Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


AH., 


-   A. 


fi 


FEDERAL  INCOME  TAX 

War-Profits  aad  Excess- 
Profits  Taxes 


INCLUDING 

Stamp  Taxes,  Capital  Stock  Tax, 

Tax  on  Employment 

of  Child  Labor 


BY 

GEORGE  E.  PH.MES 

of  the  New  York  Bar 


INDIANAPOLIS 
THE  BOBBS-MERRILL  COMPANY 

1020 


>. 


Gopjrigbt  1920 

BY 

GEORGE  E.  HOLMES 

,  15  Waiiam  St. 

New  YoftK 


L   5501 

MAR    2      1»32 


PREFACE 


A  radieal  change  in  our  system  of  income  and  excess-profits  tax- 
ation seems  imminent — ^f  or  two  reasons. 

The  complexities  of  the  present  system  involve  too  much  admin- 
istrative labor — simplification  is  necessary  if  the  tax  is  to  be  col- 
lected pr(»nptly  and  at  low  cost.  Attention  should,  and  will  be, 
directed  towards  the  solution  of  this  problem.  There  is  also  a 
widespread  conviction  that  the  tax  burden  must  be  lightened.  The 
excess-profits  tax  is  the  particular  subject  of  attack,  but  it  is  dif- 
ficult to  see  how  this  tax  can  be  completely  abandoned  for  some 
time  to  ciHiie  without  increasing  the  income  tax  rates.  The  solution 
may  perhaps  be  found  in  the  adoption  of  some  new  form  of  income 
tax  on  corporate  incomes — such,  for  instance,  as  taxing  the  un- 
distributed  incomes  of  corporations  at  very  heavy  rates  (in  order 
to  increase  the  distributioxi  of  dividends)  or  a  graduated  tax,  based 
on  invested  capital,  with  perhaps  a  single  division  of  income  to 
relieve  the  corporations  wil^  low,  fixed  incomes  of  too  heavy  a 
burden  and  to  tax  all  others  at  the  same  rate. 

In  the  meantime  development  of  the  present  law  goes  on  apace. 
Many  new  regulations,  rulings  and  decisions  have  appeared  and 
are  noted  and  commented  upon  in  this  the  third  edition  of  the 
author's  work.  Old  rulings,  and  practice  under  the  former  statutes, 
have  been  retained  and  are  stated  in  the  foot  notes  or  in  separate 
paragraphs  so  that  the  book  may  be  useful  in  answering  questions 
arising  on  examination  of  old  returns  as  well  as  in  preparing  new 
ones. 

The  author's  thanks  are  again  extended  to  the  many  friends  who 
have  given  him  helpful  suggestions  and  criticism,  and  particularly 
to  Mr.  Randolph  E.  Paul,  of  the  New  York  Bar,  and  Mr.  H.  B. 
Spaulding  for  their  assistance  in  preparing  the  manuscript.  The 
author  also  acknowledges  with  gratitude  the  valuable  help  received 
from  Boss  W.  Lynn,  Esq.,  of  New  York  and  Thomas  G.  Deering, 
Esq.,  of  Chicago.  The  Income  Tax  Service  and  The  War  Tax 
Service  issued  by  the  Corporation  Trust  Company  of  New  York 
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have  again  been  referred  to  as  sources  of  information  on  Treasury 
Department  rulings  and  regulations.  These  services  are  so  gen- 
erally recognized  as  the  standard  reporters  that  no  explanation 
need  be  given  for  their  use.  They  are  cited  '*I.  T.  8."  and  '*W. 
T.  S./'  respectively,  in  the  footnotes. 

GbOBGB  E.  HoiiMES. 

New  York,  January  2, 1920.     . 


V 

t 


CONTENTS 


CHAPTEB  1. 
INIBiOOUOnON. 

Pneeding  Federal  Law»^ Administration  of  the  Lam— Adviaorj  Boaf d 
and  Committee  on  Be^iew  and  Appeal — ^Bolings  and  Begnlatiooa — 
United  States  and  PosBesslooa — Gross  and  Net  Income— Indiyidualt— 
Normal  Tax — Surtax — Corporation  Tax— Personal  Service  Corpora-  \ 
tions — ^Partnerships — Collection  st  Source — ^Information  at  Source — 
Payment  of  Tax— Abatement  and  Befund 1 

« 

CHAPTEB  2.      . 

INCOMX  TAX  BATI8. 

Normal  Tax — Surtax— Husband  and  Wife — Surtax  on  Stoekholders  in  Be- 
speet  of  Undistributed  Profits  of  Corporation 19 

CHAPTEB  3. 

INDIVIiyUALS  TO  WHQM  THX  LAW  IS  APPUOABLl. 

Persons  Exempt  from  Tax — C&tizens  of  the  United  States — ^Aliens  Besiding 
in  the  United  States — ^Non-Besident  Aliens — Beeidents  of  Possessions  of 
United  States — ^Husband  and  Wife— Incompetente— Agents — ^Fiduciaries 
— ^Persons  Dying  During  Tear 29 

CHAPTEB  4. 

NON-BSSIDENT  ALIINS. 

Extent  to  which  Taxable — ^Income  from  Sources  Within  the  United  States 
— Deductions  Allowed  in  Computing  Net  Income — Credits — ^Betums — 
Paying  the  Tax — Abaitement  and  Befund 40 

.  CHAPTEB  5. 

SBSIDKNT  AGENTS  TOSt,  NON-BBSIDBNT  ALIXNS  AVD  rOBXIGN  00BP0BATION8 

— ^NOMINAL  8T0OXHOU>SB8. 

Distinction  Between  Withholding  and  Besident  Agents— Duties  and  Liabili- 
ties of  Besident  Agents — Procedure  in  Collecting  Income— Making  Be- 
turns  for  Non-Besident  Principal — ^Paying  the  Tax — Ncmilnal  Stock- 
holders       ^6 


VI  CONTENTS 

CHAPTEB  6. 
FmU0IiJUI8. 

Dilutions— Beneficiaries— Duties  of  Fiduciariee — ^Income  of  Estates  aad 
Trusts— Deduetioiis — Credits — ^Distribution  of  Income  of  Trust  Estates 
— ^Distributable  Income— Ilndistributed  Income— Beceiyer  in  Partition 
Proceedings— -Betums  bj  Fiduciaries — ^Betums  hj  Beneficiaries— JLn- 
come  to  be  Beported  by  Beneficiary — Betums  of  Executors  and  Ad- 
ministrators— ^Withholding  at  Source  on  Payments  to  and  Payments  by 
Fiduciaries — ^Information  at  Source — ^Foreign  Fiduciaries 69 

CHAPTEB  7. 

FABICXBS. 

Definition — Gentlemen  Farmers — Books  and  Inventories — Income— Deduo^ 
tions — Betums— Payment  of  Tax  95 

CHAPTEB  8. 

PABTKXBSHIPS. 

Domestic  and  Foreign  Partnerships — ^Limited  Partnerships— ^Gtoneral  Part- 
nerships— Fiartnerships  Consisting  of  Corporations — ^Partnerships  Oper- 
ating Abroad — ^Procedure  in  Collecting  and  Duty  in  Paying  out  Income 
— ^Net  Income — Deductions — ^Distribution  of  Partnership  Profits — 
Profits  to  Be  Beported  by  Partners — ^Fiscal  Year — ^Net  Losses — ^Profits 
Earned  Prior  to  March  1, 1913 — ^Beturas — ^Foreign  Partnerships 106 

CHAPTEB  9. 

PBBSONAL    SIRVICE   CORPORATIONS. 

Definition — ^Dividends  of  Personal  Service  Corporations— Betums— Dis- 
tributive Shares  of  Stockholders — Credits  Allowed  Stockholders— Taxa- 
tion of  Stockholders  of  Personal  Service  Corporation  with  Fiscal  Year 
Ending  in  1919 — ^Application  of  Different  Tax  Bates  in  Case  of  Fiscal 
Year  of  Personal  Service  Corporation  Ending  in  1919— Corporations 
Formed  to  Evade  Surtaxes 127 

CHAPTEB  10, 

CORPORATIONS. 

Definition — ^Besidence-^ross  Income— Deductions — Credits  Against  Net 
Income — Credits  Against  Tax — ^Beceivers — Fiscal  Year — ^Betums — Con- 
solidated Betums — AfiUiated  Corporations — Special  Betums — ^Payment 
of  Tax — ^Withholding  at  the  Source — Transportation  Systems 136 


CONTENTS  VU 

CHAPTER  11. 
SPBOIAL  PBOVISIONS  APPLYING  TO  INSUBANCX  COMPANIES. 

Deftnition — Groes  Income — Deductioiu — Dedoetion  of  Bequired  Addition  to  • 
Besexre  Funds  bj  Insurance  €k>mpanies — Special  Deductions  Allowed 
in  Que  of  Oombined  I4^e,  Health  and  Accident  Policies,  Mutual  Ma- 
rine Insurance  Companies,  and  Mutual  Insurance  Companies — ^Returns 
— ^Foreign  Insonmce  Com.^anies — ^Expenses 177 

CHAPTER  12. 

fOBKION   OOBPOHATIOKS. 

Definition — CorporationB  Exempt  from  and  Subject  to  the  Tax — ^Income 
Subject  to  Tax — ^Income  from  Sources  Within  the  United  States— For- 
eign Governments — ^Deductions — Credits — Collection  of  the  Tax  at  the 
Soorefr— Returns    . ; 185 

^   CHAPTER  13. 

IXXICPT  OBGANIZATIONS. 

Foreign  Corporaiiims — ^Limitation  of  Exemption — ^Where  Question  Exists 
— Proof  of  Right  of  Exemptionr— Labor,  Agricultural  and  Horticul- 
tural Organizations— Mutual  Savings  Banks — ^Fraternal  Beneficiary  So- 
oioties — Domestie  Building  and  Loan  Associations  and  Cooperative 
Banks — Cemetery  Companies— Religionsy  Charitable,  Scientific  and  Edu- 
cational Corporations — ^Business  Associations — Civic  Organizations — 
Mutual  or  Cooperative  Organiasatiomf  of  a  Local  Character — ^Associations 
for  Miarketing  Produce— Covporationg  Owned  by  Exempt  Corporations 
— ^Federal  Land  Banks  and  National  Famn-Loan  Associations — ^Per- 
sonal Service  Corporation*— Joint  Stock  Land  Banks 208 

CHAPTER  14. 

INCOME  IN  GXNXBAL. 

What  Constitutes  Income-^Income  Actually  Received — ^Income  Construc- 
tively Received — ^Ineome  Accrued — Income  Received  in  Kind — Income 
Received  in  the  Equivalent  of  Cbsh — Income  Received  in  the  Form  of 
Notes— Gross  Receipts  and  Gross  Income — ^Exempt  Income — ^Net  Income 
— ^Net  Incoine  Subject  to  Normal  Tax / 222 

CHAPTER  15. 

mCOM]^  FROIC  PBBSONAL  SXRVICSS. 

Salaries — Bonuses  and  Profit  Sharing — Commissions — ^Voluntary  OflPerings 
Reottved  by  Clergymen — ^Tips — Compensation  Paid  Other  Than  in 
Cash — Services  Rendered  Prior  to  March  1,  1913 — Compensation  for 


•  •• 


TIU  CONTENTS  ^ 

Berriees  Extending  Over  a  Year— Compensation  of  Pederal  EmployeeSi 
Soldiers  and  Sailors,  Federal  Judges,  the  President  of  tlie  United 
Stated,  State  Employees  237 

'  CHAPTEB  16. 

XKooias  raoM  business,  trade  gbl  oommsroe. 

OroBS  Income  from  Business — Contractors — ^Export  Business — ^Discounts — 
— ^Inventory    ' • 248 

CHAPTEB  17. 

INOOKS  7B0IC  SALES  Oft  DSALIKOS  IN  PS0PEBT7 — QUASI  OAPITAL  IIBANSAOTIONS. 

Basis  for  Determining  Gain  or  Loss  f rop  Sale — ^Fair  Market  Price  or 
Value  as  of  March  1, 1913— Cost  of  Property — Selling  Price — ^EJxchanges 
'  of  Property — ^Beorganization,  Merger,  Consolidation  and  Dissolution  of 
Corporations — ^Exchange  of  Property  for  Stock — Sale  of  Insurance 
Policy,  Patents  and  Copyrights,  Good  Will,  Personal  Property  on  In- 
stallment Plan,  Beal  Estate  in  Lots,  Beal  Estate  Involying  Deferred 
Payments    255 

CHAPTEB  18. 

INOOMX  FBOM  INTEREST,  RENT  AND  ROYALTIES. 

Exempt  Interestr-United  States  Obligaftions — ^Federal  Land  Bank  and 
National  Farm  Loan  Association — Obligations  of  Possessions  of  the 
United  States,  Territories,  District  of»Columbia,  States,  Exempt  Organi- 
zations—Beporting  Exempt  Income — ^Accrued  Interest  on  Obligations 
at  Time  of  Purchase — Bank  Deposits — ^Brokers — ^Interest  Accruing 
Prior  to  March  1,  1913— -Bent— Boyalties: 277 

CHAPTEB  19. 

INCOME  FROM   DIVIDENDS. 

Definition  of  Dividends — ^Extent  Taxable— Presumption  as  to  Source  of 
Distribution — Dividends  from  Earnings  or  Profits  Accumulated  Prior 
to  March  1,  1913,  Exempt  Income,  Depletion  or  Depreciation  Beeerve — 
Distributions  of  Capital — Taxable  in  Tear  Beceived^-^ayment  of  Divi- 
dends in  Equivalent  of  Cash — ^Dividends  from  Profits  or  Surplus  of 
Prior  Years-^tock  Dividends , 291 

CHAPTEB  20. 

BlOEnrrS  AND  mOOME  FROM    MISCELLANEOUS   SOURCES. 

Alimony — ^Accident,  Health  or  Workmen's  Compensation  Insurance — Ckn- 
ceUed  Debts— Allocation  of  Income  from  Judgments — Compensation 
for  Loss — ^Beplacement  Fund — ^Income  of  Independent  Contractor  from 


CONTENTS  IX 

Stafce  Oontzaet— Ineiement  to  Sinking  Fondfl— Legacies — ^Pensions — 
Life  Insurance — Gifts— Sights  to  Subscribe  to  Stock — Stock  Beceived 
as  Bonus — Sale  and  Betirement  of  Corporate  Bonds — ^Dividends  on  Life 
Insurance    Policica—Surrender    Value    of    Life   Insurance    Policies— 

E^ndowment  Policies — Annuities — Shares  in  Building  and  Loan  Associa- 
tions— Compensation  by  Insurance— -l>axee  on  Profits  from  Sale  of 
Property  Paid  by  Yendee-^Tax  Paid  by  Debtor  on  Aocoont  of  Tax- 
Free  Covenant  Bond 819- 


CHAPTEB  21. 

DEDUdnONS — ^IK  OENBBAL. 

Only  Deductions  Specified  Allowedr— Deductions  Must  Be  Aetoal  and  Must 
Not  Be  Duplicated — ^Income  and  Deductions  Must  Be  Reported  on  Same 
Basis— Payments  in  Equivalent  of  Gash— When  Charges  Deduotiblo— 
Charitable  Contributions— Items  Not  Deductible 330 

CHAPTEB  22. 

DEDUCTION  Ol*  BUSINESS  EXPENSES. 

BnsineflB  Expenses — Professional  Expenses — Cost  of  Manufacturing  Prod- 
nets— Cost  of  Materials—Bepairs — Buildings  Used  for  Bental  Pur- 
poses— ^Insurance — ^Bedemption  of  Trading  Stamps — Propaganda  Ex- 
penses— CommissionB — ^Entertainment  Money — Salaries — ^Business  and 
Profit  Sharing  Payments— Pensions— ^Donations — Sale  and  Betiirement 
of  Corporate  Bonds — Earnings  of  Public  Utility— Oil  and  Gas  Industry  339 

CHAPTEB  23. 

DEDUCTION  Ol*  INTEBE8T. 

Interest  on  Capital—Indebtedness  to  Purchase  or  Osny  Tax-Exen\pt 
Seenritiea— Interest  Paid  or  Accrued  Within  tiia  Year— Sale  and  Be- 
tirement of  Corporate  Bonds — ^Maryland  and  Penn^lvania  Groimd 
Bent— Beal  Estate  Mortgage 357 

# 

CHAPTEB  24. 

DEDUCTION  or  TAXES. 

Taxes  Paid  or  Aoemed  Within  Tear — Taxing  Subdivisons  of  Territories — 
Federal  Duties  and  Excise  Taxes — Capital  Stock  Tax — ^Depositor's 
Guaranty  Fund — ^Automobile  license  Fees — Securities  Taxes — Taxes 
Paid  by  Tenanl^Taxes  Not  Deduetible. 3  62 


X  CONTBNTS 

GHAPTEB  25.  ^ 

DBDUOnON  OF  IiOSSlS  / 

Losaes  Sustained  in  Trade — ^LoBsee  Not  Sustained  in  Trade— -Trade  or 
BuEdnees  Defined — ^Losses  Mtat  Be  Sustained  During  Tear — ^Losses  of 
Capital — Losses  of  Income— Meaaore  of  Loss — ^Loss^  from  Sales  of 
Property — Losses  from  Exchange  of  Property — ^Ezduoge  of  Stock — 
Bonds  Purchased  Above  Par — ^Loss  by  Destruction  or  Disappearance 
of  Property— 'Volimtory  Desbruetion  of  Property — Loss  of  Useful  Value 
— Ck>8t  of  Drawings,  Models  and  Patterns — ^Amounts  Paid  to  Make  Up 
Profits  of  Another — Shrinkage  in  Securities  and  Stocks-crWorthless 
Stock— Sale  of  Capital  Stock— Ycduntaiy  Payment  by  St^cUudders 
of  Loss  of  Corporation — Shrinkage  or  Deterioration  in  Storage— Loss 
in  Value  of  Bonds — Loss  of  Oil  and  Gas — ^Beserves  for  Losses — Worth- 
less Debt»— Loss  Due  to  Adverse  Judgments— Net  Losses — Losses  in 
Inventory  and  fran  Bebates.  • : 371 

CHAPTEB  26. 

DEDUCTION  or  ALLOWANOE  FOB  DBPKBOUTIOM,  OBSOLESOXNOK  AND  AICO&TU^TION. 

Depreciation  Under  Preceding  Income  Tax  Laws — ^Depreciable  Property — 
Intangible  Property — Capital  Sum  Betumable — ^Method  of  Computing 
Depreciation — Annual  Allowances  Measured  by  Life  of  Property — ^Bate 
— Charging  Off  Depreciation  on  Books — ^Beserves— Closing  Depreciaticm 
— Obsolescence — ^Distillers,  Etc. — ^Amortization  401 

CHAPTEB  27. 

DEPLETION — ^IN  GENERAL. 

Mines,  Oil  and  Gas  Wells — Capital  Becoverable  in  Case  of  Owner  and 
Lessee — Apportionment  Between  Lessor  and  Lessee — Determination  of 
Cost  and  Fair  Market  Value  of  Deposits — ^Bevaluations  Not  Allowed — 
Computation  of  Depletion  Allowance— Depletion  and  Depreciation  on 
Books — ^Bule  Under  1909,  1913,  1916  Laws— Lessees  Under  Prior  Laws 
—Depletion  for  Past  Years ; 426 

CHAPTEB  28. 

DEPLETION  Ol*   MINES. 

Determination  of  Quantity  of  Ore  in  Mine — ^Depletion  Based  on  Advano^ 
Boyalties— ^tatonent  to  Be  Attached  to  Betum — Discovery  of  Mine- 
Charges  to  Capital  and  Expense — ^Depreciation  of  Improvements 436 


CONTENTS  XI 

CHAPTEB  29. 
ODLBnON  or  OIL  A2n>  OAS  WHiLB. 

''Oapital  Sum*'  and  "Inyested  Capital,"  Definition  of— <^apitalw  Be- 
ooForable  in  Oase  of  Owner  and  LesBee — ^Apportionment  Between  Lessor 
and  Lessee— Determination  of  Cost — ^Fair  Market  Value— Determina- 
tion of  Quantity  of  Oil  in  Ground — OcMnputation  of  Depletion  of  Oil 
Wells  and  Gas  Wells— Gas  Well  Pressure  Becords— Computation  Wbere 
Quantity  of  Oil  or  Gas  Uncertain — Computation  for  Combined  Hold- 
ings of  Oil  and  Gas  Wdls — Statement  to  Be  Attadied  to  Betum — ^Dis- 
covery of  Oil  and  Gas  Wells — Charges  to  Capital  and  Expense — De- 
preciation of  Improyements — ^Bule  in  Tears  before  1916 .^  441 

CHAPTEB  30. 

DBPLKTIOK  OP  TIMBER. 

Determination  of  Fair  Market  Value— Determination  of  Quantity — Com- 
putation of  Allowance— Bevaluation  of  Stumpage — Charges,  to  Capital 
and  Expense — Depreciation  of  Improvenientft— Statement  to  Be  At- 
tached to  Betam 470 

CHAPTEB  31. 

N<HtMAL  TAX  ORIDITS — ^PERSONAL  KXSMFTION. 

Credit  of  Dividends  and  Interest*— Personal  and  Speeifie  Exemptions- 
Credits  to  Non-Besident  Alien  Individual ; 475 

CHAPTEB  32. 

ORXDIT  FOB  ¥aZZ8. 

Definition — Citizens  of  the  United  States — ^Besident  Aliens— Non-Besident 
Aliens— Citizens  of  Possessions,  Bedding  in  tiie  United  States  — 
Domestic  and  Foreign  Corporations— Members  of  Partnerships — ^Bene- 
<l^f^yLw  of  Estates  or  Trusts — Conditions  of  Allowance  of  Credit— 
Bedetermiiiation  of  Tax • . .  • .  483 

CHAPTEB  33. 

METHODS  AND  PKBIODS  OP  ACCOUNTINO. 

Baaia  of  Actual  Beceipts — ^Accrual  Basis — ^Methods  of  Accounting — Fiscal 
Year , 487 

CHAPTER  34. 

BITUBNS  OP  INOOHS. 

By  Whom  Filed — ^Individual  Betums — Corporation,  Fiduciary  and  Part- 
nerriiip  Beiums — ^Where  and  When  Filed — When  Accounting  Period 
Changed  —  Extension  of  Time  —  Forms — ^Verification  —  Assistance  by 


XU         f  CONTENTS 

CoUeetorfl — Betonu  Made  hy  CoUeetora — Erroneous  Betuma— TJnder- 
etatement  in  Betnma — ^Amended  BetornB — ^Notice  of  Failure  to  File 
Betonifl— Injipection  of  Betuma — Statisties  of  Income 496 

CHAPTER  35. 

ASSI88MXNT  AND  PAYMENT  OF  THE  TAX. 


/ 


Suits  to  Bestrain  Assessment  or  Collection — Time  of  Payment — ^Assess- 
ment— ^Notice  and  Demand — ^Medium  of  Payment — Cxcess  Payment- 
recovering  of  Taxes  Paid — Prottest  —  Duress— Beceipts — ^Additional 
Assessment— Interest — Suits  for  Collection  of  Taxes — ^lien  for  Unpaid 
Taxes — ^Distraint — Taxpayers  Contemplating  Bemoval  or  Concealment 
of  Property — Committee  on  ^Beview  and  Appeal. . . .' 516 

CHAPTEB  36. 

PENALTIES  AND  OOMPSOICISBS. 

Suits  to  Enjoin  Collection  of  Penalties — ^Failure  to  File  Betum — ^Inten- 
tional Neglect  or  Bef  usal  to  Make  Betums — ^False  and  Fraudulent  Be- 
turns-^Fine  Against  or  Imprisonment  ^f  Officer  of  Corporation,  Mem- 
ber of  Partnership,  or  Employee  of  Either — ^Betums  of  Information — 
Beturns  of  Withholding  Agents — Attempts  to  Evade  Tax — ^Divulging 
Information — Statute  of  Limitations — Compromise  of  Penalties 552 

CHAPTEB  37. 

ABATEMENT,  REFUND  AND  REGOVEEY  OF  TAXES 

Taxes  Paid  on  Second  Assessment — ^Who  May  Claim  Becovery — ^Abatement 
— ^Befund — Suits  to  Becover  Taxes — ^Becovery  of  Interest — Costs — ^Un- 
coUeotible  Taxes  562 

CHAPTEB  38.  ' 

EXAMINATION  OF  TAXPAYERS'  BOOKS. 

Examination  of  Books — ^Bequiring  Attendance  of  Witnesses — ^Production 
of  Books — Enforcement  of  Provisions  as  to  Examination,  Attendance 
and  Production  —  Constitutionality  of  Examination  and  Production 
Provisions  of  Statute  —  Corporations  —  Nartional  Banks  —  Government 
Coxitracte — ^Instructions  to  Bevenue  Agents 578 

CHAPTEB  39. 

INFORMATION  AT  THE  SOUROB. 

MisceHaneous  Income,  Gains  and  Profits — Customers  of  Brokers — ^Divi- 
dends—rinterest — State  and  Municipal  Bonds — ^Payments  to  Non-Besi- 
dent  Aliens — ^Foreign  Items— Procedure  in  Paying  Income — ^Betums— 
Exempt  Organizations  586 


CONTENTS  ZIU 


OHAPTEE  40. 

OOEJEiBCfnON  or  THE  TAX  AT  THX  SOUROS. 


De^nitioii— 'Fixed  or  Determinable  Annual 'or  Periodical  Income— Bond 
IntereBt— Against  Whom  Tax  Is  Withheld— Who  Are  Beqnired  to  With- 
hold Tax— Exemption  From  Withholding — Ownership  Certificates — 
Betom  of  Tax  Withheld— Belease  of  Excess  Tax  Withheld— Withhold- 
ing in  1918 — ^Enemies— Betnm  of  Income  From  Whidi  Tax  Withheld. .  596 

CHAPTEB  41.      .  , 

OOVSNANTB  TO  PAY  TAZX8. 

Ill  General— Definition— Bate  of  Tax  to  Be  Withheld— Object  of  With- 
holding Provisions  in  Case  of  Tax-Free  Govenant  Bonds — ^Proeednre  of 
Corporation  Issuing  Tax-Free  Covenant  Bonds— Examples  of  Covenants 
to  Pay  Taxes 621 

CHAPTEB  42. 

OONSnTUnONAUTT   OF  THX  LAW. 

Constraction  of  Constitutional  Provisions — ^Power  of  Congress  to  Levy 
IncMne  Taxe9 — ^IV&xing  Gains  and  Profits  From  Sale  of  Property — 
Interest  on  State  and  Municipal  Obligations — ^Want  of  Due  Process  of 
Law — Unif  ormify — ^Exempting  Certain  Corporations  From  Tax-^Betro- 
active  Features  of  Law 629 

CHAPTEB  43. 

WAa-PBOriTS  AND  BX0X88-PBOFIT8  TAX. 

To  Whom  the  Law  Applies — Corporations  Partly  in  Personal  Service  Busi- 
ness— ^Allocation  of  Net  Income  to  Particular  Source — Statement  of 
Tax— Bates  of  Tax  for  1918  and  ^919— Maximum  Limit^Invested 
Capital— CSash  Paid  In— Tangible  Property  Paid  In— Intangible  Prop- 
erty— ^Mixed  Aggregates  of  Tangible  and  Intangible  Property — Surplus 
and  Undivided  Profits — ^Beserves — ^Patents — Property  Taken  for  Debt — 
Discount  on  Sale  of  Bonds — ^Banh  Discount— Current  Profits — Surren- 
der Value  of  Insurance  Policies — ^Addition  to  Surplus  Account — ^Limi- 
tation of  Additions  to  Surplus — ^Property  Paid  in  and  Written  Off — 
Admissible  and  Inadmissible  Assets — ^Borrowed  Capital — Computing 
Invested  Capital — ^Adjustments  Which  Increase  or  Beduce  Book  Value 
of  Assets — ^Adjustments  Due  to  Changes  in  Taxable  Year — ^Invested 
Capital  for  Fractional  Part  of  Year — ^Invested  Capital  for  Pre-war 
Period — ^Invested  Capital  of  Foreign  Corporations  and  Insurance  Com- 
panies— War-Profits  Credit — ^Excess-Profits  Credit — Specific  Exetnption 
— Net  Income — Assessment  Without  Beference  to  Invested  Capital — 
Abnonnal  Conditions  Affecting  Capital  or  Income— Incorporation  of 


\ 


XIV  00NTENT6 

BusineBS  of  Partnership  or  Individual — ^Affiliated  Oorporations — ^Bal- 
ance Sheet — ^Betums — Time  and  Manner  of  Paying  Tax — ^Penalties — 
Administrative  ProvisionB  643 

'  CHAPTEB  44. 

THI  CAPITAL  8T00K  TAX. 

Definiti€di8 — ^Domestie  and  Foreign  Corporations — ^Basis  and  Bate  of  Tax — 
Stock  Insurance  Companies — ^Mutual  Insurance  Companies-— Holding 
Companies — Subsidiary  Companies — Corporations  Engaged  in  Business 
During  Preceding  Year — ^Inactive  Corporations — Carrying  on  or  Doing 
Business — ^Railroad  Corporations  Under  Federal  Control-— Exempt  Cor- 
porations— Payment  of  the  Tax — Returns — Affiliated  Corporation — 
Penalties — ^A^inistration  of  the  Law 714 

CHAPTEB  45. 

THl  STAMP  TAX. 

General  Scope  of  Law— General  Exemptions — Stamps — ^Bonds  of  Indebted- 
ness— ^Bonds  of  Indemnity  and  Surety — Cbpital  Stock,  Issue — Capital 
Stock,  Sales  and  Transfers — Certificates  of  Profits — Checks — Convey-  * 
ances — ^Drafts — ^Entry  for  Withdrawal  of  Goods  or  Merchandise  From 
Customs  Bonded  Warehouse — ^Eniry  of  Goods,  Wares  or  Merchandise 
at  Customhouse — ^Insurance  Policies — ^Parcel  Post  Packages — ^Passage 
Tickets — ^Playing  Cards — ^Powers  of  Attorney — Sales  of  Produce  on 
Exchange — ^Promissory  Notes — Proxies — ^Records  Required  in  Case  of 
Sales  and  Transfers  of  Stock  and  Produce  on  Exchange — Constitution- 
ality of  Stamp  Taxes— Injunctive  Relief— Protest  and  Duress 738 

CHAPTER  46. 

TAX  ON  KMPLOYMENT  OF  OHILD  LABOR. 

Effective  Date — ^Persons  to  Whom  Act  Applies — ^Mill,  Cannery,  Workcriiop, 
Factory,  or  Manufacturing  Establishment — Mine  or  Quarry — ^Time- 
Duration  of  Employment-^Certificate  of  Age — Proof  of  kge — State 
Certificate — ^Mistake  as  to  Age — ^Inspection — ^Basis  and  Rate  of  Tax — 
Returns — Payment — Time  Record — Penalties — Constitutionality   827 

CHAPTER  47. 

ooNSTRtronoN  or  taxing  statutis. 

Construction  Which  Will  Be  Constitutional — ^Proceedings  in  Congress — 
Rulings  and  Practice  of  Treasury  Department — Similar  Statutes- 
Strict  or  Liberal  Construction — Exemption  from  Taxation — ^Rule  Fol- 
lowed by  Treasury  Department v 839 


C0KTBNT8  XV 

APPENDIX. 

Iiterest  I>edaetioii  by  Gorporations  Under  Bevenue  Act  of  1916 855 

Ectmets  from  Oil  and  Gas  Manual  on  EBtimation  of  Recoverable  Under- 
ground BoserveB  of  Oil 860 

EstractB  from  Oil  and  Gaa  Manual  on  Estimates  of  Depreciation  of  Equip- 
ment Used  in  the  Oil  and  Oas  Industry 869 

Form  A   (lOnes  and  Minerals  Questionnaire) 907 

Form  N   (Oil  and  Oas  Questionnaire) 879 

Form  T   (Timber  Questionnaire)    923 

ninstrations  of  Ck»mputations  of  the  War-Profits  and  Excess-Profits  Taxes.  947 
Median — ^Average  Percentages  of  Prewar  Income  to  Prewar  Invested  Capi- 
tal      954 

Bevenue  Act  of  1918— Oopy  of  Law 965 

Proviaions  of  Act  of  Juno  13|  1898,  as  Amended,  Relating  to  Stamp  Taxes.  1027 


FEDERAL  INCOME  TAX 


CHAPTER  I 


INTBODncnON 


The  Federal  Income  Tax  is  now  imposed  by  Title  11  •  and  the 
Excess-Profits  tax  iyy  Title  III  of  the  comprehensive  Revenue  Act 
of  1918.'  This  Act  (referred  to  in  this  book  as  the  Revenue  Act 
of  1918,  the  1918  Law  or  the  present  law)  was  introduced  into 
Congress  during  the  war  with  Germany^  and  many  of  its  provi- 
sions are  definitely  a  reflection  of  the  exigencies  of  the  times. 
It  provides  for  the  year  1919  and  subsequent  years  by  reducing 
the  original  rates  of  normal  tax  in  the  case  of  individuals  and 
income  tax  in  the  case  of  corporations,  and  in  addition  to  reducing 
the  excess-profits  tax  rate,  it  practically  abrogates  the  war- 
profits  tax  after  the  year  1918.  The  rates  of  tax  are  still  higher 
than  those  imposed  by  any  preceding  law.  The  taxes  imposed 
by  the  1918  Law  are  stated  to  be  in  lieu  of  those  imposed  by 
preceding  laws,  and  the  1917  and  1916  laws  are  repealed,  except 
so  far  as  they  remain  in  force  for  the  assessment  and  collection 
of  all  taxes  which  have  accrued  thereunder  and  for  the  imposi- 
tion and  collection  of  penalties  with  respect  thereto.  The  law 
expressly  provides  that  no  taxes  shall  be  collected  under  the  1916 
or  1917  Laws  for  any  period  after  December  31,  1917,  except  in 
the  case  of  the  Philippines  and  Porto  Rico.    The  1918  Revenue 

IThe  pnrpote  of  this  chapter  is  to  deteribe  briefly  the  salient  provieionB 
and  reqnirefments  of  the  law  and  the  ^tem  hy  whidi  it  is  administered,  so 
that  the  readsr  may  obtain  a  general  nnderstanding  of  the  sabject  before 
the  varioiis  proriaions  are  diaeassed  in  detaO. 

S  Title  I  of  the  same  aot  contains  deflnitlonB  applicable  to  the  titles  follow- 
ing, and  mnst  be  eonsolted  in  connection  with  Title  II. 

SThe  act  is  entitled  ''An  Act  to  provide  revenue,  and  for  other  purposes," 
and  may  be  dted  as  the  ''Bevenne  Act  of  1918."   (See  Section  1404). 

F.  T^l  1 
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Bill  was  first  introduced  in  Congress  on  May  27,  1918,  but  was 
not  finally  enacted  until  February  24,  1919,  after  many  changes 
and  the  substantial  modification  of  many  of  its  provisions.  The 
1918  Law  was  drafted  with  greater  care  than  any  preceding  in- 
come tax  law,  and  is  presented  in  a  form  which,  it  may  be  hoped, 
will  not  be  changed  materially  by  future  enactments.  Notwith- 
standing the  improvement  in  the  f(^rm  and  language  of  the 
statute  the  1918  Law  is  more  complicated  than  any  preceding 
statute  by  reason  of  many  exceptional  provisions,  designed  to 
meet  the  extraordinary  situation  resulting  from  the  abnormal 
incomes,  abnormal  losses  and  abnormal  tax  rates  of  the  period 
which  embraced  the  closing  of  the  war  and  the  transition  of 
business  from  a  war  to  a  peace  basis. 

Pteeeding  Federal  Laws.  In  1917  the  Federal  Income  Tax 
was  imposed  by  two  statutes,  prescribing  separate  and  different 
rates,  one  additional  to  the  other.  The  Act  of  September  8, 1916 
(referred  to  in  this  book  as  the  1916  Law),  imposed  a  tax  at 
comparatively  low  rates  and  with  comparatively  high  exemptions. 
It  was  amended  in  many  respects  by  the  Act  of  October  3,  1917 
(referred  to  in  this  book  as  the  1917  Law),  but  remained  in 
force  as  a»  separate  law  imposing  a  general  income  tax  in  con- 
tradistinction to  the  ''war  income  tax"  at  higher  rates  and  with 
lower  exemptions,  which  was  also  included  in  the  Act  of  October 
3, 1917.  The  1917  War  Income  Tax  Law  contained  no  administra- 
tive provisions,  but  provided  that  the  tax  it  imposed  should  be 
computed,  levied,  assessed,  collected,  and  paid  upon  the  same 
basis  and  in  the  same  manner  as  similar  taxes  imposed  by  the  1916 
Law.  Qenerally  speaking,  both  laws  were  administered  as  one, 
and  only  one  annual  return  of  net  income  was  required  from 
each  taxpayer,  on  the  basis  of  which  both  taxes  were  assessed. 
The  1916  Law  was  preceded  by  the  Act  of  October  3,  1913  (re- 
ferred to  in  this  book  as  the  1913  Law).  This  law  remained  in 
force  without  change  or  amendment  up  to  September  8,  1916, 
when  the  1916  Law  was  enacted  and  made  retroactive  to  January 
1, 1916.  The  1913  Law  was  the  first  general  income  tax  law  after 
the  adoption  of  the  Constitutional  Amendment  permitting  the  im- 
position of  an  income  tax  without  apportionment  and  without  re- 
gard to  any  census  or  enumeration,  but  there  was  in  effect  in  this 
country,  from  August  5, 1909,  to  January  1, 1913,  a  corporation  ex- 
cise tax  act  (referred  to  in  this  book  as  the  1909  Law),  which  im- 
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posed  a  speeial  excise  tax  on  corporations  with  respect  to  the 
carrying  on  or  doing  of  business  by  such  corporations.  Though  the 
1909  Law  was  not  intended  to  be  and  was  not  in  any  proper  sense 
an  income  tax  law,*  the  tax  was  measured  by  the  net  income  of 
corporations,  and  the  language  of  the  subsequent  income  tax 
laws  is  in  many  instances  either  identical  or  very  similar.  To 
that  extent  decisions  and  rulings  under  the  1909  Law  throw  light 
on  the  construction^of  the  present  law  and  are  referred  to  for  that 
purpose  in  this  book.  Rulings  and  decisions  under  the  1913, 1916, 
and  1917  Laws  are  referred  to  in  this  book  so  far  as,  in  the^ 
opinion  of  the  author,  they  may  be  of  present  value  to  taxpayers 
in  general.* 

During  and  after  the  Civil  War  income  taxes  were  imposed 
by  the  Act  of  July  1,  1862,  the  Act  of  June  30,  1864,  and 
the  jdint  resolution  of  July  4,  1864,  the  Act  of  March  3, 
1865,  amending  the  Act  of  June  30,  1864,  the  Act  of  March 
2,  1867,  and  the  Act  of  July  14,  1870.  In  1871  the  last  of 
the  Civil  War  income  tax  acts  expired  and  was  not  re-enacted. 
No  further  attempt  was  made  to  collect  income  taxes  by  the 
Federal  Government  until  the  Act  of  August  28,  1894,  which 
was  held  unconstitutional  on  the  ground  that  incomes  from 
real  property  could  not  be  taxed  without  apportionment.^    As 

4  See  lan^nage  of  Justice  Pitney  in  Stratton's  Independence  v.  Howbert, 
231  U.  8.  399. 

§  Bnlings  and  decisions  nnder  aU  the  prior  laws  should  be  used  with  caution 
in  eonstniing  the  1918  Law,  as  this  law  contains  many  new  features  and  changes 
the  old  law  radically  in  many  respects. 

i  Pollock  ▼.  Farmers  Loan  ft  Trust  Co.,  157  U.  S.  429,  158  U.  8.  601.  With 
regard  to  the  histoid  of  the  income  tax,  the  Wisconsin  Court  in  8tate  v.  Frear, 
134  N.  W.  673,  135  N.  W.  164,  said  in  1912:  **It  may  be  well  to  note,  how- 
ever, that  income  taxation  is  no  new  and  untried  experiment  in  the  field  of 
taxation.  It  has  been  in  use  in  various  forms,  and  generally  with  the  pro- 
gressive feature,  by  many  of  the  civilueed  governments  of  th^e  world  for  decades, 
which  in  some  instances  run  into  centuries.  It  has  been  used  at  various 
times  by  nearly  or  quite  twenty  of  our  own  states,  and  is  now  in  use  in 
several  of  theuL  It  was  used  for  a  brief  period  by  the  government  of  the 
United  8tates,  and  is  now  in  successful  operation  in  practically  aU  of  the  great 
nations  of  the  civilized  world  except  the  United  8tates.  The  fundamental 
idea  upon  which  its  champions  rest  their  argument  in  its  favor  is  that  taxation 
should  logically  be  imposed  according  to  ability  to  pay,  rather  than  upon 
the  mere  potgession  of  property,  which  for  various  reasons  may  produce  no 
revenue  to  the  owner." 
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a  resolty  the  Sixteenth  Amendment  expressly  authorized  the 
imposition  of  a  tax  on  inoome  from  all  sources  without  apportion- 
ment and  without  regard  to  any  census  or  enumeration. 

Administration  of  the  Laws.  The  duty  of  administering  the 
income  tax  laws  and  collecting  income  taxes  is  imposed  on  the 
Bureau  of  Internal  Bevenue,  which  is  a  part  of  the  Federal 
Treasury  Department.  The  bureau  is  under  the  charge  of  the 
Commissioner  of  Internal  Revenue  (referred  to  in  this  book  as 
the  Commissioner),  who  under  the  direction  of  the  Secretary  of 
the  Treasury  (referred  to  in  this  book  as  the  Secretary)  has 
general  superintendence  of  the  assessment  and  collection  of  all 
duties  and  taxes  imposed  by  any  law  providing  for  internal 
revenue.^  The  states  and  territories  are  divided  into  some  sixty- 
four  collection  districts,^  each  under  the  charge  of  a  collector 
of  internal  revenue,  with  one  or  more  deputy  collectors.  Betums 
of  net  income  are  filed  with  the  local  collector  and  the  tax  is 
paid  to  him,  although  assessments  are  made  by  the  Commissioner 
at  Washington.  T^e  Commissioner,  through  his  revenue  agents 
or  inspectors  has  supervisory  power  over,  and  authority  to  in- 
vestigate, all  accounts,  lists  or  returns  required  to  be  made  by 
persons  liable  to  tax,*  may  examine  the  books  of  such  taxpayers, 
and  on  refusal  to  allow  an  examination,  may  summon  any  person 
or  i^orporation  to  produce  his  or  its  books  and  to  appear  before 
him  to  give  testimony  or  answer  interrogatories  under  oath  re- 
specting  the  matter.^*  Collectoris  and  the  Commissioner  may 
make  returns  for  taxpayers  from  their  own  knowledge  and  from 
such  information  as  they  can  obtain  through  testimony  or  other- 
wise in  cases  where  the  taxpayer  fails  to  file  a  return  or  makes 

7  K  S.,  i  321. 

•  Aa  a  rule  the  bmmdaries  of  colleetioii  districts  coincide  with  the  boondaries 
of  the  states,  but  sometunes  one  eoUection  district  embraces  two  or  three 
states,  or  one  state  is  divided  into  two  or  more  collection  districts.  Districts 
within  a  state  are  designated  by  number,  as  the  first  and  sixth  districts  of 
Oalif omia,  being  the  two  districts  of  that  state.  The  lack  of  sequence  in 
numbering  is  due  to  the  consolidation  of  districts  from  time  to  time  since  the 
period  immediately  following  the  dril  War,  when  the  countiy  was  divided  into 
the  maximum  number  of  districts. 

SBeyenue  Act  of  1918,  i  1305.  See  also  XT.  S.  v.  Hodson,  14  Int  Bev.  Bee. 
100;  lOWalL  395,406. 

lOU.  S.  S  3173,  as  amended  by  the  Bevenue  Act  of  1918. 
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a  taiae  or  fraudulent  returiL^^  Appeals  from  decisions  of  col- 
lectors may  be  taken  to  the  Commissioner.^* 

Revenue  Agents  and  Inspectobs.  The  duties  of  revenue 
agents  and  inspectors  are  to  ascertain  and  report  the  names*  of 
persons  who  in  their  opinion  are  liable  to  the  income  tax  and 
who  have  failed  to  make  the  returns  required  by  law;  to  inquire 
into  income  tax  returns  where  there  is  any  suspicion  that  the  re- 
turn made  is  erroneous;  to  examine  the  books  and  accounts  of 
X>ersons  who  have  made  returns  for  the  purpose  of  ascertaining 
and  reporting  as  to  whether  or  not  the  law  has  been  complied 
withy  when  so  ordered  by  the  agent  in  charge  of  the  division  to 
whidi  they  are  assigned,  who  in  turn  reports  to  the  Commissioner, 
and  to  the  collector  of  the  proper  district.  In  the  discharge  of 
their  official  duties  officers  of  this  class  are  expected  to  exercise 
sound  discretion,  treat  all  persons  vidth  due  courtesy,  and,  while 
aeting  firmly  and  courageously,  to  avoid  all  contention  or  con- 
troversy that  would  give  just  ground  for  complaint.^* 

Advisory  Tax  Board  and  Committee  on  Review  and  Appeal. 
Because  of  the  large  number  of  difficult  cases  arising  under  the 
great  scope  of  the  Internal  Revenue  Laws,  and  the  amount  of 
revenue  involved  in  the  collection  of  the  taxes  imposed  thereby 
and  to  assure  fair  and  adequate  consideration  of  every  case 
arising  under  such  laws,  an  *' Advisory  Tax  Board"  was  created 
by  the  1918  Law.  The  Advisory  Tax  Board  consisted  of  not  more 
than  six**  members  appointed  by  the  Commissioner  with  the  ap- 
proval of  the  Secretary,  and  was  to  remain  in  existence  until 
February  24,  1921,  unless  abolished  'before  that  time  by  the  Com- 
missioner with  the  approval  of  the  Secretary.  This  Board  was  dis- 
solved on  October  1, 1919,  and  its  work  taken  over  by  a  "Committee 
on  Review  and  Appeal.""  The  Commissioner  may,  and  on  the 
request  of  an^  taxpayer  directly  interested  must,  submit  to  this 

U  B.  8.  f  3176,  EB  amended  bj  the  Bevenue  Act  of  1918. 

USee  Chapter  37. 

IS  T.  D.  1932. 

14  Five  membenhipB  on  the  Ad^ory  Tax  Board  were  amionnced  on  March 
14,  1919.  The  sixth  membership  was  reserved  as  a  roving  commission  for 
eacperts  who  will  be  called  from  time  to  time  from  various  industries.  (I.  T.  8. 
1919,  f  3249.) 

1ft  Announcement  by  the  Commissioner  of  Internal  Bevenue  dated  September 
27,  1919;  I.  T.  8.  1919,  f  3687. 
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Committee  any  question  r^ating  to  the  interpretation  or  adminis- 
tration of  the  Internal  Revenue  Laws.  The  Committ^  reports  its 
findings  and  reeommendations  to  the  Commissioner.  The  Com- 
mittee has  power  to  summon  witnesses,  take  testimony,  ad- 
minister oaths,  and  require  any  person  to  produce  books, 
papers,  documents,  or  other  data  relating  to  any  matter  under 
investigation.  Any  member  may  sign  subpoenas  and  mem- 
bers and  employees  of  the  Bureau  of  Internal  Revenue  designated 
to  assist  the  Committee,  when  authorized,  may  administer  oaths, 
examine  witnesses,  take  testimony,  and  receive  evidence.^^  Par- 
ticular attention  will  be  given  to  problems  presenting  differences 
of  opinion  existing  between  the  taxpayers  and  the  Bureau.  Such 
differences  occur  not  only  vidth  individuals,  but  also  with  groups 
and  even  with  classes  of  industry.  Fornial  hearings  will  be 
given  to  taxpayers  in  every  case  where  the  facts  warrant.  The 
Commissioner  has  already  announced  his  policy  ''to  en^ploy  every 
means  available  so  that  the  scales  of  justice  may  be  held  evenly 
in  deciding  each  case."  The  Committee  vidll  be  called  upon  to 
decide  questions  involving  general  aspects  of  taxation  and  the 
differentiation  of  economic  activities,  accounting,  forms  of  organ- 
ization, trade  customs,  industrial  management,  legal  procedure 
and  admioist^ation.  Special  studies  will  be  made  of  such  matters 
so  far  as  they  affect  federal  taxation.^'' 

Rulings  and  Regulations.  The  Commissioner,  with  the  approval 
of  the  Secretary,  is  expressly  authorized  to  make  all  needful 
rules  and  regulations  for  the  enforcement  of  the  provisions  of 
the  revenue  laws.^*  Such  rules  and  regulations  are  published 
under  the  caption  of  ''Treasury  Decisions"  and  are  numbered 
serially  for  the  purpose  of  reference.^*  At  intervals  large  com- 
pilations of  rulings  and  regulations  are  published  by  the  Bureau 
of  Internal  Revenue  and  these  are  designated  as  "Regulations" 
and  given  a  serial  number."^    As  a  general  rule,  it  may  be  said 

16  Revenue  Act  of  1918,  { 1301. 

17  Bee  I.  T.  a  1919,  H  3251. 

16  Beyenne  Aet  of  1918,  ( 1309. 

19  Treasory  decislonB  eontam  ralings  on  aU  subjects  over  which  the  Bureau 
of  Internal  Bevenue  has  jurisdiction.  Thoee  relating  to  the  income  tax  are  theciB- 
fore  not  numbered  in  sequence.  Reference  to  treasury  decidons  is  usually  made 
by  abbreviation,  thus  "T.  D.  2476." 

60  The  last  general  compilation  of  rulings  on  the  income  tax  is  known  as 
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that  these  regulations  have  the  force  and  effect  of  law  and  are- 
as binding  as  if  incorporated  in  the  statute.*^  But  they  must  be  In 
execution  of  or  supplementary  to,  and  not  in  conflict  with,  the 
provisions  of  the  statute  pursuant  to  which  they  are  issued.** 
It  is  also  held  that  they  must  be  reasonable  and  a  regulation 
defeating  the  purpose  or  enlarging  the  scope  of ^  the  statute  is 
invalid.**  In  determining  whether  a  regulation  is  consistent  with 
law  the  courts  apply  the  same  rule  of  decision  which  controls 
when  an  act  of  Congress  is  assailed  as  not  being  within  the 
powers  conferred  upon  Congress  by  the  Constitution,  and  it  will 
not  be  held  invalid  unless  it  is  plainly  and  palpably  inconsistent 
with  law  and  entirely  inappropriate  to  the  end  specified  in  the 
Act  of  Congress.*^  The  promulgation  of  a  regulation  does  not 
estop  the  Treasury  Department  from  reassessing  the  tax  on  a 
different  basis  if  the  courts  hold  that  the  regulation  was  not 
authorized  by  the  law.*^  Regulations  are  admissible  in  evidence 
when  pertinent  to  the  issues,  and  as  the  courts  take  judicial  notice 
of  them  as  public  records,  it  is  unnecessary  to  introduce  them 
formally  in  evidence.**  What  has  been  said  of  regulations  applies 
only  to  the  express  terms  of  the  regulation  itself  regularly  pro- 
mulgated and  not  to  printed  headings  on  a  form  additional  to 
the  express  terms.*^  In  addition  to  rulings  and  regulations  the 
Department  issues  so-called  mimeograph  letters  to  collectors, 
more  or  less  confidential  in  their  character  and  not  intended 

BegnlatioBS  No.  45,  dated  April  17,  1919.  All  previous  nilingB  and  decisions 
or  parts  thereof,  including  Regulations  45  (Preliminary  Edition)  Regulations 
Ko.  33,  issued  January  5,  1914,  and  Regulations  No.  33,  Revised,  issued  Feb- 
ruary 4, 1918,  which  are  in  conflict  with  those  contained  in  this  revised  compila- 
tion are  thereby  superseded  and  revoked,  biit  any  former  rulings,  not  inaon- 
Mtent,  remain  in  effect. 

SlEz  parte  KoUock,  165  U.  6.  526;  U.  8.  v.  Eaton,  144  U.  8.  677;  Btegall  ▼. 
Thurman,  175  Fed.  813. 

St  Edwards  v.  K^th,  231  Fed.  110. 

« Campbell  v.  U.  S.,  107  U.  8.  410;  U.  S.  v.  Two  Hundred  Barrels  of 
Whiskey,  95  U.  8.  571 ;  Morrill  v.  Jones,  106  U.  8.  467 ;  U.  8.  v.  Three  Barrels, 
77  Fed.  963. 

MBoske  V.  Omiingore,  177  XT.  8.  459. 

tfOoldfleld  Consolidated  Mines  Co.  v.  Scott,  247  U.  8.  126;  N.  T.  Life  Ins. 
Co.  V.  Anderson,  257  Fed.  576. 

•e  Sprinkle  v.  U.  8.,  141  Fed.  811;  Caha  v.  U.  8.,  152  U.  8.  211;  Dominici  v. 
U.  8.,  72  Fed.  46;  WOkins  v.  XT.  8.,  96  Fed.  837. 

9i  U.  8.  V.  Lamson,  162  Fed.  165. 
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for  general  publication.  Frequently  such  letters  throw  light  on 
the  administration  of  the  law  and  such  mimeograph  letters  as 
have  been  made  public  are  referred  to  in  this  book.  Mimeograph 
letters  are  addressed  to  collectors  only  and  not  also  ''to  others 
concerned^'  as  are  the  official  treasury  decisions,  and  do  not  affect 
or  give  notice  to  taxpayers.  Similarly^  instructions  to  a  par- 
ticular collector  do  not  affect  collectors  as  a  class.^ 

Infobmal  BuiiiNQS.  It  was  previously  the  practice  of  the 
Bureau  of  Internal  Revenue  to  -make  informal  rulings  in  the 

« 

form  of  letters,  at  the  request  of  taxpayers,  upon  abstract 
propositions  involving  questions  of  tax  liability.  The  Bureau 
will  no  longer  answer  such  inquiries  except  under  the  following 
circumstances:  (1)  The  transaction  must  be  completed  and  not 
merely  a  proposition  or  plan,  (2)  the  complete  facts  relating  to  the 
transaction  together  with  abstracts  from  contracts  or  other  docu- 
ments necessary  to  present  the  complete  facts  must  be  submitted 
(3)  the  names  of  all  the  real  parties  interested  (not  ''dummies" 
used  in  a  transaction)  must  be  stated  regardless  of  who  presents 
the  question,  whether  attorney,  accountant,  tax  service,  o!r  other 
representative.^ 

Retroactive  Effect  of  Rulings.  Treasury  Department  de- 
cisions promulgating  rulings  of  the  Internal  Revenue  Bureau 
become  effective  upon  the  date  of  approval  unless  otherwise 
stated  therein.  Cases  previously  adjusted  in  contravention  of 
law  as  pronounced  in  such  decisions,  are  subject  to  readjustment 
in  accordance  with  the  decisions.^®  Oenerally  speaking,  any 
ruling  or  regulation  made  by  the  Treasury  Department  supersedes 
all  prior  rulings  and  regulations  and  is  retroactive  to  the  time 
the  law  was  enacted,  since  a  ruling  or  regulation  is  merelv  an 
interpretation  of  the  meaning  of  the  law,  and  in  theory  the  mean- 
ing has  been  the  same  from  the  beginning.  The  Treasury  Depart- 
ment recognizes,  however,  that  in  some  instances  it  would  be 
unjust  or  impracticable  to  reopen  returns,  adjustments  or  assess- 
ments which  have  been  made  in  accordance  with  previous  rulings, 
and  where  such  rulings  are  superseded,  an  express  limitation  is 

W  Landram  v.  U.  8.,  16  Ot  CSa.  74. 

n  Statement  bj  the  Burean  of  Internal  Bevenue  dated  August  26,  1919, 
I.  T.  8.  1919,  K  3638. 
30  Beg.  38  Bev.,  Art  38. 
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made  in  the  shperseding  ruling  or  regulation  as  to  the  retroactive 
effect  thereof.*^ 

United  States.  The  term  ''United  States"  where  used  in  a 
geographical  sense  in  the  law  includes  only  the  States,  the  Terri- 
tories of  Alaska  and  Hawaii,  and  the  District  of  Columbia.^ 

PMsefudons  of  the  United  States.  The  Revenue  Act  of  1918  does 
not  extend  to  possessions  of  the  United  States.  An  individual 
who  is  a  citizen  of  any  possession  of  the  United  States  (but  not 
otherwise  a  citizen  of  the  United  States)  and  who  is  not  a  resident 
of  the  United  States,  is  taxable  only  on  income  derived  from 
sources  within  the  United  States.  In  such  cases  the  tax  is  com- 
puted and  paid  in  the  same  manner  and  subject  to  the  same  con- 
ditions as  in  the  case  olnon-resident  aliens.*^  The  term  ''posses- 
sions of  the  United  States"  includes,  among  others,  Porto  Bico, 
the  Philipphies  and  the  Virgin  Islands.** 

Porto  Bico  and  the  Philippines.  The  Revenue  Act  of  1918 
does  not  apply  to  Porto  Bico  and  the  Philippines,  and  the  citizens 
thereof,  who  are  not  residents  of  the  United  States,  are  taxable 
only  on  income  derived  from  sources  within  the  United  States. 
A  local  income  tax,  however,  is  provided  for  these  possessions 
by  making  the  Bevenue  Act  of  1916,  as  amended,  apply  to  them. 
Betums  are  required  to  be  made  and,  taxes  to  be  paid  to  these 
respective  possessions,  under  Title  I  of  the  Bevenue  Act  of  1916, 
by  (1)  every  individual  who  is  a  citizen  or  resident  thereof  or 
derives  income  from  sources  therein  and  (2)  every  corporation 
created  or  organized  therein  or  deriving  income  from  sources 
therein.  An  individual  who  is  neither  a  citizen  nor  a  resident  of 
Porto  Bico  or  the  Philippines,  but  derives  income  from  sources 
therein  is  taxed  as  a  non-resident  alien,  and  a  corporation  created 
or  organized  outside  of  Porto  Bico  or  the  Philippines  and  deriv- 
ing income  from  sources  therein  is  taxed  as  a  foreign  corpora- 
tion.**    Under  the  present  law,  therefore,  a  citizen  or  resident 

SI  Bee  last  paragraph  of  mimeosraph  letter  to  collectors  dated  August  14, 
1914;  I.  T.  8. 1918,  fl  392  and  1344;  also  the  last  paragraph  of  T.  D.  2313  and 
T.  D.  2317. 

ts  Bevenue  Aet  of  1918,  ( 1. 

SS  Bevemie  Aet  of  1918, 1 200. 

34  Beg.  45,  Art.  382. 

35  Bevenue  Act  of  1918,  |261.  A  corporation  or  individual  whose  return 
under  the  1916  Law  was  specifically  required  to  be  filed  with  the  collector  of 
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of  the  United  States,  and  a  domestic  corporation  in  the  United 
States,  is  primarily  liable  to  pay  a  tax  in  Porto  Rico  or  the  Philip- 
pines on  income  derived  therefrom  and  also  a  tax  to  the  United 
States  on  the  same  income,  but  is  entitled  to  deduct  the  amount 
of  income  tax  paid  to  those  possessions  from  the  Itmount  due 
on  the  entire  net  income  to  the  United  States.'*  Under  the  1916 
Law  Porto  Bico  and  the  Philippines  were  treated  as  a  part  of 
the  United  States  and  only  one  tax  was  imposed  on  the  income 
of  taxpayers  residing  therein  and  deriving  income  from  the 
states  and  territories,  or  vice  versa.^  Under  the  1916  Law  and 
also  under  the  present  law  the  Porto  Bican  or  Philippine  Legis- 
lature has  power  by  due  enactment  to  amend,  alter,  modify  or 
repeal  the  income  tax  laws  in  force  in  its  jurisdiction.^' 

Gross  Income.  Gross  income  is  defined  in  the  law  to  include 
income,  gains  or  profits  of  all  kinds  except  those  enumerated 
as  exempt  from  taxation.  A  more  complete  definition  will  be 
found  in  a  subsequent  chapter.*' 

Net  Income.  Net  income  is  defined  as  gross  income  less  the 
deductions  allowed  by  the  law,  as  is  more  fully  stated  in  a  sub- 
sequent chapter.**  The  Eevenue  Act  of  1918  for  the  first  time 
requires  net  income  to  be  computed  on  the  basis  of  the  taxpayer's 
annual  accounting  period  (fiscal  year  or  calendar  year  as. the  case 
may  be)  in  accordance  with  the  method  of  accounting  employed 
in  keeping  the  books  of  such  taxpayer.  If  no  method  of  account- 
ing has  been  employed  or  if  the  method  employed  does' not 
clearly  reflect  the  income,  the  computation  is  to  be  made  upon 

one  of  the  distriets  of  the  continental  United  States  was  not  taxable  in  Porto 
Bico  or  the  Philippines,  although  a  portion  of  the  income  received  might  be 
derived  from  business  carried  on  in  one  or  both  of  those  jurisdictions.  Al- 
though the  law  provided  that  income  collected  in  those  jurisdictions  "shaU  ac- 
crue intact  to  the  general  governments  thereof, '^  this  was  held  to  refer  only 
to  the  tax  legally  assessable  therein,  and  not  to  alter  the  general  rule  that 
all  of  the  tax  should  be  paid  in  the  district  in  which  the  taxpayer  resided  or 
had  his  or  its  principal  place  of  business. 

M  Bevenue  Act  of  1918,  {  238.    Beg.  45,  Arts.  1132  and  1133. 

S7  Letter  from  Treasury  Department  dated  April  4,  1917. 

86  Bevenue  Act  of  1918,  {  260.  See  also  Bevenue  Act  of  1917,  f  5.  Since 
this  power  exists,  it  is  not  safe  to  assume  that  the  income  tax  laws  in  Porto 
Bico  and  the  Philippines  are  identical  with  the  Bevenue  Act  of  1916. 

MSee  Chapter  14. 

MSee  Chapter  14. 
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such  basis  and  in  such  manner  as  in  the  opinion  of  the  Commis- 
sioner does  clearly  reflect  the  income.^ 

DednctidnB  and  Oredits.  The  law  specifies  that  certain  deduc- 
tions may  be  made  from  gn^oss  income  in  ascertaining  the  net 
income  of  the  taxpayer.  "Deductions"  reduce  income  for  all 
purposes.  "Credits"  do  not  reduce  net  income  for  all  purposes, 
but  reduce  the  net  incoitie  of  an  individual  for  the  purpose  of 
the  normal  tax  and  not  the  surtax,  or,  in  the  case  of  a  corpora- 
tion, reduce  net  income  for  the  purpose  of  the  income  tax  and 
not  the  excess-profits  tax.  Another  form  of  credit  provided  by  the 
law  may  be  applied  directiy  against  the  tax  and  not  against  the 
net  income.  These  distinctions  are  more  fully  stated  and  ex- 
plained in  subsequent  chapters. 

Bepoiting  Net  Income.  Taxpayers  are  required  to  file  annually 
a  return  showing  the  amount  of  gross  income  received,  the  de- 
ductions, credits  and  exemptions  claimed  and  the  net  income 
upon  which  the  tax  is  to  be  imposed.  This  return  is  filed  in  the 
collection  district  in  which  the  taxpayer  resides  or  has  his 
principal  place  of  business.  Non-residents  having  no  place  of 
business  in  this  country  file  their  returns  with  the  Collector  of 
Internal  Revenue  at  Baltimore,  Maryland.^  The  returns  are 
required  to  be  filed  on  or  before  March  15,  if  the  report  is  made 
for  the  preceding  calendar  year.  If  made  for  a  fiscal  year,  the 
returns  are  required  to  be  filed  on  or  before  the  15th  day  of  the 
third  month  following  the  ^lose  of  the  fiscal  year.  The  Commis- 
sioner may  grant  a  reasonable  extension  of  time  for  filing  returns 
whenever  in  his  judgment  good  cause  exists.^  Under  the  1918 
Law  both  individuals  and  corporations  are  required  to  file  their 
returns  for  their  fiscal  years  instead  of  for  the  calendar  year  if 
they  keep  books  of  account  which  are  regularly  closed  each  year 
at  the  end  of  some  month  other  fhan  December.  One  important 
change  made  by  the  1918  Law  is  that  partnerships  are  required 
to  file  annual  returns  showing  their  net  income  although  they 
are  not  subject  to  tax  as  partnerships.^ 

M  Bevemie  Act  of  1918,  I  212. 

a  Bevenne  Act  of  1918,  |  227  and  |  241.    This  dictrict  is  tho  one  in  which 
Washington,  the  national  capital,  is  located. 
49  Revenue  Act  of  1918,  |  227  and  I  241. 
M  Revenne  Act  of  1918,  ff  224.    See  Chapter  8. 
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Record  to  Be  Kept.  Every  individual,  partnership  or  corpora- 
tion liable  to  any  ta^  imposed  by  the  internal  revenue  laws  of 
the  United  States,  or  for  the  collection  thereof,  is  required  to 
keep  sneh  records,  to  render  such  statements  and  returns  under 
oath,  and  to  comply  with  such  regulations  as  shall  be  prescribed 
by  the  Commissioner.  The  Commissioner  may  also  examine  any 
books,  papers,  records  or  memoranda  of  a  taxpayer.^ 

Individuals.  Ordinarily,  no  person  whose  net  income  is  less 
than  $1,000  in  any  calendar  year  is  required  to  file  a  return  for 
that  year,  but  the  Commissioner  may  requirfe  any?  person,  whether 
liable  to  tax  or  not,  to  file  returns  of  income  or  such  statements 
as  he  may  deem  sufKcient  to  show  whether  or  not  such  person 
is  liable  to  tax.^  Unmarried  persons  and  married  persons  not 
living  with  husband  or  wife  and  receiving  $1,000  or  more.net 
income  during  the  calendar  year,  and  married  persons  living  with 
husband  or  wife  and  receiving  $2,000  or  more  net  income  during 
the  same  period,  are  required  to  file  annual  returns.  Minors 
are  now  required  to  file  returns  if  they  have  received  the  mini- 
num  amount  of  income  specified  in  the  law.  Prior  to  1918 
returns  were  required  only  of  persons  of  lawful  age.*^ 

Personal  Exemption.  The  personal  e^iemption  or  credit  is 
an  arbitrary  amount  of  net  income  on  which  residents  and  citizens 
(in  some  cases  non-resident  aliens)  are  not  taxed.^  It  ojiay  be 
said  to  be  an  amount  allowed  for  personal  or  family  expenses,  the 
actual  amoimt  of  such  expenses  not  being  deductible  in  ascer- 
taining net  income.  The  amount  of  the  personal  exemption 
allowed  to  an  individual  depends  upon  his  status.  Married  per- 
sons living  together  and  heads  of  families,  whether  married  or 
not,  are  entitled  to  an  exemption  of  $2,000.  Others  are  entitled 
to  $1,000.  An  additional  exemption  of  $200  is  allowed  to  any 
taxpayer,  whether  single  or  married  or  head  of  family,  for  each 
person  (other  than  husband  or  wife)  dependent  upon  and  receiv- 
ing his  chief  support  from  the  taxpayer,  if  such  dependent  person 
is  under  eighteen  years  of  age  or  is  incapable  of  self-support 
because  mentally  or  physically  defective.*^    A  non-resident  alien 

46Bevenne  Act  of  191S,  §  1305;  Beg.  45,  Art.  1711;  Beg.  33  Bev.,  Art.  50. 

*B  Bevenne  Act  of  1918,  S  1305. 

47  See  Chapter  34  for  further  diBCussion  of  this  sabject. 

4»Bevenue  Act  of  1918,  §  216  and  S  217. 

40  Bevenne  Act  of  1918,  §  216.    The  exemption  of  $200  was  formerly  limited 
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is  entitled  to  claim  these  exemptions  to  the  same  extent  as  a 
citizen  or  resident  unless  he  is  a  citizen  or  subject  of  a  country 
which  imposes  an  income  tax  and  does  not  allow  a  similar  exemp- 
tion or  credit  to  citizens  of  the  United  States  not  residing  in  such 
country.  The  personal  exemption  may  be  deducted  only  in  com- 
puting the  normal  tax.^  The  1918  Law  provides  that  all  cor- 
porations shall  be  entitled  to  an  exemption  of  $2,000.'^ 

Normal  Tax.  The  normal  tax  is  a  tax  imposed  upon  all  the 
net  income  of  an  individual  in  excess  of  (a)  dividends  received 
from  taxable  corporations;  (b)  interest  upon  bonds  and  other 
obligations  of  the  United  States  issued  after  September  1,  1917 ; 

(c)  interest  upon  bonds  issued  by  the  War  Finance  Corporation; 

(d)  the  personal  exemption  and  (e)  the  exemption  for  dependent 
persons.^'  For  the  year  1919  and  subsequent  years  the  rate  of 
normal  tax  in  the  case  of  citizens  and  residents  of  the  United 
States  is  4%  on  the  first  $4,000  of  income  subject  to  normal  tax 
and  8%  on  the  remainder ;  and  in  the  case  of  non-resident  aliens 
8%  on  all  net  income  from  sources  within  the  United  States 
subject  to  normal  tax.^ 

to  eases  of  children  dependent  upon  the  taxpayer,  and  is  now  extended  to 
cases  where  other  persons  are  dependent,  as  stated  in  the  text. 

90  For  a  further  discussion  of  the  personal  exemption,  see  Chapter  31. 

51  Prior  to  the  1918  law  corporations  have  not  been  allowed  an  exemption 
nmilar  to  the  personal  exemption  allowed  to  individuals. 

AS  Bevenue  Act  of  1918,  |  216.  The  distinction  made  between  incomes  sub- 
ject  to  normal  tax  and  incomes  subject  to  surtax  is  artificial  and  necessaxy 
only  for  the  purpose  of  granting  certain  partial  exemptions  or  taxing  various 
kinds  of  income  at  different  rates.  The  distinction  between  normal  taxes  and 
surtax  seems  to  have  originated  in  England  where  the  income  tax  was  first 
imposed  at  a  proportional  rate  on  all  income  and  later  graduated,  rates  were 
applied  to  incomes  over  a  minimum  limit.  One  reason  for  distinguishing 
between  normal  taxes  and  surtaxes  under  our  1913  Law  lay  in  the  fact  that  the 
statute  provided  for  withholding  at  the  source  of  the  normal  tax,  as  does  the 
English  Law.  Under  the  1913  Law  and  the  1916  Law  the  normal  tax  was  the 
rate  which  applied  to  corporations  and  individuals  alike  but  under  the  present 
law  tiiis  characteristic  is  destrbyed  since  the  normal  tax  is  also  a  graduated  tax. 
The  law  will  no  doubt  always  retain  the  distinction  between  normal  and  sur- 
taxes since  bonds  of  the  United  States  are  issued  exempt  from  '^normal  tax," 
an  exemption  which,  by  the  way  is  uncertain  and  precarious  since  it  is  within 
tiie  power  of  Congress  to  reduce  the  normal  tax  at  any  time  to  a  minimum  anci 
thereby  practically  destroy  the  tax  exemption  or  raise  the  normal  tax  as  is 
done  by  the  present  law  in  order  to  increase  the  exemption. 

M  Bevenue  Act  of  1918,  S  210.    For  the  year  1918  the  rate  of  normal  tax 
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Surtax.  A  surtax  (sometimes  called  ''supertax"  or  ''addi- 
tional tax")  is  imposed  upon  the  entire  net  income  of  individuals 
in  excess  of  $5,000  without  deducting  the  personal  exemption  and 
including  dividends  and  interest  on  United  States  obligations, 
issued  after  September  1,  1917,  and  bonds  of  the  War  Finance 
Corporation.  The  surtaxes  are  at  a  series  of  graduated  rates 
the  first  of  which  is  imposed  on  that  part  of  the  net  income  which 
exceeds  $5,000  and  does  not  exceed  $6,000.  Each  additional 
$2,000  of  net  income  is  subject  to  a  higher  rate  of  tax  than  the 
preceding  one  up  to  and  including  $100,000,  and  thereafter'  the 
surtax  is  increased  at  less  frequent  intervals  on  income  up  to 
$1,000,000,  the  final  rate  being  65%  on  the  amount  by  which  the 
net  income  exceeds  $1,000,000.** 

Oorporation  Tax.  The  income  tax  imposed  on  corporations 
is  at  the  rate  pf  10%.^  This  rate  might  be  said  to  measure  the 
normal  tax  imposed  on  corporations  in  contradistinction  to  the 
graduated  excess-profits  tax  which  is  also  imposed  on  corpora- 
tions. For  the  purpose  of  the  income  tax  the  net  income  which 
is  subject  to  the  excess-profits  taxes  is  reduced  by  deducting 
therefrom  certain  credits  consisting  of  (a)  interest  on  the  bonds 
and  obligations  of  the  United  States  issued  after  September  1, 
1917,  and  bonds  issued  by  the  War  Finance  Corporation;  (b)  the 
amount  of  any  excess-profits  tax  imposed  on  the  net  income  for 
the  same  taxable  year;  and  (c)  in  the  case  of  a  domestic  corpora- 
tion the  sum  of  $2,000.^  Certain  kinds  of  corporations  oiot 
organized  for  profit,  both  domestic  and  foreign,  are  exempt  from 
this  tax.*''^ 

Personal  Service  OorporatioiiB.  The  1918  Law  recognizes  a 
new  class  of  corporations — ^those  whose  income  is  due  primarily 
to  the  activities  of  the  principal  owners  or  stockholders  who  are 

in  the  caie  of  citdzens  and  residents  of  tlie  United  States  was  Q%  on  the  first 
$4,000  of  income  subject  to  normal  tax  and  12%  on  the  remainder.  Non- 
resident aliens  were  subject  to  a  normal  tax  at  the  rate  of  12%  on  all  of  the 
net  income  subject  to  normal  tax  received  from  all  sources  in  the  United  States. 

M  Revenue  Act  of  1918,  1 211.  See  Chapter  2  for  a  schedule  of  rates  of 
this  tax. 

66  This  rate  was  12%  for  the  year  1918. 

66  Revenue  Act  of  1918,  I  230  and  I  236.  This  subject  is  more  fully  dis- 
cussed in  Chapter  10. 

67  See  Chapter  13  for  list  of  exempt  corporations. 
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themselves  regularly  engaged  in  the  active  conduct  of  the  affairs 
of  the  corporation  and  in  which  the  capital  invested  is  not  a 
material  income-producing  factor.  Such  corporations  are  recog- 
nized as  being  taxable  in  the  same  manner  as  partnerships ;  that 
is,  the  corporation  is  required  to  pay  no  tax  but  the  stockholders 
are  required  to  include  in  their  personal  returns  their  distribu- 
tive shares  of  all  the  profits  of  such  corporations  whether  dis- 
tributed or  not.  Personal  service  corporations  are  composed,  for 
instance,  of  professional  men  or  agents  who  have  adopted  the 
corporate  form  merely  as  an  incidental  convenience.  The  law 
expressly  provides  that  no  foreign  corporation  shall  be  considered 
to  be  a  personal  service  corporation,  nor  shall  any  corporation  be 
so  considered  if  50%  of  its  gross  income  consists  either  of  gains, 
profits  or  income  derived  from  trading  as  a  principal  or  of 
gains,  profits,  commissions  or  other  income,  derived  from  Qovem- 
ment  contracts  made  between  April  6,  1917,  and  November  11, 
1918,  both  dates  inclusive.'* 

Pftrtnershipe.  A  partnership  itself  is  not  taxable,  but  the  mem- 
bers of  the  partnership  are  required  to  report  their  distributive 
shares  of  the  partnership  income,  whether  such  income  is  actually 
distributed  or  not.  The  present  law  expressly  states  that  where 
the  fiscal  year  of  a  partnership  ends  within  a  calendar  year  the 
partner  shall  be  taxed  at  the  rates  for  the  preceding  calendar 
year  on  that  proportion  of  his  share  of  the  partnership's  net 
iAcome  equal  to  the  proportion  which  the  part  of  the  fiscal  year 
falling  within  such  calendar  year  bears  to  the  full  fiscal  year; 
and  the  rates  for  the  calendar  year  during  which  such  fiscal 
year  ends  shall  apply  to  the  remainder.  For  instanqe,  if  the 
partnership  fiscal  year  ends  June  30,  1919,  the  partner  will  be 
taxed  at  the  1918  rates  on  one  half  of  his  net  income  from  the 
partnership  and  at  the  1919  rates  on  the  other  half  .••  Thus,  if  his 
share  of  partnership  profits  were  $40,000,  the  first  $20,000  would  be 
taxable  at  the  1919  normal  tax  rates  and  the  second  $20,000  at  the 
1918  normal  tax  rate  applying  lo  incomes  over  $20,000.®®  The 
sortax  rates  will  be  applied  to  the  entire  $40,000,  without  distinc- 

M  Bevenne  Act  of  1918,  |  200.    For  further  diienssion  of  this  subject  see 
Chapter  9  and  as  to  the  ezeefls-proilts  tax  see  Chapter  43, 
MRevenne  Act  of  1918,  (205  and  1218. 
it  Id.  S206. 
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tion,  sinee  those  rates  are  the  same  in  1918  and  1919.  All  part* 
nerships  are  required  to  file  aivnual  returns  of  meome  for  the 
purpose  of  showing  the  amount  of  net  incomye  distributable  to  each 
partnw  w 

Oollection  of  the  Tax  at  the  Souroe.  CoUeotiDn  at  the  source, 
deduction  at  the  source,  withholding  at  the  source  and  stoppage 
at  the  source,  are  synonymous  terms  meaning  that  the  one  paying 
income  to  another  deducts  or  withholds  an  amount  equal  to  the 
tax  on  the  sum  so  paid  and  turns  it  over  to  the  Government  to 
the  credit. of  the  one  against  whom  it  is  withheld.  This  method 
is  used  in  order  to  facilitate  the  collection  and  to  prevent  evasion 
of  the  tax.  Under  the  1913  Law,  and  the  1916  Law  during  the  year 
1916,  the  normal  tax  was  withheld  on  payments  to  individuals* 
whether  citizens,  residents  or  non-resident  aliens.  Under  the  1916 
Law,  as  amended  by  the  1917  Law,  the  tax  was  not  withheld  on 
payments  of  income  to  citizens  and  residents  (except  in  the 
case  of  bonds  containing  tax-free  covenants).^  Collection  at  the 
source  applies  at  the  present  time  only  to  (1)  payments  of  fixed 
and  determinable  annual  or  periodical  income  to  non-resident 
aliens  in  which  case  the  tax  is  to  be  withheld  at  the  rate  of  S% 
(and  if  the  Commissioner  so  rules  the  non-resident  alien  may 
claim  exemption  from  withholding  to  the  extent  of  his  personal 
exemption) ;  (2)  payments  of  the  same  kind  of  income  to  non- 
resident foreign  corporations  not  engaged  in  trade  or  business 
within  the  United  States  and  not  having  an  office  or  place  of  busi- 
ness therein,  in  which  case  the  tax  is  to  be  withheld  at  the  rate 
of  10% ;  and  (3)  the  Commissioner  may  authorize  deduction  ^  at 
the  source  in  the  case  of  payments  of  any  interest  upon  any 
securities  the, owners  of  which  are  not  known  to  the  withholding 
agent;  (4)  in  the  case  of  payments  of  interest  on  bonds  and 
similar  obligations  of  domestic  corporations  which  contain  a 
so-called  ** tax-free  covenant,''  the  tax  to  be  withheld  in  all  such 
cases  to  be  limited  to  2%,  whether  the  owner  b^  a  citizen  or 
resident  or  a  non-resident  alien  or  a  foreign  corporation  or  a 
domestic  or  foreign  partnership.    The  only  bondholders  to  which 

m 

Olid.  1224 

<8  Bevenue  Aet  of  1916^  S  9  (c)  as  amended  by  Beve&ue  Act  of  1917. 

<8  The  law  is  not  clear  whether  the  Commissioner  may  authorise  deduction 
at  the  rate  of  8%  or  10%  in  the  case  of  bonds  not  having  ''tax-free  covenants" 
and  it  seems  to  be  within  his  discretion. 
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the  last  mentioned  provision  does  not  apply  are  domestic  and 
resident  corporations.  The  Commissioner  may  authorize  the 
tax  of  2%  to  be  withheld  on  interest  on  ^'tax-fre^  covenant" 
bonds  where  the  owner  is  not  known.*^  It  is  to  be  noted  that  ' 
the  only  case  in  which  withholding  against  citizens  or  residents 
of  this  country  takes  place  is  (4)  above.  In  such  cases  the  law  is 
made  to  operate  in  order  that  the  debtor  corporation  issuing 
such  ''tax-free  covenant"  bonds  may  be  compelled  to  assume 
a  part  of  the  tax  of  the  bondholder,  since  withholding  4oes  not 
actually  take  place.^ 

Information  at  the  Source.  For  the  purpose  of  checking  up 
the  returns  of  taxpayers  the  law  provides  for  a  system  of  infor- 
mation at  the  source,  whereby  every  corporation  may  be  required 
to  report  to  the  Commissioner  the  names  and  addresses  of  its 
stockholders  and  the.amount  of  dividends  paid  to  each ;  ^  brokers 
may  also  be  required,  when  called  upon,  to  report  the  names  and 
addresses  of  customers  and  furnish  information  as  to  the  profits 
and  losses  of  each  ;^  and  all  persons,  corporations  or  partnerships 
may  be  required  to  report  the  names  and  addresses  of  any  per- 
sons to  whom  they  pay  fixed  or  determinable  gains,  profits  or  in- 
come of  $1,000  or  more  in  any  taxable  year.  In  the  case  of  pajr- 
ments  of  interest  to  the  bondholders  of  corporations  the  names 
and  addresses  of  such  bondholders  are  required  to  be  reported  re- 
gardless of  the  amount  paid  during  the  year,  as  is  also  the  rule  in 
the  case  of  the  collection  of  foreign  items  of  interest  and  divi- 
dends.** 

Payment  of  the  T^ul  The  income  tax  is  due  and  payable  in 
four  installments,  each  consisting  of  one-fourth  of  the  total  tax. 
The  first  installment  is  payable  at  the  time  when  the  return  is  due 
to  be  filed,  unless  an  extension  of  time  fpr  filing  the  return  is 
granted,  in  which  case  the  first  instalhnent  is  due  at  the  expira- 
tion of  such  extended  period  with  interest  at  the  rate  of  one  half 
of  one  per  cent,  per  month  from  the  date  on  which  the  return  was 
originally  due  to  be  filed.  The  return  is  required  to  be  filed  on 
the  15th  day  of  March  (or  the  15th  day  of  the  third  month  fol- 

HBeTenue  Aet  of  191S,  (221  and  |237. 
Sft  For  a  farther  diflcusdon  of  this  subject  see  Chapter  40. 
M  Bev^nae  Act  of  191S,  t  254. 
•7Id.  1255. 
6tld.  1256.       ^ 
P.  T.— 2 
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lowing  the  close  of  the  fiscal  year), and  the  second,  third  and 
fourth  installments  are  due  on  the  15th  day  of  the  sixth,  ninth 
and  twelfth  months  respectively  after  the  close  of  the  taxable 
year.®*  In  the  case  of  a  taxpayer  filing  a  return  for  the  calendar 
year  the  first  installment  will  de  due  on  March  15,  the  second 
on  June  15,  the  third  on  September  15  and  the  last  on  December 
15.  In  the  event  of  default  in  the  payment  of  any  installment  the 
whole  amount  of  tax  still  unpaid  becomes  due  and  payable  upon 
notice  and  demand  by  the  collector.  The  above  provisions  do 
not  apply  to  taxes  collected  at  the  source.  The  tax  may  be  paid 
in  a  single  pajonent  instead  of  in  installments.  It  is  then  due  or 
payable,  when  the  return  is  filed,  either  at  the  date  set  by  law 
or  to  which  time  to  file  the  return  has  been  extended.^  No  dis- 
count Ab  allowed  where  such  an  advance  payment  is  made.  Re- 
ceipts are  no  longer  given  for  taxes  paid,  except  upon  the  request 
of  the  taxpayer.^ 

Abatement  and  BefancL  The  collection  of  the  income  tax  can- 
not be  restrained  by  injunction,  but  the  CJommissioner  is  author- 
ized to  remit  and  pay  back  to  the  taiQ)ayer  any  taxes  which  have 
been  erroneously  or  illegally  collected.  The  importance  of  col- 
lecting revenue  is  so  great  that  the  law  permits  no  taxpayer  to 
interpose  a  hindrance  to  the  orderly  assessment  of  the  tax.  He 
must  allow  the  tax  to  be  assessed  and  may  thereafter  claim  abate- 
ment or  refund.''* 

69  Id.  S  250. 

70  Id.  (250  (a). 

71  Id.  S  251. 

7SSee  Chapter  38  for  procedure  as  to  abatement  and  refund. 


CHAPTER  2 

THE  INCOME  TAX  BATES 

As  indicated  in  the  foregoing  chapter,  the  income  tax  is  im- 
posed generally  at  two  rates  (called  the  normal  tax)  on  9  part 
of  the  net  income,  and  at  a  series  of  progressive  rates  (called  the 
surtax)  ^  on  all  the  net  income  oVer  $5,000.  In  the  case  of  corpo- 
rations no  surtax  is  imposed,  the  income  tax  rate  being  uniform 
on  all  amounts  of  net  income. 

Normal  Tax.  Under  the  Revenue  Act  of  1918  a  normal  tax  of 
4%  *  is  imposed  upon  the  first  $4,000  of  taxable  net  iacome  of  citi- 
zens and  residents  for  the  calendar  year  1919,  and  a  normal 'tax 
of  8%  '  upon  the  remainder  of  such  taxable  net  income.^  In  the 
case  of  non-resident  alien  individuals  the  rate  is  8%  ^  on  the 
•  taxable  net  income.*  In  assessing  the  normal  tax  of  citizens  or 
residents  the  following  items  are  deducted  from  net  income  to 
determine  taxable  net  income:  (a)  the  amount  received  as  divi- 
dends from  a  corporation  which  is  taxablje  for  income  tax  pur- 
poses on  its  net  income  and  from  a  personal  service  corporation 
out  of  earnings  or  profits  subject  to  income  tax ;  (b)  the  amount 
received  as  interest  upon  obligations  of  the  United  States  issued 
after  September  1,  1917,  and  bpnds  issued  by  the  War  Finance 

1  In  1917  the  income  tax  was  assetaed  and  collected  under  two  lawa  (the 
Berenne  Act  of  1916  and  the  B^enue  Act  of  1917) ;  bnt  it  is  now  aaeessed 
and  collected  under  one  law — The  Bevenue  Act  of  1918. 

STbis  rate  was  6%  for  the  calendar  year  1918. 

>  This  rate  was  li%  for  the  calendar  year  1918. 

^Bevenue  Act  of  ,1918,  §210  (b) ;  Beg.  45,  Art.  2.  The  subject  of  income 
is  treated  fully  in  Chapter  14  et  seq. 

i  This  rate  was  12%  for  the  calendar  year  1918. 

*In  the  case  of  non-resident  alien  individuals  only  income  from  sources 
within  the  United  States,  including  interest  on  bonds,  notes  or  other  interest- 
)>6sring  obUgatlonB  of  residents,  corporate  or  otherwise,  dividends  from  resi- 
dent corporations,  and  including  all  amounts  received  (although  paid  under 
&  contract  for  the  sale  of  goods  or  otherwise)  representing  profits  on  the 
mannfactm^  and  disposition  of  goods  within  the  tfnited  States,  is  taxable 
^Bevenue  Aet  of  1918,  |213  (c)).    But  as  to  dividends,  see  p.  45. 

19 
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Corporation,  which  is  included  in  gross  income;  (c)  the  personal 
exemption^  In  assessing  the  normal  tax  of  non-resident  alien, 
individuals,  the  above  items  are  deducted  only  on  the  condition 
that  the  non-resident  alien  files  a  return  of  his  total  income  re- 
ceived from  all  sources,  corporate  or  otherwise,  in  the  United 
States,  .including  therein  all  information  which  the  Commissioner 
may  deem  necessary  for  the  calculation  of  his  credits  and  deduc- 
tions; *  and  in  the  case  of  non-resident  alien  individuals  who  are 
citizens  or  subjects  of  a  foreign  country  imposing  an  income  tax, 
the  personal  exemption  is  allowed  only  if  such  country  allows  a 
similar  credit  to  citizens  of  the  United  States  not  residing  in  such 
country.*  On  all  the  net  income  in  excess  of  the  above  items  and 
the  personal  exemption,  the  normal  rates  apply.*® 

COMPABATTVE    STATEMENT   OF    NORMAL    TaX    RaTES.      The    rates 

of  normal  tax  under  the  various  laws  since  March  1, 1913,  are  as 
follows : 

19]  3—1% ;  1916—2% ;  1917—2% ;  1918—6%  and  12%  for  the 
year  1918  and  4%  and  8%  for  subsequent  years.  The  corporation 
tax  for  each  of  the  years  up  to  1917  was  the  same  as  the  normal 
tax.  In  1917  the  normal  tax  rates  imposed  by  the  1916  and  1917 
Laws  were  applied  to  incomes  of  citizens  and  residents,  but  only 
the  1916  rate  to  nonresident  aliens, 'while  the  corporation  tax 
was  6%. 

Surtax.  In  addition  to  the  normal  tax  a  surtax  is  imposed  at 
Various  and  graduated  rates  under  the  present  law.  For  the  pur- 
pose of  assessing  the  surtax  the  items  deductible  from  net  income 
for  normal  tax  purposes  and  the  personal  exemption  are  not  de- 
ducted.** 

LlMFFATION    IN   CaSE   OF    SalES   OF   MiNES,    OlL   OB    GaS   WeLLS. 

In  the  case  of  a  bona  fide  sale  of  mines,  oil  or  gas  wells,  or  any 
interest  therein,  where  the  principal  value  df  the  property  has 
been  demonstrated  by  prospecting  or  exploration  and  discovery 
work  done  by  the  taxpayer,  the  surtax  attributable  to  such  sale 

7Bevenue  Act  of  1918,  IS  210  and  216;  TXeg,  45,  Art.  2. 
•  Revenue  Act  of  1918,  §217. 
9  Revenue  Aet  of  1918,  |  216  (e). 
10 Revenue  Aet  of  1918,  i  211  (a). 

11  Revenue  Act  of  1918,  §  211  (a)  ;  Reg.  45,  Art.  11.    The  surtax  was  called 
"the  additional  tax"  in  the  1916  Law  and  the  1917  Law. 
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cannot  exceed  20%  of  the  selling  price.^^'    Exploration  work  alone 
without  discovery  is  not  sufScient  to  bring  a  case  within  this  pro- 
visiosL     Shares  of  stock  in  a  corporation  owning  mines,  oil  or 
^as  wells  do  not  constitute  an  interest  in- such  property.    To  de- 
termine the  application  of  this  provision  to  a  particular  case,  the 
taxpayer  should  first  compute  the  surtax  in  the  ordinary  way 
upon  his  net  income,  including  his  net  income  from  any  such  sale. 
The  proportion  of  the  surtax  indicated  by  the  ratio  which  the 
taxpayer's  net  income  from  the  sale  of  the  property,  bears  to  his 
total  net  income  is  the  portion  of  the  surtax  attributable  to  such 
sale,  and  if  it  exceeds  20  per  cent  of  the  selling  price  of  the  prop- 
erty such  portion  of  the  surtax  shall  be  reduced  to  that  amount." 
CoMPABATivE  STATEMENT  OF  SuBTAx  Rates.    The  ratcs  of  sur- 
tax  under  the  various  laws  since  March  1, 1913,  are  as  follows : 

On  the  amount  by  which  the  total  net  income 


$ 


But  does  not 

1918 

1917 

1916 

1913 

Exceeds 

ezeeed 

Law 

Law 

Law 

Law 

5,000     $ 

6,000 

1% 

1% 

None 

None 

6,000 

7,500 

2% 

1% 

None 

None 

7,500 

8,000 

2% 

2% 

None 

None 

8,000 

.  10,000 

S% 

2% 

None 

None 

10,000 

12,000 

4% 

3% 

None 

None 

12,000 

12,500 

5%- 

3% 

None 

None 

12,500 

14,000 

5% 

4% 

None 

None 

14,000 

15,000 

6% 

4% 

None 

None 

15,000 

16,000 

6% 

5% 

None 

None 

16,000 

18,000 

7% 

5% 

None 

None 

18,000 

20,000 

8% 

5% 

None 

• 

None 

20,000 

22,000 

9% 

7% 

1% 

1% 

ISBeveirae  Act  of  1918,  §211  (b). 

19  Beg.  45,  Art.  13.  It  should  he  noted  that  this  construction  of  the  statute 
ia  reached  from  the  (Government's  yiewpoint.  The  courts  would  perhaps  under 
some  eireomstanees  hold  that  shares  of  stock  in  a  corporation  owning  the 
property  constitute  an  interest  in  the  property  within  the  meaning  of  the 
statute.  It  seems  also  that  the  method  here  presented  for  calculating  the 
surtax  applicable  to  such  sale  is  open  to  question.  The  portion  of  the 
tax  attributable  to  such  sale  is  dearly  the  difference  between  the  amount  of 
surtax  computed  on  the  entire  net  income  and  the  amount  computed  on  the 
net  ineome  less  the  profit  on  the  sale— ^nd  not  the  proportion  indicated  in  the 
text 
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But  doea  not 

1918 

1«|17 

1916 

1913 

Exceeds 

exceed 

Law 

Law 

Law 

Law 

$22,000 

$24,000 

10% 

7% 

1% 

1% 

24,000 

26,000 

11% 

7% 

1% 

1% 

26,000 

28,000 

12% 

7% 

1%     . 

1% 

28,000 

30,000 

13% 

7% 

1% 

1% 

30,000 

32,000 

14% 

7% 

.1% 

1% 

32,000 

34,000 

15% 

7% 

1% 

1% 

34,000 

36,000 

16% 

7% 

1% 

1% 

36,000 

38,000 

17% 

7% 

1% 

1% 

38,000 

40,000 

18% 

7% 

1% 

1% 

40,000 

42,000 

19% 

10% 

2% 

1% 

42,000 

44,000 

20% 

10% 

2% 

1% 

44,000 

46,000 

21% 

10% 

2% 

1% 

46,000 

48,000 

22% 

10% 

2% 

1% 

48,000 

50,000 

23% 

10% 

2% 

1% 

50,000 

52,000 

24% 

10% 

2% 

2% 

52,000 

54,000 

25% 

10% 

2% 

2% 

54,000 

•56,000    . 

26% 

10% 

2% 

2% 

56,000 

58,000 

27% 

10% 

2% 

2% 

58,000 

60,000 

28% 

10% 

2% 

2% 

60,000 

62,000 

29% 

14% 

3% 

2% 

62,000 

64,000 

30% 

.  14% 

3% 

2% 

64,000 

66,000    . 

31'% 

14% 

3% 

2% 

66,000 

68,000 

32% 

14% 

3% 

2% 

68,000 

70,000 

33% 

14% 

3% 

2% 

70,000 

72,000 

34% 

14% 

3% 

2% 

72,000 

74,000 

35% 

14% 

•3% 

2% 

74,000 

75,000 

36% 

14% 

3% 

2% 

75,000 

76,000 

36% 

14% 

3% 

3% 

76,000 

78,000 

37% 

14% 

3% 

3% 

78,000 

80,000 

38% 

14% 

3% 

3% 

80,000 

82,000 

39% 

18% 

4% 

3%    , 

82,000 

84,000 

40% 

.18% 

4% 

3% 

84,000 

86,000 

41% 

18% 

4% 

3% 

86,000 

88,000 

42% 

18% 

4% 

3% 

88,000 

90,000 

43% 

18% 

4% 

3%      • 

90,000 

92,000 

44% 

18% 

4% 

3% 

92,000 

94,000 

45% 

18% 

4% 

3% 

94,000 

96,000 

46% 

18% 

4% 

3% 

THE  mOOHB  TAX  RATES 
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• 

But  does  not 

1918 

1917 

i9ie 

1913 

Kzeeeda 

exceed 

Law 

Law 

Law 

Law 

9^,000/ 

$     98,000 

47% 

18% 

4% 

3% 

98,000 

100,000 

48% 

18% 

4% 

3% 

100,000 

150,000 

52% 

22% 

5% 

4% 

150,000 

200,000 

56% 

25% 

6% 

4% 

200,000 

250,000 

60% 

30% 

7% 

4% 

250,000 

300,000 

60% 

34% 

8% 

5% 

300,000 

500,000 

63% 

37% 

9% 

5% 

500,000 

750,000 

64% 

40% 

10% 

6% 

750,000 

1,000,000 

64% 

45% 

10% 

6% 

1.000,000 

1,500,000 

65% 

50% 

11% 

6% 

1,500,000 

2,000,000 

65% 

50% 

12% 

'6% 

2,000,000 

65% 

50% 

13% 

6% 

The  1913  rates  applied  in  1913,  1914,  and  1915 ;  the  1916  rates 
in  1916 ;  the  1916  and  1917  rates  were  both  imposed  in  1917,  and 
the  1918  rates  apply  to  1918  and  subsequent  years. 

Surtax  Tables.  The  following  table  shows  the  surtax  un- 
der the  1918  Law  on  net  incomes  of  the  specified  amounts.  In 
each  ini^ance  the  first  fig^e  of  net  income  in  the  net  income 
column  is  to  be  excluded  and  the  second  figure  included.  The 
percentage  given  opposite  applies  to  the  excess  of  income  over 
the  first  figure  in  the  net  income  column,  and  the  sum  in  the  next 
column  is  the  tax  on  the  entire  difference  between  the  first  figure 
and  the  second  figure  in  the  net  income  column.  The  final  column 
gives  the  total  surtax  on  a  net  income  equal  to  the  second  figure 
in  the  net  income  column. 
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Net  income 

Pe^c 

5,000  to  $ 

6,000.. 

.^   1 

6,000  to 

8,000. . . 

2 

8,000  to 

10,000. . . 

3 

10,000  to 

12,000... 

4 

12,000  to 

14,000. . . 

5 

14,000  to 

16,000. . 

6 

16,000  to 

18,000... 

7 

18,000  to 

20,000.*. 

8 

20,000  to 

22,000. . . 

9 

22,000  to 

24,000. . . 

,     10 

24,000  to 

26,000. . . 

11 

Surtax 

Total  surtax 

10 

$          10 

40 

50 

60 

110 

80 

190 

100 

290 

120 

410 

140 

550 

160 

710 

180 

890 

200 

1,090 

220 

1,310 

24  FISEBAIi  mOOUE  TA7 

Net  income  Percent  Surtax  To^sortax 

'  '  $  26,000  to  $  28,000...  12    $  240  $  1,550 

28,000  to  30,000. . .  13^  .  260  1,810 

30,000  to  32,000. . .  14  280  2,090 

32,000  to  34,000. . .  15  300  2,390 

34,000  to  36,000...  16  320  2,710 

36,000  to  38,000. . .  17  340  3,050 

38,000  to  40,000. ! .  18  360  3,410 

40,000  to  42,000...  19  ^  380  3,790 

42,000  to  44,000...  20  400  4»190 

44,000  to  46,000. . .  21    '420  4,610 

46,000  to  48,000...  22  440  5,050 

48,000  to  50,000. . .  23  460  5,510 

50,000  to  52,000. . .  24  480  '  5,990 

52,000  to  54,000. . .  25  500  6,490 

54,000  to  56,000...  26  .  520  7,010 

56,000  to  58,000.". .  27  540  7,550 

58,000  to  60,000. . .  28  560  8,110 

60,000  to  62,000...  29  580  8,690 

62,000  to  64,000. . .  30  600  9,290 

64,000  to  66,000...  31  620  9,910 

66,000  to  68,000. . .  32  640  10,550 . 

68,000  to  70,000...  33  660  11,210 

70,000  to  72,000...  .34  680  11,890 

72,000  to  74,000. . .  35  700  12,590 

•    74,000  to  76,000...  36  720  13,310 

76,000  to  78,000. . .  37  740  14,050 

78,000  to  80,000. . .  38  760  14,810 

80,000  to  82,000...  39  780  15,590 

82,000  to  84,000 ...  40  800  16,390 

84,000  to  86,000. . .  41  820  17,210 

86,000  to  88,000. . .  42  840  18,050 

88,000  to  90,00U ...  43  860  18,910 

90,000  to  92,000. . .  44  880  19,790 

92,000  to  94,000. . .  45  900  ~   20,690 

94,000  to  96,000...  46  920  21,610 

96,000  to  98,000. . .  4»  940  22,550 

98,000  to  100,000. . .  48  960  23,510 

100,000  to  150,000. . .  52     26,000  49,510 

150,000  to  200,000. . .  56     28,000  77,510 
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*     Net  ineome          '    Per  cent  Surtax  Total  snrtaj^ 

$  200,000  to  $   300,000...     60  $  60,000  $137,510 

800,000  to       500,000...     63  126^000          263,510 

600,000  to    1,000,000...     64  320,000          583,510 

1,000,000  up     65 

The  surtax  for  any  amount  of  net  income  not  shown  in  the 
above  table  is  computed  by  adding  to  the  total  surtax  for  the 
largest  amount  shown  which  is  less  than  the  income,  the  surtax 
upon  the  excess  over  that  amount  at  the  rate  indicated  in  the 
table.  For  example,  if  the  amount  of  net  income  is  $63,128,  the 
surtax  is  the  sum  of  $8,690  (the  surtax  upon  $62,000  as  shown  by 
the  table)  plus  30  per  cent  of  $1,128,  or  $338.40,  making  a  total 
surtax  of  ^,028.40." 

Computing  the  Tax — Illustbation.  The  tax  on  a  married 
person  with  a  net  income  of  $15,000  for  the  year  1919,  assuming 
that  none  of  such  income  consists  of  (a)  dividends  from  a  cor- 
poration taxable  for  income  tax  purposes  on  its  net  income,  or 
a  personal  service  corporation  out  of  earnings  or  profits  subject 
to  income  tax,  or  (b)  interest  upon  obligations  of  the  United 
States  or  bonds  issued  by  the  War  Finance  Corporation,  is  com- 
puted as  follows: 

Amount 
Normal  Tax  Bate  of  Tax 

$15,000  minus  $2,000  (personal 

exemption)  equals  $13,000 

First  $4,000  at 4%        $160 

.Remaining    9,000  at 8%  720 

Surtax 

On  first  $5,Q0O 0%  0 

On  next    1,000 ^ •  1%  10 

(l5,»of  to  le.foo) 

pn  next  2,000 2%  40 

(ie,ooo  to  is.Aof) 

On  next  2,000 3%  60 

(ss^eeo  to  ii(.oof) 

On  next  ^  2,000 4%  80 

On  next    2,000 5%  100 

(II  S.000  to  $14,000) 

On  next    1,000 6%  60 

(114.000  to  IIS.OOO) 

Total,  $1,230 

MBeg.  45,  Art.  12. 
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The  tax  on  an  unmarried  person  would  be  increased  by  8%  on 
$1,000  or  $80,  since  the  personal  exemption  is  $1,000  less,  and  the 
balance  of  taxable  net  income  over  $4,600  would  be  increased  ac- 
cordingly. In  case  a  married  person  or  the  head  of  a  family  is 
entitled  to  further  exetaption  because  of  persons  dependent  upon 
him,  the  normal  tax  will  be  reduced  at  the  rate  of  $16  for  each 
such  dependent,  that  is,  8%  on  $200.^ 

Husband  and  Wife.    Where  a  husband  and  wife  make  returns 

of  their  joint  incomes,  neither  the  normal  tax  nor  surtax  is  to  be 

computed  on  the  joint  income  of  both,  but  on  the  separate  income 

of  each  although  the  ii^omes  of  both  may  be  reported  in  the  same 

V  return.*' 

Surtax  on  Stookholders  in  Bespect  of  Undistributed  Ptt)flt8  of 
Gorporations.  The  surtax  is  ordinarily  assesse<f  only  upon  in- 
come actually  received  by  the  taxpayer.  But  if  any  corporation, 
^  however  created  or  organized,  is  formed  or  availed  of  for  the  pur- 
pose of  preventing  the  imposition  of  the  surtax  upon  its  stock- 
holders or  members  through  the  medium  of  permitting  its  gains 
and  profits  to  accumulate,  instead  of  being  divided  or  distributed, 
the  corporation  is  not  subject  to  income  tax,  and  the  stockholders 
are  taxable  as  stockholders  of  a  personal  service  corporation,  ex- 
cept that  the  excess-profits  tax  paid  by  the  corporation  will  be 
deducted  from  its  net  ii^come  before  the  computation  of  the  pro- 
portionate share  of  each  stockholder  or  member."  This  provi- 
sion applies  only  where  the  accumulation  is  permitted  for  the 
purpose  of  avoiding  the  surtax.  Ordinarily,  the  stockholder  of 
a  corporation  has  no  need  to  concern  himself  with  or  to  make  any 
inquiry  as  to  the  undistributed  income  of  the  corporation.**  The 
fact  that  a  corporation  is  a  mere  holding  company,  or  that  the 
gains  and  profits  are  permitted  to  accumulate  beyond  the  reason- 
able needs  of  the  business  is  prima  facie  evidence  of  a  purpose 

U  Revenue  Act  of  1918,  §216  (d).       '  » 

WKevenue  Act  of  1918,  §  216  (c) ;  Beg.  45,  Art.  2;  T.  D.  2090;  T.  D.  2137. 

17  Bevenuid  Act  of  1918,  {  220.  This  provision  is  broader  than  the  provision 
contained  in  the  1916  Law,  which  authorized  the  Commissioner  to  assess  a 
tax  on  the  shareholders  with  respect  to  the  undistributed  profits  only  in  eases 
where  such  profits  were  allowed  to  accumulate  with  fraudulent  intent  to  avoid 
the  surtax.  Compare  the  section  with  section  3  of  the  Bevenue  Act  of  1916. 
The  taxation  of  personal  service  corporations  is  discussed  in  Chapter  9. 

18  See  T.  D.  2135. 
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eseape  the  surtax.    The  collectors,  however,  have  no  authority 
to  decide  when  gains  and  profits  are  accumulated  beyond  the  rea- 
sonable needs  of  the  business  so  as  to  be  taxable  as  indicated 
above.    The  Commissioner  must  first  certify  that  in  his  opinion 
the  accumulation  is  unreasonable.^^    In  any  case  the  Commisr 
sioner  or  a  collector  may  require  a  corporation  to  furnish  <a  state- 
ment of  its  gains  and  profits  and  of  the  names,  addresses,  and 
shareholdings  of  the  stockholders,  and  if  upon  the  basis  of  such 
statement  or  other  evidence  the  Commissioner  certifies  that  in 
his  opinion  its  accumulation  of  profits  is  unreasonable  for  the 
purposes  of  the  business,  the  corporation  and  its  stockholders 
must  make  their  returns  accordingly.*^    When  the  Commissioner 
has  so  certified,  the  stockholders  are  notified  and  called  upon  to 
add  the  amount  of  their  respective  shares  in  the  undistributed 
gains  and  profits  of  the  corporation  for  the  year  to  their  income 
from  other  sources  and  to  pay  the  surtax  accordingly. 

PuBPOSE  TO   Escape  Subtax.     The   application   of   the   rule 
stated  in  the  foregoing  paragraph  depends  upon  the  two  elements 
of  (a)  purpose  to  escape  the  surtax  and  (b)  unreasonable  accumu- 
lation of  gains  and  profits.    Prima  facie  evidence  of  (a)  exists 
where  a  corporation  has  practically  no  business  except  holding 
stocks,  securities  or  other  property  and  collecting  the  income 
therefrom,  or  where  a  corporation  other  than  a  mere  holding 
company  permits  its  gains  and  profits  to  accumulate  beyond  the 
reasonable  needs  of  the  business.    The  business  of  a  corporation 
is  not  limited  to  that  which  it  has  previously  carried  on,  but  in 
general  includes  any  line  of  business  which  it  may  legitimately 
undertake.    However,  a  radical  change  of  business  when  a  con- 
siderable surplus  has  been  accumulated  may  afford  evidence  of 
a  purpose  to  escape  the  surtax.    When  one  corporation  owns  the 
stock  of  another  corporation  in  the  same  or  a  related  line  of  busi- 
ness and  in  effect  operates  the  other  corporation,  the  business  of 
the  latter  may  be  considered  in  substance  the  business  of  the  first 
corporation.    Gains  and  profits  of  the  first  corporation  put  into 
the  second  through  the  purchase  of  stock  or  otherwise  may  there- 
fore, if  a  subsidiary  relationship  is  established,  constitute  employ- 
ment of  the  income  in  its  own  business.    To  establish  that  the 

XtBevenne  Act  of  1^8,  1^220. 
ft  Beg.  45,  Art.  351. 
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bus&iess  of  one  corporation  can  be  regarded  as  including  the  busi- 
ness of  another  it  is  ordinarily  essential  that  the  first  corporation 
own  substantially  all  of  the  stock  of  the  second.  Investment  by 
a  corporation  of  its  income  in  stock  and  securities  of  another 
corporation  is  not  of  itself  to  be  regarded  as  employment  of  the 
income  in  its  business.'^ 

Unbeasoi^abljs  Accumulation  op  Profits.  An  accumulation 
of  gains  and  profits  is  unreasonable  if  it  is  not  required  for  the 
purposes  of  the  business,  considering  all  the  ciit!limstances  of  the 
case.  No  attempt  can  be  made  to  enumerate  all  the  ways  in  which 
gains  and  profits  of  a  corporation  may  be  accumulated  for  the 
reasonable  needs  of  the  business.  Undistributed  income  is  prop- 
erly accumulated  if  invested  in  increased  inventories  or  additions 
to  plant  reasonably  needed  by  the  business.  It  is  properly  accum- 
ulated if  retained  for  working  capital  required  by  the  business 
or  in  accordance  with  contract  obligations  placed  to  the  credit 
of  a  sinking  fund  for  the  purpose  of  retiring  bonds  issued  by  the 
corporation.  In  the  case  of  a  banking  institution  the  business  of 
which  is  to  receive  and  loan  money,  using  capital,  surplus  and 
deposits  for  that  purpose,  undistributed  income  actually  repre- 
sented by  loans  or  reasonably  retained  for  future  loans  is  not  ac- 
cumulated beyond  the  reasonable  needs  of  the  business.    The  na- 

r 

ture  of  the  investment  of  gains  and  profits  is  immaterial  if  they 
are  not  in  fact  needed  in  the  business.** 

n  Beg.  45,  Art.  352. 
ttBeg.  45,  Art.  353. 


CHAPTER  3 

INDIVIDUALS  TO  WHOM  THE  ULW  IS  APPLICABLE 

The  theory  upon  which  the  income  tax  is  imposed  seems  to  be 
two-fold.  The  law  imposes  the  tax  upon  the  net  income  of  all 
persons  within  its  jurisdiction,  regardless  of  the  source  of  such 
income,  and  upon  aU  income  arising  from  sources  within  the 
United  States,  regardless  of  whether  or  not  the  United  States 
has  jurisdiction  of  the  recipient.  The  tax  has  been  defined  as  a 
tax  on  the  person,  measured  by  his  ability  to  pay,  that  is,  his  net 
income,^  and  as  a  tax  on  the  income  itself.'  As  a  matter  of  fact, 
it  is  both.    The  Government  claims  personal  jurisdiction  over  all 

1  In  Brady  y.  Andenon,  240  Fed.  665,  writ  of  certiorari  denied,  244  U.  S. 
564,  the  court  said:  "In  our  opinion  the  tax  is  against  the  citizens  and  resi- 
dents of  the  United  States  personally.  They  are  chargeable  in  respect  to 
ineome  received  by  them."  In  State  ex  rel.  Moon  Co.  against  Wisconsin  Tax 
Commission  (Wis.)  163  N.  W.  673,  the  Court  said:  ''Much  confusion  of 
thought  arises  from  regarding  the  income  tax  as  a  tax  that  is  levied  upon  or 
attaches  to  property  as  such,  irrespective  of  the  person  sought  to  be  taxed. 
.It  is  the  recipient  of  the  income  that  is  taxed,  not  his  property;  and  the  vital 
question  in  each  case  is.  Has  the  person  sought  to  be  taxed  received  an  income 
daring  the  tax  yearf  If  so,  such  income,  unless  specifically  exempted,  is 
subject  to  a  tax  though  the  property  out  of  which  it  is  paid  may  have  been 
exempt  from  an  income  tax  in  the  hands  of  .the  payor.  It  is  the  relation  that 
exists  between  the  person  sought  to  be  taxed  and  specific  property  claimed 
as  income  to  him  that  determines  whether  there  shall  be  a  tax.  If  the  person 
sought  to  *\)e  taxed  is  the  recipient  during  the  tax  year  of  such  specific 
property  as  income  in  its  ordinary  significance,  then  the  person  is  taxed.  But 
the  tax  is  upon  the  right  or  ability  to  produce,  create,  receive,  and  enjoy,  and 
not  upon  specific  property.  Hence  the  amount  of  the  tax  is  measured  by  the 
amount  of  the  income,  irrespective  of  the  amount  of  specific  property  or 
ability  necessary  to  produce  or  create  it.  In  the  ordinary  acceptation  of  the 
term  this  may  be  said  to  l)e  a  tax  upon  income  as  the  statute  denominates  it. 
But  the  tax  does  not  seek  to  reach  property,  or  an  interest  in  property  as 
such.    It  is  a  burden  laid  upon  the  recipient  of  an  income. ' ' 

t  In  a  ease  decided  by  the  Supreme  Judicial  Court  of  Massachusetts,  Suter 
V.  Jordan-Marsh  Company,  113  N.  E.  580,  it  was  held  that  the  tax  was  levied 
upon  the  rent  paid  by  the  defendant  to  the  plaintiff.  See  also  Catawissa  B.  Co. 
T.  Phila.  &  Beading  Co.,  255  Pa.  St.  269,  90  Atl.  807. 
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of  its  citizems  wherever  they  reside  and  over  all  aliens  who  reside 
within  the  borders  of  the  United  States.  Hence,  as  to  citizens 
and  resident  aliens^  the  tax  is  imposed  on  income  from  all  sources 
whether  arising  in  this  country  or  in  a  foreign  country.  No  jur- 
isdiction can  be  claimed  over  the  persons  of  nonresident  aliens, 
but  insofar  as  their  income  is  received  from  sources  within  this 
country,  it  is  taxed  on  the  theory  that  the  Government  has  juris- 
diction over  the  income,  grants  protection  to  the  creation  of  such 
income,  and  is,  therefore,  entitled  to  a  share  thereof  to  defray 
the  expenses  of  government.'  The  fact  that  a  person  is  taxable 
in  foreign  countries  on  all  or  part  of  his  income  does  not  relieve 
him  from  tax  liability  on  the  same  income  in  this  country,^  al- 
though he  is  entitled  under  the  Revenue  Act  of  1918  to  a  credit 
in  certain  cases  against  his  tax  liability  in  this  country  by  reason 
of  the  payment  of  taxes  to  foreign  coimtries.* 

Persons  Exempt  from  the  Tax.  Individuals  may  enjoy  exemp- 
tion from  the  income  tax  by  reason  of  the  amount  or  character 
of  their  income. 

Exemption  Based  on  Amount  of  Income.  Citizens  and 
residents  receiving  less  than  $1,000  of  net  income  during  the  year^ . 
i%  single,  or  less  than  $2,000,  if  the  head  of  a  family  or  a  mar- 
ried person  living  with  husband  or  wife,  are  exempt  from  the 
tax.  Such  persons  are  not  required  to  file  returns  of  annual  iur 
come,  but  on  demand  of  the  Commissioner  they  may  be  required 
to  file  a  statement  sufiScient  to  satisfy  him  that  they  are  not  lia- 
ble.* Non-resident  aliens  are  allowed  the  same  personal  exemp- 
tions of  $1,000  and  $2,000  on  income  received  froia  sources  within 
the  United  States  if  they  file  the  required  returns,'^  and  provided 
the  country  of  which  they  are  citizens  or  subjects,  if  if  imposes 
an  income  tax,  allows  a  similar  credit  to  citizens  of  the  United 
States  not  residing  in  such  foreign  country.*  Citizens  of  posses- 
sions of  the  United  States  (but  not  otherwise  citizens  of  the 

S  Keg.  45,  Art.  3.    See  Union  Bef .  Transit  Co.  vt  Kentneky,  199  IT.  S.  194. 

4  T.  D.  2152. 

5  Revenue  Act  of  1918,  {|222,  238.  This  credit  against  a  person's  tax 
should  not  be  confused  witb  the  deduction  of  taxes  in  order  to  determine  net 
income. 

6  Bevenue  Act  of  1918,  {f  223,  1305. 

7  Reg.  45,  Art.  311-316. 

8 Revenue  Act  of  1918,  {{  216  (e),  217. 
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United  States),  who  are  not  residents  of  the  llnited  States,  are 
subjeet  to  taxation  in  the  United  States  under  the  Revenue  Act 
of  1918  only  aa  to  ineome  derived  from  sources  within  this  coun- 
try.* 

EzBMPnoN  Based  on  Gharacteb  of  Income.  Individuals  may 
also  enjoy  an  exemption  from  the  tax  because  of  the  character  of 
their  ineome,  since  the  law -expressly  provides  that  certain  kinds 
of  income  shall  not  be  included  in  gross  income  and  shall  be  ex- 
empt from  the  tax.  Among  the  items  of  income  so  exempt  ^*  are : 
(a)  the  proceeds  of  life  insurance  pblicies  paid  upon  the  death  of 
the  insured,  to  individual  beneficiaries,  or  to  the  estate  of  the 
insured,  (b)  the  amount  received  by  the  insured  as  return  of  pre- 
miums paid  by  him  under  life  insuranc/e,  endowment  or  annuity 
contracts,  (c)  property  acquired  by  gift,  bequest,  devise  or  de-  , 
scent  (but  the  income  from  such  property  is  taxable),  (d) 
amounts  received  through  accident  or  health  insurance  or  under 
Workmen's  Compensation  Acts  as  compensation  for  personal  in- 
juries or  sickness  and  the  amount  of  any  damages  received 
whether  by  suit  or  agreement  on  account  of  such  injuries  or  sick- 
ness, (e)  so  much  of  the  amount  received  during  the  war  with 
Qermany  by  a  person  in  the  military  or  naval  forces,  as  salary  or 
compensation  in  any  form  from  the  United  States,  for  active  serv- 
ices in  such  forces,  as  does  not  exceed  $3,500.**  Income  derived 
from  the  operation  of  a  public  utility  is  also  exempt  to  a  certain 
extent  and  under  certain  conditions,  as  is  indicated  more  fully  in 
another  chapter.**  Interest  upon  (1)  the  obligations  of  a  State, 
Territory  or  any  political  subdivision  thereof,  the  t)istrict  of  Co- 
lumbia, or  any  possession  of  the  United  States,  (2)  securities  is- 
sued under  the  provisions  of  the  Federal  Farm  Loan  Act,  (3)  the 
obligations  of  the  United  States,  issued  prior  to  September  1, 

^Beyenae  Act  of  1918,  {260.  v 

It  Bevenue  Act  of  1918,  {  213. 

U  The  term  ''aetiTe  serriees"  is  used  in  the  sense  of  services  in  aU  military 
and  naval  branches  at  home  or  abroad,  as  contradistingnished  from  the  retired 
or  reserve  list  and  is  not  confined  merely  to  services  in  the  field  or  the  theatre 
of  war.  The  term  ''military  or  naval  forces"  includes  the  Marine  Corps,  the 
Coast  Ghiard,  the  Army  Nurse  Corps,  Female,  and  the  Navy  Nurse  Corps, 
Female.  The  term  also  includes  Army  contract  surgeons,  but  does  not  include 
members  of  draft  boards.  (Beg.  45,  Art.  86.)  This  subject  is  more  fully 
dismssed  in  Chapter  15. 

It  See  Chapter  14. 
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1917,  is  exempt.  But  every  person  owning  any  such  obligations, 
securities  or  bonds,  is  required  to  submit  a  statement  in  his  re- 
turn, showing  the  number  and  amount  thereof,  and  the  interest 
received  therefrom.  The  interest  upon  obligations  of  the  United 
States  issued  after  September  1,  1917,  and  bonds  issued  by  the 
War  Finance  Corporation  is  exempt  only  if  and  to  the  extent 
provided  in  the  acts  authorizing  the  issue  thereof,  as  amended 
and  supplemented,  and  may  be  excluded  from  gross  income  only 
if  and  to  the  extent  it  is  wholly  exempt  from  taxation  to  the  tax- 
payer both  under  the  income  and  excess-profits  taxes.**  The 
1916  Law  expressly  exempted  the  compensation  of  the  present 
President  of  the  United  States,  during  the  term  for  which  he  has 
been  elected,  and  the  compensation  of  the  Judges  of  the  Supreme 
Court  and  inferior  courts  of  the  United  States,  in  office  at  the 
time  the  Act  was  passed,  but  the  Revenue  Act  of  1918  expressly 
taxes  the  compensation  received  as  such  of  the  President,  the 
Judges  of  the  Supreme  Court  and  inferior  courts  of  the  United 
States,  and  all  other  officers  and  employees,  whether  elected  or 
^  appointed,  of  the  United  States,  Alaska,  Hawaii,  or  any  political 
subdivision  thereof,  or  the  District  of  Columbia.**  The  Revenue 
Act  of  1918  does  not  expressly  exempt  ^^the  compensation  of  all 
officers  and  employees  of  a  State,  or  any  political  subdivision 
thereof,  except  when  such  compensation  is  paid  by  the  United 
States  Government, ' '  *•  as  did  the  1916  Law.  It  seems  to  have 
been  the  intent  of  Congress  in  the  present  statute  to  tax  such 
salaries  and  to  leave  the  constitutional  question  involved  in  levy- 
ing the  tax  to  the  courts,**  but  the  Treasury  Department  has  ruled 
that  compensation  paid  to  its  officers  and  employees  by  a  state  or  • 
any  political  subdivision  thereof,  will  not  be  taxed."  Exempt 
income  is  ordinarily  omitted  from  the  returns  o^  individuals  and 
corporations,**  but  income  exempt  only  from  normal  tax  and  not 

IB  Bevenue  Act  of  1918,  {  213  (b)  4,  {  233. 

H Revenue  Act  of  1918,  {213  (a).  The  constitutional  question  involved  in 
taxing  such  salaries  is  discussed  in  Chapter  15. 

IS  Eevenue  Act  of  1916,  {  4. 

16 Revenue  Act  of  1918,  §213  (a).  The  constitutional  question  involved  in 
taxing  such  salaries  is  discussed  in  Chapter  15. 

17  Beg.  45,  Art.  85.     This  subject  is  more  fully  discussed  in  Chapter  15. 

IS  Beg.  45,  Art.  71.  Exempt  interest,  however,  is  included,  as  above  in- 
dicated. The  exclusion  of  such  income  should  not  be  confused  with  the  reduc- 
tion of  taxable  income  by  the  application  of  allowable  deductions.    Under  the 


/ 


F.  V.  'Kt;t£SUNG 


INDIVIDUALS  TO  WHOM  THE  LAW  IS  APPLICABLE  33 

from  surtax,  or  from  the  income  tax  but  not  from  the  excess-profits 
tax,  mnst  be  included  in  the  return. 

GitiiQSis  of  the  United  States.  Citizens  of  the  United  States 
are  taxable  upon  their  net  income  from  M  sources,  whether  they 
reside  in  this -country  or  not.^*  It  makes  no  di^erence  that  they 
may  own  no  assets  within  the  United  States  and  may  receive  no 
income  from  sources  within  the  United  States.**  They  are  tax- 
able for  the  purpose  of  the  surtax  upon  their  entire  net  income 
received  in  each  year  from  all  sources  and  for  the  purpose  of  the 
normal  tax  upon  net  income  less  statutory  credits.'^  Income  wholly 
exempt  is  not  included  in  gross  income,  the  foundation  for 
the  computation  of  ndt  income.**  On  dividends  of  corpora- 
tions taxable  upon  their  net  income  and  dividends  of  personal 
service  corporations,  out  of  earnings  or  profits  upon  which  income 
tax  has  been  imposed,  they  are  liable  only  for  the  surtax ;  and  so 
also  with  respect  to  interest  on  bonds  of  the  United  States  issued 
after  September  1,  1917,  and  bonds  of  the  War  Finance  Corpora- 
tion.** The  regnilfttions  and  rulings  respecting  taxable  and  non- 
taxable income  are,  as  a  rule,  applicable  both  to  individuals  and 
corporations,  and  are  discussed  in  detail  in  the  later  chapters  on 
income.** 

Who  Is  a  GrnzEN.  Every  person  bom  in  the  United  States 
subject  to  its  jurisdiction,  or  naturalized  in  the  United  States, 
is  a  citizen.  An  individual  born  in  the  United  States  of  citizen 
or  resident  alien  parents,  who  has  long  since  moved  to  a  foreign 
country  and  established  a  domicile  there,  but  who  never  has  been 
naturalized  therein  or  taken  an  oath  of  allegiance  thereto  is  still 
a  citizen  of  the  United  States.**^    Married  women  are  considered 

1916  law  eorporations  were  at  first  required  to  report  exempt  income  in  a 
iapplementary  statement,  but  this  requirement  was  omitted  in  later  forms. 

!•  In  IT.  &  v.  Goelet,  232  U.  S.  293,  the  court  held  that  a  United  Stotes 
citizen  permanently  residing  or  domiciled  aboard  was  not  liable  to  the  tax 
on  foreign-built  yachts  imposed  by  the  tariff  Act  of  August  5,  1909.  The 
court  said  that  "the  taxing  power,  when  exerted,  is  not  usually  applied  to 
those  even  albeit  they  are  citizens,  who  have  a  permanent  domicile  or  residence 
outside  of  the  country  levying  the  tax." 

M  Beg.  45,  Art  3. 

SI  Beg.  45,  Arts.  3  and  21. 

SSBevenue  Act  of  1918,  {  212;  Reg.  45,  Art.  21. 

SS  Bevenue  Act  of  1918,  {  216. 

M8ee  Chapters  14-20. 

MBeg.  45,  Art  4. 

P.T.- 
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to  have  the  same  citizenship  as  their  husbands.  An  American 
woman  who  marries  a  foreigner  consequently  loses  her  status  as 
an  American  citizen  and  is  thereafter  treated  as  an  alien.*^  De- 
termination by  the  State  Department  of  the  status  of  an  individ- 
ual is  not  conclusive  upon  the  Treasury  Departinent  in  fixings 
citizenship  for  income  tax  purposes.^ 

GmzENs  REsmiNo  m  thb  Unttbd  Statbb.  Citizens  residing 
in  the  United  States  report  and  pay  the  tax  in  the  district  in 
which  they  legally  reside  or  have  their  principal  place  of  busi- 
ness, regardless  of  where  their  income  may  arise.^ 

CmzBKS  BEsmiNO  Abroad.  If  a  citizen  residing  abroad  has 
no  ofSce  or  place  of  business  in  this  countiy,  he  files  his  return 
an^  pays  his  tax  to  the  Collector  at  Baltimore,  Maryland.  He 
is,  of  course,  required  to  report  his  income  from  all  sources, 
whether  within  or  without  the  United  States.  Although  the 
question  as  to  the  liability  of  a  nonresident  citizen  is  determined 
by  the  Treasury  Department,  not  by  the  State  Department,  still, 
in  the  case  of  a  naituralized  citizen  against  whom  the  presumption 
of  expatriation  has  arisen,  the  fact  that  he  has  paid  the  income 
tax  will  receive  due  consideration  by.  the  State  Department  in 
connection  with  other  evidence  submitted  to  overcome  such  pre- 
sumption in  connection  with  applications  for  passports  or  for  reg- 
istration in  a  consulate  or  for  actual  protection  in  a  foreign  coun- 
try. The  payment  of  the  income  tax  will  also  be  duly  considered 
by  the  State  Department  in  passing  upon  rights  to  the  continued 
protection  of  this  Government  in  cases  of  native  American  citi- 
zens who  have  resided  abroad  for  a  period  sufficiently  prolonged 
to  raise  the  natural  presumption  that  they  have  abandoned  cit- 
izenship in  this  country .•• 

Aliens  Residing  in  the  United  States.  All  residents  of  this 
country,  even  though  they  may  be  aliens,  are  classified  with  citi- 
zens of  the  United  States  for. the  purpose  of  income  tax,  and  are 
taxable  upon  their  entire  net  income  from  all  sources.^ 

W  T.  D.  2092. 

WT.  D.  2135. 

MBevenue  Act  of  1918,  {227(b);  Beg.  45,  Art.  448. 

M  Letter  from  Secretary  of  State  to  American  Diplomatie  and  Cbasular 
Officers,  dated  March  18,  1914;  I.  T.  S.  1918,  55;  Bevenue  Act  of  1918, 
1227  (b). 

SO  Beg.  45,  Art.  8. 
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Who  Akb  Besident  Au&ns.    The  question  whether  or  not  an 
alien  I'esides  in  this  country  is  sometimes  difficult  to  determine. 
The  Treasury  Department  holds  that  the  term  ' '  nonresident  alien 
individual"  means  an  individual  (a)  whose  residence'^  is  not 
within  the  United  States,  and  (b)  who >  is  not  a  citizen  of  the 
United  States.    Any  alien  living  in  the  United  States  who  is  not  I 
a  mere  transient  is  a  resident  of  the  United  States  for  purposes  ' 
of  the  income  tax.    Whether  he  is  a  transient  or  not  is  deter- 
mined by  his  inten^ons  with  regard  to  his  stay.    If  he  lives  in 
the  United  States  and  has  no  definite  intention  as  to  his  stay,  he 
is  a  resident.    The  best  evidence  of  such  intentions  is  afforded  by  \ 
the  conduct,  acts,  and  declarations  of  the  alien.    The  typical  tran- 
sient is  one  who  stops  for  a  short  time  in  the  course  of  a  journey 
through  the  United  States,  sometimes  performing  labor,  some- 
times not,  or  one  who  enters  the  United  States  intending  only  to 
stop  long  enough  to  carry  out  some  purpose,  object,  or  plan  not 
involving  an  extended  stay.    A  mere  floating  intention^  indefinite 
as  to  time^  to  retuisti  to  another  country  is  not  sufficient  to  con- 
stitute him  a  transient.    An  alien's  statements  as  to  his  intention 
with  regard  to  residence  are  not  conclusive,  but  when  unequivocal 
will  determine  the  question  of  his  intention,  unless  }iis  conduct, 
acts,  or  other  surrounding  circumstances  contradict  the  state- 
ments.   It  sometimes  occurs  that  an  alien  who  genuinely  intends 
his  stay  to  be  transient  may  put  off  his  departure  from  time  to 
time  by  reason  of  changed  conditions,  remaining  a  transient 
though  living  in  the  United  States  for  a  considerable  time.    The 
fact  that  an  alien's  family  is  abroad  does  not  necessarily  indicate 
that  he  is  a  transient  rather  than  a  resident.    An  alien  who  enters 
this  country  intending  to  make  his  home  in  a  foreign  country  as 
soon  as  he  lias  accumulated  a  sum  of  money  sufficient  to  provide 
for  his  journey  abroad  is  to  be  considered  a  transient,  provided 
his  expectation  in  this  regard  may  reasonably,  considering  the 
rate  of  his  saving,  be  fulfilled  within  a  comparatively  short  time. 
It  will  be  presumed  that  an  alien  who  has  established  a  residence 

n  The  TreasDTy  Department  lias  adopted  the  following  definition  of  the  word 
''reaidenee"  aa  naed  in  the  income  tax  laws:  "That  place  where  a  man  haa 
his  tme,  fixed  and  permanent  home  and  principal  establishment,  and  to  which, 
whenerer  he  is  absent,  he  baa  the  intention  of  returning;  and  indicates  per- 
manency of  occupation  as  distinct  from  lodging  or  boarding,  or  temporary 
oecnpation. ' '    (T.  D.  2242.) 
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in  the  United  States,  as  outlined  above,  continues  to  be  a  resident 
until  he  or  his  family  evidence  an  intention  to  change  their  resi- 
dence to  another  country  by  starting  to  remove.  Thus,  alien 
residents  who,  following  the  armistice  agreement  of  November 
11,  1918,  take  steps  toward  returning  to  their  native  countries, 
as  by  applying  for  passports,  may  for  the  purpose  of  withholding, 
be  regarded  as  residents  for  that  portion  of  the  taxable  year 
which  elapsed  up  to  the  time  suclt  step  was  taken.  But  the  status 
of  the  alien  on  the  last  day  of  his  taxable  year  or  peripd  deter- 
mines his  liability  to  tilx  for  such  year  or  period  as  a  resident  or 
non-resident.**  Aliens  coming  into  the  United  States  with  the 
intention  of  becoming  residents  and  other  resident  aliens  can 
establish  the  fact  of  their  residence  and  acquire  the  privileges 
of  resident  aliens  under  the  statute,  by  filing  a  certificate  with  the 
withholding  agents  charged  with  the  duty  of  withholding  the 
tax  on  income  paid  to  non-resident  aliens.**  The  distinction  be- 
tween resident  and  non-resident  aliens  is  also  discussed  elsewhere 
in  this  book.**  ^ 

Non-Kesident  Aliens.**  Non-resident  aliens  are  those  individ- 
uals who  are  neither  citizens  nor  residents  of  this  country.**  As 
stated  above,  they  are  taxable  only  on  that  part  of  their  income 
which  i^  from  sources  within  the  United  States,  including  interest 
on' bonds,  notes  or  other  interest-bearing  obligations  of  residents, 
corporate  or  otherwise,  dividends  from  resident  corporations  and 
including  all  amounts  received  (although  paid  under  a  contract 
for  the  sale  of  goods  or  otherwise)  representing  profits  on  the 
manufacture  and  disposition  of  goods  within  the  United  States.*'' 

S8  Beg.  45,  Arts.  312,  313,  and  314.  This  rule  differs  from  the  English  rule 
which  provides  that  a  person  within  the  United  Elingdom,  for  some  temporary 
purpose  only  for  less  than  six  months  during  the  year,  is  not  taxable  as  a 
resident,  but  after  a  residence  of  six  months  he  becomes  cliargeable  with  the 
duties  for  the  year  commencing  on  April  6th  preceding. 

SSBeg.  45,  Art.  362;  T.  B.  2242.  This  certificate  is  known  officially  as 
Form  No.  1078  (Bevised). 

H  See  Chapter  4. 

86 The  term  "non-resident  alien"  is  defined  more  fully  in  Chapter  4. 

86  Beg.  45,  Art  312.  A  citizen  of  a  possession  of  the  United  States,  who 
is  not  otherwise  a  citizen  or  a  resident  of  the  United  States,  including  only 
the  States,  the  territories  of  Alaska  and  Hawaii,  and  the  District  of  Columbia, 
is  treated  for  the  purpose  of  the  tax  as  if  he  were  a  non-resident  alien  in- 
dividual (Beg.  45,  Art.  1121;  Bevenue  Act  of  1918,  f  260). 

STBevenue  Act  of  1918,  f  213  (e). 
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If  a  non-resident  alien  conducts  business  through  an  agent  in 
this  country,  the  agent  will  be  subject  to  the  duty  of  filing  a 
return  for  his  non-resident  principal  and  of  paying  both  the 
normal  tax  and  the  surtax  on  his  behalf.'* 

Taxation  of  Individuals  between  United  States  and  Porto  Bico 
and  Philippine  Islands.  A  citizen  of  the  United  States  who  resides 
in  Porto  Bico,  and  a  citizen  of  Porto  Bico  who  resides  in  the 
United  States,  are  taxed  in  both  places,  but  the  income  tax  in  the 
United  States  is  credited  with  the  amount  of  any  income,  war 
profits  and  excess  profits  taxes  paid  in  Porto  Bico.  A  resident 
of  the  United  States,  who  is  not  a  citizen  of  Porto  Bico,  is  taxable 
in  Porto  Bico  as  a  nonresident  alien  individual  on  any  income 
derived  f^om  sources  within  Porto  Bico,  but  the  income  tax  in 
the  United  States  is  credited  with  the  tax  paid  in  Porto  Bico.  A 
resident  of  Porto  Bico,  who  is  not  a  citizen  of  the  United  States, 
is  taxable  in  the  United  States  as  a  non-resident  alien  individual 
on  any  income  derived  from  sources  within  the  United  States,  and 
receives  no  credit.  The  same  principles  apply  in  the  case  of  the 
Philippine  Islands.** 

Husband  and  Wife.  In  so  far  as  possible  the  family  is  treated 
as  a  unit  for  purposes  of  the  income  tax,  and  the  husband  and 
wife  may  make  joint  returns.^  Unless  the  wife  files  a  separate 
return  or  joins  with  her  husband  in  a  return  which  sets  forth  her 
income  separately,  her  husband  should  include  in  his  return  the 
income  accruing  to  the  wife  from  s'ervices  rendered  by  her  or 
the  sale  of  products  of  her  labor .^  The  personal  exemption 
is  in  such  cases  deducted  &om  the  joint  income,  but  both  the 
normal  tax  and  the  surtax  is  in  all  cases  imposed  upon  the 
separate  incomes.^ 

Minors.  Under  the  1916  and  1917  Laws,  minors**  were  not 
required  to  make  returns  for  themselves,  their  returns  being 
required  to  be  made  by  their  guardians.**    This  rule  is  now 

saBevenne  Act  of  1918,  {  223;  Beg.  45,  Art.  404. 

9S  Beg.  45,  Art.  1132.  ^ 

4tB6Teitiie  Act  of  1918,  {223.    See  Chapter  34. 

ttBeg.  45,  Art  401. 

4SBeg.  45,  Art.  2;  T.  D.  2090. 

43  A  minor  is  a  person  under  21  years  of  age  or  under  the  statutory  age 
of  majority  where  he  lives.    (Beg.  45,  Art.  403.) 

44  Beg.  33,  Art.  17;  Letter  from  Treasury  Department  dated  April  11,  1918; 
L  T.  8.  1918,  T  3295. 
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changed,  and  minors  are  required  to  make  returna  unless  their 
income  is  included  in  the  return  of  the  parent  or  reported  by  a 
fiduciary.** 

Inoompetenta.  Incompetents  or  insane  persons  are  unable  to 
make  their  own  returns,  and  their  returns  must  be  made  by  the. 
guardian  or  other  person  charged  with  the  care  of  the  person 
or  property  of  such  incompetent  or'  insane  person.^ 

Agents.  The  return  of  a  taxpayer  may  be  made  by  an  agent 
when  by  reason  of  illness,  absence,  or  nonresidence  the  person 
liable  for  the  return  is  unable  to  make  it,  the  agent  assuming 
the  responsibility  for  making  the  return  and  incurring  liability 
to  the  specific  penalties  provided  for  erroneous,  false,  or  fraud- 
ulent returns.*'  Jlesponi|ible  representati'ves  of  non-resident 
aliens  having  charge  of  the  property  of  non-resident  aliens  may 
be  charged  with  the  duty  of  making  a  retiun  and  paying  the 
tax  normal  and  additional,  on  the  income  passing  through  their 
hands.** 

Fidnoiariea.  Guardians,  trustees,  executors,  administrators, 
receivers,  conservators  or  any  persons  acting  in  a  fiduciary  capa- 
city are  charged  with  special  duties  under  the  law.  These  duties 
are  fully  discussed  in  another  chapter.** 

Persons  Dying  During  the  Year.  When  a  person  dies  during 
any  calendar  year,  it  is  the  duty  of  the  executor  or  administrator 
or  person  taking  charge  of.  his  property  to  make  a  return  for 
the  deceased  from  the  beginning  of  the  year  to  the  date  of  death.** 
In  case  the  decedent  dies  after  the  close  of  the  calendar  year, 
but  before  March  15th  of  the  following  year,  and  has  not  made 
a  return  for  the  preceding  calendar  year,  a  return  should  be 
made  for  the  full  year  preceding  and  in  addition  a  return  from 
January  1  of  the  current  year  to  the  date  of  death.  If  during 
the  period  in  which  the  decedent  lived  he  was  not  in  receipt  of 

4ft  Bevenne  Act  of  1918,  f  223 ;  Beg.  45,  Art.  403.  This  change  was  accomp- 
lished by^he  omission  of  the  words  ''of  lawful  age"  from  the  section  re- 
quiring returns  of  individuals.  Compare  Bevenue  Act  of  1016,  {  8  (b)  with 
Bevenue  Act  of  1918,  {  223.    This  subject  is  more  fully  discussed  in  Chapter  34. 

48  Bevenue  Act  of  1918,  {  223 ;  Beg.  45,  Art.  422. 

47  Bevenue  Act  of  1918,  {  223. 

48  Bevenue  Act  of  1918,  {  223;  Beg.  45,  Art.  404.     See  Chapter  5. 

49  Bevenue  Act  of  1918,  {  225.    Bee  Chapter  6. 

80  Beg.  45,  Art.  421.    Mandell  v.  Pierce,  3  Cliil  134,  16  Fed.  Cas.  No.  9008. 
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$1,000  of  net  income,  if  unmarried,  or  $2,000  if  married  or  the 
head  of  a  family,  no  return  need  be  filed,*^  unless  he  was  a  non- 
resident alien,  in  which  case  a  returii  should  be  filed,  whether 
he  was  married  or  single,  regardless  of  amount.^*  The  fact  that 
a  person  may  have  died  before  the  passage  of  the  law  does  not 
relieve  his  estate  from  liability  to  tax,  if' he  lived  after  the  in- 
cidence of  the  tax.**      ^ 


•1  Beg.  45,  Art.  421. 

MBeg.  33,  Bev.,  Arts.  4  and  14;  Beg.  45,  Art.  403. 

U  Brady  ▼.  Anderson,  240  Fed.  665,  writ  of  eertiorari  denied,  244  U.  S.  654. 
Thus,  a  person  dying  after  January  1,  1919,  but  before  Febmary  25,  1919« 
the  date  ^n  which  the  1918  Law  went  into  effect,  will  be  held  to  be  taxable 
thereunder.  The  effect  of  making  the  act  retroactive  is  to  apply  it  to  him 
ezaetly  as  if  it  had  been  enacted  on  Januaiy  1,  1918. 


CHAPTER  4 

NON-RESIDENT   ALIENS 

The  law  imposes  a  tax  upon  the  net  income  received  by  non- 
resident alien  individuals  ''from  sources  within  the  United  States, 
including  interest  on  bonds,  notes,  or  other,  interest-bearing  obli- 
gations of  residents,  corporate  or  otherwise,  dividends  from  resi- 
dent corporations,  and  including  all  amounts  received  (elthough 
paid  under  a  contract  for  the  sale  of  goods  or  otherwise)  repre- 
senting profits  on  the  manufacture  and  disposition  of  goods  within 
the  United  States.'*  The  term  ** non-resident  aliens,*'  as  used  in 
several  places  in  the  1916  Law,  was  not  defined  therein,  but 
clearly  referred  to  individuals  only  and  not  to  partners];iips,  cor- 
porations, or  associations.  The  Revenue  Act  of  1918,  however, 
removes  all  doubt  by  using  the  expression  *' non-resident  alien 
individiuils.*'^  The  expression  *' non-resident  aliens"  is  used  in 
this  chapter  to  mean  only  non-resident  alien  individuals. 

Who  Is  a  Non-Besident  Alien.  Ordiiiarily  it  is  a  simple  matter 
to  determine  whether  an  individual  is  or  is  not  a  non-resident 
alien ;  he  falls  into  this  class  if  he  is  neither  a  citizen  nor  a  resi- 
dent.  Any  individual  who  is  a  citizen  of  any  possession  of  the 
United  States  (but  not  otherwise  a  citizen  of  United  States)  and 
who  is  not  a  resident  of  the  United  States  is  subject  to  income" 
tax  upon  income  derived  from  sources  within  the  United  States, 
and  his  tax  is  computed  and  paid  in  the  same  manner  and  sub- 
ject to  the  same  conditions  as  the  tax  of  non-resident  aliens  who 
are  citizens  or  subjects  of  foreign  countries.*  The  term  ''non- 
resident alien,"  therefore,, is  used  in  this  chapter  to  include  any 
non-resident  citizen  of  any  possession  of  the  United  States.^  Dif- 

1  Bevenue  Act  of  1918,  {f  210  and  213  (c) ;  Reg.  45,  Art.  3. 

2  Bevenue  Act  of  1918,  {  260.  Income  of  citizens  and  residents  of  Porto 
Bico  or  the  Philippines  is  taxed  in  those  jurisdictions  in  accordance  with  the 
provisions  of  the  Bevenue  Act  of  1916,  as  amended,  the  legislatures  of  Porto 
Bico  and  the  Philippines  having  power  to  amend,  alter,  modify  or  repeal  that 
law  in  their  respective  jurisdictions  (Bevenue  Act  of  1918,  {261). 
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ficulty  may  arlBe  in  determining  whether  an  individual  is  or  ii 
not  a  non-resident  alien,  where  a  non-resident  citizen,  naturalized 
or  native,  has  resided  abroad  for  a  period  sufficient  to  raise  a  pre- 
sumption that  he  has  abandoned  his  citizenship,'  and  again  where 
an  alien  has  resided  in  this  country  for  a  period  so  long  as  to 
raise  a  presumption  of  residence.  In  either  of  these  cases  the 
intent  of  the  individual  is  important.  The  Treasury  Department 
holds  that  the  status  of  a  non-resident  native  or  naturalized  citi- 
zen remains  unchanged  until  some  affirmative  action  is  taken,  or 
the  right  to  citii^enship  is  forfeited  by  some  overt  -act  *  When 
any  naturalized  citizen  has  left  the  United  States  and  resided 
for  two  years  in  the  foreign  country  from  which  he  came,  or  for 
five  years  in  any  other  foreign  country,  he  is  presumed  to  have 
lost  his  American  citizenship ;  but  this  presumption  does  not  apply 
to  residence  abroad  while  the  United  States  is  at  war.  An  Italian, 
who  has  come  to  the  United  States  and  filed  his  declaration  of-  in- 
teption  to  become  a  citizen,  but  who  has  not  yet  received  his  final 
citizenship  papers,  is  an  alien.  A  Swede,  who,  after  having  come 
to  the  United  States  and  become  naturalized  here,  returned  to 
Sweden  and  resided  there  for  two  years  prior  to  April  6,  1917,  is 
presiuned  to  be  once  more  an  alien.*  On  the  other  hand,  an  alien, 
coming  to  the  United  States  with  the  intention  of  becoming  a  resi- 
dent within  the  meaning  and  intent  of  the  income  tax  statute,  may 
indicate  that  fact  and  thereupon  will  be  taxed  as  a  resident,  re- 

SThe  Aet  of  March  2,  1907,  pro^des,  brieflj,  tiiat  anj  American  citizen 
becomes  an  alien  bj  becoming  naturalized  in  a  foreign  state  or  taking  an  oath 
of  allegiance  to'  anj  foreign  state.  A  naturalized  citizen  residing  for  two 
years  in  the  country  from  which  he  came  or  for  five  years  in  any  other  foreign 
country,  is  presumed  to  have  renounced  his  American  citizenship  in  the  absence 
of  satisfactory  evidence  to  the  contrary.  A  woman  assumes  the  nationality 
of  her  husband,  but  may  resume  her  original  citizenship  on  becoming  a  widow; 
Ae  assumes  or  retains  her  American  citizenship  as  a  widow  if,  living  abroad, 
she  registers  with  a  United  States  consul,  or  without  formal  action  if  she  re- 
sides here.  Minor  children  of  naturalized  citizens  are  deemed  to  be  citizens 
from  the  time  they  begin  to  reside  permanently  in  this  country.  Children 
bom  outside  of  the- United  States  of  citizens,  and  continuing  to  reside  abroad 
must  at  the  age  of  18  declare  their  intention  as  to  citizenship.  Determination 
of  citizenship  by  the  State  Department  under  this  Act  is  not  conclusive  upon 
the  Treasury  Department;  other  factors  may  also  be  considered,  as  indicated 
in  the  text. 

4't.  D.  2135. 

ftB^.  45.  Art.  4. 
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gardless  of  the  length  of  time  he  has  been  here.^  The  tests  as  to 
the  residence  of  aliens  located  within  this  country  have  been  set 
forth  in  another  chapter.'' 

Bbsidenge  of  Alien  Seamen.  In  order  to  determine  whether 
an  alien  seaman  is  a  resident  within  the  meaning  of  the  income 
tax  law,  it  is  necessary  to  decide  whether  the  presumption  of 
non-residence  is  overcome  by  facts  showing  that  he  has  estab- 
lished a  residence  in  the  territorial  United  States,  which  consists 
of  the  States,  the  District  of  Columbia,  and  the  Territories  of 
Hawaii  and  Alaska,  and  excludes  other  places.  Residence  may 
be  established  on  a  vessel  regularly  engaged  in  coastwise  trade, 
but  the  mere  fact  that  a  sailor  makes  his  home  on  a  vessel  flying 
the  United  States  flag  and  engaged  in  foreign  trade  is  not  suf- 
ficient to  establish  residence  in  the  United  States,  even  though 
the  vessel,  while  carrying  on  foreign  trade,  touches  at  American 
ports.  An  alien  seaman  may  acquire  an  actual  residence  in  the 
territorial  United  States,  although  the  nature  of  his  calling  re- 
quires him  to  be  absent  from  the  place  where  his  residence  is 
established  for  a  long  period.  An  alien  seaman  may  acquire  such 
a  residence  at  a  sailor's  boarding  house  or  hotel,  but  such  a  claim 
should  be  carefully' scrutinized  in  order  to  make  sure  that  such 
residence  is  bona  fide.  The  filing  of  Form  1078  (Revised),  or 
taking  out  first  citizenship  papers,  is  proof  of  residence  in  the 
United  States  from  the  time  the  form  is  filed  or  the  papers  taken 
out,  unless  rebutted  by  other  evidence  showing  an  intention  to  be 
a  transient.  The  fact  that  a  head  tax  has  been  paid  on  behalf 
of  an  alien  seaman  entering  the  United  States  is  no  evidence  that 
he  has  acquired  residence,  because  the  head  tax  is  payable  un- 
less the  alien  who  is  entering  the  country  is  merely  in  transit 
through  the  country.  An  alien  may  remain  a  non-resident  al- 
though he  is  not  in  transit  through  the  country.* 

Extent  to  Which  Non-Resident  AJiens  Are  Taxable.  Non-resi- 
dent aliens  are  subject  to  the  normal  tax  and  the  surtax  imposed 
by  the  Revenue  Act  of  1918,  upon  their  net  income  received  from 
all  sources  within  the  United  States,  including  interest  on  bonds, 

<Beg.  45,  Art.  313;  T.  D.  2242.      See  Chapter  3  for  status  of  resident  aliens. 
7  See  Chapter  3. 

SBeg.  45,  Art.  312a;  T.  D.  2869.  As  to  when  the  wages  of  alien  seamen 
are  subject  to  tax,  see  Beg.  45,  Art.  92a  and  page  47. 
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notes,  or  other  interest-bearing  obligations  of  residents,  corpo- 
rate or  otherwise,  dividends  from  resident  corporations,  and  in- 
cluding all  amounts  received  (although  paid  under  a  contract 
for  the  sale  of  goods  or  otherwise)  representing  profits  on  the 
manufacture  and  disposition  of  goods  within  the  United  States.* 
Non-resident  aliens  are  not  taxed  at  the  lower  rate  of  normal  tax 
upon  the  first  $4,000  of  their  taxable  net  income  as  are  citizens 
or  residents,  but  their  entire  taxable  net  income  is  subject  to  a 
normal  tax  of  8%.** 

Income  from  Sources  Within  the  United  States.    The  words 
"sources  within  the  United  States"  are  not  defined  in  the  law 

e  Revenue  Act  of  1918,  11210  and  213   (c) ;  Beg.  45,  Art.  3.     This  rate 
was  12%  for  the  taxable  jear  1918.     The  1913  Law,  which  was  repealed  bj 
the  1916  Law,  imposed  a  tax  on  the  net  income  of  non-resident  aliens  "from 
an  property  owned  and  from  every  business,  trade,  or  profession  carried  on  in 
the  United  States. ''     This  language  was  held,  under  two  opinions  of  the 
Attorney  General,  not  to  include  interest  or  dividends  received  by  non-resi- 
dent alien  investors  from  domestic  corporations,  but  on  March  21,  1916,  the 
Treasury  Department  reversed  this  holding  and  thereafter  claimed  the  tax 
from  non-resident  aliens  on  the  classes  of  income  in  question.      (T.  D.  2313.) 
In  DeGanay  v.  Lederer,  239  Fed.  568,«the  District  Court  held  a  non-resident 
alien  taxable  on  such  income  if  the  stock  certificates  and  bonds  were  kept  in 
this  country,  as  then  thex  acquired  a  situs  here  for  purposes,  of  the  income 
tax.     This  decision  has  now  been  affirmed  by  the  United  States  Supreme 
Court  which  takes,  the  position  that  stock  certificates,  bonds,  and  mortgages 
are  "property"  within  the  meaning  of  the  statute,  having  a  situs  within  the 
United  States  in  spite  of  the  maxim  mohUia  aequuntur  personam.    The  court 
said: — ^'In  the  case  under  consideration  the  stocks  and  bonds  were  those  of 
corporations  organized  under  the  laws  of  the  United  States,  and  the  bonds 
and  mortgages  were  secured  upon  property  in  Pennsylvania.     The  certificates 
of  stock,  the  bonds  and  mortgages  were  in  the  Pennsylvania  Company 's  offices 
in  Philadelphia.     Not  only  is  this  so,  but  the  stocks,  bonds  and  mortgages 
were  held  under  a  power  of  attorney  which  gave  authority  to  the  agent  to 
sell,  assign,  or  transfer  any  of  them,  and  to  invest  and  reinvest  the  proceeds 
of  such  sales  as  it  might  deem  best  in  the  management  of  the  business  and 
affairs  of  the  principal.     It  is  difficult  to  conceive  how  property  could  be 
more  completely  localized  in  the  United  States.     There  can  be  no  question 
of  the  power  of  Congress  to  tax  ^e  income  from  such  securities.     Thus  sit- 
uated and  held,  and  with  the  authority  given  to  the  local  agent  over  them, 
we  think  the  income  derived  is  clearly  from  property  within  the  United  States 
within  the  meaning  of  Congress  as  expressed  in  the  statute  under  considera- 
tion."   The  language  of  the  1916  Law  and  the  present  law  expressly  included 
soeh  income,  regardless  of  where  the  securities  might  be  kept. 

10  Revenue  Act  of  1918,  i  210  (a)  ;  Heg.  45,  Art.  2. 
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and  their  interpretation  raises  many  difficult  questions.  The  term 
is  very  broad  and  was  intended  to  include  income  of  all  kinds 
from  sources  over  which  this  country  has  jurisdiction.  No  cases 
have  arisen  in  the  courts  involving  construction  of  the  phrase. 
The  mo9t  comprehensive  ruling  defining  gross  income  from 
sources  within  the  United  States  includes  in  the  term,  in  addition 
to  the  items  specified  in  the  statute,  rentals,  and  royalties  from 
property,  and  income  from  business  carried  on  in  the  United 
States,  interest  on  deposits  in  banks  located  within  the  United 
States,  income  from  capital  otherwise  invested  in  the  United 
States,  and  income  from  services  ren<|ered  or  labor  performed 
within  the  United  States.*^  The  tax  does  not  apply  to  charter 
money  or  freight  payments  received  by  a  foreign  owner  in  re- 
gard to  a  vessel  operated  between  the  United  States  and  foreign 
ports,  if  the  person  receiving  the  income  maintains  no  regular 
agency  in  the  United  States  and^is  not  doing  business"  in  the 
United  States.  Compensation  received  by  non-resident  alien  mu- 
nitions inspectors  and  purchasing  agents,  from  foreign  govern- 
ments, is  not  subject  to  the  tax."  The  term  '-income''  includes 
gains,  profits  and  income  derived  from  all  salaries,  wages.or  com- 
pensation for  personal  services,  of  whatever  kind  and  in  what- 
ever form  paid,  or  from  professions,  vocations,  trades,  businesses, 
commerce,  or  sales  or  dealings  in  property,  whether  real  or  per- 
sonal, growing  out  of  the  ownership  or  use  of  or  interest  in  such 
property;  also  from  interest,  rent,  dividends,  securities,  or  the 
transaction  of  any  business  cariried  on  for  gain  or  profit,  or  in- 
come derived  from  any  sources  whatever."  Non-resident  aliens 
are  not  taxed  on  income  specified  in  the  law  to  be  exempt.^* 

Income  prom  Business  Branches.  Where  a  non-resident  alien 
establishes  a  branch  of  his  business  in  this  country,  the  net  in- 

11  Beg.  45,  Art  91.  Until  the  latest  revision  of  Begulations  45  income  from 
isolated  transactions  or  activities  directly  resulting  in  gain,  carried  on  within 
the  United  8tates  by  a  non-resident  or  his  representative  in  person,  was  stated 
to  be  from  sources  within  the  United  States,  but  the  Treasury  Department 
seems  now  to  have  abandoned  this  position.* 

WReg.  45,  Art.  92. 

ISBevenue  Act  of  1918,  |  213  (a).  Compare  this  section  with  |2  (a)  of 
the  Bevenue  Act  of  1916. 

14  Bevenue  Act  of  1918i)  §  213.  Exempt  income  is  generally  exempt  regard- 
less of  the  status  of  the  recipient.  See  Chapter  14  for  a  further  discussion 
of  this  point  and  the  exceptions  to  such  general  rule. 
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come  of  that  branch  is  subject  to  tax,  and  this  would  seem  to 
be  true  even  though  a  portion  of  that  income  may  be  received 
by  the  branch  from  business  done  in  foreign  countries,  but  the 
precise  point  is  as  yet  unsettled.  If  two  or  more  branches  are 
established  here,  the  total  net  income  from  all  is  taken  together 
for  purposes  of  assessment.  The  income  of  all  branches  should 
be  reported  by  the  principal  branch  in  its  district,  the  other 
branches  not  being  assessable  in  their  respective  districts.^ 

D1VIDEND6.  Non-resident  aliens  are  not  subject  to  the  nor- 
mal tax  on  income  received  as  dividends  from  a  corporation  tax- 
able under  the  law  upon  its  net  income.  They  are  also  not  sub- 
ject to  the  normal  tax  on  amounts  received  as  dividends  from  a 
X)ersonal  service  corporation  out  of  earnings  or  profits  upon  which 
income  tax  has  been  imposed.  They  must,  however,  in  order  to 
secure  the  credit  of  such  dividends,  file  a  return  of  their  total  net 
income  received  from  all  sources,  corporate  or  otherwise,  in  the 
United  States  including  the  dividends  in  question.^^  If  the  total 
taxable  income  of  all  kinds  from  sources  within  the  United  States, 
together  with  such  dividends  and  interest  as  are  allowed  to  be 
credited  for  purposes  of  the  normal  tax,  and  together  with  any 
personal  exemption  which  may  be  allowed,  exceeds  $5,000,  the 
surtax  must  be  paid  at  the  prescribed  rates.^''  The  exemption  of 
dividends  from  the  normal  tax  applies  not  only  to  dividends  re- 
ceived direct  from  a  corporation,  but  also  to  dividends  received 
through  the  medium  of  fiduciaries  or  partnerships.^*  Dividends 
of  non-resident  foreign  corporations,  that  is,  corporations  not  en- 
gaged in  trade  or  business  within  the  United  States  and  not  hav- 
ing any  office  or  place  of  business  in  this  country,  are  not  taxable 
in  the  hands  of  a  non-resident  alien,  even  though  such  dividends 
may  be  payable  in  this  country.**    Dividends  on  stock  of  corpo- 

1*  Generally,  the  rules  applying  to  foreign  corporations  as  to  income  from 
liusiness  done  in  this  country  apply  equally  to  non-resident  alien  individuals. 
See  Chapter  12. 

IS^Berenue  Act  of  1918,  H  216  and  217. 

nsee  Chapter  2. 

IS  See  Chapter  19  for  a  further  discussion  of  this  subject. 

MBcrenue  Act  of  1918,  |213  (c).  See  also  T;  D.  2012,  T.  D.  2030,  T.  D. 
2313,*  T.  D.  2325;  Letter  from  Treasury  Department  dated  April  5,  1916, 
I.  T.  8.  1919,  ^687.  In  two  provisions  of  the  1916  Law  (Revenue  Act  of 
1916,  if  1  (b)  and  8  (b)  )  non-resident  aliens  were  excepted  from  the  require- 
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rations  organized  in  the  United  States,  but  doing  no  business  in 
the  United  States  and  owning  no  property  therein,  are  held  not 
to  be  taxable  when  paid  to  non-resident  aliens.^ 

Interest.  Non-resident  aliens  are  taxable  upon  all  interest 
on  bonds,  notes  or  other  interest-bearing  obligations  of  residents 
of  this  country,  corporate  or  otherwise,  but  for  the  purpose  of 
the  normal  tax  they  are  entitled  to  a  credit  of  any  amount  re- 
ceived as  interest  upon  obligations  of  the  United  States  and  bonds, 
issued  by  the  War  Finance  Corporation  which  is  included  in  gross 
income.**  In  order  to  obtain  such  credit,  they  must  file  a  return 
of  their  total  income  received  from  all  sources,  corporate  or  other-t 
wise,  in  the  United  States.**  Interest  received  from  a  non-resi- 
dent, corporate  or  otherwise,  is  not  taxable.  Interest  upon  obliga- 
tions of  corporations  organized  in  the  United  States,  but  doing  no 
business  and  owning  no  property  therein,  is  not  taxable  when  paid 
to  non-resident  aliens.**  ^ 

Interest  Upon  Obligations  of  the  United  States.  Interest 
received  on  and  after  March  3,  1919,  on  bonds,  notes  and  cer- 
tificates of  indebtedness  of  the  United  States,  and  bonds  of  the 
War  Finance  Corporation,  while  beneficially  owned  by  a  non- 
resident alien  individual,  or  a  foreign  corporation,  partnership 

ments  of  making  reports  on  and  paying  the  surtax  on  ''such  ineome  (income 
derived  from  diyidends  on  the  capital  stock  or  from  the  net  earnings  of  any 
corporation)  derived  from  sources  ^thout  the  United  States.''  Although 
this  language  was  not  construed  by  the  courts  or  by  any  regulation,  it  un- 
doubtedly applied  to  dividends  received  from  foreign  corporations  where  the 
earnings  of  such  foreign  corporations  were  derived  from  sources  without  the 
United  States  even  though  the  dividends  were  payable  in  this  country,  and 
there  seems  to  be  £^ound  for  the  contention  that  it  also  applied  with  equal 
force  whether  the  corporation  was  foreign  or  domestic.  Under  the  present 
law  it  is  provided  (Revenue  Act  of  1918,  1 213  (c) )  that  in  the  case  of  non- 
resident  aliens  ''gross  income  includes  only  the  gross  income  from  sources 
within  the  United  States,  including  •  *  *  and  including  dividends  from 
resident  corporations. ' '  It  may,  therefore,  be  said  that  this  language  removes 
the  doubt  existing  under  the  provisions  of  the  1916  Law,  and  places  the  taxa- 
bility of  non-resident  aliens  in  respect  to  dividends  on  the  ground  of  the 
residence  of  the  corporation  paying  the  dividends. 

SO  Reg.  45,  Art  92.  The  English  law  taxes  an  English  company  which  has 
permanently  located  its  business  and  seat  of  management  abroad  only  with 
respect  to  the  profits  of  the  English  shareholders. 

ai  Revenue  Act  of  1918,  {{213  (c)  and  216  (b). 

2«  Revenue  Act  of  1918,  1 217. 

SSReg.  45,  Art.  92. 
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or  association^  not  engaged  in  business  in  the  United  States  is 
exempt  from  all  income  and  war-profits  and  excess-profits  taxes.** 

Interest  on  Bank  Deposits.  Where  banking  houses  located 
in  this  country  carry  deposits  for  non-resident  aliens,  the  inter- 
est thereon  must  be  included  in  the  non-resident  alien's  income 
tax  return  for  the  year  in  which  he  receives  the  interest  or  in 
which  it  is  credited  to  an  account  against  which  he  may  draw.^ 
The  bank  is  required  to  withhold  the  normal  tax  of  8%  on  such 
interest  when  paid  to  non-resident  aliens.** 

Salaries  fob  Extra-Territorial  Services  Paid  by  Bbsident 
Employers.  It  is  held  that  salaries^  wages,  and  commissions 
paid  by  domestic  business  enterprises  to  non-resident  alien  em- 
ployees for  services  rendered  entirely  in  a  foreign  country  are 
not  subject  to  income  tax  in  the  hands  of  the  recipient  as  from 
sources  within  the  United  States.*^ 

Wages  op  Alien  Seamen.  While  resident  alien  seamen  are 
taxable  like  citizens  on  their  entire  income  from  whatever 
sources  derived,  non-resident  alien  seamen  are  taxable  only  on 
income  from  sources  within  the  United  States.  Ordinarily,  wages 
received  for  services  rendered  inside  the  territorial  United  States 
are  to  be  regarded  as  from  sources  within  the  United  States.  The 
wages  of  an  alien  seaman  earned  on  a  coastwise  vessel  are  from 
sources  within  the  United  States,  but  wages  earned  by  an  alien 
seaman  on  a  ship  regularly  engaged  in  foreign  trade  are  not  to 
be  regarded  as  from  sources  within  the  United  States,   even 

MBeg.  45,  Art.  93;  Aet  of  July  9, 1918  (Public  No.  192),  See.  3,  as  amended 
by  Aet  of  Karch  3, 1919,  §  4.  This  is  true  notwithstanding  the  provisions  of  the 
Second  Liberty  Bond  Act  (Aet  of  September  24,  1917,  Public  No.  43),  the 
Third  Liberty  Bond  Act  (Act  of  April  4,  1918,  Public  No.  120),  and  the  War 
Finance  Corporation  Act  (Act  of  April  5,  1918,  Public  No.  121). 

tS  Beg.  45,  Art.  91.  '  ^ 

tST.  D.  2652.  Letter  from  Treasury  Department  dated  February  4,  1918; 
I.  T.  8.  1918,  ^3077.  Prior  to  the  above  ruling,  banks  were  not  required 
to  withhold  tax  on  such  interest  or  to  make  any  return  of  the  amount  paid 
thereon  to  any  depositor.  (Letter  from  Treasury  Department  dated  June  29, 
1917;  L  T.  S.  1918,1177.) 

17  Beg.  45,  Art.  92.  Under  the  1913  Law  it  was  held  that  compensation 
paid  to  non-resident  aliens  for  services  rendered  in  a  foreign  country,  indud- 
ing  business  and  traveling  expenses,  was  not  taxable.  (T.  D.  2152.)  The  1916 
Law  by  imposing  a  tax  on  "income  from  all  sources  within  the  United  States" 
raised  a  question  as  to  the  taxability  of  such  compensation.  (Beg.  33,  Bev., 
Art.  32.) 
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though  the  ship  flies  the  American  flag,  or  although  during  a  plirt 
of  the  time  the  ship  touched  at  United  States  ports  and  remained 
there  a  reasonable  time  for  the  transaction  of  its  business.  The 
presence  of  a  seaman  aboard  a  ship  which  enters  a  port  for  such 
purposes  of  foreign  trade  is  merely  transitory  and  wages  earned 
during  that  period  by  a  non-resident  alien  seaman  are  not  tax- 
able. There  is  no  withholding  from  tl|e  wages  of  alien  seamen 
unless  they  are  non-residents.**  An  employer  is,  however,  re- 
quired to  render  a  return  of  information  in  all  cases  where  he 
has  made  payment  of  $1,000  or  over  of  wages  to  resident  alien 
seamen  in  any  taxable  year.** 

Incohe  Received  fbom  Fiduciaries.  Where  a  non-resident 
alien  is  the  beneficiary  of  a  trust,  or  of  the  estate  of  a  deceased 
person,  or  is  the  recipient  of  income  from  any  property  held  by 
another,  such  income  is  taxable  to  the  extent  that  it  arises  from 
sources  within  the  XAiited  States.  The  intervention  of  an  agent, 
trustee  or  other  fiduciary  between  the  non-resident  alien  and  the 
source  of  the  income  does  not  render  income  subject  to  taxation, 
which  otherwise  would  not  be  taxable,  nor  does  it  serve  to  re- 
lieve from  taxation  income  which  otherwise  would  be  taxed.** 
Dividends,  for  instance,  would  not  be  subject  to  the  normal  tax 
for  the  reason  that  they  are  paid  to  a  trustee  and  by  him  distri- 
buted to  non-resident  aliens.**  Similarly,  interest  upon  4%% 
notes  of  the  Fifth  Liberty  Loan  is  not  made  taxable  by  passing 
through  the  hands  of  a  fiduciary  to  the  beneficiary.**  One  im- 
portant class  of  exempt  income  from  estates  is  gifts,  legacies, 
bequests,  etc.,  the  principal  thereof  being  exempt,  but  the  in- 
come therefrom  being  taxable.** 

St  Beg.  45,  Art  92a.  As  to  the  status  of  alien  seamen  as  residents  or  non- 
residents,  see  Beg.  45,  Art.  312a  and  page  48. 

M  Letter  from  Treasury  Department  dated  September  20,  1919;  I.  T.  S. 
1919,  f  3609. 

M  Letter  from  Treasury  Department  dated  March  25,  1915;  I.  T.  8.  1918, 
fllO. 

tl  Letter  from  Treasury  Department  dated  April  5,  1916;  L  T.  S.  1918, 
f^32,  62,  and  873. 

Ss  Exempt  income  is  not  reported  by  the  fiduciary  as  income  accruing  to  the 
estate  for  the  purpose  of  tax.  See  Bevenue  Act  of  1918,  |i  219  (b),  212  (a) 
and  213. 

SS  See  Chapter  20.    See  also  Bevenue  Act  of  1918,  1 213  (a)  3. 
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Ikookb  fbom  Partnerships.  Non-resident  aliens,  who  are 
members  of  partnerships  deriving  all  their  income  from  sources 
within  this  country,  are  taxable  on  their  entire  distributive 
aharca.**  If  a  partnership  derives  only  part  of  its  income  from 
sources  within  the  United  States,  non-resident  alien  partners  are 
taxable  only  on  that  part  of  their  respective  distributive  shares 
of  the  partnership  profits  which  represent  income  of  the  partner- 
ship from  such  sources.**     ^ 

Income  from  the  Sale  of  Propertt.  Non-resident  aliens  are 
taxable  on  profits  and  gains  from  the  sale  of  real  or  personal 
property  located  in  the  United  States.**  Where  sales  of  intangi- 
ble i>ersonal  property,  for  example,  stocks,  bonds,  notes,  etc.,  of 
domestic  corporations  or  residents  are  made  in  the  United  States, 
the  profit  is  held  to  be  taxable  and  the  custodian  of  the  securi- 
ties here  is  charged  with  the  duty  of  reporting  the  profit  of  the 
non-resident  alien,  for  which  purpose  he  must  place  himself  in 
possession  of  all  the  facts  necessary  to  an  accurate  determina- 
tion of  the  amount  of  profit  in  the  transaction.*''  If  a  sale  of  such 
intangible  personal  property  is  made  in  a  foreign  country  by  a 
non-resident  alien,  it  does  not  seem  that  the  seller  would  be  tax- 
able on  the  gain  or  profit  therefrom. 

Income  from  Royalties.  Royalties  paid  to  non-resident 
aliens  under  ^n  agreement  for  the  purchase  of  certain  patent 
rights,  the  patents  being  based  upon  the  quantity  of  goods  pro- 
duced by  the  use  of  such  patents,  have  been  held  to  be  income 
accruing  to  non-resident  aliens  by  reason  of  property  owned  or 
business  carried  on  within  the  United  States.** 

Income  from  Rent.  Rent  paid  to  non-resident  aliens  by 
domestic  business  enterprises  for  property  located  in  a  foreign 

MBevenne  Act  of  191S,  i21S.    See  Chapters  8  and  9. 

n  This  is  one  of  the  many  questions  on  which  the  Treasury  Department  has 
not  as  jet  made  anj  clear  public  statement  of  its  position.  The  status  of 
a  partner  differs  materially  from  that  of  a  stockholder  in  a  corporation,  since 
in  the  ease  of  a  partnership  no  separate  entity  is  interposed  between  the  re- 
cipient of  the  income  and  its  original  source.  See  U.  S.  v.  Coulby,  251  Fed.  982, 
affinned  258  Fed  27. 

M  Revenue  Act  of  1918,  |213  (a)  (e).  See  Chapter  17,  for  the  method  of 
computing  taxable  gains  on  the  sale  of  property. 

t7  Letter  from  Treasury  Department  dated  May  31,  1916;  I.  T.  S.    1918^ 

M T.  B.  2137;  Beg.  45,  Art  91. 

P.  T.— 4 
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country  is  not  subject  to  tax  as  income  from  a  source  within  the 
United  States .«• 

Other  Income.  Qains,  profits  and  income  from  any  source 
whatever  in  the  United  States  (except  exempt  income)  are  tax- 
able in  the  hands  of  non-resident  aliens.**  The  questions  which 
arise  in*  this  connection  are  with  respect  to  the  source  ^  of  the 
income,  rather  than  with  respect  to  its  character.  Many  of  the 
questions  will  be  settled  onty  by  the  slow  and  gradual  process  of 
development  of  the  law,  through  litigation  and  by  specific  rulings 
of  the  Treasury  Department  on  cases  brought  to  its  attention.** 

Deductions  Allowed  in  Computing  Net  Income.  A  non-resi- 
dent alien  is  reqiiired  to  report  all  his  taxable  income  from  sources 
within  this  country,  but  from  the  gross  amount  so  reported  is 
entitled  to  make  certain  deductions  before  the  tax  is  assessed 
on  the  remainder.  The  deductions  are  similar  in  kind  to  th6se 
allowed  to  residents  and  citizens  but,  in  general,  are  confined  to 
expenditures  connected  with  the  production  of  the  income  sub- 
ject to  tax  as  being  from  sources  within  the  United  Statea  or  lim- 
ited by  the  proportion  of  the  individual's  income  arising  from 
sources  within  this  country.**  In  the  case  of  a  non-resident  alien 
individual  the  deduction  for  interest  paid  or  accrued  is  propor- 
tionate to  his  income  from  sources  within  the  United  States ;  for 
losses  incurred  in  any  transaction  entered  into  for  profit,  or  aris- 
ing from  casualty  or  theft,  is  confined  to  transactions  and  prop- 
erty within  the  United  States;  for  charitable  contributions  ex- 
cludes gifts  to  foreign  corporations,  and  includes  gifts  to  do- 
mestic corporations  and  the  Vocational  Rehabilitation  Fund;** 

8»  Beg.  45,  Art.  92. 

40 Revenue  Act  of  1918,  1 213  (a). 

41  The  definition  of  the  term  ' '  source ' '  and  some  rulings  throwing  further 
light  upon  its  meaning  are  discussed  elsewhere  in  this  chapter.    See  page  43. 

48  It  will  be  noted  that  {  213  (c)  of  the  Bevenue  Act  of  1918  goes  further 
t]ian  the  1916  Law  in  expressly  citing  specific  kinds  of  income  as  being  "from 
sources  within  the  United  States,"  and  "Reg,  45,  Art.  91  expand  the  definition 
beyond  the  law  and  all  previous  regulations.  But  the  phrase  "sources  tnthin 
the  United  States''  is  too  broad  and  indefinite  for  practical  certainty  and  it 
results  in  imposing  the  tax  on  incomes  in  cases  where  there  is  serious  question 
a%  to  the  moral  right  or  economic  wisdom  of  *so  doing. 

48  Revenue  Act  of  1918,  |214  (b). 

44  Prior  to  the  enactment  of  the  Bevenue  Act  of  3918  gifts  or  contributions 
were  in  no  case  deductible  by  non-resident  aliens. 
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and  for  business  expenses,  taxes  imposed  by  a  foreign  country, 
losses  in  trade,  bad  debts,  depreciation,  dniortization,  depletion, 
and  lass  in  %7iventory,  is  allowed  only  if  and  to  the  extent  that 
it  is  eonnected  with  income  arising  from  a  source  within  the 
United  States.**  An  extended  discussion  of  deductions  is  con- 
tained in  other  chapters,*®  the  discussion  in  this  chapter  being 
limited  to  the  provisions  which  apply  particularly  to  non-resident 

aliens. 

« 

Business  Expenses.  Non-resident  aliens  may  deduct  from 
their  gross  income  all  ordinary  and  necessary  expenses  paid  or 
incurred  in  carrying  on  any  trade  or  business  subject  to  the  same 
general  provisions  applicable  to  citizens  and  residents.*''  Where 
the  business  or  trade  carried  on  in  this  country  is  by  means  of 
separate  and  distinct  branches  the  expenses  are  readily  deter- 
mined. Where  the  accounts  are  kept  at,  and  the  business  is  under 
the  supervision  of,  the  home  office  abroad,  the  home  ofl&ce  ex- 
penses connected  therewith,  if  segregated,  may  be  included.  If 
not  segregated,  the  Treasury  Department  has  permitted  the  de- 
duction of  such  proportion  of  the  entire  expenses  of  the  busi- 
ness as  the  gross  income  from  this  country  bears  to  the  entire 
gross  income  from  business  done  both  within  and  without  the 
United  States.** 

CSreditS.  Non-resident  aliens  are  permitted  a  credit  of  divi- 
dends for  the  purpose  of  the  normal  tax  in  certain  cases.  They 
are  also  permitted  a  credit  for  purposes  of  the  normal  tax  of  any 
interest  upon  obligations  of  the  United  States  and  bonds  issued 
by  the  War  Finance  Corporation  which  is  included  in  gross  in- 
come.*®    This  subject  is  discussed  elsewhere  in  this  chapter.*® 

Credit  op  Tax  Wfthheld  at  the  Source.  As  the  law  requires 
the  normal  tax  to  be  withheld  by  the  one  in  this  country  who 
pays  fixed  or  determinable  and  annual  or  periodical  income  to  a 
non-resident  alien,*^  a  due  credit  for  the  amount  so  withheld  may 

«Bcg.  45,  Art  271. 

46  See  Chapters  21-30. 

47BsTenue  Aet  of  1918,  {214  (a)  1. 

41  See  Chapter  12. 

49  Revenue  Act  of  1918,  §216,     As  to  interest  received  after  March  3,  1919, 

see  page  46. 
W  See  page  46. 
M  See  Chapter  40. 
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be  claimed  by  the  non-resident  alien  in  filing  his  annual  return.** 
The  non-resident  alien  should  therefore  keep  a  record  of  the 
amount  of  tax  withheld  at  the  source  from  time  to  time  on  pay- 
ments made  to  him,  and  should  report  the  aggregate  sum  so  witli- 
held  in  his  return,  in  order  that  the  normal  tax  may  not  be  twice 
collected  with  respect  to  the  same  income. 

PebsonaLi  Exemption.  A  non-resident  alien  individual,  sim- 
ilarly to  a  citizen  or  resident,  is^  entitled  for  the  purpose  of  the 
normal  tax  to  a  personal  exemption,  and  to  a  credit  of  ^$200  for 
each  dependent,  except  that  if  he  is  a  citizen  or  subject  of  a  coun- 
try which  imposes  an  income  tax  the  personal  exemption  is  al- 
lowed only  if  his  country  allows  a  similar  credit  to  citizens  of  the 
United  States  not  residing  in  such  country .•• 

Returns.  A  non-resident  alien  individual  must  make  or  have 
made  on  his  behalf  a  full  and  accurate  return  of  income  received 
from  sources  within  the  United  States,  regardless  of  amount,  un- 
less the  tax  on  such  income  has  been  fully  paid  at  the  source.** 
A  non-resident  alien  may  have  bad  the  tax  on  all  his  income  aris- 
ing from  sources  within  this  country  withheld  at  the  source  al- 
though he  may  be  taxable  on  a  le3ser  amount  by  reason  of  ex- 
penses, interest,  losses  and  other  deductible  items.  Only  by  filing 
a  return  may  he  claim  these  deductions  and  secure  the  return 
to  him  of  any  amount  withheld  in  excess  of  his  tax  liability.  His 
return  must  include  such  information  as  may  be  deemed  neces- 
sary by  the  Commissioner  for  the  calculation  of  any  deductions 
and  credits  to  which  he  may  be  entitled.  But,  unless  the  country 
of  which  the  non-resident  alien  is  a  subject  or  citizen  imposes 
an  income  tax  and  does  not  allow  a  subject  or  citizen  of  the 
United  States  not  residing  therein  a  similar  credit,  the  personal 
exemption  and  the  credit  for  dependents  may  be  allowed  to  non- 
resident aliens  in  the  discretion  of  the  Commissioner  without  the 

62  Telegram  from  Treasury  Department  dated  March  5,  1919;  I.  T.  8.  1919, 
^  3244. 

63  The  subject  of  the  personal  exemption,  both  as  to  citizens  and  residents 
and  as  to  non-resident  aliens,  is  fuUy  treated  in  another  chapter.    See  Chaper  31. 

M  Revenue  Act  of  1918,  §223;  Reg.  45,  Art.  403.  Form  1040C  is  used  for 
this  purpose.  For  the  year  1918  the  same  form  (Form  No.»  1040)  was 
prescribed  for  the  use  of  all  individuals,  resident^ and  non-resident.  A  non- 
resident alien  made  such  changes  as  were  necessary  to  indicate  that  tlic 
return  covered  in  his  case  only  income  from  sources  within  this  country.    Thd 
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filing  of  the  above  return  of  income  from  all  sources  within  the 
United  States,  these  credits  being  received  in  such  case  by  the 
&Ung  of  a  claim  therefor  with  the  withholding  agent.*    The  Com- 
missioner has  ruled,  however,  that  for  the  pre^nt  the  benefit 
of  the  credits  allowed  against  net  income  for  the  purpose  of  the 
normal  tax  may  not  be  received  by  a  non-resident  alien  by  filing 
a  claim  with  the  withholding  agent,  but  only  by  claiming  them 
upon  filing  a  return  of  income.    Unless  a  non-resident  alien  in- 
dividual  renders  a  return  of  income,  the  tax  will  as  a  general 
rule  ^^  be  collected  on  the  basis  of  his  gross  income  (not  his  net 
income)  from  sources  within  the  United  States.    Where  a  non- 
resident alien  has  various  sources  of  income  within  the  United 
States,  so  that  from  any  one  source  or  from  all  sources  combined 
the  amount  of  income  calls  for  the  assessment  of  a  surtax,  and 
a  return  of  income  is  not  filed  by  or  on  his  behalf,  the  Commis- 
sioner will  cause  a  return  of  income  to  be  made,  and  include 
therein  the  income  of  such  non-resident  alien  from  all  sources 
concerning  which  he  has  information,  and  he  will  assess  the  tax 
and  collect  it  from  one  or  more  of  the  sources  of  income  within 
the  United  States  of  such  non-resident  alien,  without  allowance 
of  deductions  or  credits.*''    For  the  purpose  of  obtaining  a  re- 
fund of  any  amount  withheld  in  excess  of  his  tax  liability  as 
above  indicated,  a  non-resident  alien  is  required  to  attach  to  his 
return  a  statement  showing  accurately  the  amounts  of  tax  with- 
held with  the  names  and  post  office  addresses  of  all  withholding 
agents.**    Upon  the  basis  of  such  information  the  Treasury  De- 
partment thereupon  orders  the  withholding  agent  to  release  the 
excess  withheld.** 

Returns  by  Agents.  If  a  non-resident  alien  is  unable  to 
make  his  own  return,  it  may  be  made  on  his  behalf  by  a  duly  au- 
thorized agent  and  in  proper  cases  may  also  be  made  by  guard- 
additional  infonnation  required  in  order  to  compute  the  amount  of  deductible 
interest  (deductions  and  credits  under  the  present  law)  was  made  on  a  supple- 
mentary statement  attached  to  the  return. 
»  Berenue  Act  of  1918,  {  217. 

MFor  the  exceptions  to  this  rule  see  Beg.  45,  Art.  316  and  T.  D.  2S11.    The 
exceptions  are  discussed*  in  Chapter  31. 
BTBeg.  45,  Art.  311. 
M  Beg.  45,  Art.  403 ;  T.  D.  2815. 

S9  Telegram  from  Treasury  Depjartment  dated  January  25,  1917;  I.  T.  8. 
3918,  ^9h 
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ians  or  other  persons  charged  with  the  care  of  the  person  or  prop- 
erty of  such  taxpayer.^    It  should  be  borne  in  mind  that  a  non- 
resident alien  may  have  an  agent  in  this  country  for  the  purpose 
of  making  returns  without  having  appointed  one.    The  responsi- 
ble representatives  of  non-resident  aliens  in  connection  with  any 
sources  of  income  which  such  non-resident  aliens  may  have  within 
the  United  States  must  make  a  return  of  such  income,  and  miist 
pay  any  and  all  tax,  normal  and  additional,  assessed  upon  the 
income  received  by  them  irr  behalf  of  their  non-resident  alien 
principals^  in  all  cases  where  the  tax  on  income  so  in  their  receipt, 
custody  or  control  shall  not  have  been  withheld  at  the  source. 
The  agent  of  a  non-resident  alien  is  responsible  for  a  correct  re- 
turn of  all  income  accruing  to  his  principal  within  the  purview 
of  the  agency.    The  agency  appointment  will  determine  how  com- 
pletely the  agent  is  substituted  for  the  principal  for  tax  pur- 
poses.**   Any  individual,  partnership  or  corporation  having  the 
control,  receipt,  custody,  disposal  or  payment  of  fixed  or  determ- 
inable income  payable  to  any  non-resident  alien,  such  income  with 
certain  exceptions  being  required  to  be  withheld  at  the  source, 
makes  a  return  thereof  on  or  before  March  1st  of  each  year  and 
pays  the  tax  due  thereon  on  or  before  June  ISth.®* 

Where  Filed.  A  non-resident  alien  files  his  return  in  the 
district  in  which  he  has  his  principal  place  of  business  in  this 
country,  and  if  he  has  none,  then  with  the  Collector  of  Internal 
Revenue  at  Baltimore,  Maryland.^ 

When  Filed.  The  return  of  a  non-resident  alien  should  be 
filed  on  or  before  March  15th  or  on  or  before  the  15th  day  of  the 
third  month  following  the  close  of  such  non-resident's  fiscal  year, 
accordingly  as  he  reports  for  income  tax  purposes  on  the  basis  of 
the  calendar  or  a  fiscal  year.^ 

Extension  op  Time.  Non-resident  aliens  are  allowed  a  rea- 
sonable extension  of  time  for  filing  returns  whenever  in  the  judg- 
ment of  the  Commissioner  good  cause  exists  therefor.* 

eo  Revenue  Act  of  1918,  §  223. 

61  Reg.  45,  Art.  403.    Seo  p.  56  for  a  discussion  of  this  ruling. 

62  Revenue  Act  of  1918,  §  221.    See  Chapters  40  and  5. 
68  Revenue  Act  of  1918,  §227  (b)> 

64 Revenue  Act  of  1918,  §227  (a). 

66 Revenue  Act  of  1918,  §227  (a).    See  Ch^^pter  34. 
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FaUiUbe  to  FhiE  Return.  In  general,  non-resident  aliens  are 
subject  to/the  same  penalties  for  failure  to  file  returns  as  are 
citizens  and  residents.**  In  ease  of  failure  to  file  a  return  the 
collector  will  collect  the  tax  on  the  income  of  a  non-resident  alien 
and  all  property  in  the  United  States  belonging  to  such  non-resi- 
dent alien  will  be  liable  to  distraint  for  the  tax.*'' 

Paying  the  Tax.  Except  in  so  far  as  the  income  tax  payable 
by  a -non-resident  alien  is  collected  at  the  source**  the  general 
provisions  in  regard  to  the  payment  of  income  taxes' apply  to 
non-resident  aliens  as  well  as  to  citizens  and  residents.  The  tax 
is  payable  in  four  installments,  the  first  installment  being  paid  at 
the  time  the  return  is  filed;  the  second  installment  on  the  15th 
day  of  the  third  month;  the  third  installment  on  the  15th  day 
of  the  sixth  month ;  and  the  fourth  installment  on  the  15th  day 
of  the  ninth  month,  after  filing  the  return.  This  subject  is  dis- 
cussed more  fully  in  another  chapter.** 

Abatement  and  Refund.  If  upon  the  filing  of  the  annual  re- 
turn it  appears  that  the  non-resident  alien  is  liable  for  less  tax 
than  the  amount  which  has  been  withheld  at  the  source,  the  Trea- 
sury Department  will  issue  instructioiis  to  the  withholding  agents 
(whose  names  and  addresses  should  be  given  by  the  non-resident 
alien  in  his  return)  to  release  at  once  the  proper  amounts^*  After 
the  tax  has  been  assessed  against  the  withholding  agents  by  the 
Government,  abatement  may  be  claimed,  and  after  the  tax  has 
been  paid,  refund  may  be  claimed,  in  the  manner  outlined  in  a 
later  chapter.''* 

M  See  Chapter  36. 
«7  Revenue  Act  of  1918,  §  217. 
68  See  Chapter  40. 
99  See  Chapter  35. 

70  Revenue   Act  of  1918,   §221    (d);   Rej?.   45,   Art.  369.     Telegram  from 
Treasory  Department  dated  January  25,  1917;  I.  T.  S.  1918,  f  91. 
TlSee  Chapter  37. 


CfHAPTER  5 

RESIDENT  AGENTS  FOR  NON-RESIDENT  ALIENS  AND  FOREIGN 
CORPORATIONS — ^NOMINAL   STOCKHOLDERS 

The  Revenue  Act  of  1918  expressly  proyides  for  the  collection 
of  the  tax  at  the  source  on  payment  of  certain  specified  forms  of 
Income  to  nonr-resideni  aliens  and  noft^residerU  foreign  corpora- 
tions.^ The  persons  required  to  withhold  and  account  for  the 
tax  are  designated  in  the  law  a^  withholding  agents.'  The 
Treasury  Department,  in  addition,  has  followed  under  the  present 
law  a  method  of  collecting  the  tax  on  income  liable  .to  pass  out  of 
its  jurisdiction,  which  it  evolved  under  the  1916  iaw  and  which 
consists  in  impressing  upon  residents,  under  certain  circum- 
stances, the  duty  of  filing  returns  and  paying  the  normal  tax 
and  the  surtax  on  any  and  all  income  of  non-resident  aliens  and 
non-resident  foreign  corporaiions  over  which  they  have  custody 
or  control.'  Such  persons  are  held  to  be  agents  of  the  non-resi- 
dents and  to  stand  in  the  place  6f  their  principals.*  A  withholding 
agent  may  or  may  not,  depending  on  fhe  circumstances,  be  an 
agent  within  the  meaning  of  this  chapter.' 

Lack  of  Authority  Under  Present  Law.  The  Revenue  Act  of 
1918  does  not  contain  any  provinion  expressly  making  an  agent 
liable  for  the  surtax— or  the  normal  tax  upon  income  which  is 
not  both  fixed  or  determinable  and  annual  or  periodical  imposed 
upon  his  principal  with  respect  to  income  passing  through  the 
hands  of  such  agent.'    The  Commissioner  has  nevertheless  ruled 

1  Beyenne  Aet  of  1918,  {§  221,  237.  Under  the  1916  Law  agents  for  foreign 
partnerships  were  not  required  to  make  any  returns  or  pay  any  taxes  for  the 
foreign  partnerships  unless  and  until  they  were  so*  instructed  by  the  Commis- 
sioner. (T.  D.  2401).  This  was  because  a  partnership  was  not  itself  subject  to 
tax  or  required  to  make  returns. 

SBevenue  Act  of  1918,  §  200.    See  Chapter  40. 

5  Beg.  45,  Art  404. 

4  Beg.  46,  Art.  404;  T.  D.  2135. 

(^  See  p.  67  for  a  discussion  of  this  distinction. 

6  Bevenue  Act  of  1916,  §  9  (g) .    The  Treasury  Department  evidently  based 

56 
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that  the  responsible  representatives  of  non-resident  aliens  in 
connection  with  any  sources  of  income  which  such  non-resident 
aliens  may  have  within  the  United  States^  must  make  a  return  of 
such  income,  and  must  pay  any  and  all  tax,  normal  and  additional, 
assessed  upon  the  income  received  by  them  in  behalf  of  their 
non-resident  alien  principals,  in  all 'cases  where  the  tax  on  income 
so  in  their  receipt,  custody  or  control  shall  not  have  been  with- 
held at  the  source.  The  agent  of  a  non-resident  alien  is  respon- 
sible for  a  correct  return  of  all  income  accruing  to  his  principal 
within  the  purview  of  the  agency.  The  agency  appointment 
win  determine  how  conipletely  the  agent  is  substituted  for  the 
principal  for  tax  purposes.^ 

Dtstinction  Between  Withholding  and  Bendent  Agents.  The 
distinction  between  withholding  agents  and  resident  agents  may 
be  indicated  from  two  angles:  (a)  their  respective  services  in 
securing  to  the  government  the  payment  of  the  income  tax  of 
non-resident  alien  individuals  ^and  non-resident  foreign  corpora- 
tions and  (b)  the  character  of  their « respective  relationships  to 
the  taxpayer  for  whose  tax  they  are  responsible.  As  appears 
more  fully  in  a  subsequent  chapter,  the  provisions  for  the  Collec- 
tion of  the  tax  at  the  source  apply  only  to  the  normal  tax  and 
then  only  in  the  case  of  income  which  is  both  (1)  fixed  or 
determinable  and  (2)  annual  or  periodical.*  Obviously,  a  large 
part  of  the  income  accruing  to  non-resident  aliens  and  non-resi- 
dent foreign  corporations  from  sources  within  the  United  States 
is  not  both  fixed  or  determinable  arid  annual  or  i>eriodical,  and  a 
large  part  would,  because  of  its  amount  (combined  or  not  with 
other  items  of  income  to  the  same  recipient  from  sources  within 

its  authority  to  impose  upon  resident  agents  the  duties  discussed  in  this  ehapter 
upon  this  section  of  the  1916  Law  (T.  D.  2452). 

7  It  may  be  argued  that  the  Commissioner  has  anthoritj  under  §  223  of  the 
Bevenoe  Act  of  1918  which  provides  that  "if  a  taxpayer  is  unable  to  make 
his  own  return,  the  return  shall  be  made  by  s  duly  authorised  agent  •  •  * 
or  other  person  charged  with  the  care  of  the  person  or  property  of  such  tax- 
payer" to  eompel  resident  agents  to  fie  returns  on  behalf  of  their  non-resident 
principals,  but  this  section  certainly  giyes  no  authority  for  imposing  the  duty 
to  p^  ofty  tox.  It  seems  dear  that  this  deficiency  of  authority  in  the  present 
law  flhoold  be  remedied  by  prompt  amendment,  since  otherwise  large  sums 
of  just  taxes  payable  by  non-resident  aliens  and  non-resident  foreign  corpora- 
tions may  be  lost  to  the  gOTomment. 

•  Beff.  45,  Art.  362.     Bee  Chapter  40. 
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the  United  States)  be  liable  to  the  surtax  provided  by  the  Rev- 
enue Act  of  1918.    The  ordinary  withholding  provisions  •  of  the 
present  law  therefore'  provide  insufficient  security  for  the  collec- 
tion of  the  nomial  tax  upon  the  income  of  non-resident  aliens  and 
non-resident  foreign  corporations  from  sources  within  the  United 
States  and  no  security  whatever 'for  the  collection  of  the  surtajc 
upon^  such  income.     The  placing  of  a  responsibility  upon  so- 
called  resident  agents  fills  this  deficiency.    Withholding'  agents 
insure  the  collection  of  the  normal  tax  upon  income  which  is  both 
fixed  or  determinable  and  annual  or  periodical;  resident  agents 
insure  the  collection  of  the  normal  tax  upon  income  not  falling 
within  these  rigid  classifications  and  of  the  surtax  upon  income 
without  regard  to  any  classification.     The  distinction  between 
withholding  agents  and  resident  agents  from  the  viewpoint  of 
their  respective  relationships  with  the  taxpayer  is  not  so  clear. 
A  withholding  agent  is  defined  in  the  law^®  as  **any  person  re- 
quired to  deduct  and  withhold  any  tax."     In  brief,  a  person 
is  required  to  deduct  and  withhold  the  normal  tax,  in  the  case 
of  non-resident  aliens  and  non-resident  foreign  corporations,  upon 
the  payment  of  fixed  or  determinable  and  annual  or  periodical 
income.^^    The  relationship  of  the  withholding  agent  to  the  tax- 
payer whose  tax  is  withheld  is  an  artificial  relationship  and 
arises  in  all  cases  where  the  relationship  of  debtor  and  creditor 
exists  and  the  parties  contemplate  payment  in  a  certain  manner. 
As  a  matter  of  fact,  a  withholding  agent  is  primarily  an  agent 
of  the  government,  not  the  taxpayer.     On  the  other  hand,  a 
resident  agent's  status  depends  neither  on  the  relationship  of 
debtor  and  creditor  nor  on  the  manner  of  payment  contemplated 
for  the  debt.    Thus,  a  bank  is  not  a  resident  agent  for  its  non- 
resident depositors  where  the  relationship  is  merely  that  of  bank 
and  depositor*^  (i.  e.  ordinarily  debtor  and  creditor),  but  a  bank 
adting  as  the  custodian  of  securities  on  which  it  collects  and 
disburses  interest  Would  be  a  resident  agent.*'    In  other  words, 

•  Revenue  Act  of  1918,  §§221,  237. 

10  Revenue  Act  of  1918,  §  200. 

11  Revenue  Act  of  1918,  §§  221,  237. 

WReg.  33,  Art.  67;   letter  from  Treasury  Department  dated  February  8, 
1917;  I.  T.  S.  1918,  1(106. 

18  Letter  from  Treasury  Department  dated  April  10,  1916;  I.  T.  8.  1919, 
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« 

a  resident  agent  is  at  least  to  some  degree  an  agent  of  the  tax- 
payer as  well  as  of  the  government;  and  being  an  agent  of  the 
taxpayer,  he  must  derive  his  appointment  and  authority  from 
some  act  or  conduct  of  the  principal  such  as  a  power  of  attorney, 
or  fiduciary  status  existing  between  himself  and  the  taxpayer.^* 

Definition.  In  order  to  simplify  the  discussion  in  the  following 
pages  of  this  chapter  the  term  ** non-residents''  will  be  used  to 
inelnde  non-resident  alien  individuals  and  non-resident  foreign 
corporations,  i.  e.  foreign  corporations  having  no  office  or  place 
of  business  in  this  countrv. 

Who  are  Besident  Agents.  A  resident  corporation,  partnership 
or  individual  may  be  an  agent  within  the  meaning  of  this  chapter. 
The  following  have  been  held  to  be  such  resident  agents:  (a) 
residents  acting  by  power  of  attorney  for  non-residents;  (b) 
responsible  heads  or  representatives  in  charge  of  property  owned 
or  business  carried  on  by  pon-resldents  in  this  country;^*  (c) 
resident  nominal  stockholders  holding  stock  in  their  names  for 
non-resident  actual  owners;^®  (d)  residents  having  custody  of 
securities  of  non-residents  on  which  they  collect  the  income,  both 
with  respect  to  the  income  and  with  respect  to  any  profits  made 
from  the  sale  of  the  securities;  "(e)  residents  purchasing  patent 
rights  from  non-residents  and  paying  royalty  thereon;  ^*  (f)  real- 
estate  agents  managing  buildings  owned  by  non-residents.^* 

Who  are  not  Besident  Agents.  The  following  have  been*  held 
not  to  be  resident  agents  within  the  meaning  of  this  chapter : 
(a)  Corporations  paying  interest  on  their  own  bonds  or  dividends 
on  their  own  stock  to  non-residents,  bondholders  or  stockholders, 
although  they  are  withholding  agents  for  the  purpose  of  collec- 

HThe  followiiig  language  of  Reg.  45,  Art.  404  should  be  itoted  in  this  con- 
neetion:  "The  agency  appointment  will  determine  how  completely  the  agent 
is  substituted  for  the  principal  for  tax  purposes."  (See  also  Reg.  33,  Rev., 
Art.  32.)  • 

l*Keg.  33,  Art.  8;  T.  D.  2313. 

18  See  p.  62. 

"Letter  from  Treasury  Department  dated  May  31,  1910;  I.  T.  S.  1918, 
1 105.  For  the  purpose  of  reporting  profits  made  from  the  sale  of  the  se- 
cnrities  such  agents  are  required  to  obtain  all  facts  necessary  to  ascertain  t}ie 
profit  in  any  transaction. 

WT.  D.  2137. 

W  Letter  from  Treasury  Department  dated  January  19,  1915;  I.  T.  S.  1918, 
t99. 
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tion  of  the  tax  at  the  source ;  (b)  resident  debtors,  individual  or 
partnership,  although  they  are  required  to  withhold  the  tax  at 
the  source  on  interest  paid  to  non-resident  aliens;  (c)  banks, 
where  their  relation  to  their  non-resident  depositors  is  merely 
that  of  bank  and  depositor;^  (d)  banks  receiving  interest  or 
dividends  direct  from  domestic  corporations  to  be  credited  to 
the  accounts  of  non-resident  depositors;'^  (e)  banks  holding  for 
the  account  of  foreign  banks  and  bankers  securities  on  which  they 
collect  and  disburse  interest  to  the  foreign  banks  and  bankers ;  ^ 
(f)    an  individual,  partnership,   or   corporation,   occupying^   or 
standing  in  the   ordinary  relation  of  broker  towards  a  non- 
resident as  client,  although  he  or  it  may  be  required  to  withhold 
the  tax  as  a  withholding  agent.** 

Duties  and  Liabilities  of  Besident  Agents.  The  responsible 
heads  or  representatives  of  non-resident  aliens  in  connection  with 
any  sources  of  income  which  such  non-resident  aliens  may  have 
within  the  United  States,  are  required  to  make  a  return  of  such 

■ 

income  and  to  pay  any  and  all  tax,  normal  and  additional,  assessed 
upon  the  income  received  by  them  in  behalf  of  their  non-resident 
alien  principals,  in  all  cases  where  the  income  tax  on  income  so 
in  their  receipt,  custody,  or  control  shall  not  have  been  with- 
held at  the  source.**  They  are  under  no  duty  to  inquire  into 
or  report  any  income  of  the  non-resident  principal  received  from 
other  sources  in  this  country,  but  may,  if  authorized  by  the 
non-resident  principal,  make  a  complete  return  of  all  income 
from  sources  within  this  country.    Where  the  same  non-resident 

so  Banks  are  held  not  to  be  withholding  agents  with  respect  to  interest  paid 
on  deposits.     (Beg.  33,  Art  67.) 

81  Letter  from  Treasury  Department  dated  February  8,  1917;  I.  T.  S.  1918, 
f  106. 

88  Letter  from  Treasury  Department  dated  April  10,  1916;  I.  T.  S.  1919, 
t560.  Where  the  bank  however  acts  as  custodian  of  securities  for  non-resi- 
dents other  than  banks  it  seems  that  it  is  a  resident  agent.  Bulings  however 
are  not  clear  or  consistent  on  this  point. 

83  Letter  from  Treasury  Department  dated  April  17,  1918;  I.  T.  S.  1919, 
^551.  In  the  hypothetical  case  upon  which  this  ruling  was  based  the  non- 
resident client  maintained  an  account  with  the  broker,  occasionally  buying  some 
securities  on  margin  and  selling  some  from  time  to  time,  interest  being  charged 
on  balances  due  and  dividends  as  paid  on  the  stocks  carried  and  credited  to 
the  account.    All  dealings  were  in  response  to  directions  from  the  non-resident. 

MBeg.  45,  Art.  404;  Beg.  33  Bev.,  Art.  32. 
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has  seyeral  agents,  none  of  whom  Is  authorized  to  make  a  return 
of  all  the  principal 's  income,  each  agent  reports  separately  the 
income  coming  into  his  hands,  and  the  Treasury  Department  takes 
into  eonsideration  the  aggregate  amount  of  net  income  covered 
by  all  of  the  returns,  in  assessing  the  tax,  making  a  further  assess- 
ment to  cover  any  surtax  which  may  be  due,  in  the  case  of 
individuals,  on  the  aggregate  income.^  Of  course,  if  the  non- 
resident principal  files  a  return  of  all  his  income  from  sources 
within  this  country,  the  agents  are  not  also  required  to  file 
returns.  Resident  agents,  tJieref ore,  ascertain  in  due  time  whether 
or  not  their  non-resident  principals  intend  to  report  their  in- 
come from  sources  within  the  United  States  and  to  pay  the  tax 
due  thereon,  and  govern  themselves  accordingly. 

Ptooediire  in  Collecting  Income  for  Non-Besidents.  In  collect- 
ing income  subject  to  withholding  of  the  tax  at  the  source;  the 
resident  agent  is  required  to  execute  the  ownership  certificate 
required  of  his  non-resident  principal,  signing  it  with  the  name  of 
the  principal  and  affixing  his  own  signature  as  agent.*^  In  brief, 
with  respect  to  such  income,  he  is  required  to  proceed  as  if  he 
were  the  non-resident  principal,  in  whose  place  he  stands  for 
the  purpose  of  the  income  tax.  The  fact  that  the  non-resident  has 
an  agent  here  does. not  relieve  his  income  from  withholding  at 
the  source  when  paid  to  such  agent. 

Haking  Returns  for  Non-Besident  Principal.  In  making  the 
amnial  return  for  his  non-resident  principal  a  resident  agent  is 
required  to  use  the  same  form  as  would  be  used  by  the  principal  ^ 
and  follow  the  provisions  of  the  law  and  the  regulations  relating 
to  non-resident  aliens  or  foreign  corporations,  as  the  case  may 
be,  in  claiming  deductions.  In  the  affidavit  at  the  end  of  the  in- 
dividual's form,  to  be  executed-  by  the  agent,  a  statement  is 
required  to  be  made  that  the  return  covers  only  the  income 
received  ^by  the  agent,  or  that  it  covers  all  the  income  of  the 
principal  from  sources  within  the  United  States,  as  the  case  may 
be.    The  affidavit  on  the  corporation's  form  is  prepared  for 

V  Letter  from  Treasorjr  Department  dated  March  6,  1917;  I.  T.  S.  1918, 
%  114. 

^8ee  Chapter  40. 

*7Fonn  No.  1040O,  in  the  case  of  individuals;  Form  1120  in  the  case  of 
corporations. 
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execution  by  two  officers  of  the  corporation,  when  the  return 
is  signed  by  an  agent  for  a  foreign  corporation,  an  affidavit  that 
he  is  the  properly  authorized  agent,  and  that  the  report  coveirs 
income  from  all  sources  within  the  United  States,  or  income 
passing  through  his  hands,  as  the  case  may  be,  is  required  to 
be  attached  to  the  return  and  duly  executed.    The  return  may  be 
filed  in  the  district  in  which  the  agent  resides  or  has  his  principal 
.  place  of  business. 

Paying  the  Tax  for  Non-Besident  Principal.  The  tax  of  a 
non-resident  becomes  due  and  payable  at  the  same  time  and  in 
the  same  manner  as  the  tax  of  a  resident,  and  may  be  paid  in  the 
same  way.**  Upon  paying  the  tax,  the  agent  may  demand  a 
separate  receipt  for  the  amount  paid  on  behalf  of  his  non-resident 
principal,  and  such  receipt  is  sufficient  evidence  to  justify  the 
agent  in  withholding  the  amount  therein  stated  from  his  next 
payment  to  the  principal,  if  he  has  not  already  withheld  an 
amount  sufficient  to  satisfy  the  tax.  The  principal  may  demand 
this  receipt  from  the  agent  upon  giving  him  a  full  writlfen  receipt 
acknowledging  the  payment  of  the  tax  as  a  satisfaction  of  the 
agent's  debt  to  that  extent.*^ 

Nominal  Stockholders.  For  convenience  in  handling  financial 
transactions,  stock  certificates  are  sometimes  issued  in  the  names 
of  others  than  the  actual  owners  of  the  stock.  The  individuals, 
partnerships  or  corporations  so  holding  the  nominal  title  to  the 

MA  special  ruling  was  made  to  cover  cases  in  1916,  where  the  agent  for 
a  non-resident  alien  had  received  income  from  corporate  interest  or  dividends 
and  paid  the  same  over  to  his  principal  prior  to  September  8th.  In  such  cases, 
if  the  agent  did  not  have,  between  September  8th  and  the  end  of  the  year, 
any  income  of  the  non-resident  alien  from,  which  to  pay  the  tas  he  was  relieved 
from  liability,  leaving  the  tax  a  charge  against,  the  non-resident  alien  to  be 
collected  direct  from  him  by  the  Treasury  Department.  (T.  D.  2402.)  A  like 
special  ruling  was  made  to  cover  cases  in  1917  where  the  agent  for  a  non- 
resident alien  had  received  income  and  paid  the  same  over  to  his  principal 
prior  to  October  3,  but  where  the  agent  received  the  income  of  his  principal 
subsequent  to  October  3  he  was  obliged  to  pay  the  total  tax  due  for  the  entire 
year  1917  and  subsequent  years.  (Reg.  33  Hev.,  Art.  32.)  As  the  present  law 
did  not  go  into  effect  until  February  25,  1919,  the  agent  will  undoubtedly 
only  be  held  for  tax  on  income  passing  throitgh  his  hands  up  to  that  date, 
at  the  rates  prescribed  by  the  Revenue  Act  of  1916.  (See  Reg.  45,  Art.  361, 
where  this  situation  is  treated  in  connection  with  the  collection  of  the  tax  at  the 
source.) 

M  Revenue  Act  of  1918,  §  251. 
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stock   are   known  as  nominal  stockholders  or  stockholders  of 
record.*®     A  nominal  stockholder  is  not  a  withholding  agent, 
although  under  the  1916  Law  he  might  have  been  one  if  the 
actual  owner  was  a  non-resident  foreign  corporation.    The  dis- 
tinction between  a  nominal  stockholder  and  a  fiduciary  lies*  in  the 
fact  that  the  latter  holds  legal  title  to  stock  (if  that  is  the  subject 
of   the  trust),  while  a  nominal  stockholder  may  hold  no  title 
at  all,  the  stock  merely  standing  in  his  name  on  the  books  of  the 
corporation.     Npminal   stockholders  may   acquire   their   status 
by  arrangement  with  the  actual  owners,  as  where  a  broker  carries 
In  his 'name  the  stock  of  a  customer,  in  which  event  the  name 
and  status  of  the  actual  owner  is  known ;  but  in  some  cases*  the 
names  of  the  actual  owners  may  not  be  known  to  the  nominal 
stockholder  as,  for  instance,  where  the  actual  ownership  is  evi- 
denced by  bearer  certificates.'^     In  other  cases,  notably  when 
large  amounts  of  stock  are  left  in  the  names  of  stock  exchange 
houses,  one  may  become  a  nominal  stockholder  without  knowing 
the  identity  of  the  actual  owner.    Thus,  stock  certificates  endorsed 
in  blank  by  an  actual  owner,  and  sold  on  the  market,  may  pass  by 
delivery  to  several  consecutive  purchasers  before  the  stock  is 
transferred  on  the  books  of  the  corporation.    In  such  cases,  the 
original  transferor  remains  the  record  owner  until  the  transfer 
is  made  on  the  corporate  books,  and,  as  such,  he  is  presumed 
to  be  the  real  owner  of  dividends  declared  on  the  stock,  unless 
he  proves  that  actual  ownership  of  the  stock  does  not  rest  in 
him.^    If,  however,  a  nominal  stockholder  not  only  parts  with  the 
certificate  of  stock,  endorsed  in  blank,  but  also  gives  the  corpora- 
tion a  ''dividend  order"  to  pay  dividends  to  another,  his  respon- 
sibility for  tax  on  such  dividends  ceases,  and  the  one  to  whom 
the  corporation  pays  the  dividend  becomes  liable  for  any  tax 
thereon,  unless  he  in  turn  shows  that  actual  ownership  does  not 
rest  in  him.     A  nominal  stockholder  receiving  dividends  and 
paying  them  over  to  one  claiming  to  be  the  actual  owner  is  re- 

/ 

30 They  are  generally  ealled  "record  owner"  in  the  regulations.  See  Reg. 
45,  Art  405. 

«Th€  procedure  under  the  1916  Law  applicable  to  such  situations  is  in- 
dicated at  the  end  of  this  chapter. 

» Letter  from  Treasury  Department  dated  Deember  28,  1916;  I.  T.  S.  1918, 
^274- 
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quired  to  ascertain  the  name  and  address  of  such  claimant  and 
proceed  as  indicated  below.** 

Application  of  1918  Law  to  Nominal  Stockholdebs.  The 
Treasury  Department  based  its  authority  for  the  rules  and  regula- 
tions issued  under  the  1916  Law  in  regard  to  withholding  on 
dividenc^  income  against  non-resident  foreign  corporations  on  the 
basis  of  apparent  ownership,  upon  tl^e  provision  ^  of  the  1916  Law 
that  ''all  the  provisions  of  this  title  relating  to  the  tax  authorized 
and  required  to  be  deducted  and  withheld  and  paid  to  the  ofiScer 
of  the  United  States  Government  authorized  to  receive  the  same 
from  the  income  of  non-resident  alien  individuals  from  sources 
within  the  United  States  shall  be  made  applicable  to  income 
derived  from  dividends  upon  the  capital  stock  or  from  the  net 
earnings  of  domestic  or  other  resident  corporations,  joint-stock 
companies  or  associations,  and  insurance  companies  by  non-resi- 
dent alien  companies,  corporations,  joint-stock  companies,  or 
association^,  and  insurance  companies  not  engaged  in  business  or 
trade  within  the  United  States  and  not  having  any  office  or 
place  of  business  therein."  This  provision  was  separate  from 
and  additional  to  the  general  withholding  provision'^  of  the 
1916  Law  which  expressly  excepted  from  its  scope  ''income  de- 
rived from  dividends  on  capital  stock,  or  from  the  net  earnings 
of  a  corporation,  joint-stock  company  or  association,  or  insurance 
company,  which  is  taxable  upon  its  net  income  as  provided  in 
this  title."  The  Treasury  Department  based  its  authority  for 
requiring  the  tax  to  be  paid  on  dividend  income  of  non-resident 
alien  individuals  by  nominal  stockholders  or  record  owners  upon 
the  provision*'  of  the  1916  Law  that  "the  intent  and  purpose 
of  this  title  is  that  all  gains,  profits,  and  income  of  a  taxable 
class,  as  defined  by  this  title,  shall  be  charged  and  assessed  with 
the  corresponding  tax,  normal  and  additional,  prescribed  by  this 
title,  and  said  tax  shall  be  paid  by  the  owner  of  such  income, 
or  the  proper  representative  having  the  receipt,  custody,  control, 
or  disposal  of  the  same."    The  general  withholding  provision  '^  of 

38  The  regulations  on  this  subject  refer  only  to  dividends  of  domestic  eor^ 
porations  and  resident  foreign  corporations.    Beg.  46,  Art.  404. 
«4  Revenue  Act  of  1916,  §13  (f). 
M  Revenue  Act  of  1916,  §9  (b). 
36  Revenue  Act  of  1916,  §9  (g). 
3V  Revenue  Act  of  1918,  §§221  and  2S7. 
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the  ReYenne  Act  of  1918  expressly  excepts  from  its  scope  '4ncome 
received  as  dividends  from  a  corporation  which  is  taxable  under 
this  title  on  its  net  income/ '  and  contains  no  provision  correspond- 
ing to  the  provision  of  the  1916  Law  c(uoted  above  applying  its 
^neral  withholding  requirements  to  income  derived  from  divi- 
dends received  hy  non-resident  foreign  corporations  or  making 
an  agent  liable  for  the  surtax  imposed  upon  his  princ\pal  with 
respect  to  income  passing  through  the  hands  of  smh  agent.  The 
reason  for  the  failure  of  the  present  law  to  provide  for  withhold- 
ing against  non-resident  foreign  corporations  as  to  income  derived 
from  dividends  is  that  foreign  corporations,  as  well  as  domestic 
corporations,  are  now  entitled  to  deduct  from  gross  income,  in 
computing  net  income,  '^  amounts  received  as  dividends  from  a 
corporation  which  is  taxable  upon  its  net  income,  and  amounts 
received  as  dividends  from  a  personal  service  corporation  out  of 
earnings  or  profits  upon  which  income  tax  has  been  imposed 
by  act  of  Congress."  '•  Under  the  present  law  no  withholding 
from  corporate  dividends  is  required  in  any  case,'*  and  the 
responsibility  of  a  nominal  stockholder  pertains  only  to  the  surtax 
for  which  a  non-resident  individual  actual  owner  may  be  liable. 
He  is  a  resident  agent  within  the  meaning  of  this  chapter  as  to 
dividend  income,  but  since  the  dividends  of  domestic  or  resident 
corporations  are  in  no  case  subject  to  the  normal  tax,  his  liability 
is  somewhat  narrower  than  the  liability  of  other  resident  agents.** 
Procedure  When  Nominal  Stockholder  is  a  Resident  and 
Actual  O^^^tner  is  a  Resident.  In  cases  where  both  the  nominal 
stockholder  and  the  actual  owner  are  residents  of  the  United 
States,  the  nominal  stockholder  is  not  required  to  obtain  any 
certificate  disclosing  the  name  of  the  actual  owner.  The  primary 
purpose  of  requiring  disclosure  of  the  actual  owner  is  to  assist 
in  administering  that  provision  of  the  law  whichr  makes  dividends 
on  the  stock  of  domestic  or  resident  foreign  corporations  liable 
to  surtax  when  paid  to  non-resident  alien  individuals.^     The 

SSBeranue  Act  of  1918,  §  234  (a)  6  and  (b).    Beg.  45,  Art.  363. 

S98ee  p.  56  in  regard  to  the  deficiency  of  authority  in  the  Ck)mmi88ioner 
under  the  present  law  in  this  connection. 

iOSee  letter  from  Treasury  Department  dated  November  21,  1916;  I.  T.  8. 
1918,  Y  272,  deaUng  with  the  1916  law. 

41  Letter  from  Treaanry  Department  dated  NoTember  21,  1916;  I.  T.  S. 
1918,  1 272. 

F.T.- 
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actaal  owner  is,  of  course,  in  all  cases  obligated  to  report  the 
\  dividends  and  pay  the  surtax  thereon,  if  he  is  liable ;  the  nominal 
stockholder  is  under  no  duty  to  report  the  dividends  as  his  income 
but  should  be  prepared  to  show  conclusively,  if  question  arises, 
thsit  actual  ownership  does  not  rest  in  him.^  If  a  nominal  stock- 
holder pays  over  the  dividends  to  a  resident  whom  he  knows  to 
be  the  agent  of  a  non-resident  alien,  he  is  under  no  duty  as  agent, 
since  it  is  the  one  who  collects  the  dividend  for  a  non-resident,  or 
who  finally  pays  it  over  to  a  non-resident,  who  has  impressed 
upon  him  the  duty  of  a  resident  agent. 

Procedurb  Where  Nominal  Stockholder  is  Besident  and 
Actual  Owner  is  Non-Resident.**  In  this  case  it  is  immaterial 
whether  the  nominal  stockholder  is  an  individual,  partnership,  or 
corporation,  since  irrespective  of  his  or  its  individual  or  corporate 
status,  the  nominal  stockholder  may  be  held  responsible  as 
resident  agent  for  the  surtax  payable  by  the  actual  owner  upon 
dividends.  It  is  ruled  under  the  1918  Law  that  in  all  cases  where 
the  actual  owner  is  a  non-resident  alien  individual  and  the  record 
owner  is  a  person  in  the  United  States,  the  record  owner  will  be 
considered  for  tax  purposes  to  have  the  receipt,  custody,  control 
and  disposal  of  the  dividend  income  and  will  be  required  to  make 
return  for  the  actual  owner,  regardless  of  the  amount  of  the 
income,  and  to  pay  any  surtcuc  found,  by  such  return  to  be  due.** 
If  the  actual  oWner  is  an  individual,  the  return  made  by  the 
nominal  stockholder  on  his  behalf  may  show  that  a  surtax  is 
due,  since  individuals  are  liable  to  the  surtax.  If,  however,  the 
actual  owner  is  a  partnership  or  corporation,  the  return  made  by 
the  nominal  stockholder  on  its  behalf  will  not  show  any  surtax 
to  be  due,  since  partnerships  are  not  subject  to  any  income  tax 
as  such,**  and  corporations  are  not  liable  to  the  surtax.** 

*B  Letter  from  Treasury  Department  dated  November  21,  1916;  I.  T.  8. 
1918,  H  272. 

48  For  the  procedure  under  the  1916  Law  see  Reg.  33  Rev.,  Arts.  32  and  201 ; 
T.  D.  2301;  letter  from  Treasury  Department  dated  June  6,  1918,  I.  T.  8. 
1918,  If  3528. 

44  Reg.  45,  Art.  405. 

4B  Revenue  Act  of  1918,  §  218. 

46  Reg.  33,  Art.  185. 
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Procedure  Where  Nominal  Stockholder  is  Non-Besident 
AND  Actual  Owner  is  Resident.*''  In  this  case, ,  whether  the 
actual  owner  is  an  individual,  partnership,  or  corporation  is 
immaterial,  since  the  residence  of  the  actual  owner  within  the 
United  States  dispenses  with  the  necessity  of  impressing  the  duty 
of  the  resident  agent  on  the  nominal  stockholder.  It  is  ruled 
under  the  1918  Law  that  dividends  on  the  stock  of  domestic 
or  resident  foreign  corporations  are  prima  fade  income  of  the 
record  owner  of  the  stock,  and  such  record  owner  will  be  liable 
for  any  additional  tax  based  thereon,  unless  a  disclosure  ^  of  the 
actual  ownership  is  made  to  the  v  Commissi  oner  which  shall  show 
that  the  record  owner  is  not  the  actual  owner  and  who  the  owner 
is  and  his  address.*^  If  the  nominal  stockholder  is  an  individual 
and  fails  to  make  this  disclosure,  the  dividends  will,  therefore, 
be  subject  to  surtax  as  if  they  belonged  to  the  individual  nominal 
stockholder.  If  the  nominal  stockholder  is  a  partnership,  and 
fails  to  make  such  disclosure,  the  dividends  will  be  regarded 
as  income  ^  of  the  partnership,  to  be  reported  in  the  information 
return  of  the  partnership,  and  such  dividends  will  ultimately 
be  subject  to  surtax  in  the  hands  of  the  individual  partners.  If 
the  nominal  stockholder  is  a  corporation  and  fails  to  make  such 
disclosure,  the  dividends  will  be  regarded  as  income  of  the 
corporation.  But  since  dividends  paid  by  domestic  pr  resident 
foreign  corporations  are  deductible  from  gross  income  when 
received  by  corporations,  domestic  or  foreign,*^  they  will  not  be 
taxable  income  in  this  event  and  it  follows  that  a  corporation 
need  not  make  such  disclosure. 

Procedure  in  Case  of  Dutch  Administration  Offices.  Under 
the  1916  Law  a  special  ruling  having  application  to  many 
similar  8itua,tions  in  foreign  countries  was  made  with  respect 
to  the  so-called  ''Administration  Offices"  in  Holland.  It  appears 
that  the  Dutch  Administration  Offices  are  the  registered  owners 
of  large  blocks  of  American  stocks,  against  which  they  have 
issued  bearer  certificates,  with  coupons  attached.  These  coupons, 
upon  presentation  and  surrender,  entitle  the  bearer  to  dividends 

47  See  NQte  43. 

ttThls  disclosure  is  made  on  Form  No.  1087  (revised). 

tt  Beg.  45,  Art.  405. 

M  See  Revenue  Act  of  1918,  S  224. 

U  Revenue  Aet  of  1918,  11234(a)  6,  (b). 
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declared  on  the  stocks.  The  Administration  OiDSces  were'  held 
to  be  prima  faeie  liable  for  the  tax  on  dividends  paid  on  the  stock 
standing  in  their  names,  unless  they  disclosed  the  names  of  the 
actual  owners  by  use  of  the  proper  certificates.*'  By  appointing* 
an  agent  in  the  United  States  they  could  avoid  having  the  ta^ 
withheld  at  the  source.  Such  agent  was  required  to  make  returns 
of  income  for  the  Dutch  Administration  Office  represented  by  him 
and  pay  the  corporation  tax  of  2%  on  all  dividends  received  by 
it,  except  such  amounts  as  were  shown  by  certificates  disclosing 
actual  ownership  to  have  been  received  for  the  account  of  non- 
resident alien  individuals  or  partnerships.  Such  certificates  were 
attached  to  and  made  the  basis  of  the  return  when  filed.^ 

Cbbtificates  l8susa>  to  Beaker.  ^  When  stock  of  an  American 
corporation  is  floated  in  some  European  countries/  where  in- 
vestors are  accustomed  to  bearer  stock  certificates,  a  block  of 
the  stock  is  sometimes  issued  to  k  trust  company  in  this  country 
which  in  turn  issues  bearer  certificates  entitling  the  holder  to 
certificates  of  stock  for  the  number  of  shares  designated,  upon 
the  surrender  of  the  bearer  certificates,  and  to  any  dividends 
which  may  be  declared  on  such  shares  while  the  bearer  certificate 
is  outstanding.  The  bearer  certificates  pass  by  delivery,  the  divi- 
dends being  claimed  through  foreign  banks  by  presentation  and 
surrender  of  numbered  coupons,  attached  thereto.  In  such  cases 
the  trust  company  was,  under  the  1916  Law,  in  the  position  of  a 
resident  nominal  stockholder.  Under  the  1918  Law  the  rule 
would  still  seem  to  apply,  and  where  the  actual  owner  is  ft  non- 
resident alien  individual  the  trust  company  will  be  required  to 
make  return  for  such  actual  owner  and  pay  the  surtax  found 
to  be  due.** 

5S  Disclosure  was  made  on  Form  No.  1087. 

SST.  D.  2386;  T.  D.  2669.  This  ruling  was  based  on  the  theorj  that  the 
Dut<th  Administration  offices  were  "non-resident  alien  corporations,"  subject 
to  tax  on  dividends  and  to  having  the  tax  withheld  at  the  source.  Since  the 
Revenue  Act  of  1918  does  not  tax  corporations  on  dividends  received  hy  them, 
it  seems  that  only  on  some  other  theory  can  they  be  required  to  ascertain  and 
disclose  the  names  of  the  owners  of  their  bearer  certiBcates,  under  the  present 
law.  Neither  the  law  nor  the  latest  regulations  have  provided  for  the  case 
of  a  foreign  corporation  nominal  stockholder  and  a  non-resident  alien  actual 
owner. 

M  See  Beg.  45,  Art.  405.  Form  1087  should  be  used  to  disclose  actual  own«r- 
sbip  when  the  owner  is  a  non-resident  alien. 


CHAPTER  6 

FIDUCIARIES 

The  Bevenue  Act  of  1918  has  in  general  clarified  rather  than 
changed  the  provisions  of  the  1916  Law  fixing  the  special  duties 
and  responsibilities  of  fiduciaries.  Fiduciaries  are  classed  as 
individuals  under  the  law,  irrespective  of  their  status,  individual 
or  corporate,  and  may  be  required  to  make  returns  of  income 
or  returns  of  information,  according  to  the  character  of  their 
relationship  with  their  beneficiaries  or  the  nature  of  the  income 
constituting  the  subject  of  the  trust.  In  certain  cases  trust 
estates  are  taxed  as  entities  in  which  cases  the  fiduciary  is  re- 
quired to  pay  the  tax  for  the  estate ;  in  other  cases  the  law,  ignor- 
ing the  entity  of  the  trust  estate,  taxes  the  income  in  the  hands 
of  the  beneficiary,  in  which  event  the  fiduciary  is  not  required 
to  pay  any  tax  upon  the  estate.  The  provisions  of  law  and 
regulations  pertaining  particularly  to  fiduciaries  and  trust  estates 
are  indicated  below. 

Who  Are  Fiduciaries.  The  Bevenue  Act  of  1918  defines  the 
term  "fiduciary''  to  mean  a  '^guardian,  trustee,  executor,  admini- 
strator,  receiver,  conservator,  or  any  person  acting  in  any 
fiduciary  capacity  for  any  person,  trust  or  estate/'  ^  In  view  of 
the  definition  of  the  word  "person"  used  in  this  definition,*  a 
corporation,  partnership,  joint-stock  company  or  insurance  com- 
pany may  be  a  fiduciary  under  the  law.  It  has  been  held  that 
a  fiduciary  for  income  tax  purposes  is  one  who  holds  in  trust  an 
estate  to  which  another  has  the  beneficial  title  or  in  which  another 
has  a  beneficial  interest,'  or  recieives  and  controls  the  income 
of  another,  as  in  the. case  of  receivers  or  minors.  It  has  also 
been  ruled  that  the  term  "fiduciary"  applies  to  all  persons  or 

1  Bevenue  Aet  of  1918,  §  200. 

S  In  Revenue  Aet  of  1918,  §  1,  the  term  ' '  person ' '  is  defined  to  include 
''partnerships  and  corporationB,  as  well  as  individuals."  The  term  "eorpora- 
tion"  inelndea  asaoeiations,  joint-stock  companies,  and  insurance  companies. 

» Beg.  45,  Art.  1521 ;  T.  D.  2090. 
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corporations  who  occupy  positions  of  peculiar  confidence  towards 
others,  such  as  trustees,  executors,  or  administrators.*  Some 
rulings  and  regulations  issued  in  explanation  of  the  term  *' fidu- 
ciary'' are  given  below  as  indicative  of  the  Treasury  Depart- 
ment's attitude  in  interpretation  of  the  broad  term  **any  person 
acting  in  any  fiduciary  capacity  for  any  person,  trust  or  estate, ' ' 

Agents.  An  agent,  as  such,  is  not  a  fiduciary  for  his  principal 
even  though  he  may  have  complete  charge  of  the  property  of 
his  principal.*  There  may  be  a  fiduciary  relationship  between  an 
agent  and  a  principal,  but  the  word  *' agent"  standing  alone 
does  not  denote  a  fiduciary  within  the  meaning  of  the  law.* 

Power  of  Attorney.  A  person  cannot,  by  power  of  attorney, 
-appoint  another  to  act  as  a  fiduciary.  A  power  of  attorney  can- 
not create  a  fiduciary  relationship.  An  agent  having  entire 
charge  of  property  with  authority  conferred  upon  him  by  a 
power  of  attorney  to  effect  and  execute  leases  with  tenants 
entirely  on  his  own  responsibility  and  without  consulting  his 
principal,  paying  taxes  and  expenses  and  all  other  charges  in 
connection  with  the  property  out  of  funds  in  his  hands  from, 
the  rents  collected,  merely  turning  over  the  net  profits  from  the 
property  periodically  to  his  principal  is  not  a  fiduciary.  In 
cases  where  no  legal  trust  has  been  created  in  the  estate  con- 
trolled by  the  agent  and  attorney,  the  liability  under  the  law 
to  make  returns  and  pay  the  taxes  rests  with  the  principal.'' 

Guardians.  A  legal  guardian  is  a  fiduciary,  but  it  does  not 
seem  that  a  natural  guardian  comes  within  the  definitioUi  Under 
the  Ravenue  Aot  of  1918  minors  are  required  to  file  returns,  but 
if  a  minor  is  dependent  upon  his  parent,  who  appropriates  or 
may  appropriate  his  earnings,  such  earnings  are  income  of  the 
parent  and  not  of  the  minor  for  the  purpose  of  the  normal  tax 
and  surtax.  In  the  absence  of  proof  to  the  contrary  a  parent 
will  be  assumed  not  to  have  emancipated  his  minor  child  and 
must  include  in  his  return  any  earnings  of  the  minor .•  It  seems, 
therefore,  that  if  a  minor  exercises  independent  control  of  any 
of  his  own  income,  the  guardian  should  not  make  a  separate 

4  Reg.  45,  Art.  1521;  Reg.  33  Rev.,  Art.  29. 

5  Reg.  45,  Art.  1522 ;  T.  D.  2135. 

6  Reg.  45,  Art.  1522;  Reg.  33  Rev.,  Art;  29;  T.  D.  2090. 

7  Reg.  45,  Art.  1522;  Reg.  33  Rev.,  Art.  29;  T.  D.  2137. 

8  Reg.  45,  Art.  403. 
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return  for  the  minor  of  income  from  a  separate  estate  nor  should 
the  parent  include  the  minor's  income  in  his  own  return. 

ANcn^iABY  Administbator.  An  ancillary  administrator  is 
merely  an  agent  of  the  domiciliary  administrator  and  should 
transmit  to  him  all  information  as  to  income  of  the  estate  re- 
ceived by  the  ancillary  administrator,  to  the  end  that  the  original 
administrator  may  make  a  return  covering  the  entire  income 
of  the  estate.® 

Receivers.  A  receiver  for  an  individual  is  a  fiduciary,  but 
it  seems  that  a  receiver  for  a  corporation  is  not,^**  notwithstand- 
ing' the  broad  definition  ^*  of  the  words  ''fiduciary"  and  **  person" 
and  the  general  provisions  of  the  law  *^  governing  fiduciaries.*^ 
Receivers  appointed  by  authority  of  law,  in  possession  of  part 
only  of  the  property  of  an  individual,  are  expressly  excepted. 
from  the  requirements  that  fiduciaries  make  returns.** 

Temporary  Receiver  Held  to  Be  Fiduciary.  Under  the 
1916  Law  it  was  held  that  one  appointed  under  interlocutory 
orders  of  the  United  States  District  Court  to  act  as  receiver  of 
an  individual  in  a  proceeding  wherein  certain  persons  complain- 
ing as  creditors  were  seeking  to  have  the  property  of  the  indi- 
vidual distributed  among  tnem,  was  a  fiduciary,  notwithstanding 
that  title  to  the  property  in  question  (cash  and  Securities)  re- 
mained in  the  individual  sued  and  that  his  possession  and  right 
to  deal  with  the  same  were  only  suspended.  The  receiver,  having 
received  income  from  the  property  in  his  possession,  was  required 
to  file  a  return  as  a  fiduciary.^* 

9  Reg.  33  Rev.,  Art.  180. 

10  Reg.  45,  Art.  424.  See  letter  from  Treasury  Department  dated  February 
27,  1915;  I.  T.  8.  1917,  H  597,  and  letter  from  Treasury  Department  dated 
Juno  22,  1916;  I.  T.  8.  1918,  1 1097. 

11  Bevenue  Act  of  1918,  §  1,200. 

12  Revenue  Act  of  1918,  §  225. 

IS  This  is  true  because  it  is  specifically  provided  elsewhere  that  receivers, 
trustees  in  bankruptcy,  or  assignees  operating  the  property  or  business  of 
corporations  shall  make  returns  for  such  corporations  in  the  same  manner 
and  form  gs  corporations  are  required  to  make  returns  and  that  any  tax  due  on 
the  basis  of  such  returns  will  be  collected  in  the  same  manner  as  if  collected 
from  the  corporations  of  whose  businef  or  property  they  have  custody  and 
control.    (Revenue  Act  of  1918,  §  239.) 

14  Revenue  Act  of  1918,  S  225. 

1ft  Letter  from  Treasury  Department  dated  January  22,  1917. 
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Mortgage  Fobbglosube  Beceivebs.  A  receiver,  appointed 
in  a  mortgage  foreclosure  action  in  the  State  of  New  York  by 
a  court  of  equity  in  aid  of  its  jurisdiction,  who  is  not  a  receiver 
of  all  the  property  of  the  mortgagor  corporation,  but  is  a  common 
law  receiver  in  charge  of  only  a  part  of  the  mortgaged  property 
of  the  corporation  and  a  receiver  merely  of  the  rents  a.nd  profits 
of  such  mortgaged  property,  need  not  file  a  return  of  income  but 
he  is  required  to  file  a  return  of  information  at  the  source.^^ 

GoMMrrTEE  FOB  AN  Inoompetent.  The  committee  for  the 
property  of  an  incompetent  person  is  regarded  as  a  fiduciary.^'' 

Deeds  of  Trust.  A  deed  of  trust  must  be  absolute  so  far 
as  the  conveyance  of  title  is  concerned  and  irrevocable  by  the 
donor,  otherwise  the  income  from  the  property  in  question  will 
accrue  to  the  donor  and  must  be  accounted  for  by  him.^^ 

Who  Are  Beneficiaries.  A  beneficiary  within  the  meaning 
of  the  law  and  regulations  and  in  the  sense  used  in  this  book 
is  the  ward,  cestui  que  trust,  legatee,  distributee,  creditor,  or 
other  person  entitled  to  any  part  of  the  net  income  of  a  trust 
or  estate  in  the  charge  of  a  fiduciary.  The  trust  estate  itself  is 
the  beneficiary  with  respect  to  (1)  income  received  by  estates 
of  deceased  persons  during  the  period  of  administration  or 
settlement  of  the  estate  and  not  properly  credited  to  any  legatee, 
heir,  or  other  beneficiary;  (2)  income  accumulated  in  trust 
for  the  benefit  of  unborn  or  unascertained  persons,  or  persons 
with  contingent  interests;  (3)  income  held  for  future  distribution 
under  the  terms  of  the  will  or  trust.^' 

16  Beg.  45,  Art.  424;  Letter  from  Treasury  Department  dated  May  1,  1<)18; 
I.  T.  8.  1919,  K  1433.  This  letter  stated  that  the  same  ruling  extended  to  re- 
ceivers of  partnerships  under  the  excess  profits  tax.  It  was  first  held  by  the 
Treasury  Department  under  the  1916  Law  that  a  receiver  in  foreclosure  pro- 
ceedings of  the  rents,  issues  and  profits  of  mortgaged  premises,  even  though 
for  only  a  part  of  the  property  of  the  mortgagor,  was  required  to  file  a  return 
of  income  reporting  the  entire  operations  transacted  by  the  receiver  during 
the  year  1917.  Upon  further  consideration  the  Treasury  Department  changed 
this  ruling  to  that  stated  in  the  text  above.  (Letter  from  Treasury  Depart- 
ment dated  March  28,  1918;  L  T.  8.  1918,  1(3293.) 

17  Beg.  45,  Art.  1521 ;  Beg.  33  Bev.,  Art.  29.  Letter  from  Treasury  Depart- 
ment-dated February  21,  1916;  L  T.  8.  1918,  If  128;  letter  from  Treasury 
Department  dated  May  1,  1918;  I.  T.  S.  1919,  H 1433. 

IS  Beg.  45,  Art.  341;  Beg.  33  Bev.,  Art  29. 
19  See  Bevenue  Act  of  1918,  8  219. 
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DutieB  of  Fiduciaries  OmieraUj.  Every  fiduciary  is  required 
by  the  law  to  make  imder  oath  a  return  for  the  individual,  estate 
or  trust  for  which  he  acts.*^  This  return  may  be  of  two  kinds : 
(a)  a  return  of  income,  or  (b)  a  return  of  information,  according 
to  the  nature  of  the  income  constituting  the  subject  of  the  trust. 
If  the  income  is  (1)  received  by  estates  of  deceased  persons  dur- 
ing the  period  of  administration  or  settlements'^  and  not  properly 
paid  or  credited  to  any  legatee,  heir,  or  other  beneficiary  during 
that  period,  (2)  accumulated  in  trust  for  the  benefit  of  unborn 
or  unascertained  persons,  or  persons  with  contingent  interests,  or 
(3)  held  for  future  distribution  under  the  terms  of  the  will  or 
trust,  the  return  is  one  of  income.  If  the  income  (4)  is  to  be 
distributed  to  the  beneficiaries  periodically,  whether  or  not  at 
regular  intervals,  (5)  is  collected  by  the  guardian  of  an  infant  to 
be  held  or  distributed  as  the  court  may  direct,  or  (6)  is  properly 
paid  or  credited  to  any  legjatee,  heir,  or  other  beneficiary  during 
the  period  of  administration  or  settlement  of  an  estate,  the 
fiduciary's  return  is  merely  an  information  return.  It  is  the 
duty  of  every  fiduciary  who  is  required  to  make  a  return  of 
income  to  pay  the  tax  computed  in  the  return  to  be  due.  Cases 
in  which  the  fiduciary  is  required  to  pay  the  tax  are  divided 
into  two  classes:  (1)  cases  in  which,  by  reason  of  the  nature  of 
the  income  constituting  the  subject  of  the  trust,  the  tax  is  imposed 
upon  the  trust  estate  as  an  entity  and  the  fiduciary's  return  is 
one  of  income,  and  (2)  cases  in  which  the  fiduciary's  return  is 
merely  one  of  information  but,  by  reason  of  the  status  of  the 
beneficiary,  the  tax,  although  laid  upon  the  beneficiary,  must  be 
paid  by  the  fiduciary  on  his  behalf. 

Duties  of  Rbceivebs.  Receivers  who,  as  officers  of  a  court, 
stand  in  the  stead  of  some  principal,  are  required  to  account  for 
income  tax  as  the  principal  would  be  required  to  account.** 

MBeTenue  Aet  of  1918,  (225. 

tlThe  "period  of  administration  or  settlement  of  the  estate"  is  the  period 
required  by  the  executor  or  administrator  to  perform  the  ordinary  duties  per- 
taining to  administration,  in  particular  the  collection  of  assets  and  the  payment 
of  debts  and  legacies.  It  is  the  time  actually  required  for  this  purpose, 
whether  longer  or  shorter  than  the  period  specified  in  the  local  statute  for  the 
settlement  of  estates.     (Beg.  45,  Art.  343.) 

»Reg.  45,  Art.  424;  Beg.  33  Bev.,  Art.  26.  Form  No.  1040  (revised)  or 
1040 A  (revised)  is  used  by  a  receiver  for  an  individual.    The  1916  Law  eon- 
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Where  a  receiver  for  an  individual,  acting  under  interlocutory 
orders  of  the  court,  receives  income  during  any  year  or  funds 
which  he  holds  in  trust  as  such  receiver,  such  income  must  be 
accounted  for  and  the  tax  paid  thereon  for  that  year.  Having 
,been  thus  freed  from  tax  liability,  the  income  assumes  the  status 
of  capital  and  may  thereafter  be  distributed  by  the  receiver  in 
the  same  manner  as  other  capital.  The  fact  that  ail  or  any  part 
of  the  income  received  by  a  receiver  may  be  used  to  pay  creditors 
does  not  relieve  the  receiver  from  first  paying  the  tax  on  all 
income  received  by  him,  since  the  Government  has  a  prior  lien 
for  the  amount  of  the  tax  and  only  what  remains  after  the  tax 
is  paid  may  be  distributed  to  creditors  or  others.*' 

Duties  op  Executors  and  Administrators.  In  addition  to 
the  duties  of  fiduciaries  generally,  executors  and  administrators 
are  charged  with  the  duty  of  making  returns  of  income  of  the 
decedent  for  the  period  during  which  he  lived  and  made  no 
return  prior  to  his  death.** 

Ilicome  of  Estate  and  Trusts.  The  income  of  estates  and 
trusts  received  during  any  taxable  year  is  subject  to  tax  either 
(a)  in  the  hands  of  the  beneficiaries  on  their  respective  shares 
paid  or  credited  to  them  by  the  fiduciary  during  the  year  or  (b) 
in  the  hands  of  the  fiduciary,  if  the  income  is  not  paid  or  credited 
to  a  beneficiary.  In  other  words,  all  or  a  part  of  the  net  income 
of  an  estate  or  trust  may  be  distributable  to  .beneficiaries  **  and  if 

tained  a  general  proviflion  (Kevenue  Act  of  1916,  §  9  (g)  )  which  charged  all 
gains,  profits  and  'income  of  a  taxable  class  with  the  corresponding  tax,  and 
provided  further  that  such  tax  should  be  paid  by  "the  owner  of  such  income, 
or  the  proper  representative  hating  the  receipt,  custody,  control,  or  disposal  of 
the  same.  *  *  The  Revenue  Act  of  1918  contains  no  similar  provision.  However 
strong  the  implication  may  be  that  receivers  are  to  pay  the  tax  on  income  of 
the  persons  for  whom  they  act,  the  absence  of  a  mandatory  provision  imposing 
this  duty  and  indemnifying  them  against  all  claims  and  demands  of  every  bene- 
ficiary for  all  payments  of  taxes  they  are  required  to  make,  may  place  re- 
ceivers in  embarrassing  situations,  since  they  are  held  rigidly  to  account  for 
all  their  acts,  and  any  moneys  paid  out  under  doubtful  authority  may  involve 
them  in  personal  liability.     The  same  considerations  apply  to  guardians. 

88  Letter  from  Treasury  Department  dated  February  9,  1917;  I.  T.  8.  1919,/ 
H  1242. 

24  See  p.  89  for  a  more  complete  statement  of  this  liability. 

85  Income  to  be  distributed  to  beneficiaries  periodically,  whether  or  not*  at 
regular  intervals,  income  collected  by  the  guardian  of  an  infant  to  be  held  or 
distributed  as  the  court  may  direct,  or  income  properly  paid  or  creditecNto 
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SO  there  is  to  be  included  in  computing  the  net  income  of  each 
beneficiary  his  distributive  share,  whether  distributed  or  not, 
and  the  fiduciary  is  required  to  make  a  return  showing  the  net 
income  of  the  estate  or  trust  and  the  distributable  shares  of  each 
beneficiary.  The  fiduciary's  return  is  one  of  information  and 
he  is  not  required  to  pay  any  tax  unless  the  beneficiary  is  a  non- 
resident alien,  a  minor,  an  incompetent,  or  otherwise  incapaci- 
tated. On  the  other  hand,  all  or  a  part  of  the  net  income  of  an 
estate  or  trust  may  be  retained  for  future  distribution  and  at  the 
end  of  the  year  added  to  the  corpus  qf  the  estate.^  Such  income 
is  taxed  to  the  fiduciary  and  he  is  required  to  file  a  return  showing 
the  amount  thereof  and  the  tax  due  thereon,  just  as  individuals 
are  required  to  report  income  and  pay  the  tax.*^  If  part  of  the 
income  is  distributable  and  part  is  retained  by  the  estate,  the 
tax  is  imposed  on  the  respective  parts  as  above  indicated. 

Gross  Income  of  Estates  and  Trusts.  The  gross  income  of  an 
estate  or  trust  embracers  income  from  all  sources,  as  in  the  case  of 
individuals,**  All  income  derived  from  its  corpus  or  capital 
is  income  to  the  estate  or  trust.  The  corpus,  that  is,  the  amount 
of  capital  transferred  to  the  estate  at  the  time  of  its  creation,  is 
not  income.  Thus,  in  the  case  of  estates  of  deceased  persons,  the 
appraised  value  of  the  property  at  the  time  of  the  death  of  the 
decedent  is  capital,  regardless  of  the  fact  that  the  cost  of  that 
property  to  the  decedent  may  have  been  less  than  such  appraised 
value.*  Similarly,  the  value  of  the  property  constituting  the 
subject  of  a  trust  at  the  time  the  trust  is  created  is  its  capital. 
Incoipe  received  by  a  decedent  before  his  death  is  capital  when 
received  by  the  estate.  Where  during  the  period  of  administra- 
tion an  executor  converts  the  estate  in  his  possession  into  money 

benefieiaries  daring- the  period  of  administration  or  settlement  of  an  estate  is 
here  referred  to. 

tt  Income  received  by  estates  of  deceased  persons  during  the  period  of  ad- 
ministration or  settlement  (not  paid  or  credited  as  indicated  in  note  25), 
income  acenmnlated  in  trust  for  the  benefit  of  unborn  or  unascertained  per- 
scms,  or  persons  with  contingent  interests,  or  income  held  for  future  distribu- 
tion under  the  terms  of  the  will  or  trust,  is  here  referred  to. 

i7  Revenue  Act  of  1918,  |  219;  Reg.  45,  Arts.  341  to  346  ind.  and  Arts.  421 

to  425  incl. 

M Revenue  Act  of  1918,  §219  (a). 

8»  Telegram  from  Treasury  Department,  dated  February  3,  1917;  I.  T.  S. 
1919,  iril83;  Be^.  45,  Art.  343. 
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for  the  purpose  of  settling  the  estate  and  closing  the  administra- 
tion, the  gain  or  loss  on  the  sale  of  such  property  is  determined 
by  deducting  from  the  selling  price  (or  vice  versa)  the  appraised 
value  of  the  property  at  the  time  of  the  death  of  the  decedent  or, 
if  the  estate  was  created  prior  to  March  1,  1913,  the  fair  market 
price  or  value  on  that  date.*^  If  the  corpus  of  an  estate  or  trust 
is  delivered  in  kind  to  beneficiaries  no  income  is  realized  by  the 
estate  or  trust  although  the  value  of  the  property  when  delivered 
may  be  greater  than  its  appraised  value  at  the  time  of  its  transfer 
to  the  estate  or  trust.'^  The  rules  laid  down  by  the  courts  with 
resj^ect  to  the  distinction  between  income  and  capital  in  cases 
involving  the  respective  rights  of  life-tenant  and  remainderman 
do  not  necessarily  apply  under  the  provisions  of  the  income  tax 
law,  so  far  as  assessing  the  tax  is  concerned.^'  Thus,  extraordi- 
nary dividends  received  by  an  estate  are  held  to  be  income  to  the 
same  extent  as  if  received  by  an  individual,  although  a  part  of 
the  surplus  or  undivided  profits  from  which  the  dividends  are 
declared  may  have  been  earned  by  the  corporation  prior  to  the 
creation  of  the  estate.  As  an  intestate's  real  estate  does  not  pass 
to  his  administrator,  upon  a  sale  by  the  heirs,  whether  before  or 
after  settlement  of  the  estate,  each  heir  is  taxed  individually 
on  any  profit  derived.**  The  income  of  a  revocable  trust  must  be 
included  in  the  gross  income  of  the  grantor.** 

Income  Constructively  Received  by  Decedent  Prior  to 
Death.  .  Where  dividends  are  declared  on  stock  and  interest 
accrues  on  bonds  and  mortgages  during  the  lifetime  of  a  decedent 
keeping  his  accounts  upon  a  cash  receipt  and  disbursement  basis, 
but  such  dividends  and  interest  are  not  paid  until  after  his  death, 
the  dividends  are  income  of  the  decedent  when  credited  to  or  s^ft 
apart  for  him,  although  not  collected  prior  to  his  death.  If  the 
interest  is  upon  matured  coupons  not  cashed,  but  nevertheless 
available  to  the  decedent  prior  to  his  death,  it  is  constructively 
received  when  made  available.  If  the  interest  is  mortgage  in- 
terest, it  should  be  included  in  the  decedent's  gross  income  for 

«0  Reg.  45,  Art.  343. 

SI  See  Beg.  45,  Art.  343. 

3«  See  Trefry  v.  Putnam,  (Mass.)  116  N.  E.  904. 

38  Beg.  45,  Art.  342. 

S4Beg.  45,  Art.  341. 
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the  year  in  which  it  becomes  due  and  payable.**  It  follows  that 
such  dividend  and  interest  income,  having  been  constructively 
received  by  the  decedent  during  his  lifetime,  should  be  treated 
as  capital  of  the  estate,  and  will  not  be  taxable  in  the  hands 
of  his  estate. 

I^BOCEEDS  OP  Life  Insxtkangb  PoucnES.  The  proceeds  of  life 
insurance  policies  paid  to  an  estate  upon  the  death  of  the  insured 
are  exempt  from  income  tax  under  the  present  law.'* 

liEBEBTY    BOND    EXEMPTION    IN    CaSB   OF    ESTATES    AND    TbUSTS. 

When  income  is  taxable  to  beneficiaries,  as  in  the  case  of  a  trust 
the  income  of  which  is  to  be  distributed  to  the  beneficiaries  peri- 
odically, each  beneficiary  is  regarded  as  the  owner  of  a  propor- 
tionate part  of  the  bonds  held  in  trust  and  is  entitled  to  exemp- 
tion on  account  of  such  ownership  as  if  he  owned  such  propor- 
tionate part  of  the  bonds  directly.    In  such  a  case  a  subscription 
by  a  trustee  for  bonds  of  the  Fourth  Liberty  Loan,  or  notes  of  the 
Victory  Liberty  Loan,  constitutes  each  beneficiary  existing  at  the 
time  of  such  subscription  an  original  subscriber  for  his  propor- 
tionate part  of  such  bonds  or  notes,  as  the  case  may  be,  and  en- 
titles such  beneficiary  to  the  appropriate  collateral  exemption  of 
interest  on  bonds  of  previous  issues,  whether  owned  by  such  bene- 
ficiary or  by  the  trustee,  as  if  the  beneficiary  had  himself  origi- 
nally subscribed  for  such  ](^roportionate  part  of  the  bonds  or  notes; 
and  a  subscription  by  such  beneficiary  for  bonds  of  the  Fourth 
Liberty  Loan  or  notes  of  the  Victory  Liberty  Loan,  as  the  case 
may  be,  entitles  him  to  the  appropriate  collateral  exemption  of  in- 
terest on  bonds  of  previous  issues  held  by  the  trustee.    When,  on 
the  other  hand,  income  is  taxable  to  the  trustee,  as  in  the  case  of 
a  trust  the  income  of  which  is  accumulated  for  the  benefit  of  un- 
born or  unascertained  persons,  the  trustee  is  regarded  as  the 
owner  of  all  the  bonds  held  in  trust  and  the  trust  is  entitled  to 

tt  Letter  from  Treasnrj  Department  dated  May  31,  1919;  I.  T.  8.  1919, 
j  3407.  V 

86  Bevenue  Act  of  1918,  S  213  (b)  1.  Under  the  1916  Law  the  proceeds  of 
life  inBoranee  policies  were  exempt  only  if  paid  to  individucU  heneficiaries 
(Bevenue  Act  of  1916,  (4;  Act  of  October  3,  1913,  B).  Under  the  1916 
Law  the  proceeds  of  life  insurance  policies  payable  to  the  estate  of  a  decedent, 
when  received  by  an  executor  or  administrator,  were,  in  the  amount  by  which 
they  exceeded  the  premium  or  premiums  paid  by  the  decedent,  income  of  the 
estate,  to  be  accounted  for  by  the  executor  or  administrator.  (Beg.  33  Bey., 
Art  29.) 
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exemption  on  account  of  such  ownership.  In  such  a  case  a  sub- 
scription by  a  trustee  constitutes  the  trustee  as  such  the  original 
subscriber  and  entitles  the  trust,  on  account  of  such  subscription, 
to  the  collateral  exemption  of  interest  on  bonds  of  previoiis  is- 
sues.'' 

Deductions  Allowed  to  Estates  and  TniBts.  In  computing  the 
net  income  of  trust  estates  the  statute  allows  the  same  deductions 
as  are  allowed  to  individuals  with  the  exception  indicated  in  the 
next  following  paragraph.'*  The  Treasury  Department,  however, 
has  made  several  special  rulings  with  respect  to  the  deductions 
which  may  be  claimed  by  fiduciaries  against  the  income  of  es- 
tates or  trusts  and  these  rulings  are  given  in  the  succeeding  para- 
graphs. 

Contributions  to  Charities.  In  lieu  of  the  deduction  au- 
thorized in  the  case  of  citizens  or  residents  for  charitable  contri- 
butions, trust  estates  are  allowed  to  deduct  any  part  o^  the  gross 
income  which,  pursuant  to  the  terms  of  the  will  or  deed  creating 
the  trust,  is  during  the  taxable  year  paid  to  or  permanently  set 
aside  for  the  United  States,  any  State,  Territory,  or  any  political 
subdivision  thereof,  or  the  District  of  Columbia,  or  any  corpora- 
tion or  association  organized  and  operated  exclusiv^y  for  relig- 
ious, charitable,  scientific  or  educational  purposes,  or  for  the  pre- 
vention of  cruelty  to  children  or  animals,  no  part  of  the  net  earn- 
ings of  which  inures  to  the  benefit  of  any  private  stockholder  or 
individual.'* 

Business  Expenses.  The  ordinary  and  necessary  expenses 
of  carrying  on  a  business  conducted  by  a  fiduciary,  including  a 
reasonable  allowance  for  salaries,  rentals,  repairs  to  business 
properties,  etc.,  have  been  held  to  be  properly  deductible,  since 
thoy  are  expenses  which  reduce  the  income  accruing  to  the  bene- 
ficiaries.**^ A  distinction  has  been  made  between  expenses  prop- 
erly chargeable  against  the  corpus  of  an  estate  at  the  time  of  its 
creation,  and  expenses  incident  to  administration  arising  from 
the  nature  of  the  properties  of  an  estate  and  the  details  of  its 
business  management.    Thus,  court  costs,  attorneys'  fees,  execu- 

87  Reg.  45,  Art.  81. 

88  Revenue  Act  of  1918,  S  219  (b) ;  Reg.  45,  Art.  341.  ^  * 
8^  Revenue  Act  of  1918,  §  219  (b) ;  Reg.  45,  Art.  341. 

40  Revenue  Act  of  1918,  §  219  (b)  and  214  (a)  1. 
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tors'  commissions,  etc.,  have  been  held  generally  to  be  expenses 
that  reduce  the  corpus  of  the  estate  in  the  fiduciary's  hands 
and  not  expenses  which  directly  reduce  the  income  accruing  to 
the  beneficiaries.  For  this  reason  such  expenses  are  ordinarily 
not  a  proper  deduction.** 

ExECUTOBs'  CioMMissiONS.  If  uudcr  the  laws  of  the  state, 
the  terms  of  the  will  appointing  an  executor,  or  the  decree  of  a 
court  having  jurisdiction  of  an  estate,  executors'  commissions  are 
deductible  from  the  corpus  of  the  estate,  they  should  not  be  de- 
ducted by  the  fiduciary,  but  if  they  are  to  be  deducted  from  the 
income  of  the  estate  distributable  among  the  beneficiaries  they 
may  be  deducted^as  a  legitimate  and  necessary  expense.** 

Statutory  Allowance  to  Widow.  A  statutory  allowance 
paid  a  widow  out  of  the  corpus  of  an  estate  is  not  deductible 
from  gross  income.** 

Taxes.  Any  tax  paid  by  a  trust  estate  is  a  proper  deduction 
to  the  same  extent  as  in  the  case  of  individuals  or  corporations. 
Inheritance  taxes  are  held  not  to  be  deductible.**  But  interest 
J  paid  with  respect  to  deferred  payments  of  such  taxes  is  deduct- 
ible. 

Losses.  Losses  sustained  during  the  taxable  year,  and  not 
compensated  for  by  insurance  or  otherwise,  (a)  if  incurred  in 
trade  or  business,  (b)  if  incurred  in  any  transaction  entered  into 
for  profit,  though  not  connected  with  the  trade  or  business,  or 
(c)  if  of  property  not  connected  with  the  trade  or  business  if 
arising  from  fires,  storms,  shipwreck,  or  other  casualty,  and  from 
theft,  or  losses  in  inventory  or  from  rebates  and  net  losses  may 
be  deducted  by  fiduciaries  under  the  rules  applicable  to  individ- 
uals.** In  case  an  estate  was  created  prior  to  March  1,  1913,  a 
loss  sustained  by  the  sale  of  its  property  is  determined  by  the  fair 
market  price  or  value  thereof  as  of  that  date.  In  case  an  estate 
was  created  subsequently  to  March  1,  1913,  the  loss  is  determined 
on  the  basis  of  the  appraised  value  of  the  property  at  the  time  the 

« Beg.  45,  Art.  293 ;  T.  D.  2090,  T.  D.  2135. 

*•  Letter  from  Treasury  Department  dated  Mareh  2,  1915;  L  T.  8.  1919, 
!1255. 
«  Beg.  45,  Art.  341. 
4«Se6  Chapter  25. 
tf  See  Chapter  25. 
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decedent  died  ori  the  estate  was  otherwise  created.^  Net  loss  re- 
sulting from  the  sale  of  stocks,  bonds,  or  other  property  owned 
by  a  trust,  which  would  be  an  allowable  deduction  from  the  gross 
income  of  an  individual  is  an  allowable  deduction  from  the  gross 
income  of  a  trust  whether  or  not  the  income  of  such  trust  is  ''to 
be  distributed  to  the  beneficiaries  periodically,  whether  or  not 
at  regular  intervals,"  and  whether  or  not  there  is  any  require- 
ment in  the  instrument  creating  the  trust,  a  decree  of  court,  or 
a  general  law,  that  the  principal  of  the  trust  shall  be  kept  intact 
at  the  expense  of  income  as  against  such  loss.  Such  a  deduction 
is  not  allowable  as  against  the  current  or  future  gross  income  of 
the  present  beneficiaries,  or  of  those  who  will  receive  the  prop- 
erty at  the  termination  of  the  trust.  The  beneficiary  is  not  re- 
quired to  include  in  his  personal  return  a3  a  part  of  ''his  distribu- 
tive share  whether  distributed  or  not,  in  the  net  income  of  the 
•  •  •  trust  for  the  taxable  year"  any  part  of  the  amounts 
allowed  to  the  trust  as  a  whole  as  a  deduction  for  loss  resulting 
from  the  sale  of  the  property.*'' 

Depreciation.  An  individual  who  receives  income  from  a 
trust  estate  is  not  permitted  to  claim  a  deduction  in  his  peri^onal 
income  tax  return  for  any  depreciation  sustained  during  the  year 
on  real  estate  or  other  assets  of  the  estate.  It  is  permissible, 
however,  for  the  fiduciary  in  ascertaining  the  net  income  of  the 
estate  or  trust  for  which  he  acta  to  deduct  a  proper  amount  for 
the  depreciation  sustained  during  the  taxable  year  whether  or 
not  the  terms  of  the  will  or  agreement  creating  same  or  a  decree 
of  court  provides  for  the  taking  care  of  depreciation  which  maj' 
be  sustained  on  the  property  held  in  trust.** 

Net  Income  of  Estates  or  Trusts.  The  gross  income  minus  the 
deductions  permitted  to  an  estate  or  trust,  as  enumerated  above, 
constitutes  its  net  income.  If  such  net  income  is  (1)  received  by 
estates  of  deceased  persons  during  the  period  of  administration 
or  settlement  and  not  properly  paid  or  credited  to  any  legatee, 
heir,  or  other  beneficiary  during  that  period,  (2)  accumulated  in 

40  See  Telegram  from  Treasury  Department  dated  February  3,  1917;  I.  T. 
8.  1919, 1 1183. 

♦T  Letter  from  Treasury  Department  dated  October  13,  1919;  I.  T.  8.  1919, 
If  3626. 

*8  Letter  to  Treasury  Department  dated  October  6,  1919;  L  T.  8.  1919, 
1 3632. 
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trust  for  the  benefit  of  unborn  or  unascertained  persons,  or  per- 
sons with  contingent  interests,  or  (3)  held  for  future 'distribu- 
tion under  the  terms  of  the  will  or  trust,  it  is  to  be  treated  as  tax- 
able income  of  the  estate  or  trust  on  which  the  fiduciary  must  pay 
the  tax  from  the  funds  of  the  estate  or  trust.**    When  the  income 
upon  which  the  fiduciary  has  so  paid  the  tax  is  later  distributed 
among  the  beneficiaries,  it  is  a  distribution  of  capital  and  no  tax 
is  at  that  time  required  to  be  paid  by  the  beneficiary  with  respect 
thereto.**    If,  on  the  other  hand,  the  net  income  is  (4)  to  be  dis-. 
tributed  to  the  beneficiaries  periodically,  whether  or  not  at  regu- 
lar intervals,  or  (5)  is  collected  by  the  guardian  of  an  infant,  to 
be  held  or  distributed  as  the  court  may  direct,  or  (6)  is  properly 
paid  or  credited  to  any  legatee,  heir,  or  other  beneficiary  during 
the  period  of  administration  of  an  estate,  the  amount  of  the  dis- 
tributable share  of  each  beneficiary  is  assessed  to  the  benefici- 
ary.*^  In  such  cases  the  fiduciary  may  be  responsible  for  the  pay- 
ment of  the  tax,  as,  for  instance,  when  the  beneficiary  is  a  minor 
or  a  non-resident  alien,  but  the  tax  is  still  the  tax  of  the  b'fenefici- 
arr,  and  the  fiduciary,  in  paying  such  tax,  does  not  act  for  the  es- 
tate or  trust. 

Credits  to  Trust  or  Beneficiary.  In  the  case  of  an  estate  or 
trust  taxed  to  the  fiduciary  it  is  allowed  the  same  credits  against 
net  income  as  a  single  person,  including  a  personal  exemption  of 
$1,000,  but  no  credit  for  dependents.  In  the  case  of  an  estate  or 
trust  taxed  to  the  beneficiaries  each  beneficiary  is  allowed  for 
the  purpose  of  the  normal  tax,  in  addition  to  his  individual  cred- 
'ts,  his  proportionate  share  of  such  dividends  from  domestic  and 
resident  foreign  corporations  and  of  such  interest  not  entirely  ex- 
empt from  tax  upon  obligations  of  the  United  States  and  bonds 
of  the  War  Finance  Corporation  as  are  received  by  the  estate  or 
trust.  Each  beneficiary  is  entitled  to  but  one  personal  exemption, 
no  matter  from  how  many  trusts  he  may  receive  income.** 

Credit  op  Tax  Paid  at  the  Source.  If  the  trust  estate  is  the 
owner  of  bonds  on  the  interest  of  which  the  debtor  corporation 
has  agreed  to  pay  any  tax  withheld  at.  the  source,  the  law  requires 

^Bevenue  Act  of  1018,  S  219. 

W  Reg.  45,  Art.  344 ;  Reg.  33  Eev.,  Art.  29. 

"  Revenue  Act  of  1918,  S  219. 

» Revenue  Act  of  1918,  S  219  (d) ;  Reg.  45,  Art.  346. 
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the  debtor  corporation  to  pay  for  the  bondholder  an  amount  equal 
to  2%  of  the  interest  paid  during  the  year.  This  amount  is  a 
credit  against  the  tax  to  be  paid  on  the  income  of  .the  estate  or 
trust,  and  should  be  divided  proportionately  among  the  beneficia- 
ries and  the  estate  according  to  the  respective  shares  of  the  in- 
come to  which  each  is  entitled.       « 

Credit  fob  Taxes.  The  estate  may  be  in  a  position  to  claim 
credit  for  taxes  paid  in  foreign  countries  or  possessions  of  the 
United  States  on  income  derived  from  sources  in  such  foreign 
countries  or  possessions,^  in  which  case  the  amount  of  such  taxes 
is  divided  between  the  beneficiaries  and  the  estate  according  to 
their  respective  shares  of  the  income. 

Distribution  of  Income  of  Trust  Estates.  The  Revenue  Act  of 
1918  provides  that  the  tax  shall  be  imposed  upon  the  net  income 
of  the  estate  or  trust  and  shall  be  paid  by  the  fiduciary  upon 
income  (1)  received  by  estates  of  deceased  persons  during  the 
period  of  administration  or  settlement  and  not  paid  or  credited 
to  any  legatee,  heir  or  other  beneficiary  during  that  period,  (2) 
accumulated  in  trust  fbr  the  benefit  of  unborn  or  unascertained 
persons,  or  persons  with  contingent  interests,  and  (3)  held  for 
future  distribution  under  the  terms  of  a  will  or  trust.**  It  pro-- 
vides  also  that  the  tax  shall  not  be  paid  by  the  fiduciary  upon 
income  (4)  to  be  distributed  to  the  beneficiaries  periodically, 
whether  or  not  at  regular  intervals,  (5)  collected  by  a  guardian 
of  an  infant  to  be  held  or  distributed  as  the  court  may  direct, 
and  (6)  properly  paid  or  credited  to  any  legatee,  heir,  or  other 
beneficiary  during  the  period  of  administration  or  settlement  of 
an  estate.**  For  purposes  of  convenience  income  included  in  (1), 
(2),  and  (3)  above  are  referred  to  hereinafter  as  ''undistributed 
income,'*  and  the  income  referred  to  in  (4),  (5),  and  (6)  above 
will  be  referred  to  as  "distributable  income"  in  the  following  dis- 
cussion. The  object  of  the  law  is  tp  tax  (1)  the  respective  bene- 
ficiaries upon  any  income  of  estates  or  trusts  which  can  bo 
definitely  and  legally  assigned  to  them  during  the  year,  and  (2) 
to  tax  the  estate  or  trust  as  an  entity  upon  all  income  which  can- 
not be  definitely  and  legally  assigned  to  some  beneficiary.    In 

58  See  Revenue  Aet  of  1918,  I  222  (a). 

54  Revenue  Act  of  1918,  §  219  (c). 

55  Revenue  Act  of  1918,  §  219(d);  Reg.  45,  Arts.  342  and  345. 


FIDUCIARI£S  83 

other  words,  beneficiaries  are  taxed  wLni  their  distributive  shares 
can  be  definitely  determined,  and  if  their  distributive  shares  can- 
not be  definitely  determined  a^  the  close  of  the  year,  the  tax  is 
imposed  upon  the  estate  itself.^ 

Distribntable  Income.  In  the  case  of  ^^distributable"  income 
the  fiduciary  is  required  to  report*^  the  respective  amounts  paid 
or  credited  to  each  beneficiary.  In  such  case  there  is  included  in 
computing  the  net  income  of  each  beneficiary  his  distributive 
share,  whether  distributed  or  not,  of  the  net  income  of  the  trust 
es^tate,  for  the  taxable  year,  or  if  his  net  income  for  such  taxable 
year  is  computed  upon  the  basis  of  a  period  different  from  that 
upon  the  basis  of  which  the  net  income  of  the  trust  estate  is  com- 
puted, then  his  distributive  share  of  the  net  income  of  the  trust 
estate  for  any  accounting  period  of  such  trust  estate  ending 
within  the  fiscal  or  calendar  year,  upon  the  basis  of  which  such 
beneficiary's  Tiet  income  is  computed.**  The  beneficiaries  are  re- 
quired to  report  ** distributable  income"  in  their  personal  returns 
and  to  add  the  same  to  any  income  they  may  have  received  from 
other  sources  in  order  to  deterinine  their  respective  tax  liabilities. 
They  are  entitled  to  their  proportionate  shares  of  the  credits  for 
purposes  of  the  normal  tax  as  indicated  in  the  preceding  para- 
graphs.    The  regulations  governing  partnerships  are  generally 

MSee  T.  D.  2231;  letter  from  Treasury  Department  dated  October  19,  1915; 
r.  T.  S.  1919;  1 1235;  Revenue  Act  of  1918,  §  219.  This  distinction  is  iUustrated 
bj  a  Hawaiian  case  in  which  it  was  held  that  income  tax  on  an  annuity  paid 
out  of  income  derived  from  property  held  in  trust  is  assessable  against  the 
annnitanty  not  the  trustee;  but  that  surplus  income  from  property  held  in 
trust  and  accumulating  in  the  hands  of  the  trustee  pursuant  to  the  terms  of 
the  win  is  not  taxable  prior  to  the  arrival  of  the  time  for  its  distribution 
(Wilder  ▼.  Hawaiian  Trust  Co.,  20  Haw.  589).  This  surplus  income  is  taxable 
against  the  estate  as  an  entity  under  the  American  law. 

67  This  return  is  made  on  Forpi  No.  1041,  but  like  the  return  required  of 
partnerdiips^  as  such,  it  is  essentially  a  return  of  information  only. 

M  Revenue  Act  of  1918,  S  219  (d).  In  the  case  of  a  partnership  or  personal 
service  corporation  having  a  fiscal  year,  the  distributive  shares  of  the  partners 
or  members  for  any  fiscal  year  falling  within  the  calendar  yean  1917,  1918 
or  1919,  as  the  case  may  be,  are  taxed  at  the  rates  in  force  in  those  years. 
(Ree  Kevenne  Act  of  1918,  Si  205  and  206.)  But  the  law  does  not  authorize 
beneficiaries  of  estates  or  trusts  with  fiscal  years  ending  in  1918  or  1919  to 
^milarly  apportion  the  net  income  from  the  estate  or  trust.  All  such  income 
is  taxable  at  the  rate  in  force  in  the  calendar  year  in  which  the  fiscal  year  ends 
if  the  beneficiary  reports  for  the  calendar  year. 
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applicable  to  an  estate  or  trust  which  is  taxed  to  the  benefici- 
aries.** 

Income  Not  Actually  Paid  to  Beneficiaries  in  Year.  It  will 
be  noted  that  in  the  case  of  so-called  '' distributable  income" 
the  tax  is  paid  by  the  beneficiary  upon  his  distributable  share 
wheiher  or  not  it  is  actually  distributed.  In  other  words,  there 
may  be  an  actual  or  a  constructive  distribution  of  the  income  of 
an  estate.  When  it  is  credited  or  made  available  to  the  benefici- 
ary, it  is  to  be  accounted  for  by  the  beneficiary  as  if  it  were  ac- 
tually paid  over  to  him.  Where  the  tax  on  such  income  construc- 
tively distributed  has  been  paid  by  the  beneficiary,  it  is  not  again 
payable  when** at  a  later  date  the  income  is  actually  received  by 
him» 

Distribution  op  Income  of  Several  Years.  Where  a  dei 
cedent  died  in  1913,  leaving  a  will  devising  a  part  of  his  estate 
in  trust  to  pay  the  income  therefrom  to  one  beneficiary  during 
life,  and  other  parts  to  be  divided  among  other  beneficiaries,  and 
it  was  impracticable  for  the  executors  to  complete  distribution  of 
the  estate  or  determine  the  amount  of  net  income  until  1916,  at 
which  time  an  account  was  prepared  showing  the  net  income  ac- 
cruing to  each  beneficiary  during  the  last  three  months  of  1913 
and  during  the  years  1914  and  1915,  a  large  part  of  the  accumu- 
lated income  beimg  distributed  in  1916,  it  was  held  that  the  execu- 
tors should  make  a  fiduciary  return  for  each  of  the  years  1913, 
1914,  1915,  and  1916,  reciting  therein  the  respective  beneficiaries 
and  their  interests  and  the  beneficiaries  could  make  amended  re- 
turns for  any  of  those  years  in  which  they  would  be  taxable  by 
'  reason  of  the  amount  so  distributed.®*  In  this  case,  apparently, 
the  respective  shares  of  the  beneficiaries  were  knV)wn  at  all  times, 
but  the  amount  of  net  Income  of  the  estate  was  not  determinable 
until  1916. 

Undistributed  Income.    Where  the  tax  has  been  paid  on  the 
\     ** undistributed*'  income  of  an  estate  or  trust  by  the  fiduciary, 

B9  Beg.  45,  Art.  345.    See,  however,  note  58. 

60  Beg.  45,  Art.  345;  Beg.  33  Bev.,  Art.  29;  T.  D.  2289;  Beg.  33,  Art  75. 
The  theory  seems  to  be  that  such  income  is  separated  from  the  estate  when 
it  is  credited  to  the  beneficiary,  the  fiduciary  thereafter  holding  it,  not  as 
fiduciary,  but  as  agent  for  the  beneficiary. 

61  Letter  from  Treasury  Department  dated  March  24,  1917;  I.  T.  8.  1918, 
11728. 
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such  income  is  free  from  tax  when  it  is  actually  distributed  to  the 
beneficiaries.**  Where  under  the  terms  of  the  will  or  deed  the 
trustee  may  in  his  discretion  distribute  the  income  or  accumu- 
late it,  the  income  is  taxed  to  the  trustee,  irrespective  of  the  ex- 
ercise of  his  discretion.  The  imposition  of  the  tax  is  not  affected 
by  the  fact  that  an  ultimate  beneficiary  may  be  a  person  exempt 
from  tax.** 

Receiver  in  Partition  Proceedings.  A  receiver  in  partition  pro- 
ceedings was  required  under  the  1916  Law  to  report  at  the  close 
of  each  year  during  the  pendency  of  the  partition  suit,  the  net 
income  collected  from  the  property  during  such  year,  and  pay  the 
tax  thereon.**    Where  an  executor  under  a  will  is  also  receiver 

ttBevenne  Act  of  1918,  8  219(a)  and  (c).  See  also  Beg.  45,  Art.  344. 
The  1913  Law  was  aUent  as  to  the  taxability  of  ''undistributed"  income. 
It  was  first  held  by  the  Treasury  Department  that  if  income  was  added  to 
the  corpus  of  the  estate,  under  the  provisions  of  the  will  or  under  a  statute, 
no  tax  would  accrue  with  respeet  thereto,  but  it  was  later  held  under  that  law 
that  such  income  was  taxable,  on  the  theory  that  an  estate  could  not  be  without 
a  beneficiary  for  income  tax  purposes.  Where  the  beneficiaries  and  their 
beneficial  interest  were  known,  the  income  was  to  be  reported  as  accruing  to 
them,  and  the  estate  itself  was  to  be  listed  as  a  beneficiary  with  respect  to 
any  of  its  income  not  otherwise  beneficially  assigned  or  accounted  for.  (T.  I). 
2231.)  The  executor  or  administrator  of  an  estate  was  required  to  make  no 
return,  of  the  income  until  the  settlement  of  th^  estate  had  reached  the  stage 
where  the  beneficiaries  and  their  respective  interests  in  the  income  were  deter- 
minable, at  which  time  returns  should  be  made  showing  the  annual  accrual, 
a  separate  return  being  required  for  each  tax  year  involved.  (Letter  from 
Treasury  Department  dated  March  4,  1916;  I.  T.  S.  1917,  1(576;  T.  D.  2289; 
T.  D.  2231  and  T.  D.  1943.)'  The  1916  Law  provided  that  "income  received 
by  estates  of  deceased  persons  during  the  period  of  administration  or  settle- 
ment of  the  estate,  shall  be  subject  to  the  normal  and  additional  tax  and  taxed 
to  their  estates.  *  *  •"  (Sec.  2(b).)  It  has  been  indicated  by  the 
Treasury  Department  that  under  the  1916  Law  the  income  received  by  an 
eftate  of  a  decedent  during  the  period  of  administration  or  settlement  was 
intended  to  be  taxed  as  an  entity  whether  or  not  any  amounts  were  paid  over 
to  legatees,  heirs,  or  other  beneficiaries  during  that  period,  but  the  language 
of  1 2  (b)  of  the  1916  Law  seems  to  indicate  that  the  law  intended  the  tax 
to  be  imposed  on  the  estate  "except  where  the  income  is  returned  for  the 
purpose  of  the  tax  by  the  beneficiary,"  and  the  construction  generally  placed 
'jpon  the  provisions  of  the  1917  Law  was  that  the  executor  or  administrator 
V>ecame  liable  for  the  tax  only  on  the  amount  not  paid  over  to  a  legatee  or 
>rir  during  the  year.     This  point  is  settled  by  the  present  law. 

« Reg.  45,  Art.  342. 

M  Letter  from  Treasury  Department  dated  March  14,  1917;  I.  T.  S.  1918, 
T1004. 
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in  partition  proceedings  the  income  accruing  to  him  as  receiver 
should  be  reported  separately  and  not  added  to  the  income  re- 
ceived by  him  as  executor,  if  the  receivership  is  separate  and 
apart  from  the  administration  and  settlement  of  the  estate. 

Betoms  by  FidociarieB.    A  fiduciary  is  responsible  for  mak- 
ing a  return  for  the  estate  or  trust  for  which  he  acts.**    The  re- 
turn is  required  to  state  specifically  the  items  of  gross  income  re- 
ceived and  the  deductions  and  credits  allowed  against  such  gross 
income,  the  net  income,  and  the  respective  amounts  distributed  to 
the  respective  beneficiaries  or  retained  by  the  estate  as  undistri- 
buted income.^    The  return  is  prepared  in  the  manner  indicated 
on  the  form  supplied  by  the  Government.  'No  special  rules  are  ap- 
plicable to  fiduciaries,  except  that  in  case  of  income  which  is 
to  be  distributed  to  the  beneficiaries  periodically,  whether  or  not 
at  regular  intervals,  and  in  the  case  of  income  collected  by  a 
guardian  of  an  infant  to  be  held  or  distributed  as  the  court  may 
direfct,  the  fiduciary  is  required  to  include  in  his  return  a  state- 
ment of  each  beneficiary's  distributive  share  of  the  net  income  of 
the  estate  or  trust,  whether  or  not  distributed  before  the  close  of 
the  taxable  year  for  which  the  return  is  made.*'' 

.By  Whom  Piled.  The  return  is  filed  by  the  fiduciary  hav- 
ing charge^of  the  trust  estate.  Fiduciaries  required  to  make  re- 
turns are  subject  to  all  the  provisions  of  the  law  which  apply 
to  individuals.  Under  such  regulations  as  the  Commissioner, 
with  the  approval  of  the  Secretary,  may  prescribe,  a  return  made 
by  one  of  two  or  more  joint  fiduciaries  and  filed  in  the  office  of 
the  collector  of  the  district  where  such  fiduciary  resides,  is  a 
sufficient  compliance  with  the  requirements  of  the  law.** 

When  a  Return  Is  Requirbd.  Every  fiduciary  (except  re- 
ceivers appointed  by  authority  of  law  in  possession  of  part  only 
of  the  property  of  an  individual)  or  at  least  one  of  joint  fiduci- 
aries, must  make  a  return  of  income  (a)  for  the  individual  whose 
income  is  in  his  charge,  if  the  net  income  of  such  individual  is 
$2,000  or  over,  if  married  and  living  with  husband  or  wife,  or  is 
$1,000  or  over  in  other  cases,  or  (b)  for  the  estate  or  trust  for 
which  he  acts,  if  the  net  income  of  such  estate  or  trust  is  $1,000  or 

65  Revenue  Act  of  1918,  J  219  (b). 

66  Revenue  Act  of  1918,  {  225. 

67  Revenue  Act  of  1918,  §219  (b). 
66  Revenue  Act  of  1918,  §225. 
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over  or  if  any  beneficiary  of  such  estate  or  trust  is  a  non-resident 
alien.** 

FiDuciABiEs  Acting  in  More  Than  One  Estate.  In  the  case 
of  two  or  more  trusts  the  income  of  which  is  taxable  to  the  bene- 
ficiaries, which  were  created  by  the  same  person  and  are  in  charge 
of  the  same  trustee,  the  trustee  is  required  to  make  a  single  return 
on  form  1041  (revised)  for  all  such  trusts,  notwithstanding  that 
they  may  arise  from  different  instruments.  When,  however,  a 
trustee  holds  trusts  created  by  different  persons  for  the  benefit 
of  the  same  beneficiary,  he  is  required  to  make  a  return  on  form 
1041  (revised)  for  each  trust  separately  J* 

Where  Fused.  The  return  of  a  fiduciary  should  be  filed  in 
the  collection  district  in  which  the  fiduciary  resides  or  has  his 
place  of  business,  regardless  of  the  residence  of  the  benefici- 
aries.^ Where  an  estate  has  two  or  more  joint  fiduciaries,  the 
return  may  be  filed  by  one  of  them  in  the  district  where  he  resides, 
such  filing  being  a  su£Scient  compliance  with  the  law.^ 

When  Filed,  The  return  must  be  filed  on  or  before  March 
15th  in  each  year  or  on  or  before  the  fifteenth  day  of  the  third 
month  following  the  close  of  the  fis'bal  year  of  the  estate  or  trust. 
accordingly  as  it  reports  upon  the  basis  of  the  calendar  or  a  fiscal 
year.'* 

Extension  op  Time.  The  same  extension  of  time  may  be 
granted  for  filing  the  returns  of  fiduciaries  as  may  be  granted  to 
individuals. 

How  Signed  and  Sworn  to.  The  law  provides  that  the  fidu- 
ciary shall  make  oath  that  he  has  sufficient  knowledge  of  the  af- 
fairs of  the  individual,  trust,  or  estate  for  which  he  acts,  to  en- 
able him  to  make  the  return  and  that  the  same  is,  to  the  best  of 
Ills  knowledge  and  belief,  true  and  correct.''*  When  the  return 
is  signed  and  sworn  to  by  an  individual  as  a  fiduciary  his  full 

6tBevenue  Act  of  1918,  §225;  Beg.  45,  Art.  421.  The  return  in  case  (a) 
and  also  in  ease  (b)  if  the  tax  ia  payable  by  tlie  fiduciary  should  be  made  on 
Fonn  1040  (zeviMd),  except  that  it  may  be  on  short  Form  1040-A  (revised) 
Inhere  the  net  ilicome  does  not  exceed  $5,000.  The  return  may  be  made  on 
Form  1041  (reTiaed)  in  case  (b)  if  the  tax  is  payable  by  the  beneficiaries. 

ro  Beg.  45,  Art  423 ;  T.  D.  2090,  T.  D.  2137. 

TlBevenue  Act  of  1918,  {  227  (b). 

TtBevenue  Act  of  1918,  §225. 

nSee  Chapter  34. 

74BeTenne  Act  of  1918,  |  225. 
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address  is  required  to  be  stated.  If  the  fiduciary  is  an  organ- 
ization, the  return  is  signed  and  sworn  to  by  the  president,  secre- 
tary or  treasurer.'* 

Setnms  for  Beneficiaries.  As  a  general  rule,  the  fiduciary  is 
not  required  to  make  any  return  of  '' distributable"  income,  as 
that  term  is  defined  in  a  previous  paragraph,"^®  for  and  on  behalf 
of  his  beneficiary.  If,  however,  the  fiduciary  has  been  legally  au- 
thorized to  act  as  agent  for  the  beneficiary,  or  is  an  attorney-in- 
fact  for  him,  he  may  also  make  and  file  the  personal  return  of  the 
beneficiary  in  the  same  manner  as  any  other  duly  authorized 
agent.'''  If  the  beneficiary  is  unable  to  make  his  own  return,  or 
is  a  non-resident  alien,  the  fiduciary  is  required  to  make  the  per- 
sonal return  for  him,  as  indicated  in  the  following  paragraphs. 

For  Minors  or  Insane  Persons.  A^duciary  acting  as  the  guar- 
dian of  a  minor  having  a  net  income  of  $1,000  or  $2,000,  accord- 
ing to  the  marital  status  of  such  person,  must  make  a  return  for 
siich  minor  and  pay  the  tax,  unless  such  minor  himself  jnakes  a 
return  or  causes  it  to  be  made.  A  fiduciary  acting  as  the  com- 
mittee of  an  insane  person  having  an  income  of  $1,000  or  $2,000, 
according  to  the  marital  status  of  such  person,  must  make  a  re- 
turn for  such  incompetent  and  pay  the  tax.''* 

For  NoN-BEsn)Ei<rr  Alien  Beneficiaries.  Where  a  citizen  or 
resident  fiduciary  has  the  distribution  of  trust  income  for  whieh 
there  is  a  non-resident  alien  beneficiary,  the  fiduciary  must  make 
a  return  for  such  non-resident  alien  and  pay  the  tax.  If  there  are 
two  or  more  beneficiacies,  the  fiduciary  should  render  a  return 
on  form  1041  (revised)  and  also  a  return  for  each  non-resident 
alien  beneficiary .''• 

Income  to  Be  Reported  by  Beneficiary.  Unless  the  beneficiary 
is  under  some  disability  which  requires  a  fiduciary  to  act,  the 
beneficiary  makes  his  own  personal  retuFn  and  accounts  for  the 
tax  upon  his  entire  net  income,  including  that  which  has  been 
received  from  the  estate.*^    The  fiduciary  is  not  under  any  duty 

75  Beg.  33,  Art  73.    See  Instructions  on  Form  1041. 

76  See  p.  83. 

77  See  Reg.  33,  Art.  72. 

78  Reg.  45,  Art.  422.  Form  Nos.  1040  (revised)  or  1040-A  (revised)  are 
used  for  this  purpose. 

79  Reg.  45,  Art.  425.  Form  Nos.  1040  (revised)  or  1040-A  (revised)  are 
used  for  this  purpose. 

80  See  T.  D.  2090.    See  p.  83. 
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to  account  for  or  pay  the  tax  on  amounts  distributed  to  benefici- 
aries i¥here  the  beneficiary  is  capable  of  making  his  own  return 
and  is  not  a  non-resident  alien.    The  beneficiary  reports  the  in- 
come for  the  year  in  which  it  is  received  by  him  or  credited  to 
him, — that  is,  for  the  year  in  which  it  is  actually  or  constructively 
received-    All  amounts  paid  by  fiduciaries  to  beneficiaries  of  trust 
estates  from  the  income  of  such  trust  estates,  whether  from  re- 
serves or  otherwise,  are  held  to  be  distributions  of  income  and  ^ 
win  be  treated  for  income  tax  purposes  in  accordance  with  the  v 
provisions  of  law  and  regulations  applicable  to  income  of  such 
beneficiaries.     The  beneficiary  will  be  required  in  the  case  of 
trast  estates  to  account  for  the  actual  amounts  distributed  or 
credited  to  him.*^ 

Betvms  of  Executors  and  Administrators.  In  addition  to  the 
duties  which  executors  and  administrators  have  in  common  with 
other  fiduciaries,  they  are  also  required  to  report  the  income  of 
the  decedent  for  that  part  of  the  last  taxable  year  during  which 
he  lived ;  and  also  for  the  preceding  taxable  ye^,  if  the  decedent 
died  before  the  time  for  filing  returns  for  such  year  had  expired 
and  no  return  had  been  filed  by  him.  Thus,  if  a  decedent  died 
in  February,  1920,  without  having  made  a  return  for  1919  the 
executor  or,  administrator  is  required  to  file  a  return  for  1919 
and  a  return  for  the  part  of  1920  in  which  the  decedent  lived.^* 
If  the  net  income  of  the  decedent,  from  January  1  of  the  year 
•  in  which  he  died  to  the  date  of  his  death,  was  less  than  the  sum 
which  would  have  made  him  liable  to  make  a  return  if  living, 
no  return  is  required  by  the  executor  or  administrator .••  The  per- 
sonal exemption  which  may  be  deducted  from  the  decedent's  in- 
come so  reported  is  the  full  amount  allowed  to  living  persons  of 

n  Beg.  33  Bev.,  Art.  29.    See  Revenue  Act  of  1918,  §  219. 

» Bevenne  Act  of  1918,  §  223.  Returns  aeem  to  be  required  of  executors 
or  administrators  in  such  eases  on  the  theory  that  by  reason  of  death  the 
decedent  is  unable  to  make  his  own  return,  a  return  therefore  being  required 
by  the  "person  charged  with  the  care  of  the  person  or  property  of  such  tax- 
payer." See  Brady^v.  Anderson,  240  Fed.  665,  writ  of  certiorari  denied  244 
U.  S.  654;  Mandelf  V.  Pierce,  3  Cliff.  134,  16  Fed.  Cas.  No.  9008;  Reg.  33 
Rev.,  Arts.  4  and  14. 

OBevenne  Act  of  1918,  {  223;  Beg.  45,  Art  421.  See  also  T.  D.  2090  and 
Beg.  33,  Art  17. 
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the  same  status  as  that  of  the  decedent  at  the  time  of  his  deatlx, 
or  at  the  end  qf  the  last  taxable  year  he  lived.** 

Time  fob  Fojinq  Retuen  Upon  Death  oe  Termination  oop' 
Trust.  As  soon  as  possible  after  his  appointment .  and  qualift- 
cation,  without  waiting  for  the  close  of  the  taxable  year,  an  ea^- 
ecutor  or  administrator  should  file  a  return  of  income  for  the 
decedent.    Upon  the  completion  of  the  administration  of  an  es- 
tate and  final  accounting  an  executor  or  administrator  should 
file  a  return  of  income  of  the  estate  for  the  portion  of  the  taxable 
year  in  which  the  administration  was  closed,  attaching  to  the  re- 
turn a  certified  copy  of  the  order  for  his  discharge.    An  ancillary 
administrator  need  make  no  separate  return  if  the  domiciliary 
administrator  includes  in  his  return  the  entire  income  of  the  es- 
tate.    Similarly,  upon  the  termination  of  any  other  trust  the 
trustee  should  make  a  return  without  waiting  for  the  close  of 
the  taxable  year.    In  any  such  case  the  requirements  with  respect 
to  the  payme^it  of  the  tax  are  the  same  as  if  the  return  were  for 
a  full  taxable  year  closing  at  the  end  of  the  month  during  which 
the  decadent  dies  or  the  estate  is  settled  or  the 'trust  is  terminated, 
as  the  case  may  be.    The  payment  of  the  tax  before  the  end  of  the 
taxable  year  in  such  circumstances  does  not  relieve  the  taxpayer 
from  liability  for  any  additional  tax  which  might  subsequently 
be  imposed  upon  income  of  the  taxable  year.^ 

LiABiiiiTT  OF  Executors  for  Tax.  Liability  for  payment  of 
the  income  tax  attaches  to  the  person  of  an  executor  or  admin- 
istrator up  to  and  after  his  discharge,  where  prior  to  distribu- 
tion and  discharge  he  had  notice  of  his  tax  obligations  or  failed 
to  exercise  due  diligence  in  determining  whether  or  not  such  ob- 
ligations existed.  Liability  also  follows  the  estate  itself,  and 
when,  by  reason  of  the  distribution  of  the  estate  and  the  dis- 
charge of  the  executor  or  administrator,  it  appears  that  the  col- 
lection of  the  tax  cannot  be  made  from  the  executor  or  admin- 
istrator, the  legatees  or  distributees  must  account  for  their  propor- 
tionate share  of  the  tax  due  and  unpaid.  The  same  considerations 
apply  to  other  trusts.** 

WHUiolding  at  the  Source  Against  Fiduciaries.  The  provi- 
sions with  respect  to  withholding  the  tax  at  the  source  apply  in 

M  Reg.  33  Rev.,  Art.  14.    See  Chapter  31.  ' 

•5  Beg.  45,  Art.  442;  Beg.  33  Rev.,  Art.  26. 
t6Beg.  45,  Art.  344;  Beg.  33  Bev.,  Art.  89. 
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the  ease  of  payments  to  fiduciaries  in  the  same  manner  as  in  the 
case  of  payments  to  individuals.    There  is,  generally  speaking,  no 
withholding  at  the  source  on  payments  to  citizens  and  residents 
of  this  country  and,  it  follows  that  there  is  no  withholding  at 
the  source  in  the  case  of  a  fiduciary  who  is  a  citizen  or  a  resident, 
or  has  an  office  or  placs  of  business  in  this  country.    The  one  ex- 
ception to  this  Irule  is  the  withholding  of  a  tax  equal  to  2%  oni 
interest  paid  on  obligations  of  corporations  containing  a  tax-ex- 
empt covenant.    In  such  cases  the  tax  is  in  theory  withheld,  but 
not  in  actual  fact,  since  the  paying  corporation  assumes  the  bur- 
den of  the  tax,  paying  the  interest  in  full  to  its  bondholder.    Al- 
though the  fiduciary  may  be  a  corporation,  in  its  capacity  as  fidu- 
ciary it  is  subject  to  the  provisions  of  law  applicable  to  individ- 
oah  and  not  to  corporations ;  hence  on  payments  of  such  interest 
as  that  referred  to  in  the  preceding  sentence,  the  paying  corpora- 
tion will  be  required  to  freat  the  corporation  fiduciary  as  an  in- 
dividual and  assiune  the  burden  of  the  2%  tax.*' 

Withholding!  at  the  Source  by  Fiduciaries.  A  fiduciary  is  ex- 
pressly required  to  withhold  the  tax  at  the  source  in  the  same 
eases  in  which  individuals,  corporations  and  partnerships  are  re- 
quired so  to  do ;  that  is,  the  tax  must  be  withheld  at  the  source  by 
a  fiduciary  upon  all  annual  or  periodical  payments  of  fixed  and 
determinable  income  to  non-resident  aliens  and  non-resident  for- 
eign corporations.** 

Information  at  the  Source.  Fiduciaries  are  expressly  subject 
to  all  the  provisions  of  the  law  requiring  information  at  the 
source.  These  requirements  are  discassed  in  full  in  a  subsequent 
chapter.** 

Penalties.  The  Revenue  Act  of  1918  provides  that  fiduciaries 
required  to  make  returns  shall  be  subject  to  all  the  provisions 
which  apply  to  individuals.**  fiduciaries  are  liable  to  the  same 
penalties,  so  far  as  they  are  applicable,  as  those  which  may  at- 
tach to  individuals.  These  penalties  are  discussed  at  length  in 
another  chapter.** 

«7See  Chapter  40. 

•8  See  Chapter  40. 

MSee  Chapter  39. 

M  Bevenue  Act  of  1918,  1 225. 

91  See  Chapter  36. 
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Foreign  Fiduciaries.  The  term  ''foreign  fiduciary"  as  hez*e 
used  means  a  fiduciary  who  neither  resides  in  this  country  noi* 
has  an  office  or  place  of  business  here,  that  is,  one  who  is  not; 
within  the  jurisdiction  of  this  government.  The  Revenue  Act  of 
1918  provides  that  ''fiduciaries  required  to  make  returns  under- 
this  Act  shall  be  subject  to  all  the  provisions"  of  this  Act  whicli. 
apply  to  individuals." ^  The  law  implies  that  foreign  fiduciaries 
shall  be  subject  to  its  provisions  to  the  same  extent  as  non-resi- 
dent alien  individuals. 

TeuSI'  Estates.  The  trust  estate  under  the  control  of  a  for- 
eign  fiduciary  is  subject  to  tax  on  net  income  derived  from  sources 
within  this  country.  Net  income  from  sources  within  this  coun- 
try is  determined  under  the  same  rules  as  apply  to  non-resident 
aliens.*®  The  deductions  claimed  by  the  foreign  fiduciary  are 
governed  by  the  rules  relating  to'  fiduciaries  in  general,  except 
so  far  as  they  are  limited  by  rules  relating  to  the  deductions  al- 
lowed to  non-resident  aliens.  The  same  rules  a^licable  to  domes- 
tic fiduciaries  with  respect  to  "distributed"  and  "undistributed" 
income  apply  to  foreign  fiduciaries.  ' 

Returns  of  Foreign  ProuciARiES.  Under  the  Revenue  Act  of 
1918,  a  foreign  fiduciary  is  required  to  make  under  oath  a  re- 
turn for  the  individual,  estate  or  trust  for  which  he  acts,  stating* 
specifically  the  items  of  the  gross  income  received  from  sources 
within  this  country,  and  the  deductions  and  credits  allowed  by 
the  law,  and  the  respective  shares  distributable  to  beneficiaries. 
The  fiduciary  is  required  to  make  oath  that  he  has  sufficient 
knowledge  of  the  affairs  of  the  individual,  estate  or  trust  for 

92  Revenue  Act  of  1918,  {  225. 

93  See  Chapter  4.  In  state  ex  rel.  Wisconsin  Trust  Co.  v.  Widule,  164  Wis. 
56,  it  was  held  that  dividends  from  stocks  and  interest  upon  notes,  mortgages, 
etc.,  received  by  a  resident  trustee  (individual  or  corporation)  aa«a  gain  or 
profit  from  securities  constituting  the  trust  fund,  were  taxable  as  inovme  from 
sources  within  Wisconsin,  even  though  the  person  entitled  to  the  enjoyment 
and  to  whom  they  must  be  paid  over  wa^  a  non-resident  and  also  a  co-trustee 
and  even  though  two  of  the  three,  tr  jstees  resided  without  th»-  state.  The 
resident  trustee  was  held  to  be  the  recipient  of  the  income.  I^  has  also  been 
held  in  Wisconsin  (Bayfield  Co.  v.  Pishon,  162  Wis.  466,  156  N.  W.  463)  that 
where  income  of  a  non-resident  testamentary  trustee  was  derived  from  sources 
without  the  state,  the  fact  that  the  trust  was  being  administered  by  a  Wis-  ' 
consin  court  was  insufficient  to  subject  the  income  to  tax;  that  it  was  not 
sufficient  that  "sources'*  be  constructively  within  the  state. 
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which  he  acts  to  enable  him  to  make  the  return,  and  that  the  samj 
is,  to  the  best  of  his  knowledge  and  belief,  true  and  correct.®*  In 
making  the  return  he  should  comply  with  the  law  and  regulations 
respecting  returns  by  non-resident  aliens.  In  the  case  of  foreign 
fiduciaries  the  law  is  silent,  but  seemingly  a  return  will  be  re- 
quired by  the  Treasury  Department  if  the  foreign  fiduciary  has 
received  any  net  income  from  sources  within  the  United  States 
during  the  taxable  year. 

Where  Filed.  In  the  case  of  foreign  fiduciaries  the  return 
should  be  filed  with  the  Collector  at  Baltimore,  Maryland.** 

When  Piued.  Returns  of  foreign  fiduciaries  are  filed  at  the 
same  time  as  those  of  domestic  fiduciaries.**  The  same  general 
rules  are  applicable  to  the  filing  of  returns  by  non-resident  aliens 
and  by  foreign  fiduciaries.  The  same  extensions  of  time  may  be 
granted  and  the  same  penalties  imposed  for  neglect  or  failure  to 
file.*^ 

WrrHHOIiDING    AT    THE    SOUBCE    AqAINST    FOREIGN    PiDUCIARIES. 

The  provisions  with  respect  to  withholding  the  tax  at  the  source 
apply,  in  the  case  of  payments  to  foreign  fiduciaries,  in  the  same 
manner  as  in  the  case  of  payments  to  non-resident  aliens.  A  for- 
eign fiduciary  may  not  receive  the  benefit  of  the  specific  exemp- 
tion by  filing  a  claim  therefor  with  the  withholding  agent,®*  and 
cannot  otherwise  claim  exemption  from  withholding  of  the  tax 
at  the  source.^  He  may  claim  the  benefit  of  deductions  and  cred- 
its and  obtain  a  refund  of  any  amounts  withheld  in  excess  of  the 
tax  liability  of  the  estate,  in  the  same  manner  as  is  prescribed 
with  respect  to  non-resident  alien  individuals.*^ 

Withholding  at  the  Source  by  Foreign  Fiduciaries.  Since 
a  foreign  fiduciary  is  not  personally  within  the  jurisdiction  of 
this  Government,  the  requirements  imposed  upon  domestic  or  res- 

MBevenue  Act  of  1918,  §225. 

•ftBevenuo  Act  of  1918,  g  227  (b). 

96Beveiiue  Act  of  1918,  f S  225  and  227  (a). 

•7  See  Chapters  34  and  36. 

MBerenue  Act  of  1918,  §217.  This  provision  of  the  law  authorizes  the 
Commissioner  to  permit  non-resident  aliens  to  claim  exemption  at  the  source, 
but  no  such  permission  has  been  granted  except  as  to  alien  employees.  See 
Chapter  40. 

••Letter  from  Treasury  Department  dated  December  28,  1916;  I.  T.  S.  1919, 
1546. 

100  See  Chapter  4. 
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ident  fiduciaries  to  withhold  the  tax  in  paying  income  to  non-resi- 
dent aliens  do  not  appjy  to  such  fiduciaries. 

Inpobmation  at  the  Soubcb  by  Foreign  Ftouciaribs.  A  for- 
eign fiduciary  is  under  no  duty  to  supply  the  Government  with 
information  at  the  source  as  to  payments  made  to  others,  excepi; 
so  far  as  information  is  supplied  with  respect  to  beneficiaries  in 
the  return  of  income. 


CHAPTER  7 

FARMERS 

The  application  of  the  incoine  tax  law  in  the  case  of  farmers 
presents  eertain  peculiar  difficulties  and  has  been  the  subject  of 
particular  consideration  on  the  part  of  the  Treasury  Department. 
A  number  of  rulings  and  regulations  relating  specifically  to  farms 
and  farming  have  resulted.^  These  rules  pertain  mainly  to  spe- 
cial items  of  a  farmer's  income,  the  methods  permitted  for  the 
computation  of  his  gross  income,  and  the  application  of  the  stat- 
utory deductions  to  the  transactions  usually  involved  in  the  busi- 
ness of  farming. 

Definition*  The  term  ''farming"  is  defined  as  embracing  the 
farm  in  the  ordinarily  accepted  sense  and  includes  stock  farms, 
dairy  farms,  poultry  farms,  fruit  farms,  truck  farms,  plantations, 
ranches,  and  all  land  used  for  farming  operations;  and  the  term 
''farmer"  is  defined  as  all  corporations,  partnerships  or  indi- 
viduals who  cultivate,  operate,  or  manage  such  farms  for  gain 
or  profit,  either  as  owners  or  tenants .• 

"GenUemen  Farmers."  A  person  cultivating  or  operating  a 
farm  for  recreation  or  pleasure,  and  not  upon  the  basis  of  the 
recognized  principles  of  commercial  farming,  the  usual  result  of 
which  is  a  loss  from  year  to  year,  is  not  regarded  as  a  farmer. 
In  such  cases,  if  the  operation  of  a  farm  results  in  a  net  gain 
for  the  year,  such  gain  must  be  reported  as  inpome.  If,  how- 
ever, the  expenses  and  losses  incurred  in  connection  with  the 
farm  are  in  excess  of  the  receipts  therefrom,  the  entire  receipts 
from  the  sale  of  products  may  be  ignored  in  rendering  a  return 
of  income ;  and  the  expenses,  being  regarded  as  personal  expenses, 
will  not  be  allowed  as  a  deduction  from  the  income  derived  from 
other  sources.' 

IBeg.  45,  Arts.  3S,  110,  145,  171;  T.  D.  2565,  amending  T.  D.  2153;  Ubg.  33 
Rev ,  Arts.  4  and  123. 
t  Beg.  45,  Art.  35 ;  T.  D.  2665. 
iBeg.  45,  Arts.  35  and  110;  Beg.  33  Bev.,  Art.  4.    If  a  farmer  hujs  a 
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FarmerB  Keeping  Books  and  Taking  Inventories.  Farmers 
keeping  books  according  to  approved  methods  of  accounting,  a.nd 
whose  books  clearly  reflect  net  income,  and  taking  annual  in- 
ventories may,  if  the  same  method  is  consistently  followed  from 
year  to  year,  prepare'their  returns  in  accordance  with  the  shoTV- 
ing  made  by  their  books  and  inventories.^ 

Inventories.    If  the  inventory  method  is  adopted,  the  farmer 
should,  in  order  to  ascertain  gross  income,  add  to  the  amount 
received  from  sales  made  during  the  year,  the  inventory  of  ttte 
live  stock  and-  products  on  hand  at  the  close  of  the  year  and 
'    from  this  sum  deduct  the  amount  expended  in  purchasing  live 
stock  and  products  plus  the  inventory  of  the  live  stock  and 
products  on  hand  at  the  beginning  of  the  year.    The  inventory 
at  the  beginning  of  the  year  must  correspond  with  the  inventory 
at  the  close  of  next  preceding  year  and  it  (a)  miLst  include  the 
cost  of  live  stock  or  products  purchased  for  resale,    (b)    may 
include  live  stock  and  products  produced  on  the  farm  still  on 
hand.*    If  gross  income  is  ascertained  by  inventories,  no  deduc- 
tion can  be  made  for  live  stock  or  products  lost  during  the  year, 
whether  purchased  for  resale  or  produced  on  the  farm,  as  such 
losses  will  be  reflected  in  the  inventory  by  reducing  the  amount 
of  live  stock  or  products  on  hand  at  the  close  of  the  year.*    Live 
stock  purcha,ped  for  draft,  breeding,  or  dairy  purposes,  or  for 

farm  which  is  much  nm  down,  with  the  intention  of  making  it  a  profit  paying- 
property,  to  do  which  he  is  obliged  to  expend  large  amounts  for  labor  in  plow- 
ing and  cultivating  the  land,  for  fertilizer,  lime,  etc.,  so  that  for  several  years 
the  expenses  will  greatly  exceed  the  gross  receipts,  the  excess  of  such  expenses 
over  such  receipts  may  be  claimed  as  a  loss  against  other  income,  provided  the 
farm  continues  to  be  operated  on  a  strictly  commercial  basis.  (Income  Tax 
Primer  for  Farmers,  Question  80.) 

4  Reg.  45,  Art.  35;  T.  D.  2665.    See  Chapter  16. 

»T.  D.  2665.  Income  Tax  Primer  for  Farmers,  Questions  95-100.  An 
example  of  the  inventory  method  is  as  follows: 

Sales  of  live  stock  and  products  during  year $9,000 

< 

Inventory  of  live  stock  and  products  at  close  of  year 4,000 

$13,000 
Inventory  of  live  stock  and  products  at  beginning  of  year. . .  3,000 
Cost  of  live  stock  during  the  year 2,000  5,000 

Gross  income  from  farming :,  $8,000 

6  Beg.  45,  Art.  145. 
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anj  puxpose  other  than  resale,  may  be  included  in  the  inventory 
for  each  year  at  a  figure  which  will  reflect  the  reduction  in  value 
estimated  to  have  occurred  during  the  year  through  increase 
of  age  or  other  causes.  Such  a  reduction  in  value  should  be 
based  on  the  cost  and  estimated  life  of  the  live  stockJ  In  the 
ease  of  loss  of  such  live  stock  no  deduction  can  be  made,  as  the 
loss  will  be  reflected  in  the  inventory  at  the  close  of  the  year. 
When  an  inventory  is  used,  the  cost  price  of  the  article  sold  must 
not  be  taken  as  an  additional  deduction  in  the  farmer's  return 
of  income,  as  such  cost  price  is  reflected  in  the  inventory.* 

Acooimting  on  an  Accrual  Basis.  Farmers  keeping  books  are 
required  to  report  their  income  on  the  cash  or  accrual  basis, 
according  to  the  method  of  accounting  employed  by  them  in 
keeping  their  books.* 

Farmers  Not  Keeping  Pooks  and  Not  Taking  Inventories.  All 
farmers  not  keeping  books  and  not  taking  inventories  must* 
report  on  the  basis  of  actual  receipts  and  disbursements,  in  order 
that  their  returns  may  permit  of  audit  for  the  purpose  of  verifica- 
tion.** 

Income.  The  income  of  a  farmer  may  be  in  cash  or  in  kind; 
that  is,  like  the  income  of  any  other  individual  or  corporation 
subject  to  tax,  it  may  consist  of  money  or  of  a  money  equivalent. 
In  general,  the  income  of  a  farmer  may  be  said  to  be  determined 
according  to  the  same  principles  which  determine  the  income 
of  other  taxable  individuals  or  corporations,  but  certain  special 
rules  are  set  forth  in  the  following  paragraphs. 

Value  op  Products  Consumed  by  Farmer.  A  farmer  is 
not  required  to  report  as  income  the  value  of  farm  products 
consumed  by  himself  and  family .^^ 

« 

7  Beg.  45,  Art.  171. 

S  Beg.  45,  Art.  3S. 

SBerenne  Act  of  1918,  §212;  T.  D.  2665;  T.  D.  2433.  This  subject  is  dis- 
.cussed  in  Chapter  33. 

10  T.  D.  2665.    See  Chapter  33. 

li  Under  this  rule  a  farmer  may  use  100  bushels  of  potatoes  for  himself  and 
famity  without  being  subject  to  tax,  but  if  he  should  sell  the  potatoes,  and  use 
the  proceeds  in  buying  other  potatoes  for  his  family,  he  would  be  taxable.  The 
role  seems  incongruous,  but  may  be  the  only  practicable  one  under  the  circum- 
stanees.  Speaking  of  a  somewhat  simUar  provision  of  the  Hawaiian  law  the 
Court  said  in  Bobertson  v.  Pratt,  13  Haw.  590:    ''  *    *    *    tax  laws  must  be 

P.  T.— 7 
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Income  fbqm  Bents  BECEiyED  in  Kind.  Bents  received  in 
crop  shares  are  to  be  reported  as  income  for  the  year  in  which 
the  crop  shares  are  sold  or  otherwise  reduced  to  money  or  a 
money  equivalent.** 

Income  From  Sale  or  Exchange  of  Annual  Produce.  AU 
gains,  profits  and  income  derived  from  the  sale  of  annual  produce, 
whether  produced  on  the  farm  or  purchased  and  resold  by  the 
farmer,  must  be  reported  as  income  for  the  year  in  which  the 
product  is  actually  marketed  and  sold,  unless  an  inventory  is 
used.^  Where  a  farmer  exchanges  farm  produce  for  merchandise, 
groceries,,  or  mill  products,  the  market  value  of  the  article  or 
property  received  should  be  reported  as  income.** 

Income  From  Sale  of  Live  Stock.  For  the  purpose  of  this 
discussion. live  stock  may  be  divided  into  three  classes:  (1)  live 
stock  raised  on  the  farm,  (2)  live  stock  purchased  by  the  farmer 
for  the  purpose  of  resale  at  a  later  time,  and  (3)  live  stock 
raised  or  purchased  for  draft,  breeding  or  dairy  purposes,  or 
any  purpose  other  than  resale.  Where  a  farmer  keeps  books 
and  carries  the  value  of  his  live  stock  in  annual  inventories,  the 
total  amount  received  on  the  sale  of  any  such  stock  should  be 
entered  on  his  books  as  gross  receipts,  and  the  income  therefrom 
will  be  reflected  through  the  inventories.**  Where  the  farmer 
does  not  keep  books  and  take  inventories,  the  profit  or  income 
from  the  sale  of  live  stock  is,  generally  speaking,  the  difference 
between  the  cost  thereof  and  the  amount  received  on  the  sale.*^ 
This  general  rule  is,  however,  subject  to  several  qualifications 
or  exceptions,  as  follows : 

practical.  It  would  be  next  to  impossible  for  everyone  to  keep  an  account  and 
estimate  the  value  of  everything  he  produced  and  consumed. ' ' 

18  Beg.  45,  Art.  38,  Beg.  33  Bev.,-  Art.  4. 

18  Beg.  45,  Art.  38;  T.  D.  2665.  The  sale  of  crops,  dairy  products,  eggs 
and  fruit,  falls  within  this  rule.  (See  Income  Tax  Primer  for  Farmers,  Question 
30.) 

14  Beg.  45,  Art.  38;  T.^  D.  2665.  The  rulings  do  not  cover  cases  where  farm 
products  are  exchanged  or  bartered  for  other  articles  or  property  having  no 
definitely  ascertainable  market  value,  as  for  instance,  the  exchange  of  one  horae 
for  another,  and  it  would  seem  no  taxable  income  accrues  to  either  party  in 
such  transaction.    See  Chapter  14. 

18  T.  D.  2665.  The  rulings  permit,  but  do  not  require  the  value  of  live  stock 
raised  on  the  farm  to  be  carried  in  inventory. 

16  Beg.  45,  Art.  38.  Of  course,  if  the  selling  price  is  less  than  the  cost  tha 
result  will  be  a  loss. 


(a)  'When  the  live  stock  was  owned  on  March  1,  1913.  If 
the  live  stock  was  owned  by  the  farmer  on  March  1, 1913,  whether 
raised  on  the  farm  or  purchased,  the  fair  market  price  or  value 
on  that  date  should  be  deducted  from  the  selling  price ;  and  the 
cost,  if  any,  disregarded." 

(b)  When  the  live  stock  was  raised  on  the  farm.  If  the  live 
stock  was  raised  on  the  farm,  the  farmer  has  no  purchase  price 
to  deduct  and  the  entire  selling  price  is  income,  unless  the  live 
stock  was  owned  on  March  1,  1913,  in  which  case  the  rule  stated 
in  the  preceding  paragraph  will  apply.  The  cost  of  raising  such 
stock  is  not  deducted  from  the  selling  price,  since  such  cost 
is  an  item  of  annual  expense,  which  should  be  deducted  from 
year  to  year,  as  incurred. 

(c)  When  the  live  stock  has  been  purchased.  When  the  live 
stock  has  been  purchased,  the  purchase  price  thereof  should 
be  deducted  from  the  selling  price,  unless  the  stock  was  acquired 
before  March  1,  1913,  in  which  case  the  rule  stated  in  paragraph 
(a)  above  will  apply.  The  expense  of  care,  feeding  and  marketing 
such  stock  is  not  deducted  from  the  selling  price,  but  is  ;tteated 
as  an  item  of  annual  expense.^^  A  special  rule  may  apply  in 
the  cases  referred  to  in  this  paragraph.  Under  a  former  regula- 
tion of  the  Treasury  Department  *^  a  farmer  was  permitted  to 
charge  to  expense  the  cost  of  live  stock  purchased  for  resale. 
Where  the  cost  of  live  stock  has  been  charged  to  expense  and 
claimed  as  a  deduction  under  that  regulation  in  any  past  year, 
the  entire  proceeds  from  the  sale  of  such  live  stock  must  be 
returned  as  income  for  the  reason  that  the  farmer  is  not  again 
entitled  to  the  benefit  of  a  deduction  which  he  has  already 
received.*^ 

(d)  Live  stock  used  for  draft,  breeding  or  dairy  purposes. 
Where  live  stock  has  been  purchased  or  raised  for  draft,  breeding 
or  dairy  purposes,  and  is  sold,  the  income  is  ascertained  in  the 
manner  indicated  in  the  preceding  paragraph,  unless  the  farmer 

17  See  Chapter  17. 

It  T.  D.  2665. 

1»T.  B:  2153,  dated  Febraary  12,  1915. 

n  T.  D.  2665,  Income  Tax  Primer  for  Farmers,  Question  30.  In  such  cases, 
however,  it  seems  the  return  for  the  year  in  which  the  stock  was  purchased 
might  be  amended  to  eonform  to  present  rulings  and  the  return  for  the  year  in 
whieh  the  stoek  was  sold  prepared  accordingly. 
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has  claimed  a  deduction  for  the  depreciation  of  such  stock  in  axiy 
year.*^  In  such  cases  the  aggregate  amount  allowed  for  depre- 
ciation in  preceding  years  must  be  added  to  the  selling  price  iu 
order  to  ascertain  the  taxable  profit.**  Thus,  if  $35  has  been 
claimed  for  depreciation  in  each  of  three  years  on  a  horse  pur- 
chased for  $50&  and  sold  for  $550,  the  taxable  profit  will  be 
ascertained  by  adding  the  depreciation  for  three  years,  amounting 
to  $105,  to  the  selling  price,  making  a  total  of  $655,  and  sub- 
tracting from  such  total  the  purchase  price  of  $500,  leaving  a 
taxable  profit  of  $155. 

Inoome  from  SAiiE  OF  Otheb  Farm  Property.  Income 
from  the  sale  of  other  farm  property  should  be  reported  in 
accordance  with  the  general  rules  set  forth  in  another  chapter.*® 

Divn>END6  FROM  CooPERATiYE  ASSOCIATIONS.  All  dividends 
from  cooperative  associations  must  be  included  in  a  farmer's 
gross  income.  They  are  not  exempt  from  the  normal  tax  for 
the  reason  that  the  association  itself  is  not  taxed  upon  its  earn- 
ings. They  simply  represent  additional  amounts  accruing  to  the 
farmer  upon  sales  through  the  association.  Dividends  from  co- 
operative buying  associations  are  to  be  treated  in  the  same 
manner  as  dividends  from  cooperative  selling  'associations.** 

Incx)me  From  Other  Sources.  If  the  cost  of  produce,  live 
stock  or  other  property  which  has  been  lost  or  destroyed  is 
deducted  as  a  loss  and  subsequently  the  farmer  is  reimbursed  in 
whole  or  in  part  by  the  state  or  federal  authorities  (e.  g.  where 
the  stock  has  been  killed  to  avoid  the  spreading  of  disease)  or 
by  insurance  or  indemnity,  the  amount  so  received  as  reimburse- 
ment is  income.^  This  contemplates  a  case  where  the  loss  may 
have'  been  deducted  in  one  year  and  the  reimbursement  is 
received  in  another  year.  It  is  allowable,  however,  and  advisable 
that  no  loss  be  claimed  in  such  cases  until  the  reimbursement 
has  been  received,  as  until  that  time  the  net  loss  is  not  ascer- 
tainable. When  the  reimbursement  is  received,  it  should  then 
be  treated  the  same  as  if  it  represented  the  selling  price  and  the 

«1  See  p.  104,  for  the  rules  regarding  Depreciation. 

MHeg.  45,  Art.  38.     The  same  rule  applies  when  farm  machinery  is  sold. 

S8  See  Chapter  17. 

84  Income  Tax  Primer  for  Farmers,  Questions  49  and  50. 

85  Reg.  33  Bev.,  Arts.  4  and  123. 
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gain  or  loss  determined  aee(frding  to  the  rules  set  forth  in  the 
preceding  paragraphs  relative  to  sales.  If  a  farmer  works  out 
his  road  or  other  taxes  and  claims  such  taxes  as  a  deduction  he 
must  also  include  the  same  amount  as  income,  as  by  the  work 
he  earns  sufficient  to  pay  the  taxes.  If  he  does  not  claim  deduc- 
tion  for  such  taxes  he  need  not  include  a  corresponding  amount 
as  income.  All  amounts  received  f of  board  of  persons,  board  and 
pasturage  of  animals,  labor  men  |ind  teams,  and  the  hire  or  use 
of  machinery  must  be  rijported  as  income  by  a  farmer.*^ 

Computing  Income  Upon  Crop  Basis.  If  a  farmer  is -engaged 
in  producing  crops  which  take  more  than  a  year  from  the  time 
of  planting  to  the  time  of  gathering  and  disposing,  the  income 
therefrom  may  be  computed  upon  the  crop  basis ;  but  in  any  such 
case  the  entire  cost  of  producing  the  crop  must  be  taken  as  a 
deduction  in  the  year  in  which  the  gross  income  from  the  crop 
is  realized.*' 

Deductions.  The  special  rules  in  regard  to  the  deductions 
permitted  to  fcurmers  are  set  forth  in  the  following  paragraphs. 
In  the  case  of  statutory  deductions  not  treated  below  the  gen- 
eral rules  relative  to  all  taxpayers  apply.' 

Expense.  A  farmer  who  operates  a  farm  for  profit  is  entitled 
to  deduct  from  gross  income  as  necessary  expenses  all  amounts 
actually  expended  in  the  carrying  on  of  the  business  of  farming. 
The  cost  of  ordinary  tools,  of  short  life  or  small  cost,  such  as 
hand  tools,  including  shovels,  rakes,  etc.,  may  be  included.  The 
purchase  of  a  cultivator  and  mowing  machine  constitute  improve- 
ments. They  have  an  estimated  life  of  more  than  one  year  and 
payment  for  them  should  be  considered  a  capital  expenditure. 
A  reasonable  amount  of  depreciation  of  the  machines  may  be 
deducted  from  gross  income.  The  same  principles  apply  to  the 
purchase  of  a  threshing  machine.  The  cost  of  feeding  and  raising 
live  stock  may  be  treated  as  an  expense  deduction,  in  so  far  as 
such  cost  represents  actual  outlay,  but  not  including  the  value 
of  farm  produce  grown  upon  the  farm  or  the  labor  of  the  tax- 
payer. Where  a  farmer  is  engaged  in  producing  crops  which 
take  more  than  a  year  from  the  time  of  planting  to  the  process 

*  Income  Tax  Primer  for  Farmers,  Question  28.    These  items  are  reported 
under  the  head  of  ' '  Income  From  Business  or  Profession ' '  on  the  Tax  Betnm. 
«Eeg.  45,  Art.  38. 
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of  gathering  and  disposal,  expensed  deducted  may  be  determined 
upon  the  crop  basis,  and  such  deductions  must  be  taken  in  the 
year  in  which  the  gross  income  from  the  crop  has  been  realized. 
The  cost  of  farm  machinery  and  farm  buildings  represents  a 
capital  investment  and  is  not  an  allowable  deduction  as  an  item. 
of  expense.  Amounts  expended  in  the  development  of  farms, 
orchards,  and  ranches  prior  to  the  time  when  the  productive 
state  is  reached  may  be  regarded  as  investments  of  capitaL  The 
amount  expended  in  purchasing  draft. or  work  animals  or  live 
stock  either  for  resale  or  for  breeding  purposes  is  regarded  as 
an  investment  of  capital.  The  purchase  price  of  an  automobile, 
even  when  wholly  used  in  carrying  on  farming  operations,  is  not 
deductible,  but  is  regarded  as  an  investment  of  capital.  The 
cost  of  gasoline,  repairs  and  upkeep  of  an  automobile  if  used 
wholly  in  the  business  of  farming  is  deductible  as  an  expense, 
if  used  partly  for  business  purposes  and  partly  for  the  pleasure 
or  convenience  of  the  taxpayer  or  his  family,  such  cost  may  be 
apportioned  according  to  the  extent  of  the  use  for  purposes  of 
business  and  pleasure  or  convenience,  and  only  the  proportion 
of  such  cost  justly  attributable  to  business  purposes  is  deductible 
as  a  necessary  expense.**  Any  payments  which  a  farmer  is  com- 
pelled to  ma^ce  as  a  result  of  a  collision  between  his  automobile 
and  a  vehicle  is  an  allowable  deduction  if  the  automobile  was 
being  used  in  connection  with  his  business  at  the  time  of  the 

SSBev.  45,  Art.  110;  In<:ome  Tax  Primer  for  Farmers,  Questions  59  and  72. 
Under  Beg.  33  Rev.,  Art.  4  and  T.  D.  2153,  dated  Febniary  12,  1915,  the  de- 
duction of  expenses  in  the  return  for  the  year  in  which  they  were  made,  .even 
though  the  crops  and  stock  in  connection  with  which  they  were  incurred  may 
not  have  been  marketed  during  the  year  for  which  the  return  was  rendered,  was 
only  permissible.  Where  under  the  former  rulings  a  farmer  had  not  deducted 
the  cost  of  producing  the  farm  products  he  might  deduct  the  same  from  the 
selling,  price  and  report  only  the  difference  as  income.  T.  D.  2665  limited 
such  deduction  to  the  year  in  which  the  expenditures  were  made.  The  above 
ruling  in  relation  to  crops  which  take  more  than  a  year  from  the  time  of 
planting  to  the  process  of  gathering  and  disposal  limits  the  deduction  to  the 
year  in  which  the  gross  income  from  the  crop  is  realize^  It  was  formerly  held 
that  the  cost  of  stock  purchased  for  resale  might,  at  the  option  of  the  farmer, 
be  deducted  as  an  expense,  or  taken  into  consideration  upon  the  sale  of  such 
stock,  but  that  money  expended  for  stock  for  breeding  purposes  was,  as  now, 
to  be  regarded  as  capital  invested  and  therefore  not  deductible,  'except  as  the 
stock  depreciated  in  value.     (See  also  Beg.  33  Bev.,  Arts.  4  and  123.) 
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collifflon.  The  nde  is  otherwise  if  he  was  riding  for  pleasure.^ 
The  cost  of  digging  irrigation  ditches  is  not  an  allowable  deduo- 
lion  bnt  the  cost  of  repairing  such  ditches  may  be  deducted* 

Salaries.  Amounts  paid  to  a  male  employee  assisting  a  farmer 
in  operating  the  farm  are  an  allowable  deduction.  A  line  must 
be  drawn  as  to  compensation  paid  to  a  female  employee  who 
assists  a  farmer  about  the  house.  If  her  time  is  employed  entirely 
in  taking  care  of  milk  and  cream  produced  for  sale,  in  the  produc- 
tion of  butter,  cheiese,  etc.,  the  care  of  milk  cans  and  chums, 
or,  if  a  separate  table  is  maintained  for  laborers  employed  on  the 
farm  and  her  services  are  used  entirely  in  the  preparation  and 
serving  of  the  meals  furnished  the  laborers  and  in  caring  for 
their  rooms,  the  compensation  paid  her  constitutes  an  allowable 
deduction.  If,  however,  she  is  employed  to  assist  in  caring  for 
the  farmer's  own  household,  no  deduction  can  be  claimed. 
Salaries  paid  to  minor  children  may  not  be  claimed  as  a  deduc- 
tion.^ 

Ibbiqation  Company  Assessments.  In  California  and  other 
states,  fruit  growers,  ranchers  and  farmers  are  shareholders  in 
irrigation  companies,  which  are  mutual  in  character,  and  they 
are  often  assessed,  in  proportion  to  their  holdings  of  stock,  for 
sufficient  amounts  to  make  repairs  to  the  irrigation  system,  clean- 
ing out  pipes,  laterals,  etc.  Such  assessments  can  be  claimed 
as  a  deduction  under  the  heading  of  business  expenses  where 
their  purpose  is  merely  to  raise  funds  to  keep  the  irrigation 
system  in  usable  condition,  and  not  to  make  extensions  and 
betterments.'^ 

Taxes.  In  general,  the  rules  respecting  the  deduction  of  taxes 
by  farmers  are  the  same  as  the  rules  respecting  the  deducting  of 
taxes  by  other  individuals  or  corporations  subject  to  tax,  and 
are  discussed  elsewhere  in  this  book.^  Farmers  who  work  out 
road  or  other  taxes  may  deduct  the  amount  thereof,  but  if  they 
do  so  they  must  also  report  the  same  amount  as  income. 

L08SBB.  Losses  incurred  in  the  operation  of  farms  as  business 
enterprises  are  deductible  from  gross  income.    If  farm  products 

M  Ineome  Tax  Primer  for  Farqiersy  Qnestioiui  71  and  7S. 
SOIneome  Tax  Primer  for  Farmers,  Qneationa  66  and  67. 
tllneome  Tax  Primer  for  Farmen,  Qaaation  70. 
iifiee  Ohaiftar  01^ 
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are  held  for  favorable  mcurkets,  no  deduction  on  account  of 
shrinkage  in  weight  or  physical  value  or  by  reason  of  deteriora- 
tion in  storage  will  be  allowed.  The  total  loss  by  frost,  storm, 
flood  or  fire  of  a  prospective  crop,  or  of  a  crop  which  has  not  been 
sold,  is  not  a  deductible  loss  in  computing  net  income.^'  A 
farmer  engaged  in  raising  and  selling  stock,  cattle,  sheep,  horses, 
etc.,  is  not  entitled  to  claim  as  a  loss  the  value  of  animals  that 
perisl^  from  among  those  animals  that  were  raised  on  the  farm. 
If  live  stock  has  been  purchased  for  any  purpose,  and  afterwards 
dies  from  disease,  exposure  or  injury,  or  is  killed  by  order  of 
the  authorities  of  a  State  of  the  United  States,  the  actual  purchase 
price  of  such  stock,  less  any  depreciation  which  may  have  been 
previously  claimed  with  respect  to  such  perished  live  stock,  less 
also  any  insurance  or  indemnity  recovered,  may  be  deducted 
as  a  loss.  Th^  actual  cost  of  other  property,  less  depreciation 
already  allowed,  destroyed  by  order  of  the  authorities  of  a  State 
or  of  the  United  States  may  in  like  manner  be  claimed  as  a  loss ; 
but  if  reimbursement  is  made  by  a  State  or  the  United  States, 
in  whole  or  in  part,  on  account  of  stock  killed  or  property 
destroyed,  the  amount  received  must  be  reported  as  income  for 
the  year  in  which  reimbursement  is  made.  In  determining  the 
cost  of  stock  for  the  purpose  of  ascertaining  the  deductible  loss 
there  shall  be  taken  into  account  only  the  purchase  price,  and 
not  the  cost  of  any  feed,  pasturage,  or  care  which  has  been 
deducted  as  an  expense  of  operation.  If  an  individual  owns 
and  operates  a  farm,  in  addition  to  being  engaged  in  another 
trade,  business,  or  calling,  and  sustains  a  loss  from  such  operation 
of  the  farm,  then  the  amount  of  loss  sustained  may  be  deducted 
from  gross  income  received  from  all  sources,  provided  the  farm 
is  not  operated  for  recreation  or  pleasure.** 

Depreciation.  A  reasonable  allowance  for  depreciation,  may 
be  claimed  on  farm  buildings  (other  than  a  dwelling  occupied 
by  the  owner),  farm  machinery,  and  other  physical  property, 
including  live  stock  purchased  for  draft,  dairy,  or  breeding  pur- 
poses, but  no  claim  for  depreciation  on  live  stock  raised  or  pur- 
chased for  resale  will  be  allowed.     If  an  inventory  is  not  used, 

88  The  value  of  such  a  crop  has  never  entered  into  gross  income,  and  the  cost 
of  raising  the  tame  is  deductible  as  a  necessary  expense.  (Income  Tax  Primer 
for  Farmers,  Question  78.) 

34  Res:.  45,  Art.  145;  Reg.  33  Rev.,  Arts.  4  and  123;  T.  D.  26d6. 
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a  reasonable  allowance  for  depreciation  may  be  claimed,  based 
upon  the  cost  of  draft  and  work  animals  and  animals  kept  solely 
for  breeding  purposes  and  not  for  resale.^ 

Setnms  of  Farmers.  Farmers  are  required  to  make  retiuns 
of  aimual  income  or  special  returns  with  respect  to  withholding 
at  the  SQurce,  information  at  the  source,  and  other  matters  in  the 
same  manner  and  according  to  the  same  rules  as  those  prevailing 
in  the  case  of  all  individuals  and  corporations.  This  subject  is 
treated  elsewhere  in  this  book.^^  In  addition  to  the  annual 
return  of  income,  farmers  are  required  to  prepare  and  file  a 
"schedule  of  farm  income  and  expenses''  (Form  1040  F)  copies 
of  -which  may  be  obtained  from  the  local  collector. 

Payment  of  Tax ;  Penalties.  Farmeri^  pay  the  tax  in  the  same 
manner  as  other  individuals  and  corporations.'*'  They  are  also 
subject  to  all  the  penalties  which  may  be  imposed  upon  other 
individuals  and  corporations.'* 


Beg.  45,  Art.  171;  Beg.  33  Bev.;  Arts.  4  and  123.    For  the  rule  when  ax. 
inventory  is  used,  see  p.  96. 
M  See  Chapter  34. 
37  See  Chapter  35. 
ssSee  Chapter  36. 
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The  Beyenne  Act  of  1918  provides  ^  that  indiyi^nals  carrying: 
tin  business  in  partnership  shall  be  liable  for  income  tax  only  in 
^eir  individual  capacity  and  that  there  shall  be  included  in  com- 
puting the  net  income  of  each  partner  his  distributive  share, 
whether  distributed  or  not,  of  the  net  income  of  the  partnership 
for  the  taxable  year,  or  if  his  net  income  is  computed  upon  the 
basis  of  a  period  different  from  tbe  basis  upon  which  the  net  in- 
come of  the  partnership  is  computed,  then  his  distributive  share 
of  the  net  income  of  the  partnership  for  any  annual  accounting: 
period  of  the  partnership  ending  within  the  fiscal  or  calendar 
year  upon  the  basis  of  which  the  partner's  net  income  is  com- 
puted.* The  Revenue  Act  of  1918  contains  a  new  provision  re- 
quiring partnerships  to  file  returns  for  each  taxable  year.' 

Domestic  and  Foreign  Partnerships.  General  partnerships  are 
divided  inlfo  two  classes,  domestic  and  foreign.  A  domestic  part- 
nership is  one  organizejd  or  created  in  the  United  States,  includ- 

IBerenue  Act  of  1918,  §218  (a).  'Partnerships  as  such  were  not  taxable 
under  the  1916  Law,  the  partners  thereof  being  taxable  in  th^  indiyidual 
eapaeitj.  (Revenue  Act  of  1916,  §  8  (e) ;  T.  D.  1957.)  Partnerships  were 
expressly  excepted  from  the  tax  on  corporations.  (Bevenue  Act  of  1916,  §  10.) 
In  U.  8.  V.  Omlbj,  251  Fed.  982,  affirmed  258  Fed.  27,  arising  under  the  1913 
Law,  the  court  said  in  part:  ''This  law,  therefore,  ignores  for  taxing  purposes 
the  existence  of  a  partnership.  The  law  is  so  framed  as  to  deal  with  the  gains 
and  profits  of  a  partnership  as  if  thej  were  the  gains  and  profits  of  the  indi- 
vidual, partner.  *  *  *  The  law  looks  through  the  fiction  of  a  partnership 
and  treats  its  profits  and  its  earnings  as  those  of  the  individual  taxpayer. 
Unlike  a  corporation,  a  partnership  has  no  legal  .existence  aside  from  the 
members  who  compose  it.  The  Congress,  consequently,  it  would  seem,  ignored, 
for  taxing  purposes,  a  partnership's  existence  and  placed  the  individual 
partner's  share  in  its  gains  and  profits  on  the  same  footing  as  if  his  income  had 
been  received  directly  by  him  without  the  intervention  of  a  partnership  name. '  * 

8  See  p.  119  as  to  rates  of  tax  applicable  where  the  fiscal  year  of  a  partner- 
ship falls  in  calendar  year  in  which  rates  are  changed. 

1 8ee  Bevenue  Act  of  1918,  1 224. 
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in^  only  the  States,  the  Territories  of  Alaska  and  Hawaii,  and  the 
District  of  Columbia,  and  a  foreign  partnership  is  one  organized 
or  created  outside  the  United  States  as  so  defined.  The  national- 
it  j  or  residence  of  members  of  a  partnership  does  not  affect  its 
status.  A  partnership  created  by  articles  entered  into  in  San 
Francisco  between  residents  of  the  United  States  and  residents 
of  China  is  a  domestic  partnership.* 

Limited  Partnerships.  So-called  limited  partnerships  of  the 
type  authorized  by  the  statutes  of  New  York  and  most  of  the 
States  are  partnerships  and  not  corporations  within  the  mean- 

4  Beg.  45,  Art.  1508.     According  to  this  definition   (wUch  is  practically 
unaYoidable  in  view  of  the  definitions  contained  in  Section  1  of  the  Statute), 
a  partnership  composed  entirely  of  citizens  and  residents  and  doing  all  its 
bnnnesa  here  i^onld  be  a  "  foreign ' '  partnership  if  created  b^  articles  entered 
into  in  a  foreign  eonntry.    The  intention  of  the  parties  as  to  the  place  where 
the  principal  business  is  to  be  carried  on   (which  is  best  evidenced  by  the 
subsequent  acts  of  the  partnership)   would  seem  to  be  a  sounder  basis  for  a 
distinetion  between  domestic  and  foreign  partnerships.    Thus,  a  domestic  part- 
nership would  bo  one  which  has  its  principal  place  of  business  in  this  country 
and  directs  all  or  the  greater  part  of  its  business  from  its  ofilce  or  offices 
in  this  country,  whether  or  not  the  partners  are  citizens  or  aliens,  residents  or 
non-residents,  and  a  foreign  partnership  would  be  one  which  has  its  principal 
pla4!e  of  business  in  a  foreign  country  and  directs  all  or  the  principal  part  of 
its  business  from   its  office  outside  the  jurisdiction   of  the  United  States, 
whether  or  not  the  partners  are  citizens  or  aliens,  residents  or  non-residents. 
This  distinction  would  be  more  consistent  with  the  recent  ruling  that  dividends 
on  stock  and  interest  on  obligations  of  corporations  organized  in  the  United 
States,  but  doing  no  business  and  owning  no  property  therein,  paid  to  non- 
resident alien  individuals  or  corporations,  are  not  subject  to  the  income  tax. 
(Beg.  45,  Art.  92.) 

The  1916  Law  expressly  mentioned  foreign  partnerships  in  only  one  pro- 
vision (Revenue  Act  of  1916,  1 13  (e))  that  which  required  the  withholding  of 
the  tax  on  payments  of  income  from  interest  upon  bonds  and  mortgages  or 
deeds  of  trust  or  similar  obligations  of  domestic  or  other  resident  corporations, 
to  non-resident  alien  firms  and  copartnerships  not  engaged  in  business  or  trade 
within  the  United  States  and  not  having  any  office  or  place  of  business  therein. 
No  definition  of  the  term  "alien  partnership"  was  given  in  the  law  or  was 
to  be  found  in  the  regulations.  The  Law  also  referred  to  "non-resident  alien 
firms"  and  to  "non-resident  alien  copartnerships"  synonymously,  and  applied 
the  terms  without  regard  to  whether  or  not  the  firm  or  copartnership  was 
engaged  in  business  or  trade  within  the  United  States  or  had  an  office  or  place 
of  business  in  this  country.  The  term  may  be  argued  to  have  had  reference 
to  the  status  of  the  partners  composing,  the>  firm,  and  in  this  respect  it  was 
indefinite,  as  a  firm  may  be  composed  of  non-resident  aliens  and  resident  aliens 
•r  citizens. 
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ing  of  the  statute.  Such  limited  partnerships,  which  can  not  limit 
the  liability  of  the  general  partners,  although  the  special  partners 
enjoy  limited  liability  so  long  as  they  observe  the  statutory  con- 
ditions, which  are  dissolved  by  the  death  or  attempted  transfer 
of  the  interest  of  a  general  partner,  and  which  can  not  take  real 
estate  or  sue  in  the  partnership  name,  are  so  like  common  law 
partnerships  as  to  render  impracticable  any  differentiation  in 
their  treatment  for  tax  purposes.  Illinois  limited  partnerships 
are  held  to  be  partnerships.  A  California  special  partnership 
is  a  partnership.  On  the  other  hand,  limited  partnerships  of  the 
type  of  partnerships  with  limited  liability  or  partnership  asso- 
ciations authorized  by  the  statutes  of  Pennsylvania  and  of  a  few 
other  States  are  only  nominally  partnerships.  Such  so-called  lim- 
ited partnerships,  offering  opportunity  for  limiting  the  liability 
of  all  the  members,  providing  for  the  transferability  of  partner- 
ship shares,  and  capable  of  holding  real  estate  and  bringing  suit 
in  the  common  name,  are  more  truly  corporations  than  partner- 
ships and  must  make  returns  of  income  and  pay  the  tax  as  cor- 
porations. In  all  doubtful  cases  limited  partnerships  will  be 
treated  as  corporations  unless  they  submit  satisfactory  proof  that 
they  are  not  in  effect  so  organized.  A  Michigan  partnership  is 
a  corporation.  Such  a  corporation  may  or  may  not  be  a  personal 
service  corporation.' 

5  Beg.  45,  Art.  1505,  Art.  1506  as  amended  by  T.  D.  2943.  In  Art.  1506  as 
first  promulgated  Virginia  partnership  associations,  also,  'were  held  to  be 
corporations.  Under  the  1909  Law  it  was  held  that  a  limited  partnership  was 
liable  lor  the  tax,  if  organized  for  profit  and  hairing  a  capital  stock  represented 
by  shares,  although  no  "certificates  of  stock"  were  issued.  (Op.  Atty.  Gen. 
Fed.  14, 1910.)  Limited  partnerships  were  first  broadly  and  without  any  qualifi- 
cations held  to  be  in  the  same  category  as  corporations  or  associations  under  the 
1916  Law  and  subject  to  the  income  tax  imposed  on  such  entities.  The  profits 
of  limited  partnerships  so  reporting  were  treated  as  dividends  and  were  not 
subject  to  the  normal  tax  in  the  hands  of  the  partners  receiving  them  but  were 
subject  to  the  additional  or  surtaxes  in  the  hands  of  such  partners.  (Heg.  33 
Rev.,  Art.  62;  Reg.  33,  Art.  86;  T.  D.  2137.)  A  limited  partnership  was 
defined  as  a  form  of  business  organization  created  ^by  statute  in  many  of  the 
United  States,  wherein  the  liability  of  certain  special  partners,  who  contribute 
a  specific  amount  of  capital,  is  limited  to  the  amount  so  contributed,  while  the 
general  partners  of  the  same  partnership  are  jointly  and  severally  responsible 
as  in  ordinary  partnerships.  (R«g.  33  Rev.,  Art.  62.)  It  was  held  that  a 
limited  partnership  would  be  classed  as  a  quasi-corporation  or  association  within 
the  meaning  of  the  law.     In  a  letter  dated  January  19,  1916,  written  with 
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Partnership  Associations.     Under  the  1909  Law  the  Attor- 
nt^y  General  held  that  partnership  associations  organized  under 
the  la^irs  of  Pennsylvania  (referred  to  in  the  foregoing  paragraph 
as  limited  partnerships  of  the  Pennsylvania  type),  possessing 
every  privilege  and  power  essential  to  a  corporation  were  prop- 
erly tameable  as  corporations.*   Such  associations  have  capital  con- 
tributed by  the  partners,  who  are  not  individually  liable  beyond 
the  uiipaid  capital  subscribed  by  each.    The  bther  characteristics 
of  sach  associations  which  are  more  in  the  nature  of  a  corpora- 
tion than  of  a  partnership  are  that  the  Tjprd  ''Limited''  must  be 
a  suffix:  to  the  name,  the  interest  of  a  partner  may  be  transferred 
and  new  partners  may  be  taken  in  by  vote  of  a  majority  of  the 
partners,  and  the  association  may  sue  or  be  sued  in  the  association 
name.    Michigan  and  Virginia  partnership  associations  are  of  this 
type  and  are  held  to  be  taxable  as  corporations.'' 

DiVTOENDS  PROM  LIMITED  Pabtnbrships.  The  profits  of  lim- 
ited partnerships  of  the  Pennsylvania  type  should  be  treated  by 
the  members  of  the  partnership  as  dividends  of  corporations  are 
treated  by  stockholders .•  Members  of  limited  partnerships  should 
ascertain  if  the  partnership  is  paying  a  tax  according  to  this  re- 
quirement and  if  so  the  normal  tax  should  not  again  be  paid  on 
their  shares  of  the  profits. 

Private  or  Partnership  Banks.  A  partnership  bank  con- 
ducted like  a  corporation  and  so  organized  that  the  interests 

partieular  refereDce  to  limited  partnerships  of  the  type  created  under  the  New 
York  Statute,  Laws  of  1897,  Ch.  427,  §  3D,  the  Treasury  Department  gave  its 
reasons  for  classifying  limited  partnerships  with  corporations.  After  quoting 
ttie  language  of  Revenue  Act  of  1916,  1 10  (a),  which  imposed  a  tax  on  "every 
corporation,  joint-stock  company  or  association,  or  insurance  company  •  •  • 
but  not  including  partnerships"  the  letter  stated  that  the  term  "partnership" 
a?  there  used  was  a  common  law  term  and  applied  only  to  such  partnerships 
as  were  known  to  the  common  law.  The  Treasury  Department  later  modified 
this  ruling,  drawing  a  distinction  between  limited  partnerships  of  the  Pennsyl- 
vania tyx)e  and  New  York  tyx>e  and  holding  that,  for  purposes  of  the  income, 
czeesB-profits  and  capital  stock  taxes,  limited  partnerships  of  the  New  York  type 
were  partnerships  and  limited  partnerships  of  the  Pennsylvania  type  were 
eorporations  or  j^int-stock  companies.  (T.  D.  2711;  Letter  from  Treasury 
Department  dated  May  4,  1918;  I.  T.  S.  1918,  H  3355;  Telegram  from  Treasury 
Department  dated  April  24,  1918;  I.  T.  8.  1918,  f  3325.) 

«28  Op.  Atty.  Gen.  189  (1910). 

7Eeg.  45,  Art  1506.     See  note  5. 

a  T.  D.  2137. 
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of  its  members  may  be  transferred  without  the  consent  of  tKe 
other  members  is  a  joint-stock  company  or  association  within  tHe 
meaning  of  the  statute.  A  partnership  bank  the  interests  of 
whose  members  can  not  be  so  transferred  is  a  partnership.* 

Joint  Ownership  and  Joint  Adventure.     Joint  investment; 
in  and  ownership  of  real  and  personal  property  not  used  in  tbe 
operation  of  any  trade  or  business  and  not  covered  by  any  par't- 
nership  agreement  does  not  constitute  a  partnership.    Co-owneirB 
of  oil  lands  engaged  in  the  joint  enterprise  of  developing  the 
property  through  a  common  agent  are  not  necessarily  partners. 
In  the  absence  of  special  facts  affirmatively  showing  an  associa- 
tion or  partnership,  where  a  vessel  is  owned  by  several  individuals 
and  operated  by  a  managing  owner  or  agent  for  the  account  of 
all,  the  relation  does  not  constitute  either  a  joint-stock  associa- 
tion or  a  partnership.     The  participation  of  two  United  States 
corporations  in  a  joint  enterprise  or  adventure  does  not  constitute 
them  partners.** 

General  Partnerships.  A  general  partnership,  of  what  is 
known  as  a  common  law  partnership,  which  Congress  clearly  in- 
tended to  be  exempt  from  the  income  tax  law,  is  one  which  does 
not  have  a  separate  entity,  but  is  composed  of  two  or  more  in- 
dividuals associated  together  for  the  purpose  of  carrying  on  a 
given  business  or  transaction.  Such  a  partnership  has  been  de- 
fined by  the  courts  as  ''a  business  organization  in  which  every 
partner  possesses  full  power  and  absolute  authority  to  bind  all 
the  partners  by  his  acts  or  contracts  in  relation  to  the  business 
of  the  firm,  in  the  same  manner  and  to  the  same  extent  as  if  he 
held  full  power  of  attorney  from  them."  **    Among  the  principal 

a  Reg.  45,  Art.  1503;  T.  D.  2137. 

10  Reg.  45,  Art.  1507. 

11  Letter  from  Treasury  Department  dated  January  19,  1916.  This  letter 
held  all  limited  partnerships  to  be  corporations  for  income  tax  purposes,  as 
stated  above.  (See  note  5.)  The  definition  given  is  known  as  the  test  of 
mutual  agency  and  has  been  criticised,  as  being  neither  strictly  logical  nor 
entirely  satisfactory,  on  the  ground  that  agency  results  from  the  partnership 
and  not  the  partnership  from  the  agency  and  on  the  ground  that  the  existence 
of  a  relation  of  mutual  agency  is  the  very  question  at  issue.  (See  Boreing  y. 
Wilson,  33  Ky.  L.  14,  108  S.  W.  914.)  There  is  great  conflict  of  authority  in 
the  American  decisions  on  the  subject.  The  so-called  '^ intention"  test  is 
usually  applied  as  between  the  partners  while  as  to  third  persons  the  profit- 
sharing  test  is  often  applied.    No  one  test  seems  to  be  conclusive,  the  existence 
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elements  of  a  general  partnership  are  community  of  ownership 
of  the  partnership  property,  mutual  responsibility  and  powers  in 
the  conduct  of  the  partnership  business,  mutual  liability,  joiiit 
and  several,  for  the  debts  of  the  partnership  and  mutual  interest 
in  the  profits  of  the  same.  Such  partnerships  are  not  subject' to 
the  tax,  but  the  partners  are  taxed  on  their  respective  shares  of 
the  profits.*' 

Partnerships  Consisting  of  Corporatioxis.  In  a  case  arising 
under  the  1913  Law  several  corporations,  organized  under  the 
laws  of  Hawaii  entered  into  a  partnership  with  one  another,  the 
laws  of  Hawaii  permitting  such  a  combination  for  the  transac- 
tion of  any  lawful  business.  The  by-laws  provided  for  manage- 
ment by  representatives  selected  by  the  several  partners  who 
were  to  represent  the  partners  according  to  their  respective  in- 
terests. There  were  no  special  partners  and  there  was  no  part- 
nership capital  stock.  The  by-laws  provided  for  the  existence 
of  the  association  for  45  years  unless  sooner  terminated  by  mu- 
tual consent.  It  was  held  that  this  provision  did  not  show  any 
plan  for  changeability  in  the  membership ;  that  dissolution  would 
probably  be  effected  through  the  transfer  of  any  partner's  inter- 
est; and  that  the  association  must  be  treated  for  income  tax  par- 
poses  as  a  partnership.*'  But  the  participation  of  two  corpora- 
tions in  a  joint  enterprise  would  not  constitute  them  partners.** 

Partnerships  Operating  Abroad.  No  distinction  is  made  in  the 
law  or  regulations  between  domestic  partnerships  which  operate 
entirely  within  this  country  and  those  which  operate  partly 
abroad.  A  partner's  share  of  the  net  profits  of  the  partnership 
is  in  all  cases  taxable  in  full  if  the  partner  is  a  resident  or  citi- 
zen of  this  country.  If  a  partner  is  a  non-resident  alien  many 
questions  arise  as  to  the  extent  to  which  he  is  properly  taxable 
on  the  gains  from  business  of  the  partnership  conducted  abroad. 
If  the  partnership  is  a  limited  partnership  association  under  the 
provisions  of  some  statute,  similar  to  the  Pennsylvania  statute,  the 

of  a  partnership  being  a  question  of  fact  upon  which  all  the  various  tests  may 
bear.  (See  Meehan  v.  Valentine,  145  U.  S.  611;  Haiku  Sugar  Co.  v.  Johnstone, 
249  Fed.  103.) 

ISBeVenue  Act  of  1918,  §  218. 

IS  Haiku  Sugar  Co.  y.  Johnstone,  249  Fed.  103.     This  case  contains  a  dis 
cussion  of  the  distinction  between  joint-stock  companies  and  partnerships. 

14  Beg.  45,  Art.  1507. 
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Government  will  undoubtedly  hold  that  the  partner  is  taxable; 
to  the  same  extent  as  though  it  were  a  (corporation,  but  if  it  is  a 
general  partnership  operating  partly  in  a  foreign  country,  the 
entire  income  therefrom  can  scarcely  be  considered  as  income 
arising  within  the  United  States,  even  though  the  partnership 
has  an  office  in  this  country  and  the  income  is  paid  to  the  partner 
from  that  office,  since  a  general  partnership  is  not  a  separate  en- 
tity interposed  between  the  individual  and  the  source  of  the  in- 
come." 

Procedure  in  Collecting  Income.  With  one  exception,  a  do- 
mestic partnership  is  not  subject  to  withholding  at  the  source. 
But  a  partnership  may  be  required  to  establish  its  identity  and 
states  by  filing  ^a  certificate  or  statement  showing  it  to  be  a -part- 
nership.** A  new  provision  of  the  Revenue  Act  of  1918  requires 
withholding  at  the  source  against  partnerships  in  the  case  of  in- 
terest on  bonds,  mortgages,  or  deeds  of  trust,  or  other  similar 
obligations  containing  a  so-called  ''tax-free  covenant,"  thus  giv- 
ing partnerships  as  well  as  individuals  the  benefit  of  such  cove- 
nants.*'' Partnerships  as  well  as  all  other  recipients  of  income 
will  be  required  to  disclose  their  identity  in  the  case  of  receiving 
fixed  and  determinable  income  from  another  under  the  provisions 
of  law  requiring  information  at  the  source.** 

Duty  in  Paying  Out  Income.  A  partnership  is  under  the  same 
duty  in  paying  out  income  as  is-  an  individual  or  a  corporation ; 
that  is,  in  all  cases  required  by  law  the  tax  must  be  withheld  on 
payments  of  income  to  non-resident  aliens  and  non-resident  for- 
eign corporations  **  and  information  as  to  the  name  and  address 
of  the  recipient  must  be  obtained  upon  the  payment  of  income  to 
other  individuals,  partnerships  or  corporations.** 

15  U.  S.  V.  Coulbj,  251  Fed.  982,  affirmed  258  Fed.  27.  A  distinction  is  now 
made  by  the  Treasury  Department  between  domestic  corporations  operating 
entirely  within  this  country  and  those  operating  entirely  abroad.  (Beg.  45, 
Art.  92.) 

16  Revenue  Act  of  1913,  §221;  T.  D.  1957,  T.  D.  1998;  Telegram  from 
Treasury  Department  dated  May  17,  1918;  I.  T.  S.  1918,  If  3362.  See 
Chapter  40. 

HBevenue  Act  of  1918,  §  221.    See  Chapter  40. 

IS  See  Chapter  39. 

la  Revenue  Act  of  1918,  §§221  and  237. 

SO  See  Chapters  39  and  40. 
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Net  Incoine  of  Partaerships.  The  net  income  of  a  partnership 
is  computed  in  the  same  manner  and  on  the  same  basis  as  the 
net  income  of  an  individual  except  that  a  partnership  is,  unlike 
individuals,  not  allowed  to  deduct  charitable  contributions  or 
gifts  made  within  the  taxable  year.'^  The  proceeds  of  life  in- 
surance policies  paid  upon  the  death  of  the  insured  to  partnership 
beneficiaries  need  not  be  included  in  the  gross  income  of  the  part- 
nership.** 

Deduetioiis.  The  deductions  to  which  a  partnership  is  entitled 
are  the  same  as  those  allowed  to  individuals  with  the  exception 
noted  in  the  preceding  paragraph.*'  In  the  case  of  limited  part- 
nerships of  the  Pennsylvania  type  reporting,  as  corporations,  the 
deductions  should  be  made  under  the  rules  applicable  to  corpora- 
tions. Certain  special  rulings  made  with  respect  to  deductions 
by  partnerships  are  given  below. 

Profit  Sharing.  It  has  been  held  that  an  arrangement 
whereby  a  partnership  agreed  with  an  expert  to  take  charge  of 
one  of  its  departments  upon  a  participation  of  profits  basis,  by 
which  the  expert  served  without  salary  and  received  his  compen- 
sation in  the  form  of  20%  of  the  net  profits  of  the  department 
at  the  end  of  the  year,  established  the  relation  of  employer  and 
employee,  and  that  the  compensation  paid  to  the  expert  con- 
stituted a  proper  item  of  business  expense  to  be  deducted  in  com- 
puting the  net  income  accruing  to  the  partnership  members.** 

nRerenne  Act  of  1918,  (218  (d);  Beg.  45,  Art.  321.  For  the  maimer  of 
eompatiiig  the  net  income  of  partnerships  under  the  1916  Law,  see  Reg.  33 
ReT.,  Art.  30.  It  seems  that  the  partners  may  consider  the  contributions  of 
the  partnership  as  their  own  contributions,  pro  rata.  Under  the  1916  Law, 
f*artnerahips  were  not  permitted  to  deduct  the  amount  of  their  Bed  Cross  con- 
tnbotiona,  bat  the  partners  in  computing  their  individual  income  taxes  might 
dednet  their  proportionate  amounts  of  such  contributions  subject,  of  course, 
to  the  15%  limitation.  (Telegram  from  Treasury  Department  dated  May  23, 
1918;  L  T.  6.  1918,  f  3436.)  Certain  donations  immediately  and  closely  con- 
nected with  the  business  of  a  partnership  were  held  deductible  under  the  1916 
Law.  (Letter  from  Treasury  Department  dated  May  23,  1918;  I.  T.  S.  1918, 
^  3437.)     This  subject  is  more  fully  considered  in  a  later  paragraph. 

tt  Letter  from  Treasury  Department  dated  November  18,  1919;  I.  T.  8. 
1919, 1 3642. 

»Bevenue  Aet  of  1918,  §§218  (d),  212. 

M  Letter  from  Treasury  Departnjient  dated  June  30,  1916;  I.  T.  8.  1919, 
11297. 

P.T.- 
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Insurance  Premiums.  Premiums  paid  on  life  insuranee 
policies  covering  the  life  of  an  officer,  employee  or  of  any  person 
financially  interested  in  any  business  conducted  as  a  partnership 
are  not  permitted  to  be  deducted  in  computing  the  profits  of  a 
partnership  for  the  purpose  of  determining  the  distributive  shares 
of  th^  partners.*^  On  the  maturity  of  such  policies  the  premiums 
paid  (if  not  deducted  from  the  net  income  of  the  years  in  which 
paid)  are  a  proper  deduction  from  the  amount  of  the  policy,  the 
remainder  constituting  the  taxable  portion  of  the  amount  re- 
ceived.*^ 

Distribution  of  Partnership  Profits.  The  law  has  not  been  con- 
strued at  any  time  to  require  the  collection  of  the  tax  at  the 
source  on  the  distribution  and  payment  of  the  profits  of  a  part- 
nership to  the  partners.  No  ruling  has  appeared  expressly  requir- 
ing such  deduction  on  payments  to  non-resident  alien  partners.*'' 

Profits  to  Be  Reported  by  Partners.  Income  of  a  partnership 
accrues  to  the  individual  partner  at  the  time  his  distributive  in- 
terest is  determined.^  The  distributive  share  of  the  net  income 
of  a  partnership  which  a  partner  is  required  to  include  in  his  re- 
turn is  his  proportionate  share  of  the  net  income  of  the  partner- 
ship, either  (a)  for  the  taxable  year  upon  the  basis  of  which  the 
partner's  net  income  is.  computed,  or  (b)  if  the  partner's  net 
income  is  computed  upon  the  basis  of  a  period  different  from  that 
upon  the  basis  of  which  the  net  income  of  the  partnership  is  com- 
puted, for  any  taxable  year  of  the  partnership  ending  within  the 
taxable  year  upon  the  basis  6f  which  the  partner's  net  income  is 
computed.  Amounts  earned  and  distributed  to  a  partner  by  a  part- 
nership after  the  end  of  its  taxable  year  and  before  the  end  of  his 
corresponding  taxable  year  should  be  accounted  for  both  by  the 
partnership  and  by  the  partner  in  their  returns  for  their  next 

25  Revenue  Act  of  1918,  §  215  (d) ;  Revenue  Act  of  1916,  as  amended  hy  the 
Hevenue  Act  of  1917,  §  32  (the  reference  to  §  9  is  apparently  a  mistake,  the 
reference  being  intended  to  §8  (e)).  See  Reg.  33  Rev.,  Art.  30.  Under  the 
1916  Law,  prior  to  the  1917  amendment,  the  Treasury  Department  permitted 
such  premiums  on  life  insurance  to  be  deducted  from  year  to  year  as  paid  and 
required  the  amount  of  the  policy  to  be  included  in  gross  income  in  the  year 
in  which  the  policy  matured  and  such  amount  was  received.     (T.  D.  2090.) 

86  Letter  from  Treasury  Department  dated  March  15,  1918;  L  T.  S.  1918, 
f  3290. 

87  See  L  T.  S.  1918,  f  665.    See  Chapter  40. 

88  Reg.  33  Rev.,  Art.  4. 


PABTNEBSHIPS  115 

succeeding  taxable  years.**    Both  normal  and  surtaxes  must  be 
paid,  upon  this  distributive  share,  except  as  noted  below.    When 
the  annual  profits  are  not  distributed  and  paid  to  the  partners, 
the  respective  interests  of  each  partner  in  the  undistributed  prof- 
its for  the  year  should  be  ascertained  and  the  partners  entitled 
thereto  should  include  the  amount  of  their  respective  interests 
in  their  returns  as  if  the  profits  had  been  distributed  and  paid  to 
ihem.**     Such  undivided  annual  profits  of  partnerships  having 
been  reported  by  the  individual  members  therebf  and  the  tax 
having  been  paid  thereon,  are  not  again  taxable  to  the  partners 
when  actually  distributed  at  a  later  date.**    The  distributive  in- 
terests of  the  partners  in  the  firm's  net  income  should  be  the 
amount  shown  by  the  books  when  closed  and  not  their  distribu- 
tive interests  in  the  amount  of  income  of  the  partnership  repre- 
sented by  actual  cash  receipts,  unless  the  partnership  keeps  its 
books  on  the  basis  of  cash  receipts  and  disbursements.    Where  ac- 
<*(mnts  receivable,  for  instance,  are  entered  on  the  books  of  the 
partnership  as  income  and  are  treated  as  debts  due  from  custom- 
ers or  clients,  the  partners'  returns  are  required  to  be  based  on 
the  total  sum  of  such  accounts  receivable  and  not  on  the  amount 
thereof  that  has  actually  been  paid.**   A  portion  of  the  net  income 
of  the  partnership  for  the  taxable  year  may  represent  dividends 
or  interest  exempt  from  normal  tax,   interest  from  corporate 
bonds  containing  "tax-free  covenants"  and  interest  on  bonds 
which  may  be  wholly  exempt  from  income  tax,  in  which  case  the 
niles  stated  in  the  following  paragraphs  ^ply. 

DivTOENDS.  For  the  purpose  of  the  .normal  tax  a  partner  is 
allowed  a  credit  of  his  proportionate  share  of  the  income  re- 
ceived by  the  partnership  as  dividends  from  (a)  a  corporation 
which  is  taxable  upon  its  net  income,  and  (b)  a  personal  service 
corporation  out  of  earnings  or  profits  upon  which  income  tax  has 
l»een  imposed.** 

Interest  on  National  Bonds.  For  the  purpose  of  the  normal 
tax  only,  a  partner  is  allowed  a  credit  of  his  proportionate  share 

»Beg.  45,  Art  322. 

••KejT.  33,  Art.  13.    Bevenue  Act  of  1918,  8  218  (a). 
«Reg.  33,  Art  14.    Revenue  Act  of  1918,  S  218  (a). 

» Letter  from  Treasury  Department  dated  February  28,  1916;  I.  T.  S,  1919, 
^1285.    See  also  Revenue  Act  of  1918,  §212  (b). 
» Bevenue  Act  of  1918,  S  218  (a) ;  Reg.  45,  Art  323.    See  Chapter  19. 
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of  the  income  received  by  the  partnership  as  interest  upon  the 
obligations  of  the  United  States  and  bonds  issued  by  the   W^ar 
Finance  Corporation  which  is  included  in  the  gross  income  of  the 
partnership.'*    This  credit  of  interest  on  national  bonds  for  the 
purpose  of  the  normal  tax  is  unrestricted,  becaufie  the  interest 
on  all  national  bonds  is  exempt  from  the  normal  tax.    Interest 
upon  obligations  of  the  United  States  issued  after  September  1, 
1917,  and  War  Finance  Corporation  bonds  is  exempt  from  the 
surtax  only  to  a  limited  extent  and  as  provided  in  the  respective 
acts  authorizing  the  is^ue  of  such  obligations  or  bonds,  as  amended 
and  supplemented.**    The  Revenue  Act  of  1918  provides  that  in 
the  case  of  such  obligations  or  bonds  the  interest  shall  be  exeni!)[>t 
only  if  and  to  the  extent  provided  in  the  respective  acts  authoriz- 
ing the  issue  thereof,  as  amended  and  supplemented,  and  shall  be 
excluded  from  gross  income  only  if  and  to  the  extent  it  is  wholly 
exempt  from  taxation  to  the  taxpayer  both  under  the  income  and 
war-profits  and  excess-profits  taxes.^    As  income  of  a  partnership 
is  taxable  to  the  individual  partners,  each  partner  is  treated  as  the 
owner  of  a  proportionate  part  of  the  bonds  held  by  the  partner- 
ship and  is  entitled  to  exemption  on  account  of  such  partnership 
as  if  such  partner  owned  such  proportionate  part  of  the  bonds 
directly.    Such  partner,  if  a  partner  at  the  time  of  the  original 
subscription  by  the  partnership  for  bonds  of  the  Fourth  Liberty 
Loan  or  notes  of  the  Victory  Liberty  Loan,  as  the  case  may  be,  is 
treated  as  an  original  subscriber  for  a  proportionate  part  of  such 
bonds  or  notes  subscribed  for  by  the  partnership  and  is  entitled 
to  the  appropriate  collateral  exemption  of  interest  on  bonds  of 
previous  issues  on  account  of  such  original  subscription  for  bonds 
or  notes  as  if  he  had  subscribed  directly  for  such  proportionate 
part.'*' 

MBevenue  Act  of  1918,  f  {  218  (a),  216  (b);  B,eg.  45,  Art.  323. 
86  The  amount  of  the  exemption  in  the  case  of  each  issue  is  discussed  in 
Chapter  18. 

36  Bevenue  Act  of  1918,  {  213  (a)  4. 

37  Beg.  45,  Art  82;  T.  D.  2762.  This  principle  also  applies  to  stockholders 
in  personal  service  corporations.  Under  the  1916  Law,  as  amended,  interest 
upon  the  obligations  of  the  United  States  issued  after  September  24,  1917,  was 
required  to  be  included  in  gross  income  of  a  partnership  only  to  the  extent 
to  which  the  partnership's  holdings  exceeded  $5,000  par  value  (see  Form  No. 
1065),  this  being  the  exemption  granted  in  the  Second  Liberty  Bond  Act  for 
purposes  of  the  surtaxes  then  in  force. 
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ON  Bonds  of  States,  Possessions  and  PoLmcAii  Sub- 
Divii^iOKS.     The  interest  received  by  the  partnership  on  the  obli- 
gations of  a  State  or  any  political  or  taxing  subdivision  thereor 
aud  upon  the  obligations  of  the  possessions  of  the  United  States 
might,  under  the  1916  Law,  be. deducted  by' a  partner  in  propor- 
tion to  his  share  of  the  total  partnership  profits.**    It  was  un- 
necessary to  provide  for  this  deduction  or  credit  uilder  the  Reve- 
nue Act  of  1918,  since  such  interest,  as  well  as  interest  upon  obli- 
gations of  a  territory  or  any  political  subdivision  thereof  or  the 
District  of  Columbia  and  securities  issued  under  the  Federal 
Farm  Loan  Act,  is  excluded  from  gross  income,**  and  will  not 
appear  in  the  net  income  of  the  partnership,  which  consists  of  its 
gross  income  less  deductions. 

Credit  fob  Taxes.    The  provision  of  the  Revenue  Act  of  1918 
that  the  tax  computed  shall  be  credited  with  the  amount  of  any 
income,  war-profits  and  Excess-profits  taxes  paid  during  the  tax- 
able year  to  any  foreign  country  or  to  any  possession  of  the  United 
States  is  discussed  elsewhere  in  this  book.**    Where  such  taxes 
have  been  paid  by  a  partnership,  the  income  tax  of  an  individual 
member  thereof  will  be  credited  with  the  member's  proportionate 
share  of  such  taxes  of  the  partnership  paid  during  the  taxable 
year  to  a  foreign  country  or  to  any  possession  of  the  United  States, 
as  the  case  may  be.    A  partner,  who  is  an  alien  resident  of  the 
United  States  and  a  citizen  or  subject  of  a  foreign  country,  is 
entitled  to  such  credit  only  for  taxes  paid  or  accrued  to  a  pos- 
it This  was  undoubtedly  intended  to  give  tlie  partner  the  benefit  of  the  same 
exemption  as  was  accorded  to  individuals  or  corporations  under  1 4  of  the 
1^1. venae  Act  of  1916,  although  that  section  referred  only  to  "political  sub- 
d' visions"  while  the  provision  relating  to  partnerships  refers  to  "political  and 
taxing  Bubdivisions. "     However,  political  subdivision  has  been  construed  to 
mean  any  subdivision  of  a  state  having  the  power  to  levy  taxes  so  that  the 
inclusion  of  the  phrase  "taxing  subdivision"  apparently  did  not  extend  any 
greater  exemption  to  partners  than  to  others.  ^ 

S9  Revenue  Acf  of  1918,  {213  (b).  It  is  provided  that  every  person  (the 
term  '* person"  including  partnerships)  owning  any  of  the  obligations,  securi- 
ties or  bonds  enumerated  in  the  law  to  be  absolutely  exempt  from  the  income 
tax — ^which  includes  the  bonds  referred  to  in  the  text  above — shall  in  his  return 
of  income  submit  a  rtatement  showing  the  number  and  amount  of  such  obliga- 
tions, securities  or  bonds  owned  by  him  and  the  income  received  therefrom  in 
Fiich  form  and  with  such  information  as  the  Commissioner  may  require. 
^  (Revenue  Act  of  1918,  {  213  (b)  4.) 
40  See  Chapter  32. 
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session  of  the  United  States,  or  to  the  foreign  country  of  VB^hich 
he  is  a  citizen  or  subject,  and  is  not  entitled  to  such  credit  for 
taxes  paid  or  accrued  to  that  country  unless  it  allows  a  similar 
credit  to  a  citizen  of  the  United  States  residing  therein.*^ 

Readjustment  op  "Partnership  Interests.    When  a  partner  re- 
tires from  a  partnership,  or  it  is  dissolved,  he  realizes  a  gain   or 
loss  measured  by  the  difference  between  the  price  received   for 
his  interest  and  the  cost  to  him,  or  (if  acquired  prior  thereto) 
the  fair  market  value  as  of  March  1,  1913,  of  his  interest  in  the 
partnership,  including  in  such  cost  or  value  the  amount  of   his 
share  in  any  undistributed  partnership  net  income  earned  since 
February  28,  1913,  on  which  the  income  tax  has  been  paid.      If, 
however,  the  partnership  distributes  its  assets  in  kind  and  not  in 
cash,  the  partner  realizes  no  gain  or  loss  until  he  disposes  of  the 
property  received  on  distribution.    Whenever  a  new  partner   is 
admitted  to  a  partnership,  or  any  existing  partnership  is  reorgan- 
ized, the  facts  as  to  such''  change  or  reorganization  should   be 
fully  set  forth  in  the  next  return  pf  income,  in  order  that  the  Com- 
missioner may  determine  whether  any  gain  or  loss  has  been 
realized  by  any  partner .*• 

Fiscal  Year.  The  net  income  of  a  partnership  is  computed  gen- 
erally in  the  same  manner  and  on  the  same  basis  as  the  net  in- 
come of  individuals.*'  Its  net  income  must  be  computed  upon 
the  basis  of  the  partnership's  annual  accounting  period  (fiscal 
year  or  calendar  year,  as  the  case  may  be)  in  accordance  with  the  i 
method  of  accounting  regularly  employed  in  keeping  the  books  of  i 
the  partnership.  If  no  such  method  of  accounting  has  been  em- 
ployed, or  if  the  method  employed  does  not  clearly  reflect  income, 
the  computation  is  made  upon  such  basis  and  in  such  manner  as 
in  the  opinion  of  the  Commissioner  does  clearly  reflect  income. 
If  the  partner.ship  *s  annual  accounting  period  is  other  than  a  fiscal 
year,  or  if  the  partnership  has  no  annual  accounting  period  or 
does  not  keep  books,  its  net  income  will  be  computed  on  the  basis 
of  the  calendar  year.**   If  the  net  income  of  a  partner  is  computed 

«  Revenue  Act  of  1918,  §222   (a)  4;  Reg.  45,  Art.  323. 

42  Reg.  45,  Art.  1570. 

43  Revenue  Act  of  1918,  §  218  (d). 
44 Revenue  Act  of  1918,  §212  (b).    Prior  to  the  enactment  of  the  Revenue 

Act  of  1918  reporting  on  the  basis  of  a  fiscal  year  was  a  privilege;   now  it  is 
a  requirement,  if  the  books  of  the  partnership  are  kept  on  the  basis  of  a  fiscal 

\ 
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on  the  basis  of  a  period  different  from  that  upon  the  basis  of 
which  the  net  income  of  the  partnership  is  computed,  then  the 
partner's  distributive  share  of  the  net  income  of  the  partnersh.p. 
for   any   annual   accounting  period   of  the  partnership   ending 
within  the  fiscal  year  or  calendar  year  upon  the  basis  of  which  the 
partner's  net  income  is  computed,  is  included  in  computing  the 
net  income  of  each  partner.**  '  If  the  fiscal  year  of  a  partnership 
ends  dnring  a  calendar  year  for  which  the  rates  of  tax  differ  from 
those  for  the  preceding  calendar  year,  then  (1)  the  rates  for  such 
preceding  calendar  year  apply  to  an  amount  of  each  partner's 
share   of  such  partnership  net  income  equal  to  the  proportion 
which  the  part  of  such  fiscal  year  falling  within  such  calendar 
year  bears  to  the  full  fiscal  year,  and  (2)  the  rates  for  the  calendar 
year  during  which  such  fiscal  year  ends  apply  to  the  remainder.** 
Taxation  op  Partners  in  Partnership  with  Fiscal  Year  End- 
ing IN  1919.    If  the  fiscal  year  of  a  partnership  began  in  the  calen- 
ihiT  year  1918  and  ends  in  the  calendar,  year  1919,  the  rates  of  tax 
for  the  calendar  year  1918  apply  to  the  amount  of  each  partner 's 
distributive  share  of  the  net  income  of  the  partnership  for  such 
t:sfal  year  attributable  to  the  calendar  year  1918,  and  the  rates 

>oar.  (See  Chapter  34.)  Under  the  1916  Law  a  partnership  had  the  same 
privilege  of  fixing  and  making  returns  upon  the  basis  of  its  own  fiscal  year 
as  was  aeeorded  to  corporations.  If  a  fiscal  year  ended  during  1916  or  during 
a  subsequent  calendar  year  for  which  there  was  a  rate  of  tax  different  from 
the  rate  of  the  preceding  calendar  year,  the  rate  for  the  preceding  calendar 
}ear  applied  to  an  amount  of  each  partner's  share  of  such  partnership  profits 
ft|ual  to  the  proportion  which  the  part  of  such  fiscal  year  falling  within  such 
preceding  calendar  year  bore  to  the  full  fiscal  year  and  the  rate  for  the 
calendar  year  during  which  such  fiscal  year  ended  applied  to  the  remainder  of 
such  profits.  (Beyenue  Act  of  1916,  f  8  (e)  as  amended  by  the  Bevenue  Act 
of  1917.)  Prior  to  this  amendment  of  the  statute  the  Treasury  Department 
hp]d  that  where  the  fiscal  year  of  a  partnership  ended  at  any  time  other  than 
December  31st  the  total  profits  of  the  partnership  were  required  to  be  reported 
as  income  of  the  partners  for  the  calendar  year  in  which  the  fiscal  year  of  the 
partnership  ended. 

tf  Rerenue  Act  of  1918,  {  218  (a). 

40  Beyenue  Act  of  1918,  §218  (b).  In  the  case  of  an  individual  member 
'  t  a  partnership  making  return  for  a  fiscal  year  beginning  in  1917  and  ending 
in  1918,  his  proportionate  share  of  any  excess-profits  tax  imposed  upon  the 
partnership  under  the  Beyenue  Act  of  1917  with  respect  to  that  part  of  such 
tival  year  falling  in  1917,  was  deducted  from  that  part  of  the  income  subject 
to  the  1917  rates,  and  not  from  that  part  subject  to  the  1918  rates.  (Bevenue 
Act  of  1918,  1218   (c).) 
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for  the  calendar  year  1919  to  the  amount  of  each  partner's  dis- 
tributive share  of  such  net  income  of  the  partnership  attributable 
to  the  calendar  year  1919.      The  amount  of  each  partner's  dis- 
tributive share  of  the  net  income  of  the  partnership  for  sucli  fiscal 
year  attributable  to  the  calendar  year  1918  is  found  by  determin- 
ing the  net  income  of  the  partnership  for  its  entire  fiscal  year  in 
accordance  with  the  law  applicable  to  the  calendar  year  1918  and 
the  distributive  share  thereof  of  each  partner,  and  then  taking 
such  proportion  of  that  distributive  share  as  the  part  of  the  fiscal 
year  falling  within  the  calendar  year  1918  bears  to  the  full  fiscal 
year.    The  amount  of  each  partner's  distributive  share  of  the  net 
income  of  the  partnership  for  such  fiscal  year  attributable  to  the 
calendar  year  1919  is  found  by  determining  the  net  income  of  the 
partnership  for  its  entire  fiscal  year  in  accordance  with  the  law 
applicable  to  the  calendar  year  1919  and  the  distributive  share 
thereof  of  each  partner,  and  then  taking  such  proportion  of  that 
distributive  share  as  the  part  of  the  fiscal  year  falling  within  the 
calendar  year  1919  bears  to  the  full  fiscal  year.*'' 

Application  of  Different  Tax  Rates  in  the  Case  op  Fiscal. 
Year  op  Partnership  Ending  in  1919.  Any  deductions,  exemptions 
or  credits  to  which  the  partner  in  a  partnership  with  a  fiscal  year 
ending  in  1919  is  entitled  should  first  be  applied  against  his  in- 
come subject  to  the  rates  for  the  calendar  year  1919,  unless  of  a 
kind  plainly  and  properly  chargeable  against  income  taxable  at 
the  rates  for  the  calendar  year  1918.  In  determining  the  rates  of 
tax  applicable  to  the  amounts  of  the  distributive  shares  of  the 
partners  attributable  to  the  calendar  years  1918  and  1919,  re- 
spectively, the  amounts  subject  to  the  rates  for  the  calendar  year 
1919  should  be  placed  in  the  lower  brackets  of  the  rate  schedule 
provided  in  the  statute,  and  the  amounts  attributable  to  t^e  calen- 
dar year  1918  in  the  next  higher  brackets  of  the  rate  schedule 
applicable  to  that  year.** 

Net  Losses  of  Partnership.  TVTiere  the  result  of  partnership 
operation  is  a  net  loss,  the  loss  will  be  divisible  between  the  part- 
ners  in-  the    same    proportion    as    a   profit   would   have    been 

4flrBeg.  45,  Art.  326.  For  the  rule  in  the  case  of  partnerships  with  fiscal 
years  ending  in  1918  and  tlie  application  of  the  different  tax  rates  in  such 
cases,  see  Beg.  45,  Arts.  324-325. 

« Reg.  45,  Art.  327. 
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divisible,  and  may  be  used  by  the  individual  partners  in  their  re- 
turns of  income,**  as  the  loss  of  a  partnership  is  considered  to  be 
a  loss  sustained  in  trade  by  the  individual  members.  The  partner 
may  deduct  the  loss  whether  he  is  compelled  to  make  good  his 
proportionate'  share  by  payment  of  money  to  the  partnership  or 
whether  the  loss  is  charged  against  profits  accrued  to  his  account 
in  preceding  years.**  If  the  loss  occurs  in  a  fiscal  year  covering 
a  period  in  which  there  is  a  change  of  tax  rates  it  does  not  seem 
that  the  loss  should  be  pro-rated  although  the  income,  if  any, 
would  be,  since  a  loss  is  deductible  in  the  year  in  which  it  is 
actually  sustained.*^ 

Profits  Earned  Prior  to  March  1, 1913.  In  a  case  arising  under 
the  1913  Law  it  was  contended  that  where  the  fiscal  year  df 
a  partnership  ended  between  March  1,  1913,  and  December  31st 
of  the  same  year,  the  equitable  method  would  be  to  apportion  the 
profits  for  the  fiscal  year  in  equal  monthly  installments  and  allot 
to  the  period  preceding  March  1st  its  proper  proportion,  making 
the  partners  taxable  only  on  their  respective  shares  in  the  remain- 
der. The  court  held  that  the  plaintiff  in  this  case  failed  to  show 
that  profits  were  earned  by  the  partnership  prior  to  March  1, 1913, 
and  in  what  smn,  and  in  the  absence  of  such  showing  the  court  as- 
sumed that  the  tax  was  legally  collected."  The  Treasury  Depart- 
ment held  under  the  1913  Law  that  the  entire  amount  of  profits 
accruing  to  a  partner  at  the  close  of  the  fiscal  year  of  the  partner- 
ship were  taxable  in  the  calendar  year  in  which  the  fiscal  year 
ended,*®  although  a  part  of  the  fiscal  year  may  have  covered  a 
period  prior  to  the  incidence  of  the  tax. 

Returns  by  Partnerships.  Every  partnership  must  make  a  re- 
turn of  income,  regardless  of  the  amount  of  its  net  income.  The 
return  should  be  on  form  1065  (revised)  and  should  be  sworn  to 
by  one  of  the  partners.  Such  return  should  be  made  for  the  tax- 
able year  of  the  partnership,  that  is,  for  its  annual  accounting 
period  (fiscal  year  or  calendar  year  as  the  case  may  be),  irrespec- 

4i»Reg.  33  Rev.,  Art.  30. 

60  Letter  from  Treasury  Department  date4  February  12,  1915;  I.  T.  8. 
1918,  T  674. 

61  See  Chapter  25. 

68  Cohen  y.  Lowe,  234  Fed.  474. 
68  T.  D.  2090. 
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tive  of  the  taxable  years  of  the  partners.***  A  receiver  in  charg'e 
of  the  business  of  a  partnership  must  make  a  return  for  it  on 
form  1065  (revised). 

Contents  op  Pabtnershbp  Return.  The  return  of  a  partner- 
ship should  state  specifically  (a)  the  items  of  its  gross  income ;  (b) 
the  deductions  to  which  it  is  entitled  under  the  law;  (c)  tlie 
amounts  of  dividends  from  taxable  corporations  and  from  per- 
sonal service  corporations  out  of  earnings  and  profits  upon  which 
income  tax  has  been  imposed^  and  of  interest  upon  obligations  of 
the  United  States  and  bonds  of  the  War  Finance  Corporation  in- 
cluded in  gross  income ;  (d)  the  amount  of  any  income,  war-profits 
and  excess-profits  taxes  of  the  partnership  paid  during  the  taxable 
year  to  a  foreign  country  or  to  any  possession  of  the  United  States, 
and  the  amount  of  any  such  taxes  accrued  but  not  paid  during  the 
taxable  year;  (e)  the  names  and  addresses  of  the  individuals  who 
would  be  entitled  to  share  in  the  net  income  of  the  partnership  if 
distributed;  (f)  the  amount  of  the  distributive  share  of  such  net 
income  of  each  such  individual;  and  (g)  such  other  facts  as  are 
required  by  form  1065  (revised).^ 

Returns  op  Tax  Withheld  at  Source.  Partnerships  are  re- 
quired to  make  returns  on  or  before  March  first  of  each  year  of 
amounts  of  tax  required  to  be  withheld  at  tKe  source.*® 

64Eevenue  Act  of  1918,  §224;  Reg.  45,  Arts.  411  and  412.  If  the  partner- 
ship makes  any  change  in  its  accounting  period,  it  should  make  its  return  in 
accordance  with  the  provisions  of  §  226  of  the  Statute  and  Beg.  45,  Art.  431. 
Prior  to  the  enactment  of  this  provision  partnerships  as  such  were  not  required 
to  render  annual  returns  of  income,  but  when  requested  hj  the  Commissioner, 
or  any  collector,  were  required  to  make  a  correct  return  of  earnings,  profits 
and  income,  showing  their  gross  income  and  the  deductions  and  credits  allowed 
by  the  law  and  the  names  and  addresses  of  the  individuals  who  would  be 
entitled  to  the  net  earnings,  profits  and  income  if  distributed.  It  was  not 
required  in  such  returns  that  the  partnership  report  income  exempt  under  §  4 
of  the  1916  law.  (Revenue  Act  of  1916,  §  8  (e) ;  Reg.  33  Rev.,  Art.  30;  Reg. 
33,  Art.  12.)  Special  returns  from  partnerships  were  required  generally  in 
1913,  but  no  returns  were  required  for  the  year  1914  or  for  subsequent  years, 
except  in  instances  where  it  was  specially  required  by  the  Commissioner  or  a 
collector.  In  1917  partnerships  were  required  to  file  returns  of  income  for  the 
excess  profits  tax. 

56  Reg.  45,  Art.  412. 

56  Revenue  Act  of  1918,  §§221  (c)  and  237;  Reg.  45,  Arts.  361-376;  see 
Chapter  40. 
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RfTTUBKS  OP  Information.  Partnerships  are  required  to  file 
such  returns  as  are  required  under  the  provisions  of  law  relating 
to  information  at  the  source.**^ 

Reports  by  Brokers.  Every  partnership  doing  business  as  a 
broker  is  required,  when  called  ujfon  by  the  Commissioner,  to 
make  a  return  showing  the  names  of  its  customers  with  such  de- 
tails as  to  the  profits,  losses  or  other  information  which  the  Com- 
missioner may  require,  as  to  each  of  such  customers,  as  will  enable 
the  Commissioner  to  determine  whether  all  income  tax  due  on  the 
profits  or  gains  of  such  customers  has  been  paid.**  This  report  is 
for  the  purpose  of  information  at  the  source  and  is  more  fully 
discussed  in  another  chapter;*^ 

Penalties.  Partnerships  or  their  members  or  employees  are  sub- 
ject in  certain  cases  to  penalties,  both  specific  and  ad  valorem, 
tor  failing  or  refusing  to  make  returns,  to  supply  information,  to 
pay  or  collect  any  tax,  or  for  wilfully  attempting  in  any  manner 
to  defeat  or  evade  the  income  tax.  Such  penalties  are  more  par- 
ticularly discussed  in  another  chapter.^ 

Examination  of  Partnership  Records.  All  partnership  books, 
papers,  records  or  memoranda  are  subject  to  examination  by  any 
revenue  agents  or  inspectors  designated  by  the  Commissioner  for 
the  purpose  of  ascertaining  the  correctness  of  returns  which  have 
been  made,  or  making  a  return  where  none  has  been  made,  in  ac- 
cordance with  and  subject  to  rules  which  are  discussed  at  length 
in  another  chapter.*^ 

Foreign  Partnerships.  The  distinction  between  domestic  and 
foreign  partnerships  is  given  above.®*  The  Revenue  Act  of  1918 
does  not  use  the  word  **foreign"  in  connection  with  partnerships 
in  the  part  of  the  Act  imposing  the  income  tax.^  The  Act,  how- 
ever, provides  that  individuals  carrying  on  business  in  partnership 
shall  be  liable  for  income  tax  in  their  individual  capacity.  This 
implies  that  the  income  of  a  foreign  partnership  from  sources 

WBevenue  Act  of  1918,  §256;  Reg.  45,  Arts.  1071-1080. 
UReyenue  Act  of  1918,  §255;  Beg.  45,  Art.  1061. 
>»8ee  Chapter  39. 
MSee  Chapter  36. 
81  See  Chapter  38. 
«  See  p.  106. 

^  The  tmn  ' '  foreign ' '  is  appUed  to  partnerships  in  the  title  imposing  Stamp 
Taxes,     (Bcvenue  Act  of  1918,  §  1107,  Title  XI,  Schedule  A-15.) 
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within  the  United  States  is  taxable  in  the  hands  of  the  non-resi- 
dent alien  partners,  to  the  extent  included  in  the  distributive 
share  of  each,  and  such  has  been  the  ruling  of  the  Treasury  De- 
partment.^   The  income  received  by  a  non-resident  alien  part- 
nership from  sources^ithin  the  United  States  does  not,  like  the 
income  received  by  a  domestic  or  resident  alien  partnership,  lose 
its  identity  as  to  source  when  distributed  to  a  non-resident  alien 
member  of  a  firm.^    If  the  partner  is  a  citizen  or  resident  of  this 
country,  he  is  of  course  subject  to  tax  upon  his  entire  distributive 
share  of  the  profits  of  any  partnership  of  which  he  may  be  a  mem- 
ber.   Foreign  partnerships  are  divided  into  two  classes :    (1)  resi- 
dent foreign  partnerships,  and  (2)  non-resident  foreign  partner- 
ships.    A  foreign  partnership  which  is  engaged  in  business  or 
trade  within  the  United  States  and  has  an  office  or  place  of  busi- 
ness herein  is  a  resident  foreign  partnership,  and  a  foreign  part- 
nership which  is  not  engaged  yi  business  or  trade  within  the 
United  States  and  has  no  office  or  place  of  business  herein  is  a 
non-resident  foreign  partnership. 

Extent  to  Which  Taxable.  Foreign  partnerships,  unless  they 
are  of  the  kind  taxable  as  corporations,^*  are  not  taxable,  but  the  , 
partners  are  required  to  pay  the  tax  in  all  cases  on  their  dis- 
tributive shares  of  the  profits,  gains  or  income  of  the  partnership 
arising  from  sources  within  the  United  States.  Thus,,  in  the  case 
of  resident  foreign  partnerships,  the  income  from  the  business 
transacted  in  the  United  States  and  from  investments  in  this 
country  is  taxable.  In  the  case  of  a  non-resident  foreign  partner- 
ship, income  from  investments  in  this  country  and  gains  from  the 
buying  and  selling  of  property  of  any  kind  in  this  country  are 
taxable.*''  The  law  expressly  provides  that  amounts  received  (al- 
though paid  under  a  contract  for  the  sale  of  good^  or  otherwise) 

M  Letter  from  Treasury  Department  dated  April  7,  1917;  I.  T.  S.  1918, 
f  702;  Letter  from  Treasury  Department  dated  June  6,  1918;  I.T.  S.  1918, 
1 3528;  Letter  from  Treasury  Department  dated  October  1,  1918;  I.  T.  S.  1919, 
11521;  Letter  from  Treasury  Department  dated  December  6,  1916;  L  T.  S. 
1919,  1(522. 

66  Letter  from  Treasury  Department  dated  October  1,  1918;  I.  T.  S.  1919, 
1[  521. 

M  See  the  discussion  of  Limited 'Partnerships  on  page  107. 

•7  Letter  from  Treasury  Department  dated  December  6,  1916;  L  T.  S.  1919, 
$522. 
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repreflentin^  profits  on  the  manufacture  and  disposition  of  goods 
within  the  United  States  are  income  from  sources  within  the 
United  States  « 

CoLLEcnoK  OP  THB  Tax  AT  THE  SouBCE.  Under  the  Revenue  Act 
of  1918,  a  partnership,  resident  or  non-resident,  is  not  subject  to 
having  any  tax  withheld  at  the  source  on  income  from  sources  in 
this  country,  except  in  the  case  of  interest  upon  bonds  of  corpora- 
tions containing  covenants  to  pay  the  tax.**  The  Treasury  De- 
partment under  the  1916  Law  made  no  distinction  based  upon 
the  status  of  the  individual  partners  and  no  such  distinction  is 
made  under  the  present  law.""^ 

Procbdurb  in  Collecting  Income.  In  collecting  income  from 
interest  on  bonds  not  containing  a  ** tax-free  covenant"  a  resident 
or  non-resident  foreign  partnership  makes  use  of  a  form  certify- 
ing that  it  is  not  subject  to  having  the  income  tax  withheld  at 

ttRevemie  Act.  of  1918,  {213  (e);  Reg.  45,  Art  91.    A  further  discussion 
of  the  term  "sources  within  the  United  States"  is  contained  in  Chapter  4. 
•»  Revenue  Act  of  1918,  |  221  (b) ;  Reg.  45,  Art.  361.    Withholding  was  not 
required  in  any  esae  on  payments  to  a  resident  foreign  partnership  under  the 
1916  Law.    Non-resident  foreign  partnerships  were  also  not  subject  to  having 
the  tax  withheld  on  interest  from  investments  in  the  bonds  or  similar  obliga- 
tions of  domestic   or   resident  corporations    (Telegram    from    Treasury   De- 
partment dated  May  17,  1918,  I.  T.  8.  1918,  13362.)  or  on  dividends  (Reg. 
33  Rev.,  Art  32;  Letter  from  Treasury  Department  dated  June  6,  1918;  I.  T.  S. 
1918, 1 3528)  on  the  stock  of  corporations  or  other  income.    The  language  of 
the  Revenue  Act  of  1916,  {13  (e),  as  amended,  was  ambiguous.    It  provided 
that  the  provisions  relating  to  withholding  of  the  tax  should  be  made  applicable 
"to  the  tax  imi>osed  by  Subdivision  (a)  of  { 10  upon  incomes  derived  from 
interest  upon  bonds  and  mortgages  or  deeds  of  trusts  or  similar  obligations 
of  domestic   or  other  resident  corporations    •    *     *    \)j  non-resident  alien 
finns.''    l^o  tax,  as  a  matter  of  fact,*  was  imposed  upon  firms  or  partnerships 
hy  SnbdiTision  (a)  of  { 10,  and  consequently  it  was  ruled  that  no  tax  need 
be  withheld. 

^Telegram  from  Treasury  Department  dated  May  17,  1918;  L  T.  S.  1918, 
?3362.  It  is  interesting  to  note  in  this  connection  that  immediately  after  the 
1913  Law  was  enacted  and  before  it  was  held  that  partnerships  were  not  sub- 
ject to  withholding  the  Treasury  Dex>artment  provided  for  the  use  of  partner- 
ships an  ownership  certificate  which  required  a  statement  of  the  names  and 
addresses  of  each  of  the  partners.  No  such  disclosure  of  the  names  of  the 
partners  of  non-resident  foreign  partnerships  was  subsequently  required,  which 
ndieates  that  the  Treasury  Department  did  not  consider  the  individual  status 
of  the  partners  to  be  essential  in  determining  whether  or  not  withholding  is 
Mecasaiy, 
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the  source.*'*  In  collecting  any  other  form  of  income  no  prescribed 
certificate  is  necessary,  but  the  partnership  may  be  called  upon  to 
disclose  its  name  and  location  for  the  purpose  of  supplying  the 
payor  of  the  income  with  the  information  which  he  is  required  to 
transmit  to  the  Government.''^ 

Duty  in  Paying  Out  Income.  Resident  foreign  partnerships 
are  under  the  same  duty  in  paying  out  income  to  others  as  are  do- 
mestic partnerships;  that  is,  they  are  required  to  withhold  on 
payments  made  from  the  ofSce  in  this  country  under  the  same 
conditions  which  require  domestic  partnerships  to  withhold.  They 
are  also  required  to  repdrt  the  names  of  those  to  whom  they  pay 
fixed  or  determinable  income,  in  the  manner  required  by  law  of 
corporations,  partnerships,  and  individuals  generally.''^ 

71  Beg.  45,  Art.  365.    Form  No.  1001  (revised)  is  used  for  this  purpose. 

7S  For  the  1916  procedure  in  this  respect  see  Reg.  33  Bev.,  Art.  43.  Telegram 
from  Treasury  Department  dated  May  21,  1918;  I.  T.  S.  1918,  113364.  See 
I.  T.  S.  1918,  1 3452a. 

73  See  Chapters  39  and  40. 


CHAPTEB  9 

PERSONAL  SERVICE  CORPORATIONS 

In  an  attempt  to  equalize  the  relative  tax  burdens  of  corpora- 
tions and  partnerships  the  Revenue  Act  of  1918  prescribes  a  new 
system  of  taxation  for  a  certain  type  of  corporation,  which  it 
calls  a  personal  service  corporation.    Personal  service  corpora- 
tions are  corporations  whose  income  is  to  be  ascribed  primarily 
to  the  activities  of  the  principal  owners  or  stockholders  who  are 
themjselves  regularly  engaged  in  the  active  conduct  of  the  affairs 
of  the  corporation  and  in  which  capital  (whether  invested  or  bor- 
rowed)  is  not  a  material  income-producing  factor.     The  term 
** personal  service  corporation"  does  i\pt  include,  however,  any 
foreign  corporation,  or  any  corporation  50  per  centum  or  more  of 
whose  gross  income  consists  either  (1)  of  gains,  profits,  or  income 
derived  from  trading  as  a  pirincipal,  or  (2)  of  gains,  profits,  com- 
missions, or  other  income,  derived  from  a  government  contract  or 
contracts  made  between  April  6,  1917,  and  November  11,  1918, 
both  dates  inclusive.*     Personal  service  corporations  as  such  are 
not  subject  to  income  tax,  the  individual  stockholders  thereof 
being  taxed  in  the  same  manner  as  the  members  of  partnerships.* 
All  the  provisions  of  law  discussed  in  the  preceding  chapter  relat- 
ing to  partnerships  and  the  members  thereof  apply,  so  far  as  prac- 
ticable, to  personal  service  corporations  and  the  stockholders 
thereof,  provided  that  amounts  distributed  by  a  personal  service 
corporation  during  its  taxable  year  shall  be  accounted  for  by  the 
distributees   (i.  e.,  the  persons  who  actually  receive  the  divi- 
dends) ;  and  any  portion  of  the  net  income  remaining  undis- 
tributed at  the"  close  of  its  taxable  year  shall  be  accounted  for  by 
the  stockholders  of  such  corporation  at  the  close  of  its  taxable 

I  Berenne  Aet  of  1918,  {  200.  For  a  definition  of  the  tenn  ' '  Government 
contract"  see  Reg.  45,  Art.  1510. 

^Beg.  45,  Art.  328.  In  ihaking  returns  for  fiscal  years  beginning  in  1917, 
persoDal  service  corporations  were  not  treated  wholly  as  such.  See  below, 
page  135. 
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year  in  proportion  to  their  respective  shares.'  Thus,  the  indi- 
vidual stockholders  of  personal  service  corporations  are  taxable 
upon  their  distributive  shares  in  the  same  manner  as  the  mem- 
bers of  partnerships,  and  the  corporation  is  subject  to  neither 
income  nor  excess-profits  taxes  * 

Definition.  The  statutory  definition  of  personal  service  cor- 
porations has  been  given  above.  By  regulation  the  term  '^  personal 
service  corporation^'  is  defined  as  a  corporation,  not  expressly 
excluded,  the  income  of  which  is  derived  from  a  profession  or 
business  (a)  which  consists  principally  of  rendering  personal 
service,  (b)  the  earnings  of  which  are  to  be  ascribed  primarily  to 
the  activities  of  the  principal  owners  or  stockholders,  and  (c)  in 
which  the  employment  of  capital  is  not  necessary  or  is  only  in- 
cidental. No  definite  and  conclusive  tests  can  be  prescribed  by 
which  it  can  be  finally  determined  in  advance  of  an  examination 
of  the  corporation's  return  whether  or  not  it  is  a  personal  service 
corporation.'  The  general  principles  under  which  such  determi- 
nation will  be  made  are  stated  in  the  following  paragraphs. 

Certain  Cobpobations  Excluded.  The  foUowing  classes  of 
corporations  are  expressly  excluded  from  classification  as  per- 
sonal service  corporations:  (a)  foreign  corporations;  (b)  corpo- 
rations 50  per  centum  or  more  of  whose  gross  income  consists  of 
gains,  profits  or  income  derived  from  trading  as  a  principal ;  and 
(c)  corporations  50  per  centum  or  more  of  whose  gross  income 
consists  of  gains,  profits,  commissions,  or  other  income  derived 
from  a  Government  contract  or  contracts  made  between  April  6, 
1917,  and  November  11,  1918,  inclusive.  A  corporation  is  not  a 
personal  service  corporation  merely  because  less  than  50  per  cen- 
tum of  its  gross  income  was  derived  from  trading  as  a  principal  or 
from  Government  contracts.  A  corporation  can  not  be  considered 
a  personal  service  corporation  when  another  corporation  owns  or 
controls  substantially  all  of  its  stock,  or  when  substantially  all  of 
its  stock  and  of  the  stock  of  another*  corporation  (not  itself  a 
personal  service  corporation)  forming  part  of  the  same  business 
enterprise  is  owned  or  controlled  by  the  same  interests.® 

5  Revenue  Aot  of  1918,  {218  (e). 
4  Beg.  45,  Art  328. 

ft  Beg.  45,  Art  1523. 

6  Beg.  46,  Art.  1584. 
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PsBSONAii  Services  Bendebed  by  Pebsonal  Sebvige  Cobpoba- 
noN.  In  order  that  a  corporation  may  be  deemed  to  be  a  personal 
service  corporation  its  earnings  must  be  derived  principally  from 
compensation  for  personal  services  rendered  by  the  corporation 
to  the  persons  with  whom  it  does  business.  Merchandising  or 
trading  either  directly  or  indirectly  in  commodities  or  the  services 
of  others  is  not  rendering  personal  service.  Conducting  an  aac- 
tion,  agency,  brokerage,  or  commission  business  strictly  on  the 
basis  of  a  fee  or  commission  is  rendering  personal  service.  If, 
however,  the  corporation  assumes  any  such  risks  as  those  of  mar- 
ket fluctuation,  bad  debts,  failure  to  accept  shipments,  etc.,  or  if  it 
guarantees  the  accounts  of  the  purchaser  or  is  in  any  way  respon- 
sible to  the  seller  for  the  payment  of  the  purchase  price,  the  trans- 
action is  one  of  merchandising  or  trading  and  this  is  true  even 
though  the  goods  are  shipped  directly  from  the  producer  to  the 
consumer  and  are  never  actually  in  the  possession  of  the  corpora- 
tion. The  fact  that  earnings  of  the  corporation  are  termed  com- 
missions or  fees  is  not  controlling.  The  fact  that  a  commission  or 
fee  is  based  on  a  difference  in  the  prices  at  which  the  seller  sells 
and  the  buyer  buys  raises  a  presumption  that  the  transaction  is 
one  of  merchandising  or  trading,  and  it  will  be  so  considered  in 
the  absence  of  satisfactory  evidence  to  the  contrary.'' 

Personal  Service  Rendered  bt  Pebsonal  Service  Cobpoba- 
noN :  MoBE  Than  One  Business.  It  frequently  happens  that  cor- 
porations are  engaged  in  two  or  more  professions  or  businesses 
which  are  more  or  less  related,  one  of  which  does  not  consist  of 
rendering  personal  service.  Thus  an  engineering  concern  may  also 
engage  in  contracting,  which  amounts  to  trading  in  materials  and 
labor,  a  brokerage  concern  may  guarantee  some  of  its  accounts, 
a  photographer  may  sell  pictures,  frames,  art  goods,  and  supplies, 
or  a  dealer  in  a  commodity  may  furnish  expert  advice  or  services 
with  respect  to  its  installation,  use,  etc.  In  such  case  the  cor- 
poration is  not  a  personal  service  corporation  unless  the  non-per- 
sonal service  element  is'  negligible  or  merely  incidental  and  no 
appreciable  part  of  its  earnings  is  to  be  ascribed  to  such  sources.* 

AcTiviTiEB  OP  Stockholders  of  Pebsonal  Service  Corporation. 
In  determining  whether  a  corporation  is  a  personal  service  corpo- 

7  Beg.  45,  Art  1525. 
•Beg.  45,  Art.  1596. 

P.T.- 
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ration,  no  weight  can  be  given  to  the  fact  that  it  renders  personal 
services  unless  (a)  the  principal  owners  or  stockholders  are  regu- 
larly engaged  in  the  active  conduct  of  its  affairs  and  ai*e  engaged 
in  such  a  manner  that  the  earnings  are  to  be  ascribed  primarily 
to  their  activities,  and  (b)  its  affairs  are  conducted  principally  by- 
such  owners  or  stockholders.^ 

Activities  op  Stockholders  of  Personal  Service  CoRPORATioisr : 
Conduct  of  Affairs.  Where  the  principal  owners  or  stockholders 
do  not  render  the  principal  part  of  the  services,  but  merely  super- 
vise or  direct  a  force  of  employees,  the  corporation  is  not  a  per- 
sonal service  corporation.  If  employees  contribute  substantially 
to  the  services  rendered  by  a  corporation,  it  is  not  a  personal 
service  corporation  unless  in  every  case  in  which  services  are  so 
rendered  the  value  of  and  the  compensation  charged  for  such 
services  are  to  be  attributed  primarily  to  the  experience  or  skill 
of  the  principal  owners  or  stockholders  and  such  fact  is  evidenced 
in  some  definite  manner  in  the  normal  course  of  the  profession  or 
business.  The  fact  that  the  principal  owners  or  stockholders  give 
personal  attention  or  render  valuable  services  to  the  corporation 
as  a  result  of  which  its  earnings  are  greater  than  those  of  a  cor- 
poration engaged  in  a  like  or  similar  business,  the  principal  own- 
ers or  stockholders  of  which  do  not  devote  personal  attention  to 
the  management  or  supervision  of  its  affairs,  does  not  of  itself 
constitute  the  corporation  a  personal  service  corporation.*® 

AcTivrriEs  of  Stockholders  qf  Personal  Service  Corporation  : 
Stock  Interest  Required.  No  definite  percentage  of  stock  or  in- 
terest in  the  corporation  which  must  be  held  by  those  engaged  in 
the  active  conduct  of  its  affairs  in  order  that  they  may  be  deemed 
to  be  the  principal  owners  or  stockholders  can  be  prescribed  as  a 
conclusive  test,  as  other  facts  may  affect  any  presumption  so 
established.  No  corporation  or  its  owners  or  stockholders  may, 
however,  make  a  return  in  the  first  instance  on  the  basis  of  its 
being  a  personal  service  corporation  unless  at  least  80  per  centum 
of  its  stock  is  held  by  those  regularly  engaged  in  the  active  con 
duct  of  its  affairs,*^ 

Activities  of  Stockholders  of  Personal  Service  Corpora- 
tion :    Change  in  Ownership.    The  fact  that  the  owners  or  stock- 

»Reg.  45,  Art.  1527. 

10  Reg,  45,  Art.  1528. 

11  R€g.  45,  Art.  1529. 
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holders  of  the  corporation  may  change  during  the  course  of  the 
taxable  year  does  not  take  a  corporation  which  is  normally  in 
the  personal  service  class  out  of  that  class.  Frequent  changes  in 
the  ownership  of  any  substantial  interest  or  number  of  shares  is, 
however,  evidence  bearing  on  the  question  as  to  whether  the  prin- 
cipal owners  or  stockholders  are  actively  engaged  in  the  conduct 
of  the  affairs  of  the  corporation.  The  incapacity,  retirement  or 
death  of  a  principal  owner  or  stockholder  who  has  been  actively 
engaged  in  the  conduct  of  its  affairs  will  not  be  deemed  to  ^make 
any  change  in  the  status  of  the  corporation  during  a  reasonable 
time  thereafter.** 

C.vpiTAL  OP  Personal  Service  Corporation.  In  determining 
whether  a  corporation  is  a  personal  service  corporation,  no  weight 
can  be  given  to  the  fact  that  the  invested  capital  for  purposes  of 
the  excess-profits  tax  or  the  actual  investment  of  the  principal 
owners  or  stockholders  is  comparatively  small.  The  test  estab- 
lished by  the  statute  v^rith  respect  to  capital  is  entirely  different. 
That  test  is  the  nature  of  the  profession  or  business  as  indicated 
(a)  by  the  kind  ot  services  it  renders  and  (b)  tbe  extent  to  which 
capital  is  required  to  carry  on  such  profession  or  business.  If  the 
iise  of  capital  is  necessary  or  more  than  incidental,  capital  is  a 
material  income-producing  factor  and  the  corporation  is  not  a 
personal  service  corporation.  No  corporation  is  a  personal  service 
corporation  if  it  carries  on  business  of  a  kind  which  ordinarily  re- 
quires the  use  of  capital,  irrespective  of  whether  the  owners  or 
stockholders  have  actually  invested  a  substantial  amount  of 
capital." 

Capital  op  Personal  Service  Corporation:  Inference  From 
Use.  The  term  **  capital"  means  not  only  capital  actually  invested 
by  the  owners  or  stockholders,  but  also  capital  secured  in  other 
ways.  Thus,  if  capital  is  borrowed  either  directly  as  shown  by 
bonds,  debentures,  certificates  of  indebtedness,  notes,  bills  payable 
or  other  paper,  or  indirectly  as  shown  by  accounts  payable  or 
other  forms  of  credit,  or  if  the  business  of  the  corporation  is  in 
any  way  financed  by  or  through  any  of  the  owners  or  stockhold- 
ers, these  facts  will  be  deemed  evidence  that  the  use  of  capital 
Ls  necessary.    If  a  substantial  amount  of  capital  is  used  to  finance 

It  Reg.  45,  Art.  1530. 
Wfieg.  45,  Art.  1531. 
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or  carry  the  accounts  of  clients  or  customers,  it  will  be  inferred 
that  because  of  competition  or  other  reasons  such  practice  is 
necessary  in  order  to  secure  or  hold  business  which  otherwise 
would  be  lost,  and  that  the  corporation  is  not  a  personal  service 
corporation.  If  a  corporation  engaged  in  an  agency,  brokerage, 
or  commission  business  regularly  employs  a  substantial  amount 
of  capital  to  lend  to  principals,  to  buy  and  carry  goods  on  its  own 
account,  or  to  buy  and  carry  odd  lots  in  order  that  it  may  render 
more  satisfactory  service  to  its  principals  or  customers,  it  is  not 
a  personal  service  corporation.  In  general  the  larger  the  amount 
of  the  capital  actually  used  the  stronger  is  the  evidence  that  cap- 
ital is  necessary  and  is  a  material  income-producing  factor  and 
that  the  corporation  is  not  a  personal  service  corporation.** 

Dividends  of  Personal  Service  Corporations,  In  the  case  of  per- 
sonal service  corporations  the  term  dividend  means  any  distribu- 
tion made  by  a  personal  service  corporation  to  its  shareholders  or 
members,  whether  in  cash  or  in  property  or  in  stock  of  the  corpo- 
ration, out  of  its  earnings  or  profits  accumulated  since  February 
28,  1913,  and  prior  to  January  1,  1918.**  Any  distribution  is 
deemed  to  have  been  made  from  earnings  or  profits  unless  all  earn- 
ings  and  profits  have  first  been  distributed.  Any  distribution 
made  in  the  year  1918  or  any  year  thereafter  will  be  deemed  to 
have  been  made  from  the  most  recently  accumulated  earnings  or 
profits ;  but  any  earnings  or  profits  accumulated  prior  to  March  1, 
1913,  may  be  distributed  in  stock  dividends,  or  otherwise,  exempt 
from  tax,  after  the  earnings  and  profits  accumulated  since  Febru- 
ary 28,  1913,  have  been  distributed,** 

Returns  of  Personal  Service  Corporations.  Every  personal 
service  corporation  must  make  a  return  of  income,  regardless  of 
the  amount  of  its  net  income.  The  return  should  be  on  Form  1065 
(revised).  It  should  be  made  for  the  taxable  year  of  the  personal 
service  corporation ;  that  is,  for  its  annual  accounting  period  (fis- 
cal year  or  calendar  year,  as  the  case  may  be),  regardless  of  the 
taxable  years  of  its  stockholders.*'' 

14  Heg.  45,  Art.  1532. 

UBevenue  Act  of  1918,  {200  (a).    See  Chapter  19. 

leBeyenne  Act  of  1918,  {200  (b).    See  Chapter  19. 

17  Beg.  45,  Art.  624.  If  the  personal  service  corporation  makes  any  change 
in  its  accounting  period,  it  should  render  its  return  in  accordance  with  the 
proyi4ons  of  {  2£6  of  the  Statute. 
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Contents  op  Return  op  Personal  Sebvicb  Corporation.  The  re- 
turn of  a  personal  service  corporation  should  state  specifically 
fa)  the  items  of  its  gross  income ;  (b)  the  deductions  to  which  it  is 
entitled:  (c)  the  amounts  of  dividends  from  taxable  corporations 
and  from  personal  service  corporations  out  of  earnings  and  profits 
upon  which  income  tax  has  been  imposed,  and  from  interest  upon 
obligations  of  the  United  States  and  bonds  of  the  War  Finance 
Corporation  included  in  gross  income;  (d)  the  amount  of  any  in- 
come, war-profits  and  excess-profits  taxes  of  the  personal  service 
corporation  paid  during  the  taxable  year  to  a  foreign  country  or 
to  any  possession  of  the  United  States,  and  the  amount  of  any  such 
taxes  accrued  but  not  paid  during  the  taxable  year;  (e)  the 
amounts  distributed  by  the  corporation  during  its  taxable  year 
with  the  dates  of  distributi^ ;  (f )  the  names  and  addresses  of  the 
stockholders  of  the  corporation  at  the  close  of  its  taxable  year 
and  their  respective  shares  in  such  corporation;  (g)  such  facts  as 
tend  to  show  whether  or  not  the  corporation  is  a  personal  service 
corporation;  and  (h)  such  other  facts  as  are  required  by  the 
form.** 

Distributive  Shares  of  Stockholders  in  Personal  Service  Oor- 
poration.  A  stockholder  of  a  personal  service  corporation  is  re- 
quired to  include  in  his  gross  income  for  the  taxable  year  (a)  any 
dividends  paid  by  the  corporation  in  such  year  out  of  earnings  or 
profits  accumulated  since  February  28,  1913,  and  before  January 
1, 1918;  (b)  his  share  of  any  distribution  made  by  the  corporation 
in  gnch  year  out  of  earnings  or  profits  accumulated  since  Decem- 
ber 31,  1917,  and  since  the  close  of  its  taxable  year  ending  with 
or  during  his  next  preceding  taxable  year;  and  (c)  his  distribu- 
tive share  of  the  undistributed  net  income  of  the  corporation  for 
its  taxable  year  ending  with  or  during  his  taxable  year,  provided 
he  was  at  the  close  o£  its  taxable  year  a  stockholder  in  the  cor- 
poration, notwithstanding  he  might  since  have  ceased  to  be  a 
stockholder.  In  the  case  of  personal  service  corporations  with 
taxable  years  other  than  the  calendar  year,  however,  such  dis- 
tributive shares  or  distributions  may  be  subject  to  different  rates 
of  tax." 

W  Reg.  45,  Art.  624. 
UBeg.  45,  Art.  330. 
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Credits  Allowed  Stockholders  of  Personal  Service  CorpcMration. 

A  stockholder  of  a  personal  service  corporation  is  entitled  to 
credit  for  the  purpose  of  the  normal  tax  only  for  amounts  received 
in  distribution  of  earnings  or  profits  of  the  corporation  accumu- 
lated since  February  28,  1913,  and  prior  to  January  1,  1918.     In 
addition  to  the  credits  ordinarily  allowed  to  an  individual  a  stock- 
holder of  a  personal  service  corporation  is  entitled  to  the  follow- 
ing credits :   (a)  a  credit  against  net  income  for  the  purpose  of  the 
normal  tax  only  of  bis  proportionate  share  of  such  dividends  from 
a  corporation  subject  to  tax  and  of  such  interest  not  entirely  ex- 
empt from  tax  upon  obligations  of  the  United  States  and  bonds 
-of  the  War  Finance  Corporation  as  are  received  by  the  personal 
service  corporation,  and  (b)  a  credit  against  income  tax  of  the 
stockholder's  proportionate  share  of  income,  war-profits  and  ex- 
cess-profits taxes  of  the  personal  service  corporation  paid    or 
accrued  during  the  taxable  year  to  a  foreign  country  upon  income 
derived  from  sources  therein,  or  to  any  possession  of  the  United 
States.^ 

Taxation  of  Stockholders  of  Personal  Service  Corporation  with 
Fiscal  Tear  Ending  in  1919.  Such  part  of  a  stockholder's  dis- 
tributive share  of  the  net  income  of  a  personal  service  corporation 
for  its  fiscal  year  ending  in  1919  as  is  attributable  to  the  calendar 
year  1919  is  taxable  at  the  rates  for  such  calendar  year,  and  such 
part  of  such  distributive  share  as  is  attributable  to  the  calendar 
year  1918  is  taxable  at  the  rates  for  such  calendar  year.  The  part 
of  a  stockholder's  distributive  share  of  the  net  income  of  a  cor- 
poration for  its  fiscal  year  attributable  to  the  calendar  year  1919 
is  found  by  determining  his  distributive  share  of  the  net  income 
of  the  corporation  for  its  fiscal  year,  whether  distributed  or  not, 
in  the  same  manner  as  if  the  fiscal  year  were  the  calendar  year 
1919,  and  then  taking  the  proportion  thereof  which  the  part  of 
such  fiscal  year  falling  within  such  calendar  year  bears  to  the 
full  fiscal  year.  The  part  of  a  stockholder's  distributive  share  of 
the  net  income  of  a  corporation  for  its  fiscal  year  attributable  to 
the  calendar  year  1918  is  found  by  determining  his  distributive 
share  of  the  net  income  of  the  corporation  for  its  fiscal  year, 
whether  distributed  or  not,  in  the  same  manner  as  if  the  fiscal 

«OReg.  45,  Art.  331.     The  credit  stated  in  (b)  is  of  course  subject  to  the 
limitations  of  §  222  of  the  Statute. 
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year  were  the  calendar  year  1918,  and  then  taking  the  proportion 
thereof  which  the  part  of  such  fiscal  year  falling  within  such 
calendar  year  hears  to  the  full  fiscal  year.  The  stocknolder  is 
also  liable  to  tax  on  dividends  received  out  of  earnings  or  profits 
accumulated  since  February  28,  1913,  and  before  January  1, 
1918.» 

Applicatioii  of  Different  Tax  Bates  in  the  Case  of  Fiscal  Year  of 
Personal  Service  Corporation  Ending  in  1919.  Any  deductions, 
exemptions  or  credits  to  which  the  stockholder  of  a  personal 
service  corporation  with  a  fiscal  year  ending  in  1919  is  entitled 
should  first  be  applied  against  his  income  subject  to  the  rates  for 
the  calendar  year  1919,  unless  of  a  kind  plainly  and  properly 
chargeable  against  income  taxable  at  the  rates  for  the  calendar 
year  1918.  In  determining  the  rates  of  tax  applicable  to  the 
amounts  of  the  distributive  shares  of  the  stockholders  attributable 
to  the  calendar  years  1918  and  1919,  respectively,  the  amounts 
subject  to  the  rates  for  the  calendar  year  1919  should  be  placed  in 
the  lower  brackets  of  the  rate  schedule  provided  in  the  statute 
and  the  amounts  attributable  to  the  calendar  year  1918  in  the 
next  higher  brackets  of  the  rate  schedule  applicable  to  that  year.** 

Corporations  Formed  to  Evade  the  Surtaxes.  If  any  corpora- 
tion, however  created  or  organized,  is  formed  or  availed  of  for 
the  purpose  of  preventing  the  imposition  of  the  surtax  upon  its 
stockholders  or  members  through  the  medium  of  permitting  its 
gains  and  profits  to  accumulate,  instead  of  being  divided  or  dis- 
tributed, the  stockholders  of  such  corporation  will  be  subject  to 
income  tax  in  the  same  manner  as  the  stockholders  of  a  personal 
service  corporation.** 

21  Reg.  45,  Art.  334.  For  the  rule  in  the  case  of  personal  service  corpora- 
tions with  fiscal  years  ending  in  1918  and  the  taxation  of  the  stockholders  of 
such  personal  service  corporations,  see  Beg.  45,  Arts.  329,  332. 

«S  Reg.  45,  Art.  335.  For  the  rule  in  the  case  of  personal  service  corporations 
with  fiscal  years  ending  in  1918  and  the  application  of  the  different  tax  rates 
ill  snch  cases,  see  Reg.  45,  Arts.  329,  333. 

23  Revenue  Act  of  1918,  §220.  For  a  full  discussion  of  this  subject  see 
Chapter  2. 


CHAPTER  10 

OORPQRATIONB 

Corporations  are  taxed  as  separate  entities  apart  from  their 
stockholders.  They  are  subject  to  a  tax  of  10%  upon  their  net 
income  for  the  year  1919  and  subsequent  years.*  This  tax  is  in 
lieu  of  the  taxes  imposed  by  the  1916  Law  •  as  amended  by  the 
1917  Law.'  Corporations  are  not  subject  to  the  surtaxes.*  They 
are  entitled  to  deduct  from  their  gross  income,  which  (except  in 
the  case  of  insurance  companies)  is  computed  in  the  same  manner 
as  the  gross  income  of  individuals,'^  the  deductions  and  credits 
specified  in  the  law,^  which  differ  to  some  extent  from  the  deduc- 
tions and  credits  allowed  to  individuals.  Corporations,  like  in- 
dividuals, make  returns  for  the  calendar  or  their  fiscal  year,  ac- 
cording to  the  annual  accounting  period  employed  in  keeping 
their  books.''  The  mere  existence  of  a  corporation  during  any 
part  of  the  year  is  sufl&cient  to  require  it  to  make  a  return.*  Prior 
to  the  present  law,  the  mere  receipt  of  net  income  from  any  source 
made  it  liable  for  the  tax,  but  it  may  now  be  in  receipt  of  net 
income  without  being  liable  for  the  tax  if  the  credits  to  which  it  is 
entitled  equal  or  exceed  such  net  income.*  Thus,  a  corporation 
may  be  in  receipt  of  net  income  not  in  excess  of  $2,000  and  be  en- 
titled to  a  credit  of  $2,000  against  such  net  income  for  the  pur- 
pose of  the  income  tax,  as  a  result  of  which  it  will  be  in  receipt 

1  Bevenne  Act  of  1918,  |  230.  This  rate  was  12%  for  the  calendar  year 
1918.  Transportation  systems  are  taxable  as  to  part  of  this  rate  by  amenei* 
ment  of  the  1917  Law.    See  paragraph  on  Transportation  Systems,  post. 

S  Revenue  Act- of  1916,  {10.  The  total  tax  to  which  corporations  were 
subject  under  both,  the  1916  and  the  1917  Laws  was  6%. 

8  Bevenue  Act  of  1917,  1 4. 

4  See  Beg.  33,  Art.  185.    The  excess-profits  tax  is  in  effect  a  corporate  surtax. 

5  Bevenue  Act  of  1918,  §  233. 

6  Bevenue  Act  of  1918,  {{  234  and  236. 

7  Bevenue  Act  of  1918,  ft  200  and  232. 

•  T.  D.  2090.    Bevenue  Act  of  1918,  {  239. 

•  Bevenue  Aot  of  1918,  H  234  and  236. 
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of  net  income  without  being  liable  for  the  tax.  Since  the  tax  is  an 
income  tax  and  not  an  excise  tax,^®  doing  business  is  not  a  neces- 
sary element  of  taxability.^^  Certain  special  provisions  of  the 
law  applicable  only  to  insurance  companies  are  discussed  in  an- 
other chapter." 

Definition.  The  tax  is  imposed  on  every  corporation,  domestic 
or  foreign.  The  word  ** corporation''  is  used  in  this  chapter  as 
defined  in  the  present  law,"  and  includes  associations,  joint-stock 
eompaixies,  and  insurance  companies. 

Joint-Stock  Companies  and  Associations.**  There  seems  to  be 
no  constitutional  or  legal  objection  to  including  joint-stock  com- 

10  The  tax  assessed  on  corporations  for  the  months  of  January  and  February, 
1913,  under* the  1913  Law,  was  an  excise  tax  and  not  an  income  tax  and, 
therefore,  applied  only  to  corporations  'Moing  business,"  but  the  exemptions 
and  deductions  to  which  a  corporation  was  entitled  were  those  allowed  by  the 
1913  Law,  which  law  did  not  permit  the  deduction  of  dividends.  (Butterick 
i::ompany  v,  U.  8.,  240  Fed.  539.) 

11  The  numerous  cases  under  the  1909  Law  holding  certain  corporations  not 
to  be  taxable  on  the  ground  that  they  were  not  ''doing  business"  have  no 
application  to  the  income  tax  laws. 

U6ee  Chapter  11. 

IS  Revenue  Act  of  191S,  §  1.  As  used  in  the  regulations  issued  under  the 
1916  Law,  the  term  "corporation"  was  construed  to  include  all  corporations, 
joint-stock  companies  and  associations,  and  aU  insurance  companies  coming 
within  the  terms  of  the  law  as  well  as  all  business  trusts  organized  or  created 
for  the  purpose  of  engaging  in  commercial  or  industrial  enterprises,  the  capital 
of  which  was  evidenced  by  certificates  or  shares  of  interest  issued  or  issuable 
to  members  on  the  basis  of  which  profits  were  distributed  or  distributable. 
(Keg.  33  Rev.,  Art.  57.) 

HThe  1909  Law  taxed  ''Every  corporation,  joint-stock  company  or  associa- 
tion, organized  for  profit  and  hAving  a  capital  stock  represented  by  shares, 
and  every  insurance  company,  now  or  hereafter  organized  under  the  laws  of 
the  United  States  or  of  any  State  or  Territory  of  the  United  States  or  under 
the  Acts  of  Congress  applicable  to  Alaska  or  the  District  of  Columbia,  or  now 
or  hereafter  organized  under  the  laws  of  any  foreign  country  and  engaged  in 
busmess  in  any  State  or  Territory  of  the  United  States  or  in  Alaska  or  in  the 
District  of  Columbia."  (Act  of  August  5,  1909,  %  3S.)  The  1913  Law  taxed 
''Every  corporation,  joint-stock  company  or  association,  and  every  insurance 
eompany,  organized  in  the  United  States,  no  matter  how  created  or  organized, 
not  including  partnerships."  (Act  of  October  3,  1913,  {Q  (a).  The  1916 
Law  taxed  ' '  Every  corporation,  joint-stock  company  or  association,  or  insurance 
company  organized  in  the  United  States,  no  matter  how  created  or  organized 
but  not  including  partnerships."  (Revenue  Act  of  1916,  §10  (a)).  The 
1918  Law  taxes  every  corporation  and  defines  the  tern  "corporation"  to 
inelude    "associations,    joint-stock    companies,    and    insurance    companies." 
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panies  in  the  same  category  with  corporations."    A  joint-stock 
company  organized  pursuant  to  the  New  York  Joint-Stock  Asso- 
ciation Law  was  held,  under  the  1909  Law,  to  be  practically  a 
*•  corporation,"  despite  the  absence  of  the  important  corporate 
attribute  of  limited  liability,  and  was  held  taxable  as  such.*^    It 
was  held  under  the  1913  Law  that  an  association,  formed  as  a 
partnership  under  the  laws  of  Hawaii  and  having  as  its  memjbers 
a  number  of  corporations,  was  not  a  corporation.    In  the  associa- 
tion involved  in  this  case  there  were  no  special  partners  nor  was 
there  limited  liability.    The  partnership  arrangement  lacked  the  ^ 
element  of  changeability  of  membership  or  transferability  of 
shares,  an  element  often  used  as  a  determining  criterion  as  be- 
tween ordinary  partnerships  and  joint-stock  compaaies.     In  a 
joint-stock  company  the  members  have  no  right  to  decide  what 
new  members  shall  be  admitted  to  the  firm;  on  the  other  hand, 
such  a  right  is  an  inherent  quality  of  the  ordinary  partnership.^'' 
By  regulation  issued  under  the  1918  Law,  it  is  provided  that  the 
terms  **joint-stofek  companies''  and  ** associations''  include  asso- 
ciations, common-law  trusts,  or  organizations  by  whatever  name 
known  which  act  or  do  business  in  an  organized  capacity,  whether 
created  under  and  pursuant  to  State  laws,  agreements,  declara- 
tions of  trust,  or  otherwise,  the  net  income  of  which,  if  any,  is 
distrilTuted  or  distributable  among  the  members  or  sliareholders 

(RevenueTLct  of  1918,  {  1,  230.)  It  will  be  noted  that  the  phrade  **no  matter 
how  created  or  organized"  used  in  both  the  1913  and  1916  Laws  is  omitted 
from  the  definition  of  corporation  contained  in  the  1918  Law.  On  the  other 
hand,  the  phrase  "joint-stock  company  or  association"  (between  commas) 
has  been  changed  to  "associations,  joint-stock  companies."  The  purpose  of 
this  transposition  is  to  separate  the  word  "associations"  from  any  limitation 
imposed  by  conjunction  with  the  word  "joint-stock"  and  to  use  it  tt  cover 
organizations  which  cannot  be  included  within  the  terms  "corporations," 
"joint-stock  companies,"  or  "insurance  companies."  The  phrase  "no  matter 
how  created  or  organized"  seems  to  have  been  aimed  to  include  organizations 
not  "organized  under  the  laws  of  the  United  States  or  of  any  state  *  •  *" 
which  were  held  not  liable  to  tax  under  the  1909  Law,  in  view  of  the  language 
of  th'at  Act.  See  Crocker  v.  Malley,  249  U.  S.  223;  Eliot  v.  Freeman,  220  IT.  S. 
178;  T.  D.  2418;  Reg.  38  Rev.,  Art.  2,  General  Instructions  3;  see  also  Chapter 
44  on  Capital  Stock  Tax. 

IB  See  Spreckels  Sugar  Refining  Co.  v.  McClain,  192  u!  8.   397;   Flint  v. 
Stone  Tracy  Co.,  220  IT.  S.  107. 

Ifl  Roberts  v.  Anderson,  226  Fed.  7. 

17  Haiku  Sugar  Co.  v.  Johnstone,  249  Fed.  103;  Reg.  45,  Art.  1503.- 
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on  the  basis  of  the  capital  stock  which  each  holds,  or  where  there 
is  no  capital  stock,  on  the  basis  of  the  proportionate  share  or 
papltal  which  each  has,  or  has  invested,  in  the  business  or  property 
nt  the  organization.** 

*' Syndicates  "  Abb  Not  Corporations.  Where  a  block  of  se- 
curities is  purchased  in  joint  account  by  several  corporations, 
partnerships  or  individuals  for  the  purpose  of  disposing  of  them 
to  the  public  through  the  syndicate  managers,  the  only  obligation 
of  the  members  of  the  syndicate  being  to  take  and  pay  for  the 
portion  of  the  securities  not  disposed  of,  such  temporary  combi- 
nations of  business  interests  are  neither  corporations,  joint-stock 
companies  or  associations,  nor  partnerships,  within  the  meaning 
of  the  income  tax  law  and  the  profits  of  the  syndicate  are  not  tax- 
able in  the  hands  of  the  syndicate.  The  several  members  pay  the 
tax  on  their  respective  shares  of  the  profit  of  the  transaction.*^ 

Trusts  Not  Taxable  as  Associations.  In  a  case  arising  under 
the  1913  Law  a  Maine  corporation  with  eight  shareholders  had  its 
mills  in  Massachusetts  and  owned  outlying  land.  The  Maine 
corporation  conveyed  to  a  Massachusetts  corporation  formed  in 
1912  seven  mills  and  let  to  it  an  eighth  that  was  in  the  process 
of  construction,  together  with  the  outlying  lands  and  tenements, 
on  a  long  lease,  receiving  the  stock  of  the  Massachusetts  corpo- 
ration in  return.  The  Maine  corporation  then  transferred  to  the 
plaintiffs  as  trustees  the  fee  of  the  property  subject  to  the  lease, 
left  the  Massachusetts  stock  in  their  hands,  and  was  dissolved. 
By  the  declaration  of  trust  the  plaintiffs  declared  that  they  held 
the  real  estate  and  all  other  property  at  any  time  received  by  them 
thereunder,  subject  to  the  provisions  thereof,  *'for  the  benefit  of 
the  cestui  que  trusts  (who  shall  be  trust  beneficiaries  only,  with- 
out partnership,  associate,  or  other  relations  whatever  inter 
sese)^^  upon  trust  to  convert  the  same  into  money  and  distribute 
the  net  proceeds  to  the  persons  then  holding  the  trustees'  receipt 
certificates — ^the  time  of  distribution  being  left  to  the  discretion  of 
the  trustees,  but  not  to  be  postponed  beyond  the  end  of  twenty 
years  after  the  death  of  the  specified  persons  then  living.  In  the 
meantime  the  trustees  were  to  have  the  powers  of  owners,  were  to 
distribute  what  they  determined  to  be  fairly  distributable  net 

IBIteg.  45,  Art.  1502;  Heg.  33  Rev.,  Art.  58.    See  also  Reg!  33,  Art.  79. 
!•  Letter  from  Treasury  Department  dated  February  25,  1914. 
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income  according  to  the  interests  of  the  cestuis  que  trust,  but 
could  apply  any  funds  in  their  hands,  for  the  repair  or  develop- 
ment of  the  property  held  by  them,  or  the  acquisition  of  other 
property,  pending  conversion  and  distribution.    A  consent  of  a 
majority  in  interest  of  the  cestuis  que  trust  was  required  for  the 
-  filling  of  a  vacancy  among  the  trustees,  for  a  modification  of  the 
terms  of  the  trust,  or  for  any  increase  over  the  stipulated  fee  of 
the  trustees.    In  no  other  matter  had  the  beneficiaries  any  control. 
The  court  held  that  (1)  the  declaration  of  trust  was  an  ordinary- 
real  estate  trust  of  the  kind  familiar  in  Massachusetts  in  spite  of 
the  fact  that  the  trustees'  receipt  provided  that  the  holder  had  no 
interest  in  any  specific  property  and  that  it  purported  only  to 
declare  the  holder  entitled  to  a  certain  fraction  of  the  net  proceeds 
of  the  property  when  converted  into  cash  *'and  meantime  to  in- 
come," and  in  spite  of  the  fact  that  the  trustees  held  (although 
not  pursuant  to  the  declaration  of  trust)  stock  of  the  Massachu- 
setts corporation  and  collected  dividends  upon  it ;  (2)  the  function 
of  the  trustees  was  not  to  manage  the  mills  hut  simply  to  collect 
the  rents  and  income  from  such  property  as  might  be  in  their 
hands,  with  a  large  discretion  in  the  application  of  it,  but  with  a 
recognition  that  the  receipt  holders  were  entitled  to  it,  subjeet 
to  the  exercise   of  the  powers  confided  to  the  trustees;    (3) 
that  the  trust  would  not  fall  under  any  familiar  conception  of  a 
joint-stock  association,  ''whether  formed  under  a  statute  or  not" ; 
(4)  the  trustees  by  themselves  could  not  be  a  joint-stock  associa- 
tion, and  there  was  no  ground  for  grouping  the  trustees  and  ben- 
eficiaries together;  (5)  the  result  was  not  affected  by  any  tech- 
nical analysis  of  the  individual  receipt  holder's  rights  in  the  in- 
come received  by  the  trustees;  and  (6)  the  statute  failed  to  show 
a  clear  intent  to  subject  the  trust  to  tax  as  an  association  or  the 
trustees  or  receipt  holders  to  extra  tax  upon  the  dividends  of  the 
Massachusetts  corporation.*®    In  the  case  under  the  1916  Law 

»  Crocker  v.  Malley,  249  IT.  S.  223,  reversmg  250  Fed.  817.  The  court  said 
^  in  part:  ''We  do  not  see  either  that  the  result  is  affected  by  any  technical 
analysis  of  the  individual  receipt  holder's  rights  in  the  income  received  by  the 
trustees.  The  description  most  in  accord  with  what  has  been  the  practice 
would  be  that,  as  the  receipts  declare,  the  holders,  until  distribution  of  the 
capital,  were  entitled  to  the  income  of  the  fund  subject  to  an  unexercised  power 
in  the  trustees  in  their  reasonable  discretion  to  divert  it  to  the  improvement 
of  the  capital.  But  even  if  it  were  said  that  the  receipt  holders  were  not 
entitled  to  the  income  as  such  until  they  got  it,  we  do  not  discern  how  that 
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of  a  trust  created  to  hold  cettain  land  and  to  dispose  of  the  same 
and  distribute  the  proceeds  to  the  beneficiaries,  the  title  stood  in 
the  names  of  the  trustees  who  received  and  distributed  moneys, 
and  transacted  all  of  the  business  connected  with  the  management 
and  control  of  the  trust  property.    The  pro-rata  interests  of  the 
beneficiaries  were  represented  by  beneficial  certificates  issued  to 
them  by  the  trustees.    These  certificates  could  be  transferred  if 
the  transferee  executed  and  became  a  party  to  the  original  dec- 
laration of  trust  and  articles  of  agreement.    The  purpose  of  the 
trust  was  to  dispose  of  the  land  from  time  to  time  and  pay  the  net 
proceeds  over  to  the  beneficiaries  and  the  trustees  had  no  power 
to  carry  on  any  other  business.    It  was  held  tliat  this  trust  par- 
took of  the  character  of  an  association  and  was  subject  to  the 
tax  as  an  entity.*^    This  ruling  would  seem  to  be  superseded  by 
the  case  above  referred  to.    The  Treasury  Department  now  treats 
the  question  whether  the  cesivis  que  trust  have  a  voice  in  the  con- 
duct of  the  business  as  the  decisive  test.    Where  trustees  hold  real 
estate  subject  to  a  lease  and  collect  the  rents,  doing  no  business 
other  than  distribtiting  the  income  less  taxes  and  similar  expenses 
to  the  holders  of  their  receipt  certificates,  who  have  no  control 
except  the  right  of  filling  a  vacancy  among  the  trustees  and  of 
consenting  to  a  modification  of  the  terms  of  the  trust,  no  associa- 
tion exists  and  the  cestu/is  que  trusi  are  liable  to  tax  as  benefi- 
ciaries of  a  trust  the  income  of  which  is  to  be  distributed  period- 
ically, whether  or  not  at  regular  intervals.    But  in  such  a  trust  if 
the  trustees  pursuant  to  the  terms  thereof  have  the  right  to  hold 
the  income  for  future  distribution,  the  net  income  is  taxed  to  the 
trustees  instead  of  to  the  beneficiaries.^    If,  however,  the  cestuis 

would  turn  them  into  a  joint-stock  company.  Moreover  the  receipt  holders  did 
get  it  and  the  question  is  what  portion  it  was  the  duty  of  the  trustees  to 
withhold.  We  presume  that  the  taxation  of  corporations  and  joint-stock  com- 
panies upon  dividends  of  corporations  that  themselves  pay  the  income  tax  was 
for  the  purpose  of  discouraging  combinations  of  the  kind  now  in  disfavor,  by 
which  a  corporation  holds  controUing  interests  in  other  corporations  which  in 
their  turn  may  control  others,  and  so  on,  and  in  this  way  concentrates  a  power 
tLat  is  disapproved.  There  is  nothing  of  that  sort  here.  Upon  the  whole  case 
we  are  of  opinion  that  the  statute  fails  to  show  a  clear  intent  to  subject  the 
dividends  on  the  Massachusetts  corporation's  stock  to  the  extra  tax  imposed 
by  Q.  (a)."    (See  also  Beg.  45,  Art.  1504.) 

tt  Letter  from  Treasury  Department  dated  March  14, 1917. 

ttSee  Chapter  6. 
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que  trust  have  a  voice  in  the  conduct  of  the  business  of  the  trust, 
whether  through  the  right  periodically  to  elect  trustees  or  other- 
wise, the  trust  is  an  association.** 

LiMFTED  Partnerships  and  Private  Banks.  This  subject  is 
discussed  in  another  chapter.**  A  private  bank  owned  by  an  in- 
dividual is  not  an  *,' association. '' 

Besidence.  A  domestic  corporation  is  one  organized  or  created 
in  the  United  States  including  only  the  states,  the  territories  of 
Alaska  and  Hawaii  and  the  District  of  Columbia.**  Domestic  cor- 
porations are  considered  to  be  residents  of  this  country,  wherever 
their  property  or  their  business  is  located  and  whether  or  not 
they  do  business  within  or  without  this  country.  A  domestic  cor- 
poration is  taxable  regardless  of  the  fact  that  it  may  derive  all 
of  its  income  from  sources  outside  of  the  United  States,**  but  divi- 
dends on  the  stock  and  interest  on  the  notes  of  domestic  corpo- 
rations which  do  no  business  and  own  no  property  in  the  United 
States,  paid  to  non-resident  aliens  or  corporations  are  not  subject 
to  tax.''   Under  the  present  law,  domestic  corporations  may  credit 

88  Reg.  45,  Art.  1504. 

84  See  Chapter  8,  p.  107.  Unde^  the  1916  Law  limited  partnershipa— that 
is,  partnerships  having  one  or  more  special  partners  who  might  share  in  the 
profits  of  the  firm  but  whose  liability  for  the  debts  of  the  company  was 
limited  to  the  amount  of  capital  invested  by  such  partner  or  partners — ^were 
first  held  broadly  to  be  taxable  as  associations  for  purposes  of  the  income, 
excess  profits  and  capital  stock  tax.  (Reg.  45,  Art.  1506;  T.  D.  2711;  Letter 
from  Treasury  Department  dated  May  4,  1918,  I.  T.  8.  1918,  K3355.)  But 
this  rule  was  later  modified  as  ii^dicated  in  Chapter  8. 

86  Revenue  Act  of  1918,  { 1. 

86  This  definition  follows  the  American  theory  that  a  corporation  cannot 
migrate  but  must  remain  a  resident  of  the  jurisdiction  in  which  it  is  created. 
See  Chapter  12,  p.  186.  In  a  case  under  the  1909  Law  payment  of  the  tax  was 
refused,  the  corporation  claiming  that  because  its  business  was  transacted  in 
a  foreign  country  and  it  had  no  assets  in  this  country,  its  stockholders  living 
in  the  foreign  country  and  its  income  being  spent  and  invested  there,  it  was 
not  liable  for  the  tax  assessed.  The  Treasury  Department  proposed  to  test  the 
question  but  after  the  institution  of  suit  the  Company  abandoned  its  position 
and  made  payment  covering  the  tax  and  penalties,  the  action  being  thereupon 
discontinued.     (T.  D.  1863.) 

87  Reg.  45,  Art.  92.  This  is  a  departure  from  the  position  heretofore  taken 
by  the  Treasury  Department  It  seems,  however,  that  the  ruling  applies  to 
situations  under  former  laws  as  well  as  under  the  present  law.  The  ruling 
reads  as  stated  in  the  text,  but  the  Treasury  Department  has  held  in  a  par- 
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against  the  amount  of  tax  which  would  be  due  on  income  derived 
from  all  sources  the  amount  of  any  income  and  excess-profits  taxes 
F>aid  during  the  taxable  year  to  any  foreign  country  upon  income 
derived  from  sources  therein,  or  to  any  possession  of  the  United 
States,  provided  they  furnish  satisfactory  evidence  showing  the 
amount  of  income  derived  from  sources  within  such  foreign  coun- 
try or  such  possessions  of  the  United  States,  as  the  case  may  be, 
and  all  other  information  necessary  for  the  computation  of  such 
credit.** 

Cc«poRATioNS  Doing  Businbss  in  the  Philippines  and  Porto 
Rico.  Under  former  income  tax  laws  corporations  doing  business 
wholly  in  Porto  Rico  and  the  Philippines,  even  though  incorpo- 
rated in  the  United  States,  were  held  to  be  resident  corporations 
of  these  possessions  and  were  required  to  make  return  and  pay 
the  income  tax  to  the  collector  of  internal  revenue  having  juris- 
diction therein.  If  a  corporation  was  resident  in  the  United 
States,  and  was  doing  only  a  part  of  its  business  in  Porto  Rico  and 
the  Philippines,  it  was  taxable  only  in  the  United  States.  A  cor- 
poration organized  under  the  laws  of  the  United  States  (i.  e.  the 
federal  laws)  or  under  the  local  laws  of  these  possessions  and  resi- 
dent therein  was  required  to  pay  the  tax  in  the  possession  in  which 
it  was  resident.**  Under  the  present  law  every  corporation 
"created  or  organized  in  Porto  Rico  or  the  Philippine  Islands, 
or  deriving  income  from  sources  therein,''  is  taxable  in  those  pos- 
sessions in  accordance  with  the  provisions  of  the  1916  Law  as 
amended.  A  corporation  **  created  or  organized  outside  Porto 
Rico  or  the  Philippine  Islands  and  deriving  income  from  sources 
therein"  is  treated  in  those  possessions  as  a  foreign  corporation. 
Thus,  a  corporation  created  or  organized  in  the  United  States  is 
a  foreign  corporation  in  the  possessions  of  the  United  States,  but 
it  may  credit  the  tax  which  would  otherwise  be  payable  to  the 
United  States  on  income  derived  from  all  sources,  both  within  and 
without  the  United  States,  with  the  amount  of  tax  which  it  has 
paid  in  Porto  Rico  or  the  Philippines,  as  the  case  may  be,  upon  in- 
come derived  from  sources  therein.  This  credit,  like  similar  cred- 
its for  all  foreign  taxes  upon  income  derived  from  sources  in  for- 

tieular  case  that  interest  on  tax-free  covenant  bonds  ac  well  as  interest  on  notes 
is  not  taxable  under  the  same  conditions. 

SS  Revenue  Act  of  1918,  §  238  (a). 

»  T.  D.  2090. 
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eign  countries,  will  only  be  allowed  if  the  corporation 
satisfactory  evidence  showing  (a)  the  amount  of  income  derived 
from  sources  within  the  possessions  and  (b)  all  other  information 
necessary  for  the  computation  of  the  tax.^  A  United  States  cor- 
poration which  derives  income  from  sources  within  Porto  Rico,  a 
Porto  Bican  corporation  which  derives  income  from  sources  within 
the  United  States,  and  a  corporation  of  a  foreign  country  which 
derives  income  both  from  sources  within  Pojto  Rico  and  from 
sources  within  the  United  States,  are  all  taxed  in  both  places.  In 
the  case  of  the  United  States  corporation  the  income  and  excess 
profits  taxes  in  the  United  States  are  credited  with  the  amount  of 
any  income  and  excess-profits  taxes  paid  in  Porto  Rico.  In  the 
case  of  the  Porto  Rican  corporation  there  is  no  such  credit.  The  cor- 
poration of  the  foreign  country  jderiving  income  from  both  places 
is  subject  to  no  double  taxation  so  far  as  the  United  States  and 
Porto  Rico  are  concerned.  The  same  principles  apply  in  the  case 
of  the  Philippine  Islands.'* 

Gross  Income.  Corporations  are  subject  to  tax  on  income  re- 
ceived from  all  sources  including  gains,  profits  and  income  de- 
rived from  trades,  businesses,  commerce  or  sales,  or  dealings  in 
property,  whether  real  or  personal,  growing  out  of  ownership  or 
use  of  or  interest  in  such  property ;  and  also  from  interest,  rent, 
dividends,  securities,  or  the  transaction  of  any  business  carried 
on  for  gain  or  profit,  or  gains  or  profits  and  income  from  any 
source  whatever,  except  income  which  is  not  to  be  included  in 
gross,  income,  as  provided  in  the  Revenue  Act  of  1918.  The  items 
not  to  be  included  in  gross  income  of  a  corporation  are :  (a)  prop- 
erty acquired  by  gift,  bequest,  devise  or  descent  (but  income  from 
such  property  is  taxable) ;  ••  (b)  interest  upon  (1)  the  obligations 

SOReyenue  Act  of  1918,  §(261  and  238. 

81  Beg.  45,  Art.  1133. 

S8  Prior  to  the  enactment  of  the  1916  Law  it  was  not  clear  that  a  corporation 
was  exempt  from  tax  on  the  valne  of  property  acquired  by  g:ift.  Under  the 
1909  Law  gifts  to  corporations  were  held  to  be  taxable  as  income,  although 
the  law  was  silent  in  this  respect.  Under  the  1913  Law  it  was  held  that  the 
statutory  exemption  of  gifts  did  not  apply  to  corporations,  since  the  1913 
Law  provided  for  such  exemptidn  under  a  provision  applicable  to  individuals 
only  and  made  no  mention  of  such  exemption  in  the  provisions  appUcable  to 
corporations.  The  1916  Law  provided  for  the  exemption  of  the  value  of  gifts 
in  a  section  applying  with  equal  force  to  corporations  and  individuals.  (Com- 
pare Revenue  Act  of  1916,  1 4  and  Bevenue  Act  of  1913,  KB.) 
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of  a  State,  Territory,  or  any  political  subdivision  thereof,  or  the 
District  of  Columbia,  or  any  possession  of  the  United  States ;  (2) 
securities  issued  under  the  provisions  of  the  Federal  Farm  Loan 
Act;  (3)  the  obligations  of  the  United  States  issued  prior  to  Sep- 
tember 1,  1917,  and  if  issued  after  such  date,  if  and  to  the  extent 
the  acts  authorizing  the  issue  thereof  exempt  the  interest  from 
taxation  to  the  corporation  both  under  the  income  and  the  excess- 
profits  taxes;  (4)  bonds  issued  by  the  War  Finance  Corporation, 
if  and  to  the  extent  the  acts  authorizing  the  issue  thereof  exempt 
the  interest  from  taxation  to  the  corporation  both  under  the  in- 
come and  the  excess*profits  taxes  ,-^  and  (c)  income  derived  from 
the  operation  of  a  public  utility  to  be  acquired,  constructed,  oper- 
ated or  maintained  by  a  corporation  pursuant  to  a  contract  made 
with  a  State,  Territory,  or  the  District  of  Columbia,  or  any  polit- 
ical subdivision  of  a  State  or  Territory,  prior  to  September  8, 
1916,  in  excess  of  the  part  thereof  to  which  the  corporation  is  en- 
titled under  such  contract.**    Gross  income  includes  items  sub- 
ject to  the  excess-profits  tax  as  well  as  income  tax,  but  for  the 
purpose  of  the  latter  these  items  are  credited  against  the  net 
income.**    Where  a  corporation  is  engaged  in  carrying  on  more 
than  one  class  of  business,  the  gross  income  derived  from  the  dif- 
ferent classes  is  ascertained  according  to  the  rules  applicable 
thereto  and  the  gross  income  of  all  the  classes  of  business  in  which 
the  corporation  is  engaged  is  taken  to  be  the  gross  income  of  the 
corporation.    Thus,  the  gross  income  of  manufacturing  companies 
consists  of  the  total  sales  of  manufactured  goods  during  the  year, 
increased  or  decreased  by  the  gain  or  loss  as  shown  by  the  in- 
ventories of  finished  and  unfinished  products,  raw  material,  etc., 
at  the  beginning  and  end  of  the  year ;  and  mercantile  companies 
proceed  similarly  in  determining  their  gross  income  by  inventory, 
adding  in  each  case  the  income  from  all  other  sources.*^    The  gen- 
eral provisions  as  to  income  applicable  both  to  corporations  and 

tt  Although  exempt  bond  interest  is  not  included  in  gross  income,  it  should 
be  noted  that  every  corporation  owning  any  obligations,  securities  or  bonds 
bonds  which  are  exempt  must  submit  a  statement  showing  the  number  and 
amount  thereof  and  the  interest  received  therefrom  in  such  form  and  with  such 
information  as  the  Commissioner  may  require. 

UBerenue  Act  of  191S,  {§  233  and  213. 

tt  Bevenue  Act  of  191S,  {  236. 

M  Beg.  33  Bev.,  Arts.  91  and  92.    See  also  Beg.  33,  Arts.  104  and  105. 

F.  T.-^IO 
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individnals  are  discussed  in  the  succeeding  chapters  on  income  ^ 
and  only  the  special  provisions  applicable  to  corporations  are 
ref enred  to  in  this  chapter.  Not  all  receipts  by  a  corporation  are 
income,  as  is  indicated  in  the  following  paragraphs. 

SaI/B  of  Cafttal  Stock.    The  proceeds  from  the  original  sale  by 
a  corporation  of  its  shares  of  capital  stock,  whether  such  proceeds 
are  in  excess  of  or  less  than  the  par  value  of  the  stock  issued,  con- 
stitute the  capital  of  the  company.    If  the  stock  is  sold  at  a  pre- 
mium, the  premium  is  not  income.   Likewise,  if  the  stock  is  sold  at 
a  discount,  the  amount  of  the  discount  is  not  a  loss  deductible 
from  gross  income.    If,  for  the  purpose  of  enabling  a  corporation 
to  seciure  working  capital  or  for  any  other  purpose,  the  stock- 
holders donate  or  retiurn  to  the  corporation  to  be  resold  by  it 
certain  shares  of  stock  of  the  company  previously  issued  to  them-, 
or  if  the  corporation  purchases  any  of  its  stock  and  holds  it  as 
treasury  stock,  the  sale  of  such  stock  will  be  considered  a  capital 
transaction  and  the  proceeds  of  such  sale  will  be  treated  as  capital 
and  will  not  constitute  income  of  the  corporation.    A  corporation 
realizes  no  gain  or  loss  from  the  purchase  of  its  own  stock.'* 

iNOOMEf  FBOM  LEASED  PROPERTY.  Where  a  corporation  has 
leased  its  property  in  consideration  that  the  lessee  shall  pay  in 
lieu  of  other  rental  an  amount  equivalent  to  a  certain  rate  of  divi- 
dend on  the  lessor's  capital  stock  or  the  interest  on  the  lessor's 
outstanding  indebtedness,  together  with  taxes,  insurance  or  other 
fixed  charges,  such  payments  are  to  be  considered  rental  payments 
and  are  to  be  returned  by  the  lessor  corporation  as  income,  not- 
withstanding the  fact  that  the  dividends  and  interest  are  paid 
by  the  lessee  directly  to  the  stockholders  and  bondholders  of  the 
lessor.  The  fact  that  a  corporation  has  conveyed  or  let  its  prop- 
erty and  has  parted  with  its  management  and  control,  or  has 
ceased  to  engage  in  the  business  for  which  it  was  originally  or- 
ganized, will  not  relieve  it  from  liability  to  the  tax.  While  the 
payments  made  by  the  lessee  directly  to  the  bondholders  or  stock- 
holders of  the  lessor  are  rentals  as  to  both  the  lessee  and  lessor 
(rentals  paid  in  one  case  and  rentals  received  in  the  other),  to 
the  bondholders  and  the  stockholders  such  amounts  are  interest 

Vt  See  Chapters  14  et  seq. 

SSBeg.  45,  Art.  542;  Beg.  33  Bev.,  Arts.  98  and  99;  T.  D.  2090. 
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and  dividend  payments  received  as  from  the  lessor  and  as  such 
must  be  accounted  for  in  their  returns.** 

Contributions  by  StockholiDEsrs.  Where  a  corporation  re- 
quires additional  funds  for  conducting  its  business  ^nd  obtains 
such  needed  money  through  voluntary  pro  rata  payments  by  its 
stockholders,  the  amounts  so  received  being  credited  to  its  sur- 
plus account  or  to  a  special  capital  account,  such  amounts  will 
not  be  considered  income,  although  there  is  no  increase  in  the  out- 
standing shares  of  stock  of  the  corporation.  The  payments  in 
such  circumstances  are  in  the  nature  of  voluntary  assessments 
upon,  and  represent  an  additional  price  paid  for,  the  shares  of 
stock  held  by  the  individual  stockholders,  and  will  be  treated  as 
an  addition  to  and  as  a  part  of  the  operating  capital  of  the  com- 
pany.^ If  a  stockholder  in  a  corporation  which  is  indebted  to 
him  gratuitously  forgives  the  debt,  the  transaction  amounts  to  a 
contribution  to  the  capital  of  the  corporation.** 

Iktebest  Upon  Liberty  Bonds.  Income  of  a  corporation  as 
such  is  taxable  to  the  corporation  and  not  to  the  stockholders. 

i»B^.  45,  Art  546;  Beg.  33  Bev.,  Arts.  102,  104,  125,  208;  Beg.  33,  Art. 
82;  T.  D.  2090.  The  leasee,  in  making  these  payments  direct  to  the  bond 
holders  snd  the  stockholders,  does  so  as  the  agent  of  the  lessor.  Where  under 
the  terms  of  a  lease  a  lessee  agreed  to  pay  the  interest  npon  and  discharge 
the  bonds  issued  by  the  lessor,  to  maintain  the  right  of  way  and  buildings, 
and  to  pay  direct  to  each  stockholder  of  the  lessor  dividends  at  the  rate  of 
eight  per  centum  per  annum,  it  was  held  that  the  amounts  paid  to  the  creditors 
and  stockholders  of i  the  lessor  were  rents  or  compensation  to  the  lessor  for 
the  use  and  occupation  of  its  property  and  constituted  net  income  to  it.  It 
was  held  to  be  immaterial  that  the  lessor  was  not  possessed  of  money  or  other 
c&sh  revenues  with  which  to  pay  the  tax.  The  lessor  could  not  exonerate 
itself  from  liability  for  the  tax  subsequently  imposed  under  a  law  thereafter 
enacted  by  making  a  lease  of  its  property  which  provided  for  the  payment  of 
all  its  surplus  revenues  direct  to  its  stockholders.  (Bensselaer  &  Saratoga 
Bailroad  Co.  v.  Irwin,  249  Fed.  726,  writ  of  certiorari  denied,  246  U.  S.  671. 
S^  Northern  Co.  v.  Lowe,  250  Fed.  856.)  The  notion  that  a  corporation  is 
an  artificial  entity  distinct  from  the  members  who  compose  it  is  a  fiction  of 
the  law  which  the  courts  recognize  for  some  purposes  and  disregard  for  others. 
Thus,  the  faet  that  a  lessee  corporation  pays  the  rent  not  to  the  lessor  cor- 
:  oration  but  to  its  stockholders  and  bondholders,  cannot  prevent  the  lessor 
T'orporation  from  being  taxable.  (Anderson  v.  Morris  3d  Essex  BaOroad  Co., 
216  Fed.  83.) 

40  B^.  45,  Art.  543;  letter  from  Treasury  Department  dated  February  21, 
1916:  I.  T.  S.,  1918,  tl291. 

« Beg.  45,  Art  51,    See  Oregon- Washington  Co.  v.  XT.  8.,  251  Fed.  211, 
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The  corporatioDy  and  not  the  stockhplders,  is  regarded  as  the 
owner  of  Liberty  Bonds  held  by  the  corporation  and  is  entitled 
to  exemption  on  account  of  such  ownership.  Thus,  when  bonds 
of  the  Fourth  Liberty  Loan  are  subscribed  for  by  the  corporation, 
it,  ^nd  not  the  stockholders,  is  the  original  subscriber  and  is  en- 
titled to  the  collateral  exemption  of  interest  on  bonds  of  previous 
issues  on  account  of  such  original  subscription.** 

Deductions  in  Computing  Net  Income.  The  statute  specifies 
particularly  the  deductions  which  may  be  made  by  a  corporation 
from  its  gross  income  in  computing  its  net  income.  In  general, 
the  deductions  from  gross  income  allowed  corporations  are  the 
same  as  allowed  individuals,  except  that  corporations  may  deduct 
dividends  received  from  other  corporations  subject  to  the  tax 
and  may  not  deduct  charitable  contributions.*'  Certain  it^ms  are 
also  expressly  declared  by  the  Revenue  Act  of  1918  not  to  be  de- 
ductible in  the  case  of  corporations  as  well  as  individuals.  These 
items  are  discussed  in  another  chapter.**  These  deductions  are 
discussed  generally  in  the  several  chapters  relating  respectively 
thereto.**  In  this  chapter  reference  is  made  only  to  those  provi- 
sions having  special  application  to  corporations. 

Ordinary  and  Necessary  Expenses.  A  corporation  is  al- 
lowed to  deduct  all  the  ordinary  and  necessary  expenses  paid  or 
incurred  **  during  the  taxable  year  in  carrying  on  any  trade  or 
business,  including  a  reasonable  allowance  for  salaries  or  other 
compensation  for  personal  services  actually  rendered,  and  includ- 
ing rentals  or  other  payments  required  to  be  made  as  a  condition 
to  the  continued  use  or  possession  of  property  to  which  the  cor- 
poration has  not  taken  or  is  not  taking  title,  or  in  which  it  has 
no  equity.*''  It  will  be  noted  that  the  expenses  permitted  by  this 
provision  of  the  law  are  only  the  ordinary  and  necessary  expenses. 
Extraordinary  expenses  are  not  deductible  under  this  head,  al- 

4»  T.  D.  2742.    See  Chapter  14. 

43  Beg.  45,  Art.  561. 

44 Revenue  Act  of  1918,  §§  215  and  235;  Beg.  45,  Art.  581,  See  Chapter  21. 

45  See  Chapters  21 — 30. 

46  The  terms  "paid  or  incurred"  or  "paid  or  accrued'*  are  construed  accord- 
ing to  the  method  of  accounting  upon  Tvhich  net  income  is  computed  under 
§  212  of  the  Statute.     (Revenue  Act  of  1918,  §  200.) 

47  Revenue  Act  of  1918,  §234  (a)  1. 
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though  they  may  be  deduetioins  recognized  in  accounting  practice 
as  a  proper  charge  against  the  income  for  the  year. 

Sale  of  Capital  Assets.  Where  property  is  acquired  and  later 
sold  for  a  higher  price,  the  gain  on  the  sale  is  income.  If,  how- 
ever, the  property  was  acquired  before  March  1,  1913,  only  such 
portion  of  the  gain  as  accrued  subsequently  to  February  28, 1913, 
is  taxable.  Where,  then,  a  corporation  sells  its  capital  assets  in 
whole  or  in  part,  it  should  include  in  its  gross  incdme  for  the  year 
in  which  the  sale  was  made  the  amount  of  the  excess  of  the  sales 
price  over  the  fair  market  value  of  such  assets  as  of  March  1, 
1913,  if  acquired  prior  to  that  date,  or  over  their  cost  if  acquired 
subsequently  to  that  date.  In  every  case,  however,  in  ascertain- 
ing the  gain,  the  cost  of  the  assets,  or  the  fair  market  value  as 
of  March  1, 1913,  of  the  assets  acquired  prior  thereto,  should  first 
be  reduced  by  the  amount  of  any  charges  for  depreciation,  deple- 
tion and  other  losses  which  have  been  or  should  have  been  made. 
If  the  purchaser  takes  over  all  the  assets  and  assumes  the  liabili- 
ties, the  amount  so  assumed  is  part  of  the  purchase  price.  If  the 
sale  is  made  for  stock  of  another  corporation  the  rules  relating  to 
income  from  exchange  of  property  will  apply.*® 

Organization  Expenses.  Organization  expenses  of  corpora- 
tions such  as  attorneys'  and  accountants'  fees  together  with  fees 
paid  to  state  authorities  prior  to  or  coincident  with  the  securing 
of  a  charter  and  the  incorporation  of  a  company  constitute  a  cap- 
ital investment,  such  assets  being  offset  by  the  asset  value  of  the 
corporate  franchise,  an  intangible  asset  of  a  somewhat  perma- 
nent character  and  in  many  instances  of  substantial  value.  It 
is  held  that  such  expenses  constitute  investments  of  capital  and 
are  not  ordinary  and  necessary  expenses,  which  are  the  only  * '  ex- 
penses'*  authorized  by  the  Iqw  to  be  deducted.*® 

Expenses  Incurbed  in  Sale  op  Capital  Stock.  Expenses  in- 
cidental to  or  connected  with  the  selling  of  the  capital  stock  (com- 
mon or  preferred)  of  a  corporation  for  the  purpose  of  raising 
capital  to  be  invested  by  it  in  property  to  be  employed  in  the 
business  of  the  corporation  are  not  an  allowable  deduction  from 

M  Beg.  45,  Arts.  545,  563.    See  Chapter  17. 

4BReg.  45,  Art.  582;  T.  D.  2490.  This  ruling  is  not  in  accordance  with 
accounting  practice,  which  recognizes  the  propriety  of  charging  off  organiza- 
*^ion  expenses  against  income  over  a  period  of  four  or  five  years. 
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gross  income,  for  the  reason  that  such  expenses  are  incurred  in 
a  capital  transaction ;  that  is,  the  raising  of  capital  to  be  invested 
or  employed  in  the  business.  Such  expense,  like  the  discount  at 
which  the  shares  of  stock  may  be  sold,  has  the  effect  only  of  re- 
ducing the  available  capital  of  the  corporation  and  cannot  be  used 
to  reduce  the  income  from  operations ;  that  is  to  say,  any  expense 
incident  to  the  bringing  of  capital  into  the  company,  whether  it 
be  a  new  or  a  going  concern,  cannot  be  recouped  out  of  or  charged 
against  the  operating  income.  It  is  a  capital  loss  or  expense  prop- 
erly chargeable  against  the  proceeds  of  the  sale  of  the  stock  and 
reduces  the  capital  rather  than  the  earnings  of  the  company.^ 

Holding  Company  Guabantexxno  Dividends  of  Subsidiary. 
A  holding  company  which  guarantees  dividends  at  a  specified 
rate  on  the  stock  of  a  subsidiary  corporation  for  the  purpose  of 
securing  new  capital  for  the  subsidiary  and  increasing  the  value 
of  its  stock  holdings  in  the  subsidiary  may  not  deduct  amounts 
paid  in  carrying  out  this  guaranty  in  computing  its  net  income, 
but  such  payments  may  be  added  to  the  cost  of  its  stock  in  the 
subsidiary  .•* 

Interest.  With  one  exception  the  limitations^'  contained  in 
the  1916  Law  upon  the  deduction  of  interest  by  corporations  are 
not  imposed  by  the  Revenue  Act  of  1918  and,  corporations,  like 
individuals,  may  now  deduct  all  interest  paid  within  the  taxable 
year  on  their  indebtedness,  except  on  indebtedness  incurred  or 
continued  to  purchase  or  carry  obligations  or  securities  (other 
than  obligations  of  the  United  States  issued  after  September  24, 
1917)  the  interest  upon  which  is  wholly  exempt  from  taxation 
for  income  tax  purposes  as  income  to  the  corporation.*^  Interest 
paid  by  a  corporation  on  scrip  dividends  is  an  allowable  deduc- 
tion. So-called  interest  on  preferred  stock,  which  is  in  reality  a 
dividend  thereon,  can  not  be  deducted  in  arriving  at  net  income. 
In  the  case  of  banks  and  loan  or  trust  companies  interest  paid 
within  the  year  on  deposits  or  on  moneys  received  for  investment 
and  secured  by  interest-bearing  certificates  of  indebtedness  issued 

60  Beg.  45,  Art.  563;  Beg.  33  Bev.,  Art  145. 

61  Beg.  45,  Art.  582. 

68  See  the  appendix  for  a  statement  of  the  rules  relating  to  deduction  of 
interest  under  the  1916  Law. 
68  Bevenue  Act  of  1918,  §  234  (a)  2. 
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bj  snch  bank  or  loan  or  trust  company  may  be  deducted  from 
^oss  income.** 

Taxes.  Corporations,  like  Individuals,  may  deduct  taxes  paid 
or  accrued,**  within  the  taxable  year  imposed  (a)  by  the  author- 
ity of  the  United  States  except  income,  war-profits  and  excess- 
profits  taxes,  (b)  by  the  authority  of  any  possessions  of  the  United 
States  except  income,  war-profits  and  excess-profits  taxes,  (c)  by 
the  authority  of  any  State  or  Territory,  or  any  county,  school  dis- 
trict, municipality,  or  other  taxing  subdivision  of  any  State  or 
Territory,  or  (d)  by  the  authority  of  any  foreign  country  ex-, 
cept  income,  war-profits  and  excess-profits  taxes.'®  Except  as 
stated  in  the  following  paragraph,  the  same  rules  apply  to  the 
deduction  of  taxes  by  corporations  and  individuals  and  are  dis- 
cussed elsewhere.*' 

Interest  on  Tax-Free  Bonds.  Where  a  corporation  has  is- 
sued bonds  or  other  indebtedness  with  a  guarantee  that  the  in- 
terest thereon  shall  be  paid  without  deduction  for  any  tax  which 
the  corporation  may  be  called  upon  to  pay  or  withhold  under  the 
laws  of  the  United  States  or  of  any  State  or  jurisdiction,  no  de- 
duction for  the  payment  of  the  income  tax  or  any  other  federal 
tax  paid  pursuant  to  the  contract  or  provision  contained  in  such 
bonds  is  permitted  to  the  corporation  under  the  heading  of  taxes 
or  interest  or  on  any  ground.  In  the  case,  however,  of  corporate 
bonds  or  obligations  containing  an  appropriate  *' tax-free  cove- 
nant" clause,. the  corporation  paying  a  State, tax  or  any  other 
than  a  federal  tax  for  some  one  else  pursuant  to  its  agreement 
may  deduct  such  payment  as  interest  paid  on  indebtedness.'* 

Losses.  Corporations  are  permitted  to  deduct  all  losses  sus- 
tained during  the  taxable  year  and  not  compensated  for  by  in- 
surance or  otherwise.'*  The  rules  pertaining  to  losses  in  inven- 
tory and  from  rebates  and  (net  losses  apply  similarly  to  individ- 
uals and  corporations,  and  are  discussed  elsewhere  in  this  book.** 

MReg.  45,  Art.  564. 

M  See  note  46. 

W  Corporations  are  entitled  to  a  credit  against  their  tax  for  income,  war- 
profits  and  excess-profits  taxes,  imposed  by  authority  of  any  foreign  country 
or  any  possession  of  the  United  States.     (Revenue  Act  of  1918,  §  238.) 

87  Reg.  45,  Art.  565.     See  Chapter  24. 

WKevenne  Act  of  1918,  §  234  (a)  3;  Reg.  45,  Art.  565. 

MRierenue  Act  of  1918,  §234  (a)  4. 

^•See  Chapter  25. 
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One  ruling  on  losses,  having  applfcation  only  to  corporations,  is 
given  below. 

Redemption  op  Preferred  Stock.  Where  a  corporation  is- 
sued preferred  stock  at  par,  redeemable  at  110,  the  difference 
appearing  on  the  books  of  the  corporation  as  a  reduction  of  un- 
divided profits,  the  transaction  has  been  held  to  be  a  capital  trans- 
action in  which  there  «ould  be  no  gain  or  loss  to  the  corporation, 
and,  therefore,  the  difference  between  the  selling  price  of  the 
stock  and  the  price  at  which  it  was  redeemed  could  not  be  de- 
ducted as  a  loss.^* 

Dividends  on  Stock  op  Other  Corporations.  Corporations 
may  now  deduct  all  amounts  received  as  dividends  from  a  cor- 
poration taxable  upon  its  net  income  and  amounts  received  as 
dividends  from  a  personal  service  corporation  out  of  earnings  or 
profits  upon  which  income  tax  has  been  imposed.***  Dividends 
paid  by  foreign  corporations  receiving  no  income  from  sources 
within  the  United  States  may  not  be  deducted.®* 

Contributions  to  Charities..  Corporations  are  not  entitled  to 
deduct  from  their  gross  income  for  the  purpose  of  the  income 
tax  the  amount  of  contributions  made  to  religious,  charitable,  sci- 
entific or  educational  .corporations  or  associations,  even  though 
such  contributions  are  made  to  the  Ked  Cross  or  other  war  ac- 
tivities.®* 

61  Letter  from  Treasury  Department  dated  April  11,  1917;  I.  T.  S.  1919, 
%  2083.  The  ruling  is  different  as  to  the  redemption  of  bonds  sold  at  a  dis- 
aount.    See  Chapter  25. 

62  Revenue  Act  of  1918,  §234  (a)  6.  Under  the  1913  Law  corporations 
were  not  permitted  to  deduct  the  amount  received  as  dividends  from  other 
corporations  subject  to  the  income  tax.  This  was  likewise  true  under  the  1916 
Law.  For  the  purpose  of  the  1917  Law,  dividends  on  the  stock  of  such  other 
corporations  as  were  taxable  thereunder  on  their  net  income  might  be  deducted. 
Thus,  in  1917  a  corporation  might  not  deduct  dividends  in  computing  the  2% 
tax  imposed  by  the  1916  Law,  but  might  do  so  in  computing  the  4%  tax  im- 
posed by  the  1917  Law. 

63  See  Chapter  19. ' 

64  T.  D.  2847  as  amended  May  24,  1919.  This  Treasury  Decision  was 
founded  on  an  opinion  of  the  Attorney  General  dated  May  19,  1919,  which 
held  that  Red  Cross  donations  were  not  deductible  as  expense,  and  which  was 
also  founded  on  a  consideration  of  the  legislative  history  of  the  Revenue  Act 
of  1918.  (See  Congressional  Record  for  September  17, 1918,  in  which  it  appears 
that  an  amendment  to  the  effect  that  corporations  might  deduct  charitable 
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CSredilB  Against  Net  Income.  In  addition  to  the  deductions 
which  corporations  are  permitted  in  computing  their  net  income, 
corporations  are  allowed  certain  credits  against  net  income. 
Credits  differ  from  deductions  in  the  case  of  corporations  in  that 
deductions  reduce  the  net  income  for  the  purpose  of  all  taxes, 
while  credits  reduce  the  net  income  for  the  purpose  of  the  income 
tax  and  not  for  the  purpose  of  the  excess-profits  tax.  The  cred- 
its are  discussed  in  the  following  paragraphs. 

Interest  Upon  Obligations  op  the  United  States.  The 
amount  of  interest  received  by  a  corporation  upon  obligations  of 
the  United  States  issued  prior  to  September  1,  1917,  is  exempt 
from  all  taxation,  and  is  excluded  from  the  gross  income  of  the 
corporation.  The  airiount  of  interest  upon  obligations  of  the 
United  States  issued  after  September  1,  1917,  and  upon  bonds  is- 
sued by  the  War  Finance  Corporation  is  exempt  from  taxation 
only  if  and  to  the  extent  provided  in  the  respective  acts  author- 
izing the  issue  thereof,  as  amended  and  supplemented,^  and  is  ex- 
eluded  from  gross  income  only  if  and  to  the  extent  it  is  wholly 
exempt  from  both  income  and  war-profits  and  excess-profits  taxa- 
tion. Corporations  are  allowed  a  credit  against  net  income  for 
the  purpose  of  the  income  tax  of  any  amount  received  as  interest 
upon  obligations  of  the  United  States  and  bonds  issued  by  the 
War  Finance  Corporation  which  is  included  in  gross  income.^* 

« 

Amount  op  War-Propits  and  Excess-Propits  Tax.  Corpora- 
tions are  also  allowed  a  credit  for  purposes  of  the  income  tax, 
of  the  amount  of  the  war-profits  and  excess-profits  tax  assessed 
or  to  be  assessed  for  the  same  taxable  year.^  In  the  case  of  a 
corporation  making  return  for  a  fiscal  year  beginning  in  1918  and 
ending  in  1919,  certain  special  rules  apply,  which  are  set  forth 
elsewhere  in  this  book.®'' 

Spbcipic  Exemption.  Domestic  corporations  are  permitted 
a  credit  for  purposes  of  the  income  tax  of  the  sum  of  $2,000  as  a 
specific  exemption.®* 

and  other  contributions  and  gifts  in  the  same  manner  as  individuals  was  de- 
feated.) 

S^Bevenne  Act  of  1918,  ff  236  (a),  233,  213  (a)  4;  Reg.  45,  Art.  591. 

«< Revenue  Act  of  1918,  $236  (b) ;  Beg.  45,  Art.  591. 

<7  See  Chapter  24. 

ttRerenne  Act  of  1918,  $236  (c);  Beg.  45,  Art.  591.  The  1916  Law  and 
the  1913  Law  contained  no  similar  provision. 
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Credits  Againrt  Tax.  Domestic  corporations  may  credit 
against  the  amount  of  tax  which  would  be  due  on  income  derived 
from  all  sources  the  amount  of  any  income,  war-profits  and  ex- 
cess-profits taxes  paid  during  the  taxable  year  to  any  foreign 
country  upon  income  derived  from  sources  therein  or  to  any  pos- 
session of  the  United  States.^ 

Receivers  for  Oorporations.  The  Revenue  Act  of  1918  provides 
that  in  cases  where  receivers,  trustees  in  bankruptcy,  or  assignees 
are  operating  the  property  or  business  of  corporations,  such  re- 
ceivers,  trustees,  or  assignees  shall  make  returns  for  such  cor- 
porations in  the  same  manner  and  form  as  corporations  are  re- 
quired to  make  returns.  This  is  true  notwithstanding  that  the 
powers  and  functions  of  a  corporation  are  suspended  and  that  the 
property  and  business  are  for  the  time  being  in  the  custody  of 
the  receiver,  trustee,  or  assignee,  subject^to  the  order  of  the  court. 
Any  tax  due  on  the  basis  of  such  returns  made  by  receivers,  trus- 
tees or  assignees  is  collected  in  the  same  manner  as  if  collected 
from  the  corporations  of  whose  business  or  property  they  have 
custody  or  control^®  Receivers  of  corporations  are  not  fiducia- 
ries within  the  meaning  of  the  law  and  are  not  governed  by  the 
rules  applicable  to  rec^eivers  for  individuals.''*  The  receiver  of 
a  corporation  stands  in  the  same  position  as  the  officers  of  a  solv- 
ent corporation  and  upon  him  devolve  all  the  duties  of  such  of- 
ficers as  to  the  making  of  returns  and  payment  of  tax.  The  fact 
that  the  business  and  property  of  the  corporation  are  temporarily 
in  the  hands  of  a  receiver  does  not  alter  the  fact  that  the  corpora- 
tion is  the  beneficiary  of  the  income  arising  and  accruing.  If 
there  is  net  income  in  excess  of  credits,  it  is  taxable,  and  the  cus- 
todian of  such  income  is  liable  for  the  tax  assessable  thereon.''*    A 

69Beveniie  Act  of  1918,  1238.    See  Chapter  32. 

70  Bevenue  Act  of  1918,  g  239. 

71  Beg.  45,  Art.  424.  This  is  true  in  view  of  the  express  provision  of  f  239 
of  the  Bevenue  Act  of  1918,  notwithstanding  the  definition  of  "person"  and 
"fiduciary''  contained  in  §200.     See  Chapter  6. 

7S  Under  the  1913  Law,  as  well  as  under  the  1909  Law,  there  was  no  ex- 
press provision  in  the  statute  taxing  corporations  in  the  hands  of  receivers. 
Several  cases  under  the  1909  Law  held  that  that  act  did  not  impose  a  tax  on 
such  corporations  or  any  duties  on  the  receivers  thereof.  (See  Pennsylvania 
Steel  Co.  V.  New  York  City  Bailways  Co.,  193  Fed.  286;  198  Fed.  774,  affirmed 
U.  S.  V.  Whitridge,  231  U.  S.  144.)  The  1909  Law  was  a  tax  on  corpora- 
tions doing  business  and  it  was  held  in  several  cases  that  a  corporation  in  tba 
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receiver  in  charge  of  only  part  of  the  property  of  a  corporation, 
however,  as  a  receiver  in  mortgage  foreclosure  proceedings  involv- 
ing merely  a  small  portion  of  its  property,  need  not  make  a  re- 
turn of  itcome.^ 

Income  Taxable  in  Hands  op  Trustee  in  Bankruptcy.  It  has 
been  held  under  the  1916  Law  that  the  only  income  taxable  in 
the  hands  of  a  trustee  in  bankruptcy  is  the  income  earned  by  the 
trustee  while  operating  the  business  of  a  bankrupt  corporation. 
Thus,  funds  representing  the  result  of  a  compromise  made,  by  the 
trustee  with  a  foreign  corporation  of  a  claim  for  the  non-payment 
of  salaries  and  commissions  by  the  foreign  corporation  to  the 
bankrupt  corporation  as  its  agents  between  the  years  1910  and 
1914  have  been  held  to  be  exempt  from  tax  in  the  hands  of  the 
trustee  in  bankruptcy.'* 

Fiscal  Year.  A  corporation  is  required  to  make  returns  and 
pay  the  tax  on  the  basis  of  its  annual  accounting  period  (fiscal 
year  or  calendar  year,  as  the  case  may  be)  in  accordance  with 
the  method  of  accounting  regularly  employed  in  keeping  its 
books,  unless  (a)  no  such  method  of  accounting  has  been  em- 
ployed, or  (b)  the  method  employed  does  not  clearly  reflect  in- 
come. In  ease  of  (a)  and  (b)  the  computation  of  net  income  is 
made  on  such  basis  and  in  such  maimer  as  in  the  opinion  of  the 
Commissioner  does  clearly  reflect  income.  If  the  corporation's 
annual  accounting  period  is  other  than  a  fiscal  year,  or  if  the  cor- 
poration has  no  annual  accounting  period,  or  does  not  keep  books, 
its  net  income  is  computed  on  the  basis  of  the  calendar  year.  In 
the  event  of  any  change  of  accounting  period  from  fiscal  year  to 
calendar  year,  or  vice  versa,  or  from  one  fiscal  year  to  another, 

hands  of  receiyers  was  not  one  doing  bnsinefae  within  the  meaning  of  those 
words  as  nsed  in  that  act.  Only  one  decision  seems  to  have  been  rendered 
imder  the  1913  Law  and  in  that  case  it  was  held  that  receivers  were  not  sub- 
jeet  to  the  income  tax  where  the  conrt  took  possession  of  the  property  of 
sn  insolvent  railroad  company  and  operated  the  railroad.  The  funds  in  the 
bands  of  the  receivers,  represented  by  the  net  proceeds  in  conducting  the  opera- 
tion of  the  road,  over  and  above  the  authorized  expenditure  paid  out  by  them, 
were  held  not  to  be  subject  to  the  tax  as  ''net  earnings.''  ,  (Equitable  Trust 
Co.  V.  Western  Pac.  By.  Co.,  236  Fed.  813,  aflSrmed  Scott  v.  Western  Pac. 
fiy.  Co.,  246  Fed.  545.)  The  question  was  no  longer  left  open  under  the  express 
provisions  of  the  1916  Law. 

■»  Reg.  45,  Art.  622. 

^*In  re  HeUer  Hirsh  k  Co.,  258  Fed.  208. 
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net  income  is  computed  on  the  basis  of  such  new  accounting 
period,  subject  to  the  rules  outlined  in  a  later  chapter 7*  Report- 
ing upon  the  basis  of  a  fiscal  year  was  formerly  a  privilege  ac- 
corded to  corporations  and  partnerships  only.  It  is  now  a  re- 
quirement if  the  annual  accounting  period  of  the  corporation  is 
a  fiscal  year.  This  subject  is  more  fully  treated  in  another  chap- 
ter.''« 

Eetums.  The  duty  to  make  a  return  depends  upon  corporate 
existence  and  not  upon  the  receipt  of  income.  Every  corporation 
not  expressly  exempt  is  required  to  make  a  return  regardless  of 
the  amount  of  its  net  income.''''  Copies  of  the  prescribed  return 
forms  will  be  furnished  corporations  by  collectors.  Failure  on 
the  part  of  any  corporation  liable  to  tax  to  receive  a  prescribed 
blank  form  will  not,  however,  excuse  it  from  making  the  return. 
Corporations  not  supplied  with  the  proper  forms  should  make  ap- 
plication therefor  to  the  collector  in  ample  time  to  have  their  re- 
turns prepared,  verified  and  filed  with  the  collector  on  or  before 
the  due  date.  Each  corporation  should  carefully  prepare  its  re- 
turn so  as  fully  and  clearly  to  set  forth  the  data  therein  called  for. 
Imperfect  or  incorrect  returns  will  not  be  accepted  as  meeting  the 
requirements  of  the  statute.  In  lack  of  a  prescribed  form  a  state- 
ment made  by  a  corporation  disclosing  its  gross  income  and  the 

* 

deductions  therefrom  mt^y  be  accepted  as  a  tentative  return,  and 
if  filed  within  the  prescribed  time  a  return  so  made  will  relieve 
the  corporation  from  liability  to  penalties,  provided  that  without 
unnecessary  delay  such  a  tentative  return  is  replaced  by^a  return 
made  on  the  proper  form,  or  an  extension  of  time  is  obtained.''* 

When  Filed.  Returns  of  income  must  be  made  on  or  before 
March  fifteenth  or  the  fifteenth  day  of  the  third  month  following 

76Bevenue  Act  of  1918,  §§212  and  232;  Beg.  45,  Art.  25. 

76  See  Chapter  34  for  the  niles  with  respect  to  the  taxation  of  corporations 
-with  fiscal  year  ending  in  1919. 

•HEeg.  45,  Art  621. 

78  Beg.  45,  Arts.  621  and  407;  Beg.  33  Bev.,  Art.  203;  Beg.  33,  Art.  80. 
Under  the  1909  Law  it  was  held  that  corporations  of  all  kinds  specified  in  the 
Act  as  subject  to  the  tax  were  bound  to  file  returns  though  their  net  profits 
were  not  sufficient  to  reiider  them  lidhle  to  the  tax  (U.  8.  v.  Military  Construc- 
tion Co.,  204  Fed.  153),  and  that  the  duty  to  make  returns' was  not  limited 
to  those  the  net  profits  of  which  were  sufficient  to  render  them  liable  to  the 
pa^fment  of  the  tax,     (U.  S.  v.  Acorn  Boofing  Co.,  204  Fed.  157.) 
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the  close  of  the  fiscal  year  for  which  the  return  is  required  to  be 
made.''* 

ExTENaoN  OF  Time.  A  corporation  desiring  an  extension  of 
time  witiin  which  to  file  its  return  should  submit  to  the  col- 
lector before  the  time  for  filing  the  return  a  tentative  return  and 
estimate  on  Form  1031  T,  accompanied  by  a  remittance  of  not  less 
than  one-fourth  of  the  estimated  amount  of  income  and  excess- 
profits  taxes  for  the  taxable  year.  In  such  a  case  the  collector 
may  grant  a  reasonable  extension  of  time  for  filing  the  complete 
return,  not  to  exceed  thirty  days  from  the  date  on  which  the  return 
was  originally  due.*® 

Where  Filed.  Corporate  returns  are  filed  with  the  collector 
of  the  district  in  which  is  located  the  principal  place  of  business 
or  principal  office  or  •  agency  of  the  corporation.  If  a  domestic 
corporation  keeps  its  books  of  account  and  other  data  in  a  for- 
eign country  and  has  no  principal  place  of  business  or  principal 
office  in  this  country,  the  return  should  be  made  to  the  collector 
in  the  district  in  which  the  corporation  has  its  principal  agency 
in  this  country.'*  If  it  has  no  such  agency  or  branch  office  in  this 
country,  the  return  should  be  made  to  tlie  collector  of  the  district 
in  which  is  located  its  statutory  office ;  that  is,  the  office  required 
to  be  maintained  in  the  State  of  incorporation  in  accordance  with 
the  statutes  of  that  State.**  It  is  to  be  noted  that  the  return  is  not 
to  be  filed  in  the  district  in  which  is  located  the  statutory  office, 
unless  the  corporation  has  no  principal  place  of  business  or  prin- 
cipal ofiice  or  agency  from  which  the  return  can  be  filed.  The 
purpose  of  designating  the  principal  business  office  is  for  the  con- 
venience of  the  Treasury  Pepartment  in  examining  the  books  of 
the  corporation  and  verifying  the  return.  Since  the  statute  now 
expressly  designates  the  principal  place  of  business  or  principal 
office  or  agency,  the  filing  of  a  revivn  from  another  office  may  not 
be  considered  a  proper  filing.*^ 

.  ^Bevenue  Act  of  1918,  §§227  (a),  241  (a). 

»8ee  Chapter  ^4. 

Wfievenue  Act  of  1918,  §241  (b). 

MT.D.  2137. 

•'The  1916  Law  required  corporate  returns  to  be  made  "to  the  coUector 
0^  the  district  in  which  h  located  the  principal  office  of  the  corporation,  com- 
pany or  association,  where  a/e  kept  its  books  of  account  and  other  data  from 
'liich  the  return  is  prepared.  * '     The  1913  Law  was  less  explicit  and  might 
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By  Whom  Filed.  Responsibility  for  filing  corporate  returns 
rests  upon  the  principal  ofScers  of  the  corporation,  although  there 
is  no  penalty  on  such  officers  personally  for  failure  to  file  returns. 
The  only  personal  penalty  on  officers  is  for  wilfully  refusing  to 
make  the  return,  pay  the  tax,  supply  information  required,  or  in 
any  manner  attempting  to  defeat  or  evade  the  t^b:.^ 

How  Signed  and  Sworn  to.  The  return  is  required  to  be 
sworn  to  by  the  president,  vice-president  or  other  principal  officer 
of  the  corporation  and  by  the  treasurer  or  assistant  treasurer, 
and  must  be  verified  under  the  oath  of  such  officers,  except  in  the 
cases  where  the  return  is  filed  by  a  receiver,  trustee,  or  assignee, 
or  directors  in  the  case  of  insolvency,  in  which  cases  the  affidavit 
on  the  return  should  be  changed  in  accordance  with  the  facts.^* 

CoBPOitATiONS  Formed  During  the  Year.    A  corporation   or- 
ganized during  the  year  is  required  to  make  a  return  covering 
that  portion  of  the  year  during  which  it  was  in  existence.*®  ,The 
fact  that  a  new  corporation  organized  in  the  year  has  transacted 
no  business  does  not  excuse  it  from  making  a  return.*^    Corpora- 
tions which  have  applied  for  but  not  received  charters,  or  corpo- 
ration's which  have  received  charters  but  have  not  perfected  their 
organizations,  transacted  any  business  and  had  any  income  what- 
ever from  any  source,  may  upon  the  presentation  of  these  facts 
to  the  local  collector  be  relieved  from  the  necessity  of  making  re- 
turns so  long  as  they  remain  in  this  unorganized  condition.    In 
the  absence  of  a  proper  showing  to  the  collector,  such  a  corpora- 
tion will  be  required  to  make  a  return.**    When  a  distinct  new 
corporation  is  organized  to  take  over  the  property  of  an  old  cor- 
poration, both  corporations  will  be  required  to  make  returns 
covering  the  periods  of  the  year  during  which  they  were  each 
respectively  in  charge  of  the  business,  or  file  a  consolidated  re- 
tum,** 

have  been  held  to  justify  the  filing  of  corporate  returns  from  some  other 
office,  but  the  1918  Law  as  well  as  the  1916  Law  is  open  to  no  such  con- 
struction. ' 

84  Revenue  Act  of  1918,  1253. 

86  See  Chapter  34. 

86  Beg.  33,  Art.  84;  Beg.  45,  Art.  621. 

87  T.  D.  2090.    Beg.  45,  Art.  621. 

88  T.  D.  2152.    Beg.  45,  Art.  621. 

89  Beg.  33  Bev.,  Art.  206;  T.  D.  2137. 
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CoBPOB^noNS  Merging  During  thb  Yeab.  In  case  of  a  mer- 
ger or  eomolidation  of  two  or  more  corporations  during  the  year, 
it  vas  held  under  the  1909  Law  that  each  corporation  was  re- 
quired to  make  a  return  of  income  received  during  the  year  prior 
to  the  date  of  merger  and  consolidation,*^  but  under  the  present 
la^  it  seems  in  such  case  a  consolidated  return  would  account  for 
all  the  income  of  the  year. 

Chanob  of  Name.  A  mere  change  in  name  does  not  consti- 
tute a  new  corporation.  If  the  business  was  continuous  through- 
out the  year,  no  change  in  management  or  operation  other  than 
the  change  in  name  having  occurred,  the  return  should  be  made 
covering  the  business  transacted  throughout  the  year,  such  re- 
turn to  be  made  by  the  corporation  in  the  name  which  it  bears 
at  the  end  of  the  year,  with  a  notation  on  the  return  to  the  effect 
that  the  name  had  been  changed,  giving  both  the  old  and  the  new 
names.** 

CoBPORATiONS  LiQumATiNG  DxjBiNG  THE  Yeab.  A  Corporation 
going  into  liquidation  during  any  taxable  year  may  upon  the 
completion  of  such  liquidation  prepare  a  *' final  return*'  covering 
its  ineome  during  the  fractional  part  of  the  year  during  which  it 
was  engaged  in  business  and  may  immediately  file  such  return 
with  the  local  collector .••  Under  the  present  law  it  seems  to  be 
within  the  power  of  the  Commissioner  to  declare  the  taxable  pe- 
riod of  a  corporation  terminated  at  the  end  of  the  calendar  month 
preceding  the  month  in  which  it  is  dissolved  and  to  demand  im- 
mediate payment  of  the  tax  for  such  taxable  period  and  the  tax 
for  the  preceding  year  or  to  require  security  for  the  payment 

»  T.  D.  1675. 
.     «Beg.  33  Bev.,  Art.  20«;  T.  D.  2137. 

••B^.  45,  Art  651,  Beg.  33  Bev.,  Art.  205;  Beg.  33,  Art.  85;  T.  D.  2209; 
T.  D.  2090.  This  return  flhould  be  filed  by  the  directors  or  other  persons  in 
charge  of  the  winding  up  of  the  corporation.  Under  the  Corporation  Act  of 
New  Jersey,  (P.  L.  1896,  p.  295)  which  provides  that  corporations,  however 
^inolred,  are  '' continued  bodies  corporate  for  the  purpose  of  prosecutini^ 
u^4  defending  suits  by  or  against  them  and  of  enabling  them  to  settle  and 
dose  their  affairs,''  and  constitutes  the  directors  trustees  to  settle  the  busi- 
^^f^  the  officers  of  a  corporation  which  had  been  dissolved  after  becoming 
SQbjeet  to  the  tax  on  its  income  of  the  preceding  year,  who  were  also  its 
^^'Bctors,  were  held  to  have  authority  and  to  be  under  the  duty  of  making 
the  letoia  of  such  business  required  by  the  1909  Law.  (XT.  S.  v.  General 
^Metion  k  Loading  Oo.,  192  Fed.  223;  204  Fed.  657.) 
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thereof .••  This  remedy  is  more  fully  discussed  elsewhere  in  tliis 
book.^  Where  a  corporation,  by  aflBdavit  or  otherwise,  ha^ 
clearly  established  the  fact  and  satisfied  the  collector  that  it  is  de- 
funct, dissolved  "Or  obsolete  and  is  no  longer  carrying  on  business 
and  has  no  property  or  income,  returns  will  not  be  required  after 
such  condition  has  been  clearly  established.  Only  one  showing  af 
this  character  is  required,  unless  it  appears  later  that  the  corpo- 
ration has  income  within  the  meaning  of  the  law.* 

Keturns  fob  Fractional  Part  op  Year.  In  the  case  of  a  cor- 
poration making  its  first  return  of  income  on  the  basis  of  a  fiscal 
year  and  in  the  case  of  a  corporation  changing  its  accounting 
period,  whether  frpm  calendar  year  to  fiscal  year,  from  fiscal  year 
to  calendar  year,  or  from  one  fiscal  year  to  another  fiscal  year, 
a  separate  return  for  a  fractional  part  of  a  year  is  required.  In 
such  a  case  the  credit  of  $2,000  against  net  income  allowed  a  do- 
mestic corporation  must  be  reduced  to  such  proportion  of  the  full 
credit  as  the  number  of  months  in  the  period  for  which  the  return 
is  made  bears  to  twelve  months.'? 

Consolidated  Returns.    Affiliated,  corporations  are  required  to 
file  consolidated  returns  on  Form  1120.    The  consolidated  return 
should  be  filed  by  the  parent  or  principal  reporting  corporation  in 
the  office  of  the  collector  of  the  district  in  which  it  has  its  prin- 
cipal office.    Each  of  the  other  affiliated  corporations  should  file 
in  the  office  of  the  collector  of  its  district  Form  1122,  along  with 
the  several  schedules  indicated  thereon.    The  parent  or  principal 
corporation  filing  a  consolidated  return  should  include  in  such  re- 
turn a  statement  specifically  setting  forth  (a)  the  name  and  ad- 
dress of  each  of  the  subsidiary  or  affiliated  corporations  included 
in  such  return,  (b)  the  par  value  of  the  total  outstanding  capital 
stock  of  each  of  such  corporations  at  the  beginning  of  the  taxable 
year,  (c)  the  par  value  of  such  capital  stock  held  by  the  parent 
corporation  or  by  the  same  interests  at  the  beginning  of  the  tax- 
able year,  (d)  in  the  case  ot  affiliated  corporations  owned  by  the 
same  interests,  a  list  of  the  individuals  or  partnerships  constitut- 
ing such  interests,  with  the  percentage  of  the  total  outstanding 
stock  of  each  affiliated  corporation  held  by  each  of  such  individ- 

W  Revenue  Act  of  1918,  250  (g). 

MSee  Chapter  35.  • 

WT.  D.  2137. 

W  Reg.  45,  Art.  626. 
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uals  or  partnerships  during  all  of  the  taxable  year,  and  (e)  a 
schedule  showing  the  proportionate  amount  of  the  total  tax  which 
it  is  a^eed  among  them  is  to  be  assessed  upon  each  affiliated  cor- 
poration.*^   The  Treasury  Department  greatly  prefers  that  the 
parent  or  principal  reporting  corporation  take  up  and  pay  the 
entire  tax,  making  any  desired  adjustments  thereof  by  charging 
the    affiliated    corporations   through   their    own   records.     The 
amount  reported  by  the  subsidiary  on  Form  1122  as  ^apportioned 
to  it  will  be  used  as  the  basis  of  assessment  and  payment.    If  the 
subsidiaries  have  reported  an  apportionment  in  this  manner,  but 
the  parent  corporation  has  paid  the  tax  installments  on  account 
of  such  subsidiaries,  an  amended  Form  1122  should  be  filed  show- 
ing '*none"  in  answer  to  the  question  as  to  the  amount  of  tax  ap- 
portioned to  it.    If  the  last  condition  obtains,  but  the  taxpayer 
insists  upon  apportionment  the  collector  of  the  subsidiary's  dis- 
trict will  request  abatement  of  such  portion  of  the  subsidiary's 
tax  as  may  have  been  previously  paid  by  the  parent  corporation 
in  another  district.    As  a  basis  for  such  advice,  the  latter  collector 
will  secure  from  the  parent  corporation  a  schedule  showing  appor- 
tionment of  the  total  tax  and  installments  to  the  respective  af- 
filiated corporations.    If  a  subsidiary  has  filed  a  tentative  return 
and  paid  an  installment  of  the  tax,  it  should  be  assessed  the 
amount  shown  on  Form  1122,  and  will  pay  future  installments 
as  they  fall  due.**    Foreign  corporations  and  personal  service 
corporations  need  not  file  consolidated  returns.** 

tTBeg.  45,  Art  632. 

M  Mimeograph  letter  to  eoUeetors,  I.  T. — 'Mim.  2221  dated  August  8,  1919; 
I.  T.  a  1919,  Par.  3570. 

99  Bevenne  Aet  of  1918,  §  240.  The  English  Finance  Act  of  1915  provided 
for  the  eonaolidated  assessment  of  the  'excess  profits  duty  in  the  case  of  af- 
filiated companies  carrying  on  the  same  trade  or  business.  Before  the  regula- 
tions nnder  the  1917  American  Law  were  issued  the  American  Institute  of 
Acconntants  advocated  the  assessment  of  federal  corporate  taxes  upon  the  basis 
of  eonaolidated  returns  in  a  brief  of  which  the  following  is  an  extract :  '  ^  If  the 
rule  which  we  advocate  (consolidated  returns)  be  adopted  the  tax  will  be 
based  on  the  real  facts  and  determined  by  the  relation  between  true  income 
and  the  true  investment  of  the  group  of  companies  as  a  whole;  and  the  latter 
coarse  (consolidated  returns)  would  impose  no  additional  burdens  on  anyone, 
since  it  is  the  coarse  followed  for  all  practical  purposes  by  the  corpora tidns 
themselves  and  reeognized  by  bankers,  economists  and  accountants  as  the  only 
course  which  reveals  the  true  situation. ''  (Journal  of  Accountancy,  January, 
1919.) 

P.  T.—ll 
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AlBSliated  Oorporatioiui.  The  provision  ^^  of  the  statute  requir- 
ing affiliated  corporations  to  file  consolidated  returns  is  based 
upon  the  principle  of  levying  the  tax  according  to  the  true  net 
income  and  invested  capital  of  a  single  business  enterprise,  even 
though  the  business  is  operated  through  more  than  one  corpora- 
tion. Where  one  corporation  owns  the  capital  stock  of  another 
corporation  or  other  corporations,  or  where  the  stock  of  two  or 
more  corporations  is  owned  by  the  same  interests,  a  situation  re- 
results  which  is  closely  analogous  to  that  of  a  business  maintain- 
ing one  or  more  branch  establishments.  In  the  latter  case,  be- 
cause of  the  direct  ownership  of  the  property,  the  invested  capital 
and  net  income  of  the  branch  form  a  part  of  the  invested  capital 
and  net  income  of  the  entire  organization.  Where  such  branches 
or  units  of  a  business  are  owned  and  controlled  through  the  med- 
ium of  separate  corporations,  it  is  necessaiy  to  require  a  consoli- 
dated return  in  order  that  the  invested  capital  and  net  income  of 
the  entire  group  may  be  accurately  determined.  Otherwise  op- 
portunity would  be  afforded  for  the  evasion  of  taxation  by  the 
shifting  of  income  through  price  fixing,  charges  for  services  and 
other  means  by  which  income  could  be  arbitrarily  assigned  to  one 
or  another  unit  of  the  group.  In  other  cases  without  a  consoli- 
dated return  excessive  taxation  might  be  imposed  as  a  result  of 
purely  artificial  conditions  existing  between  corporations  within 
a  controlled  group.*^* 

lOOBevenue  Act  of  1918,  (  240. 

101  Beg.  45,  Art.  631.  The  fact  that  one  corporation  held  the  entire  capital 
stock  of  another  and  that  the  two  were  component  parts  of  one  business  unit 
or  system  did  not  ordinarily,  under  the  1916  Law,  destroy  the  separate  entities 
of  the  two  corporations.  As  a  general  rule  corporations  as  such  were  sub- 
ject to  the  tax,  not  the  business  organizations  of  which  the  corporations  might 
be  a  part.  Every  corporation  was  considered  to  be  a  distinct  entity  regard- 
less of  its  relation  to  any  other  corporation.  Where  a  parent  corporation 
owned  all  or  practically  all  of  the  stock  of  subsidiary  companies,  each  was 
required  to  make  a  return  accounting  in  detail  for  their  separate  gross  incomes 
and  deductions,  and  each  was  generally  required  to  pay  the  tax  on  the  net 
earnings  shown  by  such  return.  The  parent  company  was  not  permitted 
to  report  the  gross  income  of  all  the  subsidiaries  and  deduct  therefrom  the 
gross  expenses.  (T.  D.  2137;  T.  D.  2090.)  The  net  earnings  of  the  sub- 
sidiary companies  turned  over  to  the  parent  company  were  to  be  treated  as 
dividends,  notwithstanding  the  earnings  out  of  which  the  dividends  were  paid 
were  also  subject  to  tax,  as  against  the  subsidiary  companies.  In  U.  8.  v. 
Nipissing  Mines  Co.,  206  Fed.  431,  234  U.  S.  765,  decided  under  the  1900  Law, 
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WoEK  CoBPOBATioNS  Are  AFFILIATED.  Corporations  will  be 
deemed  to  be  affiliated  (a)  when  one  domestic  corporation  owns 
directly  or  controls  through  closely  affiliated  interests  or  by  a 
nominee  or  nominees  substantially  all  the  stock  of  the  other  or 
others,  or  (b)  when  substantially  all  the  stock  of  two  or  more 
domestic  corporations  is  owned  or  controlled  by  the  same  inter- 
ests. The  words  ''substantially  all  the  stock*'  cannot  be  inter- 
preted as  meaning  any  particular  percentage,  but  must  be  con- 
strued according  to  the  facts  of  the  particular  case.  The  owning 
or  eontrolling  of  95  per  cent  or  more  of  the  outstanding  voting 


H  ms  held  that  althoagh  tbe  affairs  of  the  holding  and  operating  company 
were  elooely  connected  and  thej  had  offieem  in  common,  the  distinct  corporate 
ezifltence  of  each  should  not  be  ignored  and  the  holding  company  should  not 
be  treated  as  being  engaged  in  the  business  of  the  operating  company.    It  was 
held  in  an  early  ruling  that  the  fact  that  a  corporation  had  a  number  of  sub- 
sidinriea  only  for  the  purpose  of  protecting  trade  brands,  trade  marks  and 
trade  names  was  inmiaterial;  that  the  liability  to  make  separate  returns  at- 
tached to  each  subsidiaiy  company  by  reason  of  the  fact  that  it  was  a  separate 
had  distinct  entity.    If  such  subsidiary  had  no  net  income  or  earnings  and  no 
expense  of  operations,  and  if  the  earnings  accrued  direct  to  the  parent  com- 
r>sny,  which  also  paid  direct  the  operating  expenses  of  the  subsidiaries,  those 
facts  should  be  set  out  in  the  return  of  the  subsidiary,  but  they  did  not  operate 
to  release  the  subsidiary  from  liability  to  make  a  return.     (T.  D.  2161.)     If 
subsidiaiy  corporations  existed  in  name  only,  or  were  mere  agents  or  integral 
parts  of  the  parent  corporation  and  as  such,  transacted  no  business  and  had 
no  ineome  of  and  for  their  own  account,  and  incurred  no  expenses,  all  busi- 
ness being  transacted,  all  income  being  received  and  all  expenses  being  paid 
directly  by  the  i>arent  company,  no  separate  accounts  being  kept  by  or  for 
such  subsidiaries,  it  was  considered  that  such  subsidiary  concerns  had  no  tax- 
able income.     In  such  eases,  however,  such  subsidiary  corporations  were  re- 
quired to  make  returns  and  indorse  thereon  a  statement  to  the  effect  that  the 
corporation  making  the  return  was  a  subsidiary  or  integral  part  of  the  parent 
company  (naming  it)  and  that,  for  its  own  account,  it  had  no  income  from 
any  source  whatever,  that  it  made  no  disbursements,  and  that  all  the  business 
diHie  in  its  name  was  done  for  tiie  account  of  and  was  the  business  of  the 
parent  corporation,  and  would  be  accounted  for  in  the  return  of  such  parent 
corporation.    This  ruling  (Reg.  33,  Bev.,  Art.  208)  was  not  intended  to  cover 
those  safaddiary  corporations  which  actually  transacted  business  in  their  own 
aames,  received  ineome  for  their  own  account,  which  incurred  and  paid  expenees 
iDcident  to  the  production  of  such   income,   which   kept   separate  books   of 
account,  and  idiich,  as  separate  entities,  exercised  all  the  powers  and  functions 
authorised  by  their  chistrters.    Corporations  of  this  character  were  required 
to  pay  the  ineome  tax  on  the  net  income  received  by  them  from  all  sources, 
regardless  of  the  fact  that  such  net  income  was  paid  or  turned  over  to  a  parent 
or  holding  company,  by  whom  it  was  also  returned  for  the  purpose  of  the  tax. 
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capital  stock  (not  including  stock  in  the  treasury)  at  the  be- 
ginning of  and  during  the  taxable  year  will  be  deemed  to  consti- 
tute an  affiliation  within  the  meaning  of  the  statute.  Consoli- 
dated returns  may,  however,  be  required  even  though  the  stock 
ownership  is  less  than  95  per  cent.  When  the  stock  ownership  is 
less  than  95  per  cent,  but  in  excess  of  50  per  cent,  a  full  disclosure 
of  affiliations  should  be  made,  showing  all  pertinent  facts,  includ- 
ing the  stock  owned  in  each  subsidiary  or  affiliated  corporation 
and  the  percentage  of  such  stock  owned  to  the  total  stock  out- 
standing. Such  statement  should  preferably  be  made  in  advance 
of  filing  the  return,  with  a  request  for  instructions  as  to  whether 
a  consolidated  return  should  be  made.  In  any  event  such  a  state- 
ment should  be  filed  as  a  part  of  the  return.  The  words  *'the  same 
interests"  will  be  deemed  to  mean  the  same  individual  or  part- 
nership or  the  same  individuals  or  partnerships,  but  when  the 
stock  of  two  or  more  corporations  is  owned  by  two  or  more  in- 
dividuals or  by  two  or  more  partnerships,  a  consolidated  return 
is  not  required  unless  the  percentage  of  stock  held  by  each  indi- 
vidual or  each  partnership  is  substantially  the  same  in  each  of  the 
affiliated  corporations.^*^* 

lOSReg.  45,  Art.  633.  Where  substantially  all  of  the  stoek  of  two  or  more 
corporations  is  held  bj  the  same  interests,  sueh  holdings  must  be  in  substan- 
tially the  same  proportions  in  order  to  require  a  consolidated  return.  In  the 
case  of  two  corporations,  one  owning  and  operating  property  in  the  Hawaiian 
Islands,  the  other  owning  and  leasing  various  pieces  of  property  in  California, 
the  stock  of  the  California  corporation  was  held  by  the  members  of  one  family 
— ^four  male  members  of  the  family,  each  owning  five-twenty-fourths,  and  a 
sister  one-sixth  of  the  entire  stock;  and  the  stock  of  the  Hawaiian  Corpora- 
tion was  held  by  the  same^  family  principally,  with  the  exception  that  one- 
sixth  of  the  stock  was  held  by  each  of  the  four  male  members  aforementioned, 
one-sixth  by  the  sister  aforementioned,  and  one-sixth  by  the  husband  of  a 
deceased  sister  to  the  other  stockholders.  Although  the  affairs  and  operations 
of  the  two  corporations  were  always  actively  conducted  by  and  in  the  control 
of  the  male  members  of  the  family,  and  although  the  two  corporations  were 
in  purpose  and  effect  only  one  enterprise,  the  Treasury  Department  has  ruled 
that  the  holdings  of  the  two  companies  were' not  so  substantially  in  the  same 
proportions  as  to  require  a  consolidated  return,  and  that  these  two  corpora- 
tions should  file  separate  returns.  (Letter  from  Treasury  Department  dat^d 
April  11,  1919,  I.  T.  8.  1919,  If  3295.)  Under  the  Act  of  October  3,  1917,  two 
or  more  corporations  were  deemed  to  be  afliliated  "  (1)  when  one  sueh  corpora- 
tion owns  directly  or  controls  through  closely  aflSliated  interests  or  by  a  nomi- 
nee or  nominees,  all  or  substantially  all  of  the  stock  of  the  other  or  others 
or  when  substantially  all  of  the  stock  (95%  or  more  of  such  stock,  T.  D.  2662) 
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Change  in  Ownership  During  Taxable  Year.  When  one  cor- 
poration owns  substantially  all  the  stock  of  another  corporation 
at  the  beginning  of  any  taxable  year,  but  during  the  taxable  year 
sells  all  or  a  majority  of  such  stock  to  outside  interests  not 
affiliated  with  it,  or  when  one  corporation  during  any  taxable 
years  acquires  substantially  all  the  capital  stock  of  another  cor- 
poration with  which  it  was  not  previously  affiliated,  a  full  dis- 
closure of  the  circumstances  of  such  changes  in  ownership  must 
be  submitted  to  the  Commissioner,  In  accordance  with  the  pe- 
culiar circumstances  in  each  case  the  Commissioner  may  require 
separate  or  consolidated  returns  to  be  filed,  to  the  end  that  the 
tax  may  be  equitably  assessed.*®' 

of  two  or  more  corporations  is  owned  by  the  same  individual  or  partnership, 
and  both  or  aU  of  such  corporations  are  engaged  in  the  same  or  a  closely  re- 
lated business;  or  (2)  when  one  such  corporation  (a)  buys  from  or  sells  to 
snother  products  or  services  at  prices  above  or  below  the  current  market,  thus 
affecting  an  artificial  distribution  of  profits;  or  (b)  in  anj  way  so  arranges 
it3  financial  relationships  with  another  corporation  as  to  assign  to  it  a  dispro- 
portionate share  of  net  income  or  invested  capital."    Two  or  more  corpora- 
tions were  not  "affiliated"  merely  because  all  or  substantially  all  of  the  stock 
therein  was  owned  by  the  same  corporation,  individual  or  partnership;  they 
were  required  also  to  be  engaged  in  the  same  or  a  closely  related  business.  For 
purposes  of  regulation  by  Public  Service  Commissions  or  similar  authorities 
the  identity  of  public  service  corporations,  when  not  grouped  into  one  operat- 
ing unit,  were  required  to  be  maintained,  even  though  they  were  owned  by  the 
uice  corporation;  and  under  such  regulation  the  accounts  of  such  public  service 
corporations  were  deemed  to  reflect  the  true  invested  capital  and  income  of 
each  operating  unit.    Accordingly,  railroads,  gas,  electric,  water  and  other 
public  service  corporations  when  operated  independently  and  not  physically 
^oimected  or  merged — ^particularly  when  situated  in  different  jurisdictions  and 
subject  to  regulation  by  public  service  commissions — were  not  required  or  per- 
ititted  without  special  permission  obtained  in  advance,  to  make  a  consolidated 
return.    (T.  D.  2662.)    ^Thia  ruling,  however,  does  not  apply  under  the  Bevenue 
Aft  of  1918.    In  other  words,  public  service  corporations  which  otherwise  would 
^-^  deemed  to  be  affiliated  corporations  are  not  to  be  taken  qut  of  that  class 
^ose  of  the  fact  that  they  are  public  service  corporations  and  otherwise 
iDeet  the  conditions  above  outlined.     (Letter  from  Treasury  Department  dated 
April  17,  1919;  I.  T.  S.  1919,  1(3306.)     When,  however,  a  railroad  or  other 
public  utility  was  owned  by  an  industrial  corporation  and  was  operated  as  a 
plant  facility  or  as  an  integral  part  of  a  group  organization  of  affiliated  cor- 
I-orations,  and  such  affiliated  corporations  were  required  to  file  a  consolidated 
^tarn,  the  return  of  such  railroad  or  other  public  utility  was  included  there- 
tt.  (T.  D.  2662.) 
IWReg.  45,  Art.  634. 
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CoBPORATioN  Deriving  Chibp  Income  prom  Government  CJon- 
TRACTB.  In  the  case  of  any  affiliated  corporation  organized  after 
August  1,  1914^  and  not  a  successor  to  a  then  existing  business, 
50  per  cent  or  more  of  whose  gross  income  consists  of  grains, 
profits,  commissions,  or  other  income  derived  from  a  Qovem- 
ment  contract  or  contracts  made  between  April  6,  1917,  and  No- 
vember 11, 1918,  both  dates  inclusive,  the  net  income  and  invested 
capital  of  such  corporation  will  be  taken  out  of  the  consolidated 
net  income  and  invested  capital  of  the  ^oup  of  affiliated  corpo- 
rations and  the  corporation  so  segregated  will  be  separately 
assessed  on  the  basis  of  its  own  invested  capital  and  net  income, 
the  remainder  of  such  affiliated  group  being  assessed  on  the  basis 
of  the  remaining  consolidated  invested  capital  and  net  income.*®* 

Domestic  Corporation  Affiliated  with  Foreign  Corporation. 
A  domestic  corporation  which  owns  a  majority  of  the  stock  of  a 
foreign  corporation  will  not  be  permitted  or  required  to  include 
tjie  net  income  or  invested  capital  of  such  foreign  corporation  in 
a  consolidated  return,^®*  but  a  domestic  corporation  which  owns 
a  majority  of  the  voting  stock  of  a  foreign  corporation  is  entitled 
to  credit  its  income,  war-profits  and  excess-profits  taxes  with  any 
income,  war-profits  or  excess-profits  taxes  paid  (but  not  includ- 
ing taxes  accrued)  by  such  foreign  corporation  during  the  tax- 

lOtBeg.  45,  Art.  635.  (Government  contracts  may  inelnde  (a)  a  contract 
with  the  United  States,  (h)  a  contract  with  an  agency  of  the  United  States, 
(c)  a  contract  with  an  agency  of  such  agency,  and  (<2)  a  subcontract  with  a 
contractor  under  any  such  contract;  provided  in  every  case  the  contract  or  sub- 
contract is  for  the  benefit  of  the  United  States.  Unenforceable  contracts 
subsequently  ratified  are  treated  as  though  made  when  originally  executed. 
The  Commissioner  may  require  any  contractor  to  file  with  him  copies  of  his 
Government  contracts  entered  into  on  or  after  April  6,  1917,  and  shall  hare 
access  to  the  information  in  the  possession  of  the  Government  relating  to  such 
contracts.  The  realization  by  a  corporation  of  income  from  a  Government 
contract  may  affect  its  status  under  the  consolidated  retuma  provision  and 
the  amount  of  its  war  profits  and  excess-profits  tax.  The  agreements  for  the 
operation  of  transportation  systems  while  under  Federal  control  and  for  the 
just  compensation  of  their  owners  made  pursuant  to  the  act  of  March  21,  1918, 
are  not  Government  contracts.     (Reg.  45,  Art.  1510.) 

IWReg.  45,  Art.  636.  Where  a  New  Jersey  corporation  owned  all  of  the 
outstanding  stock  in  a  foreign  corporation  which  in  turn  owned  all  of  the 
outstanding  stock  in  a  New  York  corporation,  the  Treasury  Department  re- 
quired the  domestic  corporations  above  mentioned  to  file  a  consolidated  return, 
excluding  the  foreign  corporation.  (Letter  from  Treasury  Department  dated 
April  23,  1919;  I.  T.  8.  1919  If  3315.) 
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able  year  to  any  foreign  country  or  to  any  possession  of  the 
United  States  upon  income  derived  from  sources  without  the 
United  States  in  an  amount  equal  to  the  proportion  which  the 
amount  of  any  dividends  received  by  such  domestic  corporation 
from  sucli  foreign  corporation  during  the  taxable  year  bears  to 
the  total  taxable  income  of  such  foreign  corporation  upon  or  with 
respect  to  which  such  taxes  were  paid.  But  in  no  such  case  may 
the  amount  of  the  credit  for  such  taxes  exceed  the  amount  of  such 
dividends  received  by  such  domestic  corporation  during  the  tax- 
able year.**^ 

CoNsoLmATED  Net  Income  OP  AFFILIATED  CORPORATIONS.    Sub- 
ject to  the  provisions  governing  the  determination  of  taxable  net 
income  of  separate  corporations,  and  subject  further  to  the  elim- 
ination of  intercompany  transactions,  the  consolidated  taxable 
net  income  will  be  the  combined  net  income  of  the  several  corpora- 
tions  consolidated  except  that  the  net  income  of  corporations 
deriving  their  chief  income  from  Government  contracts  shall  be 
taken  out.    In  respect  of  the  statement  of  gross  income  and  de- 
ductions and  the  several  schedules  required  under  Form  1120,  a 
corporation  filing  a  consolidated  return  is  required  to  prepare 
and  file  such  statements  and  schedules  in  columnar  form  to  the 
end  that  the  details  of  the  items  of  gross  income  and  deductions 
for  each  corporation  included  in  the  consolidation  may  be  readily 
audited.*^^ 

Different  Fiscal  Years  of  Affiliated  Corporations.  In  the 
case  of  all  consolidated  returns,  consolidated  invested  capital  must 
be  computed  as  of  the  beginning  of  the  taxable  year  of  the 

166  A  domestie  corporation  seeking  such  credit  must  comply  with  those 
provisions  of  sabdivision  (a)  of  Beg.  45,  Art.  383  which  are  applicable  to 
credits  for  taxes  already  paid,  except  that  in  accordance  with  article  611  the 
form  to  be  used  is  form  1118  instead  of  form  1116. 

liVBeg.  45,  Art.  637.  A  consolidated  return  for  federal  tax  purposes  is  to 
be  distinguished  from  a  consolidated  statement  for  submission  to  stockholders. 
This  is  because,  among  other  things,  a  foreign  corporation  wiU  not  be  deemed 
to  be  affiliated  with  a  domestic  corporation  (Beg.  45,  Art.  636),  nor  will  a 
corporation  50%  pr  more  of  whose  gross  income  was  derived  from  Government 
contracts  made  between  April  6,  1917,  and  November  11,  1918,  be  deemed  to 
be  an  affiliated  corporation  (Beg.  45,  Art.  635).  Moreover,  in  the  case  of 
two  companies,  one  of  which  holds  betweei^  50  and  95%  of  the  stock  of  the 
other,  a  eonaolidated  return  might  not  be  required  hj  the  Treasury  Depart- 
meat. 
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parent  or  principal  reporting  company  and  consolidated  income 
must  be  computed  on  the  basis  of  its  taxable  year.^^  Whenever 
the  fiscal  year  of  one  or  more  subsidiary  or  other  aflUiated  cor- 
porations differs  from  the  fiscal  year  of  the  parent  or  principal 
corporation,  the  Commissioner  should  be  fully  advised  by  the  tax- 
payer in  order  that  provision  may  be  made  for  assessing  the  tax 
in  respect  of  the  period  prior  to  the  beginning  of  the  fiscal  year 
of  the  parent  or  principal  company.^®®  In  any  case  where  an  affil- 
iated corporation  has  made  its  income  tax  return  on  the  basis  of  a 
taxable  year  different  from  that  on  the  basis  of  which  a  consoli- 
dated excess-profits  tax  return  in  which  it  is  included  has  been 
made,  an  amended  income  tax  return  may  be  made  on  the  basis 
of  the  same  taxable  year  as  the  consolidated  return,  even  though 
notice  was  not  given  within  the  time  prescribed.^^*^  In  such  case 
an  amended  income  tax  return  should  also  be  made  for  any  unac- 
counted for  portion  of  the  corporation '«  taxable  year.^" 

Liberty  Bond  Exemption  in  Case  op  Affiliated  Corporations. 
In  case  of  consolidated  returns,  affiliated  corporations  are  treated 
as  if  they  were  not  affiliated  and  each  corporation  is  entitled  to 
the  same  full  benefits  under  the  exemption  provisions  of  the  sev- 
eral Liberty  Bond  Acts  to  which  it  would  be  entitled  if  separate 
returns  were  made.^^* 

Preparation  op  Consoudated  Balance  Sheets.  In  the  prepa- 
ration of  consolidated  balance  sheets  it  is  extremely  important 
(1)  to  reconcile  inter-company  current  accounts,  allocating  any 
differences  to  the  proper  asset  or  liability  account,  which  includes 

108  Letter  from  Treasury  Department  dated  May  20,  1919;  I.  T.  8.  1919, 
§  3344.  Under  the  Act  of  October  3,  1917,  it  was  held  that  the  consolidated 
return  should  be  made  on  the  basis  of  tl^e  fiscal  year  of  the  parent  company. 
As  to  past  periods,  the  income  of  subsidiaries  was  to  be  computed  to  the  date 
uf  the  fiscal  year  of  the  parent  company,  and  where  the  accounts  did  not  dis- 
close the  profits  earned  as  of  such  dates,  estimates  were  accepted  subject  to 
a  correct  accounting  at  the  close  of  the  succeeding  year.  (Letter  from  Treasury 
Department  dated  March  23,  1918;  W.  T.  S.  1918,  H  913.) 

109  Reg.  45,  Art.  638. 

110  Reg.  33  Rev.,  Arts.  211-215;  Reg.  45,  Art.  26;  See  Reg.  41,  Arts.  77  and 
78;  T.  D.  2662. 

111  T.  D.  2805. 

112  Letter  from  Treasury  Department  dated  May  21,  1919;  W.  T.  8.  1919, 
1(1046;  reversing  letter  from  Treasury  Department  dated  -^pril  5,  1919;  W. 
T.  8.  1919,  1(1038;  letter  from  Treasury  Department  dated  April  16,  1919, 
ir  1039. 
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the  surplus  or  undivided  profits  account  in  case  of  the  adjustment 
of  income  or  expense  items,  (2)  to  eliminate  inter-company  hold- 
ings of  capital  stock,  (3)  to  eliminate  the  surplus  of  the  subsidiary 
companies  when  the  capital  stock  thereof  was  purchased  by  the 
parent  or  holding  company,  for  an  amount  equal  to,  or  greater 
than,  the  par  value  of  the  capital  stock  plui^  the  surplus  of  the 
subsidiary  companies  at  the  date  of  such  purchase.     When  the 
book    value    of    a    subsidiary    company    in    the    balance    sheet 
of  the  holding  or  parent  company  is  greater  than  the  par  value  of 
the  stock  plus  the  surplus  of  the  subsidiary  at  the  time  of  acqui- 
sition, the  excess  should  be  charged  to  goodwill.    "When  it  is  less, 
the   difference   should   be   credited   to   surplus,  unless   there    is 
good  will  of  a  greater  amount  either  (1)  on  the  accounts  of  the 
holding  or  parent  company  or  of  the  subsidiary  company,  or  (2) 
arising  from  purchases  of  stocks  of  other  subsidiary  companies. 
If  goodwill  is  not  shown  separately,  the  debits  and  credits  should 
be  made  to  the  account  in  which  goodwill  is  included,  instead  of 
to  goodwill  or  surplus.    Where  one  company  does  not  own  the 
entire  capital  stock  of  a  subsidiary  company,  it  is  customary  to 
show  the  capital  stock  of  the  subsidiary  company  plus  the  surplus 
attributable  thereto,  owned  by  other  stockholders  on  the  consoli- 
dated balance  sheet  as  a  distinct  obligation  to  such  stockholders. 
Inventories  in  consolidated  accounts  should  be  carefully  scrutinized 
and   adjustments   made    eliminating   any   inter-company   profits 
reflected  therein. 

Special  Betums  of  CorporatioBfl.  In  addition  to  the  above 
mentioned  returns  requited  to  be  filed  by  every  corporation  not 
exempt  from  tax,  several  special  returns  are  required  annually 
or  at  such  times  as  the  Commissioner  may  request  of  every  cor- 
poration. 

Report  op  Dividend  Payments.  Every  corporation,  including 
a  personal  service  corporation,  when  requested  by  the  Commis- 
sioner, is  required  to  render  a  correct  return,  duly  verified  under 
oath,  of  its  payments  of  dividends,' stating  the  name  and  address 
of  each  stockholder,  the  number  of  shares  owned  by  him,  and 
the  tax  years  and  the  amount  of  dividends  paid  to  him,  in  such 
fonn  and  manner  as  may  be  prescribed  by  the  Treasury  Depart- 
ment.*^^   This  return  is  for  the  purpose  of  supplying  the  Gov- 

118  Bevenne  Act  of  1918,  §  254.  This  section  omits  the  catch*all  phrase  in 
modification  of  payments  of  dividends — ^^'whpt^er  made  in  cash,  its  equivalent 
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ernment  with  information  with  which  the  annual  returns  of 
stockholders  may  be  compared^  and  is  more  fully  discussed  in 
another  chapter.*** 

Bepobt  of  Incomb  Payments.    All  corporations,  in  whatever 
capacity  acting,  including  lessees  or  mortgagors  of  real  or  per- 
sonal property,  fiduciaries***  and  employers,  making  payment 
to  any  individual,  corporation  or  partnership  of  interest,  rent, 
salaries,  wages,  premiums,  annuities,  compensations,  remunera- 
tions, emoluments,  or  other  fixed  or  determinable  gains,  profits 
and  income  (other  than  dividends  and  the  payments  described 
in  the  following  paragraph)  of  $1,000  or  more  in  any  taxable 
year,  are  required  to  make  returns  in  regard  thereto  to  the 
Commissioner,  setting  forth  the  amount  of  such  payments  amd 
the  names  and  addresses  of  the  recipients.    In  the  case  of  pay- 
ments of  interest  upon  its  bonds,  mortgages  or  deeds  or  trust  or 
other  similar  obligations,  such  return  is  required  from  a  corpora- 
tion regardless  of  the  amount  paid.**®     This  tetum  is  for  the 
purpose  of  Applying  the  Treasury  Department  with  information 
to  be  used  in  auditing  the  returns  of  the  taxpayers  to  whom  the 
income  is  paid,  and  is  more  fully  discussed  in  a  later  chapter.**^ 

Reports  by  Bbokebs.  Every  corporation  doing  business  as  a 
broker  **•  is  required,  when  called  upon  by  the  Commissioner,  to 
make  a  return  showing  the  names  of  its  customers  with  such 
details  as  to  the  profits,  losses  or  other  information  which  the 
Commissioner  may  require,  as  to  each  of  such  customers,  as  will 
enable  the  Commissioner  to  determine  whether  all  income  tax 
due  on  the  profits  or  gains  of  such  cflstomer  has  been  paid.*** 
This  report  is  for  the  purpose  of  information  at  the  source  and 
is  more  fully  discussed  in  a  later  chapter.**® 

or  in  stock."  See  the  definition  of  the  tenn  ''dividend"  in  Bevenue  Act  of 
1918,  §  201. 

114  See  Chapter  39.  It  will  be  noted  in  this  provision  the  Commissioner  is 
given  discretion  to  require  or  not  to  require  such  returns. 

115 See  the  definition  of  the  term  "fiduciary''  in  Chapter  6. 

116  Bevenue  Act  of  1918,  $256. 

117  See  Chapter  39. 

118  The  Bevenue  Act  of  1918  omits  the  clause  defining  brokers,  "on  any 
exchange  or  board  of  trade  or  other  similar  place  of  business, ' '  which  appeared 
in  the  1916  Law. 

119  Bevenue  Act  of  1918,  §  255. 

ito  See  Chapter  39.  It  will  be  noted  that  under  this  provision  the  Commis- 
sioner is  given  discretion  to  require  or  not  to  require  such  returns. 
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of  the  Tax.  Ordinarily  the  tax  of  corporations  is  paid 
in  the  same  manner  and  subject  to  the  same  rules  as  the  tax  of 
individuals.*"    Certain  special  rules  applicable  to  the  payment  of 
the  tax  by  corporations  are  set  forth  in  the  following  paragraphs. 
Ltartt.ity  for  Tax  after  Dissolution,    When  a  corporation  is 
dissolved  its  affairs  are  usually  wound  up  by  a  receiver  or  trus- 
tees in  dissolution.    The  corporate  existence  js  continued  for  the 
purpose  of  liquidating  the  assets  and  paying  the  debts,  and  such 
receiver  or  trustees  stand  in  the  stead  of  the  corporation  for  such 
purposes.    Any  sales  of  property  by  them  are  to  be  treated  as  if 
made  'by  the  corporation,  for  the  purpose  of  ascertaining  the  gain 
or  loss.     Any  profit  or  loss  resulting  frdm  the  sale  of  capital 
assets  by  the  trustees  or  receiver  during  the  process  of  liquida- 
tion is  to  be  merged  with  the  profit  or  loss  resulting  from  the 
re^n^i*   business   of   the   corporation   during   the   same   taxable 
year  prior  to  the  taking  over  of  the  affairs  of  the  corporation  by 
the  trustees  or  by  the  receiver.^**    No  gain  or  loss  is  realized  by 
a  corporation  from  the  mere  distribution  of  its  assets  in  kind  upon 
dissolution,  however  they  may  have  appreciated  or  depreciated 
in  value  since  their  acquisition.***    The  assets  of  a  corporation  are 

UlSee  Chapter  35. 

Itt  Letter  from   Treasury   Department  dated  Oetober   24,  1919;    I.   T.  8. 
1919,  «  3633.  ' 


Beg.  45,  Art  547;  In  re  Heller  Hirsh  &  Co.,  258  Fed.  208.  See  also 
Reg.  33  Rev.,  Art  205;  Beg.  33,  Art.  85;  T.  D.  2209;  T  D.  2090.  Where  the 
offi<;er8  and  directors  (being  all  the  stockholders)  of  a  manufacturing  company 
had  for  many  years  fraudulently  eonverted  to  their  own  use  as  dividends  sums 
whleh  should  have  been  paid  to  the  government  as  taxes,  and  where  the 
company  had  become  insolvent  and  a  sale  of  the  company's  property  did  not 
satisfy  the  government's  lien,  it  was  held  that  there  is  jurisdiction  in  equity, 
on  the  groxmd  of  inadequacy  of  remedy  at  law,  for  the  appointment  of  a 
receiver  and  for  impounding  the  company's  tangible  and  intangible  assets, 
wrongfully  in  the  hands  of  the  stockholders,  and  applying  them  to  the  payment 
of  the  company's  obligations  to  the  government.  It  was  not  necessary  that 
the  government  first  obtain  a  judgment.  (United  States  v.  Capital  City  Dairy 
C3o.,  252  Fed.  900.)  It  was  held  on  demurrer  under  the  Corporation  Excise 
Tax  Law  of  1909  that  a  corporation  could  not  evade  liability  for  the  tax  by 
dissolving  before  the  time  when  it  was  required  to  make  a  return.  (U.  S.  v. 
General  Inspection  &  Loading  Co.,  192  Fed.  223.)  When  the  same  case  came 
before  the  court  for  trial,  it  was  held  that  notice  addressed  to  the  defendant 
at  the  place  of  its  principal  office  at  the  time  of  its  dissolution,  presumptively 
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subject  to  a  lien  for  the  payment  of  taxes,  provided  the  corpora- 
tion has  not  been  dissolved,  and  all  its  assets  distributed,  prior  to 
the  time  the  list  of  assessments  gets  into  the  hands  of  the  col- 
lector. "^ 

Collection  op  Tax  prom  Assess.    The  Revised  Statutes,***  as 
amended,  provide  generally  with  reference  to  internal  revenue 
taxes  that:  **If  any  person  liable  to  pay  any  tax  neglects    or 
refuses  to  pay  the  same  after  demand,  the  amount  shall  be  a  lien 
in  favor  of  the  United  Stated  from  the  time  wl^en  the  assessment 
list  was  received  by  the  collector,  except  when  otherwise  pro- 
vided, until  paid,  with  the  interest,  penalties  and  costs  that  may 
accrue  in  addition  thereto,  upon  all  property  and  rights  belong-- 
ing  to  such  person.''    The  Revenue  Act  of  1918  provides^**  that; 
*'all  administrative,  special,  or  stamp  provisions  of  law,  including- 
the  law  relating  to  the  assessment  of  taxes,  st)  far  as  applicable, 
are  hereby  extended  to  and  made  a  part  of  this  Act.'^  Under  the 
1916  Law  it  was  the  duty  of  the  Commissioner  to  send  to  each 
collector  a  list  of  the  companies  liable  for  tax  in  his  district- 
showing  the  amounts  for  which  they  were  liable,  within  such  time 
that  the  collector  might  give  the  required  notice  of  assessment  on 
or  before  June  first  and  upon  such  lists  the  collections  were  made. 
Under  the  provision  of  the  Revised  Statutes  above  quoted  the  lien 
was  fixed  upon  the  assets  of  the  corporation  when  this  list  came 
into  the  collector's  hands.    Therefore,  if  the  corporation  had  dis-^ 
tributed  all  of  its  assets  and  becom.e  dissolved,  in  the  manner  pro- 
vided by  law,  prior  to  that  time,  there  was  nothing  upon  which 
the  lien  could  attach,  and  consequently  no  lien  existed  to  secure 

received,  was  sufficient  to  warrant  the  collection  of  penalties  (204  Fed.  657). 
Corporations  which  were  dissolved  in  1917,  prior  to  the  passage  of  the  1917 
Law,  were  held  subject  to  tax  under  the  1916  Law,  as  amended,  and  also  under 
the  1917  Law.  A  corporation  so  situated  was  required  to  make  a  return 
covering  the  period  in  1917  during  which  it  was  in  business  prior  to  its 
dissolution.  If  it  should  previously  have  made  a  return  covering  this  period 
and  paid  any  excess-profits  tax  under  the  act  of  March  3,  1917,  it  credited  the 
amount  of  such  tax  against  any  excess-profits  tax  assessable  against  it  under 
Title  II  of  the  act  of  October  3,  1917.  (Reg.  33  Rev.,  Art.  61.)  This  ruling 
was  made  on  authority  of  Brady  v.  Anderson,  240  Fed.  665,  writ  of  certiorari 
denied,  244  TJ.  S.  654.  (See  letter  from  Treasury  Department  dated  November 
17,  1917;  I.  T.  S.  1918,  If  1085.) 

124  R.  S.,  §3186. 

126R<?vonue  Act  of  1918,  §1305. 
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the  payment  of  the  tax  which  might  be  due  from  the  corporation. 
The  Revenue  Act  of  1918  changes  the  system  of  assessment  and 
collection  of  the  tax  and  the  time  when  the  lien  attaches  is  uncer- 
tain.    Althotigh  the  statutes  provide  for  a  lien,  this  particular 
remedy  for  collecting  the  tax  is  not  exclusive,  and  the  Govern- 
ment may  resort  to  the  common  law  method  of  collecting  the 
same.^**    The  dissolution  of  a  corporation  does  not  extinguish 
its  liabilities  and  through  the  courts  of  equity  creditors  may  pur- 
sue its  assets  into  the  hands  of  any  person  who  is  not  a  bo7ia 
fide  purchaser.    The  sale  of  the  entire  capital  stock  of  a  corpora- 
tion and  the  distribution  of  the  proceeds  of  the  sale  among  the 
stockholders  will  not  defeat  or  impair  the  remedy  of  creditors, 
if  any  debts  remain  unpaid,  as  the  creditors  in  that  event  may 
pursue  the  proceeds  of  the  sale  in  the  hands  of  the  respective 
stockholders  and  compel  each  one  to  contribute  pro  rata  toward 
rhe  payment  of  the  debts  to  the  extent  of  the  moneys  received  on 
the  distribution.^*^    This  remedy  is  open  to  the  Government  in 
the  same  manner  as  it  is  to  any  other  creditor  for  the  collection 
of  the  tax,"*  but  not  for  collection  of  the  penalty  for  failure  to 
iile  retums.^*^ 

Withholding  the  Tax  at  the  Source.  No  withholding  takes 
place  on  payment  of  income  to  domestic  corporations.  Such 
corporations  are  required  to  withhold  the  tax  on  payments  of 
fixed  or  determinable  and  annual  or  periodical  gains,  profits  and 
income  to  non-resident  aliens,  and  non-resident  foreign  corpora- 
tions and  on  payment  of  bond  interest  as  indicated  in  another 
chapter.*'^ 

Foreigli  Items.  Corporations  imdertaking  as  a  matter  of  busi- 
ness and  for  profit  the  collection  of  foreign  items  are  required 

IM  DoUar  Savings  Bank  v.  U.  S.,  19  Wall  227. 

W7  RaUroad  Co.  v.  Howard,  7  WaU.  392! 

IM  28  Op.  Atty.  Gen.  241.  See  XT.  S.  v.  Capital  City  Dairy  Co.,  252  "Fed.  900 
and  Note  123. 

IC9T.  T>.  1852.  In  the  case  of  U.  S.  y.  General  Inspection  and  Loading  Co., 
192  Fed.  223,  204  Fed.  657,  judgment  was  entered  for  tax,  penalty  for  delay 
in  the  payment  of  the  tax,  and  interest,  under  the  1909  Law,  notwithstanding 
the  fact  that  the  corporation  had  been  previously  dissolved.  But  in  this  case 
the  assets  had  not  been  distributed. 

ISO  See  Chapter  40.  Under  the  1916  Law,  as  amended,  corporations  worn 
required  to  withhold  the  tax  on  dividend  payments  to  non-resident  foreign 
corporations,  but  this  is  no  longer  required. 
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to  obtain  a  license  in  the  manner  more  particularly  set  forth  in 
another  chapter.^*^^ 

Examination  of  Corporate  Secord^  All  corporate  books. 
papers,  records  or  memoranda  are  subject  to  examination  by  any 
revenue  agents  or  inspectors  designated  by  the  Commissioner  for 
the  purpose  of  ascertaining  the  correctness  of  returns  which  have 
been  made,  or  making  a  return  where  none  has  been  made,  in 
accordanice  with  and  subject  to  certain  rules  which  are  discussed 
at  length  in  another  chapter.^** 

Penalties.  Corporations  or  their  officers  or  employees  are  sub- 
ject in  certain  cases  to  penalties,  both  specific  and  oA  valorem, 
for  failing  or  refusing  to  make  returns,  supply  information,  pay 
or  collect  any  tax  or  for  willfully  attempting  in  any  manner  to 
defeat  or  evade  the  tax.  Such  penalties  are  more  particu- 
larly disctissed  in  another  chapter.*** 

Personal  Service  Corporations.  Personal  service  corpora- 
tions,*** as  such,  are  not  subject  to  the  income  tax,  but  their  in- 
dividual stockholders  are  taxed  in  the  same  manner  as  the  mem- 
bers  of  partnerships.  All  provisions  of  the  income  tax  law  relating 
to  partnerships  and  the  members  thereof  apply  so  far  as  prac- 
ticable to  personal  service  corporations  and  their  stockholders.*** 

Transportation  SystemB.  For  the  purpose  of  the  recent  act  **^ 
providing  for  the  operation  of  transportation  systems  while  under 
Federal  control  four-fifths  of  the  tax — or  a  tax  of  8% — on  the 
net  income  of  corporations  in  excess  of  credits  for  the  calendar 
year  1919  and  each  calendar  year  thereafter,  is  treated  as  levied 
by  an  act  in  amendment  of  Title  I  of  the  Revenue  Act  of  1917.**^ 
The  act  providing  for  the  operation  of  transportation  systems 
while  under  Federal  control  and  for  the  just  compensation  of 
their  owners  provided  that  every  agreement  entered  into  pur- 
suant thereto  between  the  President  and  the  transportation  sys- 

131  Revenue  Act  of  1918,  §  259.    See  Chapter  40. 
18»  See  Chapter  38. 
133  See  Chapter  36. 

184  The  subject  of  personal  service  corporations  is  treated  in  full  in  Chap- 
ter 9. 

136  Revenue  Act  of  1918,  §218  (e). 
188  Act  of  March  21,  1918. 

137  Revenue  Act  of  1918,  §230  (b).  For  the  calendar  jear  1918  five-sixths 
of  the  tax— or  a  tax  of  10% — ^was  so  treated.  ^ 
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terns  covering  the  operation  thereof  while  under  Federal  control 
and  the  just  compensation  of  the  owners  thereof  should  provide 
that  any  Federal  taxes  ** under  the  Act  of  October  third,  nineteen 
hundred  and  seventeen,  or  acts  in  addition  thereto  or  in  amend- 
ment thereof,  commonly  called  war  taxes,"  assessed  for  the 
period  of  Federal  control  beginning  January  1, 1918,  or  any  part 
of  such  period,  should  be  paid  by  the  carrier  out  of  its  own 
funds  or  charged  against  or  deducted  from  the  just  compensation 
stipulated  in  the  agreement.    Other  taxes  assessed  under  Federal 
or  any  other  governmental  authority  for  the  period  of  Federal 
control  or  any  part  thereof  either  on  the  property  used  or  on 
the  right  to  operate  as  a  carrier  or  on  the  revenues  or  any  part 
thereof  derived  from  operation  (not  including,  however,  assess- 
ments for  public  improvements  or  taxes  assessed  on  property 
under  construction  and  chargeable  under  the  classification  of  the 
Interstate  Commerce  Commission  to  investment  in  road  and 
equipment)  are  provided  to  be  paid  out  of  revenues  derived  from 
railway  operations  while  tmder  Federal  control.     All  taxes  as- 
sessed under  Federal  or  any  other  governmental  authority  for 
the  period  prior  to  January  1,  1918,  whenever  levied  or  payable 
are  provided  to  be  paid  by  the  carrier  out  of  its  own  funds  or 
charged  against  or  deducted  from  the  just  compensation.    The 
4%  tax  levied  under  the  1917  Law  is  paid  by  the  carrier  out  of 
its  own  funds  or  charged  against  or  deducted  from  the  compen- 
sation payable  to  the  carper,  whereas  the  2%  tax  imposed  by  the 
1916  Law  is  paid  out  of  revenues  derived  from  railway  opera- 
tions while  under  Federal  control.    The  tax  on  all  income  pay- 
able by  the  carrier  on  its  income  arising  in  the  calendar  year  1918 
and  subsequent  years  in  excess  of  the  2%  levied  under  the  1916 
Law  is  accordingly  to  be  paid  by  the  carrier  out  of  its  own 
fnnds  or  charged  against  or  deducted  from  any  compensation  it 
may  receive  by  reason  of  government  operation  since  such  ex- 
(*ess  is  treated  as  levied  by  the  act  in  amendment  of  '*the  Act  of 
October  third,  nineteen  hundred  and  seventeen  or  acts  in  addition 
thereto  or  in  amendment  thereof,  commonly  called  war  taxes."  ^'* 

ittAet  of  March  21,  1918.  This  Act  also  provides:  "That  moneys  and 
other  property  derived  from  ike  operation  of  the  carriers  during  Federal 
coitrol  are  hereby  declared  to  be  the  property  of  the  United  States.  Unlessi 
otherwise  directed  by  the  President,  such  moneys  shall  not  be  covered  into  the 
Tnasory,  but  such  moneys  and  property  shall  remain  in  the  custody  of  the 
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same  officers,  and  the  account  thereof  shall  be  in  the  same  manner  and  form 
as  before  Federal  control.  Disbursements  therefrom  shall,  without  furthex 
appropriation,  be  made  in  the  same  manner  as  before  Federal  control  aod  for 
sneh  purposes  as  under  the  Interstate  Commerce  Commission  classifieation  oi 
accounts  in  force  on  December  twenty-seventh,  nineteen  hundred  and  seven 
teen,  are  chargeable  to  operating  expenses  or  to  railway  tax  accruals  and  for 
such  other  purposes  in  connection  with  Federal  control  as  the  President  nisv 
direct,  except  that  taxes  under  Titles  One  and  Two  of  the  Act  entitled  'J'.n 
Act  to  provide  revenue  to  defray  war  expenses,  and  for  other  purposes/ 
approved  October  third,  nineteen  hundred  and  seventeen,  or  any  Act  in  addi- 
tion thereto  or  in  amendment  thereof,  shall  be  paid  by  the  carrier  oat  of  its 
own  funds.  If  Federal  control  begins  or  ends  during  the  tax  year  for  -which 
any  taxes  so  chargeable  to  railway  tax  accruals  are  assessed,  the  taxes  for 
fuch  year  shall  be  apportioned  to  the  date  of  the  beginning,  or  ending  of  such 
Federal  control,  and  disbursements  shall  be  made  only  for  that  portion  of 
such  taxes  as  is  due  for  |iie  part  of  such  tax  year  which  falla  within  the  period 
of  Federal  controL" 


CHAPTER  11 


J    PROVISIONS  APPLYING  TO   INSURANCE   COMPANIES 


In   general,  domestic  insurance  companies  are  subject  to  the 
same  provisions  as  other  domestic  corporations,  and  foreign  insur- 
ance companies  are  subject  to  the  same  provisions  as  other  foreign 
corporations.     The  foregoing  chapter  should  be  consulted  as  to 
the  general  provisions  relating  to  corporations  and  the  following 
chapter  should  be  consulted  as  to  the  special  provisions  applica- 
ble t<»  foreign  corporatioiis.    In  th^  case  of  insurance  companies, 
both  domestic  and  foreign,  certain  special  provisions  govern  the 
calculation  of  gross  income  and  the  allowance  of  deductions.^ 
These  special  provisions  are  the  subject  of  this  chapter. 

Insnranoe  Ck>mpan7.  Insurance  companies  include  both  stock 
and  mutual  companies,  as  well  as  mutual  benefit  insurance  com- 
panies. A  voluntary  unincorporated  association  of  employees 
formed  for  the  purpose  of  relieving  sick  and  aged  members  and 
the  dependents  of  deceased  members  is  an  insurance  company, 
whether  the  fund  for  such  purpose  is  created  wholly  by  member- 
ship dues  or  partly  by  contributions  from  the  employer.  But.  a 
corporation  which  merely  sets  aside  a  fund  for  the  insurance  of 
its  employees  is  not  required  to  file  a  separate  return  for  such 
fund  if  the  income  and  disbursements  therefrom  are  included  in 
the  corporation's  own  return.* 

Gross  Income  of  Insurance  Oompanies.  The  gross  income  of 
insurance  companies  is  determined  in  the  same  manner  as  in  the 
case  of  other  corporations  except  that  (a)  in  the  case  of  life  insur- 
ance companies  it  does  not  include  such  portion  of  any  annual 
premium  received  from  any  individual  policy  holder  as  is  paid 
back  or  credited  to  or  treated  as  an  abatement  of  premium  of 
such  policy  holder  within  the  taxable  year  and  (b)  in  the  case  of 
mutual  marine  insurance  companies  it  does  include  the  gross  pre- 
miums collected  and  received  by  such  companies  less  amounts 

1  Berenne  Aet  of  1918,  |{  233  (a)  1  and  2,  234  (a)  10,  11,  12  and  13. 
« Beg.  45.  Art.  1508. 
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paid  for  reinsurance.  The  gross  income  of  insurance  companied 
consists  of  their  total  revenue  from  the  operation  of  the  businosi| 
and  of  their  income  from  all  other  sources  within  the  taxablei 
year,  except  as  otherwise  provided  by  the  statute.  Gross  ineomej 
includes  net  premiums  (that  is,  gross  premiums  less  returned  pre- 
miums on  policies  cancelled  and  premiums  on  policies  not  taken), 
investment  income,  profits  from  the  sale  of  assets,  and  all  gains, 
profits  and  income  reported  to  the  State  insurance  departments, 
except  income  specifically  exempt  from  tax.  Premiums  received 
by  mutual  marine  insurance  companies  which  are  paid  out  for 
reinsurance  should  be  eliminated  from  gross  income  and  the  pay- 
ments for  reinsurance  from  disbursements.  Deposit  premiums  on 
perpetual  risks  received  and  returned  by  fire  insurance  companies 
should  be  treated  in  the  same  manner,  as  no  reserve  will  be  recog- 
nized covering  liability  for  such  deposits.  The  earnings  on  such 
deposits  must  be  included  in  the  investment  income.  A  net 
decrease  in  reserve  funds  required  by  law  within  the  taxable  year 
must  be  included  in  the  gross  income.' 

Oross  Income  of  Life  Insurance  CompanieB.  A  life  insurance 
company  does  not  include  in  gross  income  such  portion  of  any 
actual  premium  received  from  any  individual  policyholder  as  is 
paid  back  or  credited  to  or  treated  as  an  abatement  of  premium 
of  such  policyholder  within  the  taxable  year,  (a)  *'Paid  back" 
means  paid  in  cash,  (b)  ** Credited  to**  means  held  to  the  credit 
of,  including  dividends  applied  to  pay  renewal  premiums,  to  pur- 
chase additional  paid-up  insurance  or  annuities,  or  to  shorten  the 
endowment  or  premium-paying  period.  It  does  not  include  divi- 
dends provisionally  ascertained  and  apportioned  upon  deferred 
dividend  policies.*    (c)  ** Treated  as  an  abatement  of  premium" 

SBeTenue  Act  of  1918,  |  233  (a)  1  and  2;  Beg.  45,  Art  548;  Beg.  33  Ber., 
Art.  239.  Where  there  has  been  a  decrease  in  reserve  funds  the  amount  of  the 
decrease  is  commonly  called  released  reserve,  and  is  to  be  treated  as  income 
for  the  year  in  which  the  reserve  is  released.  (Beg.  33  Bev.,  Art  240.)  Be- 
leased  reserves  though  not  mentioned  in  express  terms  in  the  law  have  been 
held  to  the  taxable  income  for  the  year  in  which  released.  (Maryland  Casualty 
Co.  V.  IT.  S.,  52  Ct.  Cls.  201;  T.  D.  2451.  This  case  is  now  No.  73  on  the 
docket  of  the  United  States  Supreme  Court.)  Under  the  1909  Law  preminma 
were  income  of  the  year  of  receipt  (Lumber  Mut.  Fire  Ins.  Co.  v.  Malley,  256 
Fed.  380). 

4Bevenue  Act  of  1918,  §  233  (a)  1;  Beg.  45,  Art.  549.  It  was  held  under  the 
1916  Law  that  in  so  far  as  "deferred  dividends"  payable  at  a  stated  period 
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means  of  the  premium  for  the  taxable  year.  Where  the  dividend 
paid  back  is  in  excess  of  the  premium  reoaived  from  the  policy- 
holder within  the  taxable  year  there  may  be  excluded  from  gross 
income  only  the  amount  of  such  premium  received,  and  where  no 
premium  is  received  from  the  policyholder  within  the  taxable 
year  the  company  is  not  entitled  to  exclude  from  its  premiums 
received  from  other  policyholders  any  amount  in  respect  of  such 
dividend  payment.** 

Dedoctioiis  Allowed  Insurance  Companies.  Insurance  companies 
are  entitled  to  the  same  deductions  from  gross  income  as  other 
corporations,  and  also  to  the  deduction  of  the  net  addition  re- 
quired by  law  to  be  made  within  the  taxable  year  to  reserve 
funds  and  of  the  sums  other  than  dividends  paid  within  the  tax- 
able year  on  policy  and  annuity  contracts.  **Paid"  includes 
*' accrued*'  or  ** incurred"  (construed  according  to  the  method  of 
accounting  upon  the  basis  of  which  the  net  income  is  computed) 
during  the  taxable  year,  but  does  not  include  any  estimate  for 
losses  incurred  but  not  reported  during  the  taxable  year.  As  pay- 
ments on  policies  there  should  be  reported  all  death,  disability 
and  other  policy  claims  (other  than  dividends  as  above  specified) 
paid  within  the  year,  including  fire,  accident  and  liability  losses, 
matured  endowments,  annuities,  payments  on  installment  policies 
and  surrender  values  actually  paid.® 

represented  **a  portion  of  any  actual  premimn  received,"  thej  might  be 
omitted  from  gross  income  for  the  year  in  which  they  were  actually  paid  back, 
ei£ept  that  so  mneh  of  any  deferred  dividends  paid  during  the  tax  year  to  the 
individiial  policyholder  as  exceeded  the  amount  of  premiums  paid  during  the 
s^une  year  might  not  be  omitted;  that  only  the  actual  amount  of  dividends 
actually  credited  or  apportioned  to  a  policyholder  during  fhe  premium-paying 
period,  and  not  any  accretions  thereto,  could  be  excluded  from  gross  income. 
In  the  ease  of  whole  life  or  five-year  distribution  policies,  deferred  dividends 
toTild  he  excluded  from  gross  income  to  the  extent  that  they  were  paid  back 
or  erediteS  to  the  insured  or  used  as  an  abatement  of  annual  premiums.  (Heg. 
•«,  Art  100.) 

'Bevenue  Act  of  1918,  §  233  (a)  1;  Reg.  45,  Art.  549;  Reg.  33  Rev.,  Art.  241. 
rnder  the  1909  Law  there  was  much  litigation  as  to  whether  so-called  dividends 
paid  hy  insurance  companies  to  policyholders  as  a  return  of  a  part  of  the 
premimn  were  proi)erly  deductible.  The  courts  held  that  the  so-called  dividends 
awarded  annually  to  policyholders  did  not  constitute  income  (Herold  v.  Mutual 
Benefit  Insnranee  Co.,  201  Fed.  918,  affirming  198  Fed.  199)  and  at  the  time 
of  the  enactment  of  the  1913  and  1916  Laws  the  point  was  expressly  covered 
oj  substantially  tlje  same  language  as  in  the  present  law. 

•Bevenue  Act  of  1918,  §234  (a) '10;  Reg.  45,  Art.  568.    Surrender  valuea 
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Deduction  of  Beqoired  Addition  to  BeBenre  Funds  by  buniraiioe 
Companies.  Insurance  companfes  may  deduct  from  gross  income 
the  net  addition  required  by  law  to  be  made  within  the  taxable 
year  to  reserve  funds,  including  in  the  case  of  assessment  insur- 
ance companies  the  actual  deposit  of  sums  with  State  or  Terri- 
torial oflScers  pursuant  to  law  as  additions  to  guarantee  or  reserve 
funds.  This  is  considered  to  mean  the  net  addition  required  by 
the  specific  statutes  of  the  States  within  which  the  taxpayer  trans- 
acts business.  A  requirement  by  a  State  insurance  commissioner 
that  a  net  addition  shall  be  made  to  certain  amounts  retained  to 
meet  specified  liabilities  is  not  a  net  addition  required  by  law  to 
be  made  to  reserve  funds  within  the  meaning  of  the  statute.  Only 
reserves  commonly  recognized  as  reserve  funds  in  insurance 
accounting  are  to  be  taken  into  consideration  in  computing  the 
net  addition  to  reserve  funds  required  by  law.  In  the  case  of  a 
fire  insurance  company  the  only  reserve  fund  commonly  recog- 
nized is  the  *' unearned-premium"  fund.  ^Casualty  companies  may 
deduct  losses  incurred  within  the  taxable  year;  but  unless  the 
net  addition  to  the  unpaid  loss  reserve  required  by  law  exceeds 
such  losses  incurred,  no  deduction  for  the  net  addition  to  the 
unpaid  loss  reserve  may  be  taken.  In  any  event  only  the  excess 
of  such  net  addition  over  such  losses  may  be  deducted.  In  the 
case  of  life  insurance  companies  the  net  addition  to  the  **  reinsur- 
ance reserve"  and  the  "reserve  for  supplementary  contracts ^  not 

applied  in  any  manner,  consideration  for  supplementary  contracts,  involTing 
and  not  involving  life  contingencies,  should  be  included  in  the  gross  income  of 
life  insurance  companies.  Applied  surrender  values  and  consideration  for 
supplementary  contracts  not  involving  life  contingencies  included  in  income 
are  deductible  as  payments  under  policy  contracts,  but  for  convenience  in  verify- 
ing the  returns  these  items  should  appear  in  the  return  in  gross  income  and 
deductions.     (Keg.  33  Rev.,  Art.  241.) 

7 Where  a  life  insurance  company's  policies  contain  an  option  to~1iave  pro- 
ceeds paid  in  annual  installments  for  a  given  term  of  years,  or  during  the 
lifetime  of  the  beneficiary,  instead  of  in  one  sum,  such  policies,  if  the  option 
is  exercised,  are  styled  ' * siipplementary  policy  contracts."  These  obligations 
are  protected  by  reserves,  the  net  additions  to  which  are  deductible  if  such 
reserves  are  "required  by  law."  The  Commissioners  of  Insurance  •t  all  the 
states- require  the  establishment  of  a  reserve  to  cover  the  obligations  of  the 
company  on  such  supplementary  policy  contracts.  This  fact  of  itself  tends 
strongly  to  show  that  they  are  required  by  law,  (Mutual  Benefit  Ins.  Co.  v. 
Ilerold,  198  Fed.  199,  affirmed  201  Fed.  918)  but  if  the  action  of  a  commis- 
sioner of  insurance  is  based  in  such  cases  upon  the  practice  of  his  office  and 
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involving  life  contingencies/'  and  the  net  addition  to  any  other 
reserve  funds  necessarily  maintained  for  the  purpose  of  liquidat- 
ing policies  at  maturity,  are  legally  deductible.  An  increase  in 
the  reserve  maintained  by  a  life  insurance  company  to  pay  divi- 
dends on  deferred  dividend  policies  may  not  be  deducted  from 
gross  income.  Mutual  hail  and  mutual  cyclone  insurance  com- 
panies are  entitled  to  deduct  from  gross  income  the  net  addition 
which  they  are  required  to  make  to  the  ''guaranty. surplus"  fund 
or  similar  fund.  * 

Special  Deductions  Allowed  in  the  Oase  of  Oombined  Life,  Health 
and  Aoddent  Policies.  Corporations  which  issue  combination  poli- 
cies of  life,  health  and  accident  insurance  on  the  weekly  premium 
payment  plan,  continuing  for  life  and  not  subject  to  cancellation, 
may  deduct  from  gross  income  only  such  portion  of  the  net  addi- 
tion not  required  by  law  made  vnthin  the  taxable  year  to  reserve 
fuDds  as  is  needed  for  the  protection  of  the  holders  of  such  com- 
bination policies.  In  general  the  net  addition  to  any  fund  espe- 
cially maintained  for  the  protection  of  such  policyholders  may  be 

deducted.    The  determination  by  the  company  of  the  need  for 

not  upon  an  express  reqairement  of  law,  deduction  may  not  be  made.    (See 
MaiyUmd  Casualty  Go.  ▼.  U.  8.,  52  Gt.  Cls.  201;  T.  D.  2451.) 

^Bereirae  Aet  of  1918,  1 234  (a)  10;  Beg.  45,  Art.  569.  Exeept  in  the  ease 
f*i  corporations  issoing  policies  covering^  life,  health,  and  accident  insurance 
eombuied  in  one  policy  issued  on  the  weekly  premium  payment  plan,  continu- 
ing  for  life  and  not  subject  to  cancellation  (see  Hevenue  Act  of  1918, 
(234  (a)  11),  the  income  tax  law  specifically  limits  the  deductions  to  sums 
reqwrtd  6y  law,  not  such  leservations  as  business  prude;ice  may  suggest,  and 
the  express  provisions  of  the  law  fix  the  determining  basis.  (Maryland  Casualty 
0).  Y.  XJ.  8.,  52  Ct.  da.  201;  T.  D.  2451.  This  case  is  now  No.  73  on  the 
docket  of  the  United  States  Supreme  Court.)  Under  the  laws  of  Pennsylvania 
Tesenres  against  unpaid  losses  are  required  by  law  of  casualty  companies, 
bat  not  of  fire  and  marine  insurance  companies.  Hence,  the  latter  cannot 
deduct  reserves  against  losses,  although  the  Insurance  Commissioner  of  Penn- 
sylvania may  require  such  reserves  under  a  practice  of  his  office  established 
for  many  years  and  relied  upon  as  an  administrative  interpretation  of  the 
law  of  that  state.  (See  Insurance  Company  of  North  America  v.  McCoach, 
21S  Fed.  905,  reversed  224  Fed.  657,  661,  writ  of  certiorari  granted,  241  U.  S. 
^4,  revened  244  U.  S.  585 ;  T.  D.  2501.)  It  has  been  held  that  the  act  addi- 
tion may  be  based  upon  the  hi^est  authorize4  reserve  required  by  the  statutes 
of  any  State  in  which  the  company  does  business,  but  that,  having  adopted 
^e  requirements  of  one  State,  a  company  cannot  base  its  reserve  upon  the  re- 
quirements of  another  State  for  subsequent  years  (T.  D.  1727;  Reg.  33  Bev., 
Art  240). 
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such  addition  is  subject  to  review  by  the  Commissioner,  and  the 
return  of  income  should  be  accompanied  by  a  full  explanation  of 
the  basis  upon  which  such  fund  and  the  additions  to  it  are  deter- 
mined.* 

Special  Deductions  Allowed  Mutual  Marine  Insurance  Oompan- 
iee.  Mutual  marine  insurance  companies  should  include  in  gross 
income  the  gross  premiums  collected  and  received  by  them  less 
amounts  paid  for  reinsurance.  They  may  deduct  from  gross 
income  amounts  repaid  to  policyholders  on  account  of  premiums 
previously  paid  by  them,  together  with  the  interest  actually  paid 
upon  such  amounts  between  the  date  of  ascertainment  and  the 
date  of  payment  thereof.^  The  remainder  of  the  premiums  accord- 
ingly forms  part  of  the  net  income  of  the  company,  except  to  the 
extent  that  they  are  subject  *to  the  deductions  allowed  insurance 
companies  in  general  and  other  corporations.^^ 

Special  Deductions  Allowed  Mutual  Insurance  Oompanies.  Mu- 
tual insurance  companies  (other  than  mutual  life  and  mutual 
marine  insurance  companies),  which  require  their  members  to 
make  premium  deposits  to  provide  for  losses  and  expenses,  are 
allowed  to  deduct  &om  gross  income  the  aggregate  amount  of 
premium  deposits  returned  to  their  policyholders  or  retained  for 
the  payment  of  losses,  expenses  and  reinsurance  reserves.  If, 
however,  any  portion  of  such  amount  is  applied  during  the  tax- 
able year  to  the  payment  of  losses,  expenses  or  reinsuraliee 
reserves,  for  which  a  separate  allowance  is  taken,  then  such  por- 
tion is  not  deductible,  and  if  any  portion  of  such  amount  for  which 
an  allowance  is  taken  is  subsequently  applied  to  the  payment  of 
expenses,  losses  or  reinsurance  reserves,  then  such  payment  can- 
not  be  separately  deducted.  An  amount  of  premium  deposits 
retained  for  the  pajnnent  of  expenses^  and  losses,  and  the  amount 
of  such  expenses  and  losses,  may  not  both  be  deducted.  Accom- 
pany which  invests  part  of  the  premium  deposits  so  retained  by 
it  in  interest-bearing  securities  may  nevertheless  deduct  such 
part,  but  not  the  interest  received  on  such  securities.  A  mutual 
fire  insurance  company  which  has  a  guaranty  capital  is  taxed  like 

•  Reg.  45,  Art.  570. 

10  Reg.  45,  Art.  571;  Revenue  Act  of  1918,  §§233  (a)  2,  234  (a)  12.  In 
other  respects  the  companies  of  this  class  proceed  in  the  same  maimer  as  in- 
surance  companies  generally. 
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other  mutual  fire  insurance  companies.  A  stock  fire  insurance 
company,  operated  on  the  mutual  plan  to  the  extent. of  paying 
dividends  to  certain  classes  of  policyholders,  may  make  a  return 
on  the  same  basis  as  a  mutual  fire  insurance  company  with  respect 
to  its  business  conducted  on  the  mutual  plan.^^ 

Beturns  of  Insurance  Companies.  Insurance  companies  trans- 
acting business  in  the  United  States  or  deriving  income  from 
somt^es  therein  are  required  to  file  returns  of  income.  The  return 
should  be  on  form  1120.  As  an  aid  in  auditing  the  returns,  wher- 
ever  possible  a  copy  of  the  report  to  the  State  insurance  depart- 
ment should  be  submitted  with  the  return.  Otherwise  a  copy  of 
schedule  D,  parts  1,  3  and  4,  of  the  report  should  be  attached  to 

liBerenue  Act  of  1918,  |234  (a)  13;  Beg.  45,  Art.  572.    Under  the  1916 
Law  it  was  provided  that  "mutual  fire  and  mutual  employers'  liability  and 
mutual  workmen's  compensation  and   mutual  casualty   insurance   companies 
reqmring  their  members  to  make  premium  deposits  to  provide  for  losses  and 
expenses  shaU  not  return  as  income  any  portion  of  the  premium  deposits 
returned  to  their  policyholders,  but  shall  return  as  taxable  income  all  income 
recelTed  by  them  from  all  other  sources  plus  portions  of  their  premium  de-  * 
posits  as  are  retained  by  the  companies  for  purposes  other  than  the  payment 
of  losses  and  expenses  and  reinsurance  reserves.''     ( Revenue  Act  of  1916, 
il2  (a).)     It  win  thus  be  noted  that  in  the  case  of  such  companies  the 
amount  of  pronium  deposits  returned  to  policyholders  was  excluded  from  gross 
income,  under  the  1916  Law,  but  under  the  present  law  the  amount  of  such 
deposits  win  be  included  therein,  and  taken  as  a  deduction;  ifod  this  will  also 
{•e  true  of  such  portions  of  their  premium  deposits  as  are  retained  for  the 
payment  of  losses,  expenses  and  reinsurance  reserves.    Under  the  above  quoted 
provision  of  the  1916  Law,  the  Treasury  Department  prescribed  a  special  form 
(Form  No.  1030  A)  for  such  companies.    In  regard  to  such  insurance  com- 
panies it  was  ruled  under  the  1916  Law  that  the  profit  or  income  to  be  re- 
turned in  the  event  of  the  sale  or  maturity  of  capital  assets  acquired  prior 
to  March  1,  1913,  was  required  to  be  determined  upon  the  basis  of  the  dif- 
ference between  the  fair  market  value  of  such  assets  as  of  that  date  and  the 
Eelliiig  priee  thereof.     If  the  assets  were  acquired  subsequent  to  March  1, 
1913,  the  loss  would  be  the  amount  by  which  the  selling  price  was  less  than 
the  oogt.     This  profit  or  income  mighty  for  the  purpose  of  the  tax,  be  reduced 
V>7  the  amount  of  any  loss  resulting  from  the  same  source  and  ascertained  in 
the  same  manner.     In  no  event  could  a  loss  resulting  from  the  sale  or  maturity 
of  capital  assets  exceed  the  gain  within  the  year  from  like  transactions.    (Beg. 
^3  Bev.,  Art.  242.)     It  has  been  held  under  the  1913  Law  that  portions  of 
ireminms  and  accretions  received  by  mutual  life  insurance  companies  and 
returned  to  policyholders  may  not  be  excluded  from  gross  income  for  the  year 
in  which  they  are  returned.     (Penn.  Mutual  Life  Ins.  Co.  v.  Lederer,  258  Fed. 
81,  reversing  247  Fed.  559.) 
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the  return,  showing  the  federal.  State  and  municipal  obligationjs 
from  which  the  interest  omitted  from  gross  income  was  derived, 
and  a  copy  of  the  'complete  report  should  be  furnished  as  soon  as 
ready  for  filing." 

Foreign  Insurance  Oompanies.  Foreign  insurance  companies 
are  required  to  report  as  gross  income  only  the  gross  income  from 
all  sources  within  the  United  States.  Under  the  present  law  it 
seems  that  income  from  the  possessions  of  the  United  States  need 
not  be  reported.  Income  from  business  transacted  by  a  United 
States  branch  or  agency  of  a  foreign  insurance  company  which 
relates  to  a  foreign  country  must  be  returned  as  gross  income.^' 

Expenses.  The  same  allowance  for  expenses  is  permitted  to 
insurance  companies  as  in  the  case  of  other  corporations.  Insur- 
ance companies  will  be  permitted  to  add  to  expenses,  in  lieu  of 
depreciation  of  furniture  and  fixtures,  the  actual  cost  of  repairs, 
replacements  and  renewals  of  such  furniture,  as  reported  to  the 
State  insurance  department,  provided  that  in  the  case  of  an 
original  investment,  the  cost  thereof  be  charged  to  capital 
account.** 

U  Beg.  45,  Art  623. 

IS  Revenue  Act  of  1918,  1 233  (b) ;  Beg.  83  Bev.,  Art.  244. 

MBetr.  33  Rev.,  Art  240. 
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The  Bevenne  Act  of  1918  provides  that  the  income  tax  shall  be 
levied,  collected  and  paid  for  each  taxable  year  upon  the  net 
income  received  frdm  sources  ivithin  the  United  States  by  every; 
corporation  created  or  organized  outside  of  the  United  States, 
including  (1)  interest  on  bonds,  notes  or  other  interest-bearing 
obligations  of  residents,  corporate  or  otherwise,   (2)  dividends 
from  resident  corporations,  and  (3)  all  amounts  received  (al- 
though paid  under  a  contract  for  the  sale  of  goods  or  otherwise) 
representing  profits  on  the  manufacture  and  disposition  of  goods 
within  the  United  States.*   The  deductions  permitted  to  foreign 
corporations  are  in  general  the  same  as  those  permitted  to  do- 
mestic corporations,  but,  with  the  exception  of  interest  and  taxes 
paid  or  accrued  within  the  taxable  year,  are  allowed  only  if  and  to 
the  extent  that  they  are  connected  with  income  arising  from  a 
source  within  the  United  States ;  and  the  proper  apportionment 
and  allocation  of  the  deductions  with  respect  to  sources  of  income 
within  and  witholit  the  United  States  are  determined  under  rules 
and  regulations  prescribed  by  the  Commissioner  with  the  ap- 
proval of  the  Secretary.*   It  will  be  noted  that  the  Revenue  Act  of 
1918  expressly  includes  amounts  received  representing  profits  on 
the  manufacture   and   disposition   of   goods  within  the   United 
States.   Income  from  rentals  and  royalties  from  property  and  in- 
come from  business  carried  on  in  the  United  States,  interest  on 
deposits  in  banks  located  within  the  United  States,  income  from 
capital  otherwise  invested  in  the  United  States  and  income  from 
services  rendered  or  labor  performed  within  the  United  States 
are  also  included  within  the  term  ''sources  within  the  United 
States."' 

iRevenae  Act  of  1918,  ||230  (a),  23S  (b),  200. 
'Bereniie  Act  of  1918,  §234  (b). 
*Beg.  45,  Art.  91. 
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Definition.  As  used  in  this  chapter,  the  term  ' 'foreign  corpo- 
ration" means  a  corporation,  association,  joint-stock  company 
or  insurance  company  created  or  organized  outside  the  United 
States*  including  only  the  states,  the  territories  of  Alaska  and 

4  See  Bevenue  Act  of  1918,  |1;  Beg.  45,  Art.  1508.    It  is  interesting  to 
note  in  this  connection  the  difference  between  the  American  and  British  theo- 
ries of  residence  in  regard  to  corporations.    The  definition  given  in  the  text 
and   the  definition  of  the  term   '^  domestic"   when  applied  to  corporations 
(Bevenue  Act  of  1918,  f  1)   is  founded  upon  the  American  conception   that 
a  corporation  cannot  migrate  but  must  be  and  remain  always  a  resident  of 
the  state  or  jurisdiction  in  which  it  is  created.    (Bee  Paul  v.  Virginia,  8  Wall. 
168.)     This  theory  contemplates  strictly  tiie  artificial  entity  of  the  corpora- 
tion.   The  British  statute  provides:    "For  and  in  respect  of  the  annual  profits 
or  gains  arising  or  accruing  to  any  person  residing  in  the  United  Kingdom 
from  any  kind  of  property  whatever,  whether  situate  in  the  United  Kingdom 
or  elsewhere,  and  for  and  in  respect  of  the  annual  profits  or  gains  arising 
or  accruing  to  any  person  residing  in  the  United  Kingdom  from  any  profes- 
sion, trade,  employment,  or  vocation,  whether  the  same  shaU  be  respectively 
carried  on  in  the  United  Kingdom  or  elsewhere,  and  to  be  charged  for  every 
twenty  shillings  of  the  annual  amount  of  such  profits  and  gains:     And  for 
and  in  respect  of  the  annual  profits  or  gains  arising  or  accruing  to  any  person 
whatever,  whether  a  subject  of  her  Majesty  or  not,  although  not  resident 
within  the  United  Kingdom,  from'  any  property  whatever  in  the  United  King- 
dom, or  ^ny  profession,  trade,  employment,  or  vocation  exercised  within  the 
United  Kingdom,  and  to  be  charged  for  every  twenty  shillings  of  the  annual 
amount  of  such  profits  and   gains."     While  the  cases  decided  under   this 
statute  upon  this  point  are  in  some  confusion,  coming  to  different  conclusions 
upon  substantially  the  same  facts  and  the  same  conclusions  upon  different 
theories,  and  while  in  many  of  them  the  AppeHate  Court  was  constrained  to 
its  conclusions  by  cases  stated  unfavorably  to  the  taxpayer  and  the  rule  that 
the'^udgment  of  the  commissioners  on  questions  of  fact  could  not  be  disturbed, 
the  courts  definitely  renounce  the  place  of  incorporation,  as  a  test  of  residence. 
In  Be  Beers  Consolidated  Mines  v.  Howe  (1906)   App.  Cas.  455,  Lord  Lore- 
burn,  L.  C,  said:    ''In  applying  the  conception  of  residence  to  a  company, 
we  ought,. I  think,  to  proceed  as  nearly  as  we  can  upon  the  analogy  of  an 
individuaL    A  company  cannot  eat  or  sleep,  but  it  can  keep  house  and  do 
business.     We  ought,  therefore,  to  see  where  it  really  keeps  house  and  does 
business.     An  individual  may  be  of  foreign  nationality,  find  yet  reside  in. 
the  United  Kingdom.    So  may  a  company.    Otherwise  it  might  have  its  chief 
seat  of  management  and  its  centre  of  trading  in  England  under  the  protee- 
tion  of  English  law,  and  yet  escape  the  appropriate  taxation  by  the  simple 
expedient  of  being  registered  abroad  and  distributing  its  dividends  abroad." 
Again  in  San  Paulo  By.  Co.  v.  Carter  (1896)  App.  Cas.  31,  Lord  Halsbuy 
said:    ''It  seems  to  me  that,  as  was  said  by  0>ckbum,  C.  J.  in  the  case  of 
Sulley  V.  Attorney-General  (1),  'it  is  probably  a  question  of  fact  where  the 
trade  is  carried  on,'  and  it  is  probably  true  to  say  that  that  phrase  may  be 
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Hawaii,  and  the  District  of  Columbia.  Foreign  eorporations  are  in 

understood  in  two  diiferent  senses.    It  may  mean  where  the  goods  in  respect 
of  which  trading  is  carried  on  are  conveyed,  made,  bought,  or  sold;  or,  speak- 
ing of  land,  where  it  is  cultivated  or  used  for  any  other  purpose  of  profit. 
That  makes  the  locality  of  the  goods  or  the  land  which  are  the  subjects  of 
the  trade  to  be  in  a  certain  sense  the  place  where  the  trade  is  carried  on, 
becauae  it  is  the  place  where  the  things  corporeally  exist,  ox  are  dealt  with. 
But  there  is  another  sense,  in  which  the  conduct  and  management,  the  head 
and  brain  of  the  trading  adventure,  are  situated  in  a  place  different  from  that 
in  which  the  corporeal  subjects  of  trading  are  to  be  found.    It  becomes,  there- 
fore^ a  question  of  fact,  and  according  to  the  answer  to  be  given  to  the  ques- 
tion where  is  the  trade  in  a  strict  sense  carried  on,  will  the  assessment  be." 
(See  also  New  Zealand  Co.  v.  Stephens,  24  T.  L.  B.  172 ;  American  Thread  Co. 
V.  Joyce,  104  L.  T.  R  217,  approved  106  L.  T.  B.  171,  approved  by  House 
of  Lords  29  L.  T.  B.  266.)     In  addition,  the  British  Courts  have  taxed  many 
foreign  corporations  on  the  theory  that  they  were  a  mere  sham,  fiction,  or 
dummy,  having  no  real  existence  apart  from  some  English  corporation  which 
owned  and  controlled  them,  and  also  on  the  theory  that  they  stood  in  the 
relationship  of  principal  and  agent  toward  an  English  company,  so  that  their 
proflts  were  in  contemplation  of  law  the  profits  of  the  principal.     (See  Col- 
quhonn  v.  Brooks,  *L.  B.  14  App.  Cas.  493;  Frank  Jones  Brewing  Co.  v.  Ap- 
tborpe,  15  T.  L.  B.  113,  4  Tax  Cas.  6;  United  States  Brewing  Co.  v.  Apthorpe, 
4  Tax  Cas.  17;  St.  Louis  Breweries  v.  Apthorpe,  79  L.  T.  B.  551;  Apthorpe 
V.  Peter  6choenhofen  Brewing  Co.,  80  L.  T.  B.  395.)     It  has  not  been  held 
invariably  under  the  British  statute  that  foreign  corporations  were  taxable 
when  their  stock  was  owned  by  British  corporations.     (Bartholomay  Brewing 
Co.  Y.  Wyatt  29  B.  499;  Kodak  Ltd.  v.  Clark  (1903)  1  K.  B.  505,  affirmed 
88  L.  T.  B.  155;  Gramophone  &  Typewriter,  Ltd.  v.  Stanley,  (1906)  2  K.  B.  856, 
99  L.  T.  B.  39).    In  the  last  mentioned  case  the  court  said:     "The  fact  that 
an  individual  by  himself  or  by  his  nominee  holds  practically  all  the  shares  in 
a  company  may  give  him  the  control  of  the  company  in  the  sense  that  it  may 
enable  him  by  exercising  his  voting  powers  to  turn  out  the  directors  and  to 
enforce  hia  own  views  as  to  policy,  but  it  does  not  in  any  way  diminish  the 
Tights  or  powers  of  the  directors,   or  make  t^e  property  or  assets  of  the 
company  his  as  distinct  from  the  corporation 's.    Nor  does  it  make  any  differ- 
ence if  he  acquires  not  practically  the  whole,  but  absolutely  the  whole  of  the 
aliares.    The  business  of  the  company  does  not  thereby  become  his  business. 
He  18  still  entitled  to  receive  dividends  on  his  shares,  but  no  more    •     •     • 
The  profits  of  a  corporation  are  not  profits  of  any  business  carried  on  by  him 
in  a  foreign  country,  because  the  individual  corporator  does  not  carry  on  the 
business  of  the  corporation.    He  is  only  entitled  to  the  profits  of  that  business 
to  a  certain  extent  freed  and  ascertained  in  a  certain  way  depending  on  the 
constitution  of  the  corporation  and  his  holding  in  it.     This  legal  proposition 
that  the  legal  corporator  cannot  be  held  to  be  wholly  or  partly  carrying  on  the 
business  of  the  corporation  is  not  weakened  by  the  fact  that  the  extent  of  his 
interest  in  it  entitles  fiim  to  exercise  a  greater  or  less  control  over  the  manner 
in  which  that  business  is  carried  on.    Such  control  is  inseparable  from  his 
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fact  divisible  into  four  classes,  as  follows:  (1)  ^'non-resident  for- 
eign corporations/'  which  have  no  office  or  place  of  business  in 
the  United  States;  (2)  ''non-resident  foreign  corporations  with  a 
branch  in  the  United  States/'  which  have  their  principal  or  head 
business  office  in  a  foreign  country,  but  incidentally  have  branch 
offices  or  places  of  business  in  the  United  States;  (3)  "resident 
foreign  corporations"  which  have  their  principal  or  head  business 
office  in  the  United  States  and  do  business  solely  in  this  eouiitry, 
and  (4)  "resident  foreign  corporations  having  branches  outside 
the  United-States'*  which  have  their  principal  or  head  business 
office  in  the  United  States,  but  incidentally  have  branch  offices  or 
places  of  business  outride  the  United  States.**  In  this  chapter, 
however,  a  foreign  corporation  engaged  in  trade  or  business  with- 
in the  United  States  or  having  an  office  or  place  of  business  therein 
will  be  referred  to  as  a  ^^ resident  foreign  corporation"  and  a  for- 

position  as  a  eorporator  and  is  a  wholly  different  thing  both  in  fact  and  in 
law  from,  carrying  on  the  business  himself.    The  directors  and  employees  are 
not  his  agents,  and  he  has  no  power  of  giving  directions  to  them  which  they 
must  obey.    This  shows  that  the  control  of  individual  corporators  is  something 
wholly  different  from  the  management  of  the  business  itself.     *     *     *     In 
order  to  succeed  the  Attorney-Qeneral  must,  I  think,  make  out  either  first, 
that  tibe  Oerman  company  is  a  fiction,  a  sham,  a  simulacrum,  and  that  in 
reality  the  Bnglish  Company  and  not  the  German  company  is  carrying  on  the 
business;  or  secondly,  tBat  the  German  company,  if  it  is  a  real  thing,  is  the 
agent  of  the  Dnglish  company.    In  Kodak  Limited  v.  Olark  (ubi  sup.)  by  way 
of  contrast  the  English  company  owned  98  per  cent,  of  the  shares.    It  is  true 
that  they  did  not  own  them  all,  but  that  was  not  the  ground  of  the  deeisioD. 
The  ground  was  that,  while  the  English  company  as  holding  98  per  cent,  of 
the  shares  no  doubt  had  the  control,  they  had  it  only  as  shareholdors,  and  it 
was   the  corporation  and   not  the   shareholders  who  were  carrying  on  the 
business."    The  American  courts  have  recently  shown  a  decided  tendency  to 
depart  from  the  strict  doctrine'  of  corporate  entity  upon  which  the  present 
distinction  between  domestic  and  foreign  corporations  is  founded  (see  Southern 
Pacific  Co.  V.  Lowe,  247  IT.  S.  330;  Gulf  Oil  Corporation  ▼.  Lewellyn,  248  U.  S. 
71 ;  McCaskell  Co.  v.  U.  S.  216  U.  S.  504 ;  Contra,  U.  S.  v.  Nipissing  Mines  Co. 
206  Fed.  431,  234  U.  S.  765;  Conley  v.  Mathieson  AlkaU  Works,  190  U.  S.  406; 
I^eterson  v.  Chicago  etc.  Co.,  205  U.  S.  364;  People  v.  American  Bell  Co.,  117 
N.  Y.  255) ;  and  the  recent  ruling  of  the  Treasury  Department  that  dividends 
on  stock  and  interest  on  notes  of  corporations  organized  in  the  United  States 
(viz.,   "domestic"  corporations,  Revenud  Act   of   1918,   §1)    but  doing  no 
business  and  owning  no  property  therein  paid  to  non-resident  alien  individuals 
and  corporations  are  not  subject  to  tax  (Keg.  45,  Art.  92)  is  xnore  consistent 
with  the  British  than  the  American  theory. 
»See  T.  D.  2401;  Reg.  33  Rev.,  Art.  200. 
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eign  corporation  not  having  any  office  or  place  of  business  therein 
will  be  referred  to  as  a  '^novr-resident  foreign  corporation.*'® 

Corporatiozis  Exempt  from  the  Tax.  The  corporations  enumer- 
ated in  the  law  as  exempt  "^  include  foreign  corporations  as  well  as 
domestic  corporations^  except  as  stated  in  the  chapter  on  exempt 
organizations.* 

OorpoTations  Subject  to  the  Tax.  All  foreign  corporations  re- 
ceiving income  from  sources  within  this  country  and  not  specific- 
ally exempt^  as  indicated  in  the  preceding  paragraph,  are  subject 
to  the  tax.  It  is  not  necessary  that  foreign  corporations  should 
be  engaged  in  business  in  this  country  or  that  they  have  an  office, 
branch  or  agency  in  the  United  States.  Liability  to  the  income 
tax  attaches  with  respect  to  any  income,  the  source  of  which  is 
in  the  United  States .• 

Income  Subject  to  Tax.  •  The  gross  income  of  a  foreign  corpo- 
ration includes  only  the  gross  income  from  sources  within  the 
United  States.^*  Prom  the  aniount  of  such  gross  income  may  be 
subtracted  the  sum  of  the  deductions  enumerated  in  the  law,  with 
the  exceptions  and  subject  to  the  limitations  indicated  in  the  in- 
troductory paragraph  of  this  chapter .^^ 

Income  from  Sources  Within  the  United  States.  While  the 
United  States  has  power  to  tax  a  foreign  corporation  for  the  privi- 
lege of  doing  business  in  the  United  States  and  such  tax  may  be 
based  upon  the  net  income,"  the  Revenue  Act  of  1918  levies  *'upon 
ike  'net  income  of  every  corporation,^^  tax  at  the  following  rates 
•  *   •  "  "  In  the  case  of  foreign  corporations  **  gross  income  in- 

«Beg.  45,  Art  1508. 

''ReYeznie  Act  1918,  1 231. 

SSee  Qiapter  13. 

•Beg.  33  Be7.^Art.  66.  See  p.  190  on  which  the  word  "source"  is  discussed 
and  where  it  is  shown  that  the  receipt  of  income  from  sources  within  the 
United  States,  rather  than  tha  doing  of  business  within  the  United  States,  is 
the  test  as  to  the  taxability  of  foreign  corporations;  in  other  words,  that  the 
Berenue  Act  of  1918  as  to  foreign  as  well  as  domestic  corporations  is  an 
mime  not  an  excise  tax  law. 

WBevenne  Act  of  1918,  |  233,  (b). 

UBeraue  Act  of  1918,  §234  (b).    See  p.  198. 

U  The  Aet  of  August  5,  1909,  was  an  excise  tax  law,  both  with  respect  to 
domestio  and  foreign  corporations,  measured  with  reference  to  net  iaconie. 
(Flint  ▼.  Stone-Tracj  Co.,  220  U.  S.  107.) 

i»BsTOue  Act  of  1918,  |230  (a). 
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eludes  only  the  gross  income  from  sources  within  the  United 
States  *  *  •/»!*  The  net  income  of  foreign  corporations  is  com- 
puted by  deducting  from  such  gross  income  the  items  specified  in 
the  statute,  including,  among  other  things,  expenses,  losses,  bad 
debts  and  depreciation,  '*if  and  to  the  extent  that  they  are  con- 
nected with  income  arising  from  a  smirce  imthin  the  United 
States.^'  ^*  This  language  is  evidently  an  attempt  to  tax  income  aris- 
ing from  ** sources  within  the  United  States,"  rather  than  the  right 
of  doing  any  thing  or  enjoying  any  privilege  in  the  United  States.^® 
It  wiU  be  noted  that  the  1916  law  was  the  first  law  using  the  expres- 
sion ** sources  within  the  United  States,"*^  the  1913  Law  having 
used  the  phrase  **  business  transacted  and  capital  invested  i«rithin 
the  United  States.'' ^*     The  word  ** source''  conveys  only    one 

m 

1«  Revenues  Act  of  191S,  f  233  (b). 

15  Revenue  Act  of  1918,  |  234  (b). 

16  This  conclusion  is  supported  by  a  consideration  of  the  historical  circum- 
stances under  which  the  Acts  of  1909,  1913  and  1916  and  1918  were  passed. 
The  Act  of  August  5,  1909,  which  has  been  held  to  be  an  excise  tax  law, 
imposing  a  tax  measured  by  net  income,  was  necessarily  so,  because  the  con- 
stitutional authority  of  Congress  ''to  lay  and  collect  taxes  on  incomes  fro?ii 
whatever  source  derived,  without  apportionment''  was  first  granted  bj  the 
Sixteenth  Amendment  to  the  Constitution,  which  was  adopted  in  1913,  and  tho 
constitutionality  of  the  1913  Law  has  been  sustained  as  an  income  tax  on  tho 
basis  of  this  constitutional  amendment  (Brushab^r  v.  Union  Pacific  R.  B.  Co., 
240  U.  S.  1).  The  Sixteenth  Amendment  was  adopted  plainly  with  the  view 
of  relieving  income  taxes  from  apportionment  and  the  Revenue  Act  of  1916, 
and  the  Revenue  Act  of  1918,  as  well  as  the  Act  of  October  3,  1913,  were 
passed  as  income  taxes  in  consequence  of  the  relief  granted  by  the  Sixteenth 
Amendment.  Further,  the  so-called  capital  stock  tax,  imposed  by  the  Revenue 
Act  of  1918,  (f  1000  et  8eq.)is  an  excise  tax  for  the  privilege  of  doing  business 
and  it  is  self-evident  that  Congress  did  not  intend  to  impose  two  taxes  for  the 
same  privilege. 

17  The  1916  Law  provided  that  the  income  tax  should  be*" levied,  assessed, 
collected  and  paid  annually  upon  the  total  net  income  received  in  the  preceding 
calendar  year  from  aU  sources  icithin  the  United  States  by  every  corporation, 
joint-stock  company  or  association,  or  insurance  company,  organized,  author- 
ized, or  existing  Tinder  the  laws  of  any  foreign  country  including  interest  on 
bonds,  notes,  or  other  interest-bearing  obligations  of  residents,  corporate  or 
otherwise,  and  including  the  income  derived  from  dividends  on  capital  stock 
or  from  net  earnings  of  resident  corporations,  joint-stock  companies  or  asso- 
ciations, or  insurance  companies,  whose  net  income  is  taxable  under  this  title.'* 
(Revenue  Act  of  1916,  §  10  (a).) 

18  Under  the   1913   law   foreign  corporations   were   taxable   only  upon   the 
''net  income  accruing  from  business  transacted  and  capital  invested  within 
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idea — ^that  of  origin.^*  It  is  defined  in  the  Standard  Dictionary 
as  follows:  "That  from  which  any  act,  movement,  or  effect  pro* 
ceeds;  a  person  or  thing  that  originates,  sets  in  motion,  or  is  a 
primary  agency  in  producing  any  course  of  action  or  result;  an 
originator :  creator ;  origin*  A  place  where  something  is  found  or 
whence  it  is  taken  or  derived. '*  This  is  its  natural,  ordinary,  and 
familiar  meaning,  and  it  is  particularly  true  that  terms  used  in 
statutes  describing  objects  of  taxation  should  be  construed  ac- 
cording to  their  popular  signification.**^  The  intention  of  Con- 
gress seems  to  have  been  to  discard  the  1913  basis  of  taxing  for- 
eign corporations  on  income  accruing  from  **  business  transacted 
and  capital  invested''  in  thig  United  States,  as  well  as  the  1909 
excise  basis  and  to  tax  such  corporations  on  income  arising  from  ' 
'* sources  within  the  United  States."  The  object  of  this  phrase 
may  well  be,  on  the  one  hand,  to  prevent  foreign  corporations 
from  deriving  income  from  the  United  States  free  from  tax  by 
virtue  of  a  technical  construction  of  the  phrase  **  business  trans- 
acted and  capital  invested*'^  and,  on  the  other  hand,  to  prevent 
the  undue  imposition  of  a  tax  on  foreign  corporations  when  the 
real  source  of  their  income  is  not  within  this  country.  The  Reve- 
nue Act  of  1918  goes  further  than  the  1916  Law  in  expressly  citing 
certain  kinds  of  income**  as  being  from  **sotirces  within  the 
United  States  ' '  and  the  two  most  recent  acts  mark  a  long  step  in 
adyance  towards  international  comity  in  taxation  •• — a  sincere 

the  United  States."  The  similarity  between  the  1913  law  and  the  British  law 
^hifh  taxes  non-resident  foreign  corporations  on  gains  arising  or  accruing 
from  "anj  trade  as  exercised  within  the  United  Kingdom."  should  be  noted. 
See  note  4. 

i'The  word  "source"  has  been  defined  by  regulation  to  mean  ^'the  place  of 
origin  of  income ' '.  (Reg.  33  Rev.,  Art.  66.) 

WDeGanay  v.  Lederer,  250  IT.  S.  376,  decided  June  9,  1919.  See  Chapter  47 
for  other  cases  on  this  point. 

nSee  Attorney  General's  opinions  under  date  of  October  23,  1913,  and 
Julj  15,  1914,  as  to  taxability  of  interest  on  bonds  and  dividends  on  stock 
under  the  language  of  the  Act  of  October  3,  1913,  with  respect  to  non-resident 
aliens,  as  one  of  the  reasons  for  adopting  the  phrase  ''sources  within  the 
Tnited  States." 

tt  Compare  Revenue  Act  of  1918,  §233  (b),  and  Revenue  Act  of  1916,^ 
§10  (a). 

^The  evil  of  double  taxation  as  between  the  States  of  this  country  was 
Jeprecated  by  Mr.  Justice  Holmes  in  Kidd  v.  Alabama,  188  U.  S.  730,  at  p.  732, 
where  he  said:     VNo  doubt  it  would  be  a  great  advantage  to  the  country 
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regard  for  the  essentially  just  and  proper  jurisdictional  limitation 
upon  the  exercise  of  the  sovereign  power  and  an  avoidance  of  tak- 
ing constructive  jurisdiction  for  the  purpose  of  taxing  income 
which  rightly  should  not  be  levied  upon  to  defray  the  burdens  of 
government  in  the  United  States. 

Foreign  Corporations  Manufacturing  and  Disposing  of  Gkx>DS 
IN  This  Country.    As  a  general  rule,  where  a  foreign  corporation 
has  one  or  more  branches  in  this  country,  it  is  a  safe  presumption 
Ihat  it  is  in  receipt  of  income  from  sources  within  this  country, 
especially  if  the  business  such  branches  transact  is  profitable.   The 
distinction  between  doing  business  with  the  country  and  receiving 
income  from  sources  herein  must,  however,  be  constantly  noted. 
The  provision  •*  of  the  Revenue  Act  of  1918  that  .gross  income 
shall  include,  in  the  case  of  foreign  corporations,  all  amounts  re- 
ceived (although  paid  under  a  contract  for  the  sale  of  goods  or 
otherwise)  representing  profits  on  the  manufacture  and  disposi- 
tion of  goods  within  the  United  States,  read  strictly,  seems  to 
impose  a  tax  only  on  the  profits  arising  from  the  disposition  in 
this  country  of  goods  which  have  been  manufactured  here.     The 
ruling  ^  of  the  Treasury  Department  under  this  provision  of  the 
law  refers  to  profits  on  the  "manufacture  or  disposition  of  goods 
within  the  United  States"  as  being  income  from  sources  within 
the  United  States.     The  use  of  the  disjunctive  particle  '*or" 
broadens  the  sense  of  the  phrase  to  include  profits  on  the  sale  of 
goods  which  have  not  been  manufactured  in  the  United  States, 
and  is  a  doubtful  interpretation  of  the  language  of  the  statute  in 
view  of  the  general  rules  of  construction  applicable  to  taxing 
statutes  that  in  case  of  doubt  the  language  will  be  construed  in 
favor  of  the  taxpayer,*  and  that  the  word  *'and"  is  never  con- 
strued to  mean  "or'*  in  the  absence  of  cogent  reasons  for  so 
doing.*7    Broadly  speaking,  however,  the  commercial  history  of 
any  article  involves  two  main  considerations.    The  article  is  (a) 

and  to  the  individual  states  if  principles  of  taxation  could  be  agreed  upon 
which  did  not  conflict  with  each  other,  and  a  common  scheme  could  be  adopted 
by  which  taxation  of  substantially  the  same  property  in  two  jurisdictions 
could  be  avoided." 

»4 Revenue  Act  of  1918,  §213  (c),  §233  (b).   . 

«6  Reg.  45,  Art.  91. 

»  Gould  V.  Gould,  245  U.  S.  151.    8ee  chapter  4T. 

tTBiee  v.  XT.  S.,  53  Fed.  910. 
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mannfaetured — ^made  from  other  products  into  its  present  state 
or  form. — and  (b)  disposed  of.    These  two  considerations  indicate 
the  popular  distinction  between  ** manufacturing"  and  ''mercan- 
tile" corporations.    Either  or  both  of  these  processes  may  bring 
a  profit  and  the  intent  of  the  law  may  be  to  tax  the  profit  arising 
from  either  or  both,  if  either  or  both  occur  in  this  country.    The 
place  where  title  to  goods  disposed  of  passes,  or  the  place  where 
the  contract  of  sale  or  payment  is  made,  are  inconclusive  tests  for 
determining  whether  the  goods  have  been  disposed  of  within  this 
country,  since  they  may  be  arbitrarily  selected  by  the  parties  in 
contemplation  of  tax  liabilities.    Moreover,  the  mere  American 
citizenship  or  residence  or  domicile  of  a  purchaser  of  an  article 
which  is  sold  or  disposed  of  cannot  be  said  to  render  an  article  one 
disposed  of  in  the  United  States.    The  location  of  the  vendee  or 
purchaser  may  be  important  as  a  means  of  ascertaining  whether 
goods  have  been  disposed  of  within  the  United  States,  but  it  is  not 
important  per  se;  it  is  important  only  insofar  as  it  may  determine 
the  place  of  the  efforts  and  activities  resulting  in  the  disposition. 
In  other  words,  the  place  where  salesmanship  is  performed  in 
making  a  disposition  of  goods,  and  not  the  citizenship  or  the  resi- 
dence of  the  vendee,  the  place  where  title  passes,  or  the  place 
where  the  contract  or  payment  is  made,  would  seem  to  be  the 
true  test  to  be  applied  in  the  consideration  of  the  question  whether 
or  not  goods  are  disposed  of  within  the  United  States. 

Sale  op  Goods  by  Correspondence.  No. attempt  was  made  to 
impose  the  1916  tax  on  transactions  in  which  a  foreign  corporation 
sells  goods  in  this  country  by  correspondence,  or  delivers  goods 
so  sold  to  a  citizen  or  resident  of  this  country.  The  conclusion 
seemed  to  be  that  such  sales  did  not  create  any  income  from 
sources  within  the  United  States  where  the  contract  for  the  sale  of 
goods  was  made  in  a  foreign  jurisdiction,  whether  the  title  to  the 
goods  passed  in  the  foreign  jurisdiction  or  title  was  retained  after 
the  goods  arrived  in  this  country  until  payment  therefor  had  been 
made.  Where,  however,  a  resident  of  this  country  pays  interest 
on  any  deferred  payments  of  purchase  price  the  interest  is  clearly 
subject  to  tax  under  the  express  provisions  of  the  1916  and  the 
1918  Law  » 

StBeTenue  Act  of  1916,  §10  (d);  Revenue  Act  of  1918,  |28S  (b). 
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PoBEiGN  Corporations  Having  Bilvnches  in  the  United  States 
Doing  Business  Abroad.  If  branches  of  a  foreign  corporation 
within  the  United  States  transact  business  in  foreign  jurisdic- 
tions, the  net  income  accruing  to  the  branch  here,  it  seems  that 
the  income  derived  from  such  business  in  foreign  jurisdictions 
should  be  treated  as  income  from  sources  within  this  country, 
since  the  management  and  conduct  of  such  business  is  directed 
from  within  this  jurisdiction  and  the  foreign  corporation  eventu- 
ally receives  its  net  income  from  a  source  within  this  country, 
namely,  the  branch  conducting  such  business.** 

Foreign  Corporations  Having  No  Office  or  Agent  in  This 
Country,  Collecting  Commissions.  It  was  ruled  under  the  1916 
Law  that  a  foreign  corporation  located  at  Singapore,  having  no 
office  or  agent  in  the  United  States,  which  was  engaged  in  the 
commission  business,  and  which  during  the  year  1917  sold  at 
Singapore 'and  in  nearby  countries  certain  products  of  manufac- 
turing establishments  in  the  United  States — the  purchase  price 
of  the  goo^s  being  transmitted  by  the  purchasers  to  the  manufac- 
turers and  American  houses  direct,  and  when  the  money  was  re- 
ceived in  the  United  States  a  commission  being  paid  out  of  the 
proceeds  of  sale  to  the  Singapore  corporation — ^was  not  in  receipt 
of  income  derived  from  sources  within  the  United  States;  also 
that  should  an  American  corporation  receive  these  commissions 
from  the  manufacturer  and  transmit  them  to  the  Singapore  cor- 
poration, where  it  simply  acted  as  agent  for  the  Singapore  corpo- 
ration in  receiving  and  transmitting  such  commissions  and  re- 
tained no  part  thereof  for  its  own  use,  it  need  not  report  them  as 
its  own  income.*^ 

Traveling  Salesmen.  The  Treasury  Department  has  held  as 
follows:  Where  a  foreign  corporation  sends  a  representative 
to  this  country  to  solicit  business,  the  merchandise  thus  sold  to 
be  shipped  direct  to  the  consignee,  the  corporation  is  transacting 

89  The  place  of  management  and  conduct  of  the  business  of  a  corporation 
in  considered  decisive  even  as  against  corporate  entity  and  foreign  organization 
as  to  its  residence  for  tax  purposes  under  the  British  Law.  (See  De  Beers 
Consolidated  Mines  v.  Howe,  (1906)  App.  Cas.  455;  American  Thread  Co.  v. 
Joyce,  104  L.  T.  Rep.  217,  affirmed  106  L.  T.  Rep.  171,  approved  by  House 
of  Lords,  29  T.  L.  R.  266.)     See  note  4. 

80  Letter  from  Treasury  Department  dated  April  20,  1918;  L  T.  S.  1919, 
^  2299. 
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business  in  this  country.     The  fact  that  the  solicitor  or  rep- 
resentative has  only  a  mailing  address  in  this  country,  is  imma- 
material,  as  he  is  none  the  less  an  agent  of  the  foreign  corporation. 
To  the  extent  that  he  sells  in  this  country  goods  or  merchandise 
for  the  foreign  corporation,  to  that  extent  the  foreign-  corpora- 
tion is  transacting  business  in  the  United  States  and  is  required 
to  make  a  return  to  the  collector  in  the  district  in  which  its  rep- 
resentative has  his  mailing  addressw'^    An  agent  who  is  doing 
business  in  this  country,  baying  and  selling  eertain  products  of 
the  foreign  corporation,  is  to  all  intents  and  purposes  a  branch 
of  the  foreign  corporation  as  through  and  by  him  the  foreign 
corporation  is  transacting  business  here.    The  buying  and  selling 
of  products  in  this  country  through  a  local  agency  or  branch  is 
clearly  transacting  business  here.**    Under  the  1913  Law  it  was 
held  that  a  foreign  corporation  was^ubject  to  the  tax  on  income 
aceruing  from  business  transacted"  and  capital  invested  within 
the  United  States,  where  (a)  it  sent  agents  into  the  United  States 
to  solicit  purchasers  for  its  products,  hiring  desk  room  in  the 
United  States  and  empowering  the  salesmen  to  make  written  con- 
tracts, (b)  shipped  its  product  consigned  to  itself  in  the  United 
States  to  different  points  where  it  hired  storage  rooms  and  stored 
the  product  in  its  own  name  and  at  its  own  risk  to  insure  delivery 
according  to  contract,  and  to  meet  anticipated  demands.** 

w  T.  B.  2161. 

ttT.  D.  2137.  The  Treasury  Department  mentions  the  buying  as  T^ell  as 
the  selling  of  products  in  this  country  as  a  test  of  whether  or  not  a  foreign 
eorporation  is  doing  business  here.  The  propriety  of  buying  as  a  test  may 
be  seriously  doubted.  In  Commonwealth  v.  Standard  Oil  Co.,  101  Pa.  St.  119, 
the  court  said:  **That  the  purchase  of  oil  in  the  State  by  a  foreign  corpora- 
tion for  the  purpose  of  shipping  to  its  refineries  without  the  state,  is  doing 
bosBess  within  the  State,  is  a  proposition  that  does  not  need  serious  discus- 
non.  *  *  *  Thousands  of  corporations  and  individuals  in  other  states 
vaske  their  purchases  of  supplies  of  raw  materialr  here,  but  it  has  never  been 
seriously  asserted  that  they  were  doing  business  within  the  State.  It  has  not 
^^^n  the  policy  of  the  State  at  any  time,  as  evidenced  by  its  tax  laws  to 
embarrass  the  development  and  sale  of  her  rich  products,  agricultural  and 
Diinenil,  hy  levying  taxes  upon  strangers  who  come  here  to  buy,  and  it  is  not 
tbe  province  of  the  courts  to  erect  a  judicial  Chinese  wall  around  the  State, 
which  could  not  fail  to  affect  injuriously  the  best  interests  of  the  people." 

«*Laurentide  Co.  Ltd.  v.  Durey,  231  Fed.  223.  The  court  said  in  part:  '^1 
think  it  would  be  somewhat  diflfieult  for  the  Laurentide  Co.,  Ltd.,  or  its  able 

Attorney,  to  describe  what  it  was  ^oing  in  the  United  States,  if  it  was  not 
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FosEioN  Steamship  Companies.  The  tax  does  not  apply  to 
charter  money  or  freight  payments  received  by  a  foreign  owner 
in  regard  to  a  vessel  operated  between  the  United  States  and  for- 
eign ports,  if  the  person  receiving  the  income  maintains  no  regular 
agency  in  the  United  States  and  is  not  doing  business  in  the 
United  States.'^  Foreign  steamship  companies  engaged  in  the 
business  of  transporting  passengers,  goods  and  merchandise  be- 
tween ports  in  this  country  and  foreign  ports  and  maintaining 
passenger  and  freight  agencies  in  this  country,  are  doing  business 
here  and  are  subject  to  the  income  tax.  There  seems  to  be  no 
constitutional  objection  involved  in  such  tax  being  a  tax  on  ex- 
ports.**  Foreign  steamship  companies  having  no  oflSce  in  the 
United  States,  whose  vessels  only  occasionally  touch  at  ports  in 
the  United  States,  were  not  regarded  as  doing  business  in  this 
country  within  the  meaning  of  the  1909  Law.** 

doing,  carrjing  on  and  transacting  business  therein,  when  there  receiving  large 
quantities  of  newspaper,  consigned  to  iteelf  and  storing  it,  hiring  and  paying 
for  storage  room  therefor,  delivering  it  to  customers,  purchasers  thereof,  solicitr 
ing  contracts  by  agents  for  the  purchase  and  supply  of  same,  renting  and  pay- 
ing rent  for  a  room  for  doing  the  business,  depositing  and  collecting  the  checks 
received  in  payment  and  paying  the  expense  of  the  business  therefrom,  all  done 
in  the  State  of  New  York  in  the  United  States.  It  wa^  not  necessary  that  the 
contracts  should  have  been  made  wholly  in'  the  United  States,  or  that  their 
execution  or  pefrformance  should  have  been  wholly  in  the  United  States." 
Under  the  1909  Law  it  was  held  that  where  the  foreign  corporation  owned 
timberlands  in  this  country  and  operated  a  match  factory  but  sold  its  lands 
and  plant,  payments  to  be  made  in  installments,  the  foreign  company  to  retain 
the  title  until  paid  in  full,  it  was  not  doing  business,  although  retaining  an 
attorney  in  the  state  to  look  after  its  interests  and  an  agent  for-  service  of  pro- 
cess as  required  by  state  statute.  (Bryant  and  May,  Limited,  v.  Scott,  226 
Fed.  875.)  Upon  the  same  state  of  facts  the  corporation  would  be  taxable 
under  the  present  law. 

84  Beg.  45,  Art.  92.  « 

8»28  Op.  Atty.  Gen.  21X;  Aguirre  v.  Maxwell,  3  Blatch  140;  Peck  v.  Lowe, 
247  U.  S.  165.  It  was  held  under  the  1916  Law  that  where  a  foreign  steaipship 
company  had  steamers  which  touched  American  ports  and  which  carried  there- 
from freight  and  passengers  its  retutm  should  show  as  gross  income  the  total 
receipts  from  aU  out-going  boats,  whether  freight  or  passenger.  With  the 
gross  income  thus  ascertained,  the  ratio  existing  between  it  and  the  gross 
income  from  all  ports  both  within  and  without  the  United  States  was  deter- 
mined as  the  basis  upon  which  deductions  might  be  computed.  (Letter  from 
Treasury  Department  dated  July  18,  1916;  I.  T.  S.  1919,  T2294.) 

W  T.  D.  1676. 
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Inoomb  from  Services  Rendered.  Generally  speaking,  the 
''source"  of  income  from  services  is  the  jurisdiction  in  which  the 
services  are  rendered.*'  Thus,  if  a  foreign  corporation  receives 
payment  in  this  country  for  services  rendered  entirely  without 
the  country,  it  will  be  in  receipt  of  no  taxable  income.  Difficult 
questions  are  presented,  however,  as  to  the  taxability  of  income 
from  services-when  the  services  are  rendered  by  foreign  corpora- 
tions  partly  within  and  partly  without  the  United  States.  The 
true  distinction  would  seem  to  be  that  if  the  services  are  substan- 
tially performed  in  the  United  States  and  only  an  incidental  part 
in  a  foreign  country,  the  entire  income  therefrom  should  be  tax- 
able ;  and,  conversely,  if  the  services  are  performed  substantially 
in  a  foreign  country  and  only  an  incidental  part  in  the  United 
States,  the  entire  income  should  be  exempt.**  In  cases  where 
services  by  a  foreign  corporation  are  performed  in  a  substantial 
part  in  the  United  States  and  in  a  substantial  part  in  a  foreign 
country,  an  allocation  should  be  made  of  the  income  in  part  to 
sources  within  the  United  States  and  in  part  to  sources  without 
the  United  States.  Where  there  is  no  better  measure,  the  expense 
of  rendering  of  services  in  the  respective  jurisdictions  should  be 
taken  to  indicate  the  proportion  of  the  entire  income  earned  in 
each  jurisdiction. 

Inoomb  from  Investments.     Income  from  investments  of  all 
kinds  in  property  located  within  this  country  is  subject  to  the 
tax  undei^the  broad  provisions  of  the  law  which  provides  for  the* 
taxation  of  the  total  net  income  from  sources  within  the  United 
States.^ 

87  Beg.  45,  Arts.  91  and  92. 

M  See  Towne  v.  Eisner,  245  U.  S.  318,  in  which  the  court  stated  that  if  the 
plaintiff  gained  any  small  advantage  by  the  payment  of  a  stock  dividend 
''it  certainly  was  not  an  advantage  of  $417,430,  the  som  upon  which  he  was 
taxed."  This  statement  indicates  that  the  courts  will  not  approve  the  impo- 
sition of  a  large  tax  based  upon  insignificant  factors  of  the  taxpayer's  income. 

SSJtevenue  Act  of  1918,  §|213  (c),  233  (b).  Under  the  1913  Law  the  tax 
was  imposed  only  upon  such  foreign  corporations  as  were  doing  business  and 
had  capital  invested  in  this  country.  The  Treasury  Department  construed  this 
to  mean  that  the  tax  applied  if  a  foreign  corporation  was  either  doing  business 
cr  had  capital  invested  here  and  held  that  money  invested  in  the  seeurtties 
of  American  corporations  was  capital  invested  in  the  United  States  regardless 
cf  the  domidle  of  the  securities  or  that  of  the  corporation  owning  them. 
(Letter  from  Treasury  Department  dated  June  6,  1916;  L  T.  S.  1919, 112307.) 
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Foreign  Gtovemmeiits.  Any  income  collected  by  foreign  gov- 
emments  from  investments  in  the  United  States  in  stocks,  bonds, 
or  other  domestic  securities,  which  are  not  actually  owned  by 
but  are  loaned  to  such  foreign  governments,  is  subject  to  tax. 
The  income  of  foreign  ambassadors  and  ministers  from  invest- 
ments in  bonds  and  stocks  and  from  interest  on  bank  balances, 
^and  the  fees  of  foreign  consuls,  are  exempt  from  tax,  but  income 
of  such  foreign  officials  from  any  business  carried  on  by  them  in 
the  United  States  would  be  taxable.  The  compensation  of  citizens 
of  the  United  States  who  are  officers  or  employees  of  a  foreign 
government  is,  however,  not  exempt  from  tax.  The  exemption 
of  income  of  foreign  governments  applies  also  to  their  political 
subdivisions.*^ 

Deductions  Allowed  Foreign  Corporations.  Foreign  corpora- 
tioiis  are  allowed  the  same  deductions  from  their  grqss  income 
arising  from  sources  within  the  United  States  as  are  allowed  to 
domestic  corporations,  to  the  extent  that  such  deductions  are  con- 
nected with  such  gross  income,  with  the  exception  that  the  inter- 
est deductible  is  that  proportion  of  so  much  of  the  entire  interest 
paid  on  the  corporate  indebtedness  as  would  be  deductible  if  paid 
by  a  domestic  corporation  which  the  gross  income  from  sources 
within  the  United  States  bears  to  the  total  gross  income,  and  that 
full  deduction  may  be  made  for  taxes  imposed  by  the  United 

En  De  Ganay  v,  Lederer,  250  XT.  S.  376,  it  was  held  that  the  income  tax  properly 
applied  to  income  on  domestic  securities  owned  by  a  non-resident  alien,  which 
securities  were  kept  in  this  country. 

40  Bevenuo^ Act  of  1918,  |213  (b)  (5);  Beg.  45,  Art.  83.  Under  the  1916 
Law,  prior  to  the  amendment  of  October  3,  1917,  it  was  held  by  the  heasury 
Department  that  the  income  accruing  to  a  foreign  government  from  souroes 
within  the  United  States  arising  from  interest  on  bonds  or  dividends  on  stock 
of  domestic  corporations  was  subject  to  tax.  The  1917  Law  provided  that  the 
income  of  foreign  Governments  received  from  investments  in  the  United  States 
in  stocks,  bonds,  or  other  domestic  securities  owned  by  them,  or  from  interest 
on  dei>osits  in  banks  in  the  United  States  of  money  belonging  to  such  foreign 
Governments  was  exempt.  This  did  not,  however,  exempt  from  the  tax  any 
income  collected  by  foreign  Governments  from  investments  in  the  United  States 
in  stocks,  bonds,  or  other  domestic  securities,  which  were  not  bona  fide  owned 
by  but  were  loaned  to  such  foreign  Governments.  The  exemption  was  and 
still  is  predicated  upon  the  fact  that  the  securities  or  moneys  from  which 
income  was  derived  were  actually  owned  by  such  foreign  Governments.  (Beg. 
33  Bev.,  Art.  87;  T.  D.  2425;  Bevenue  Act  of  1916,  as  amended  by  Bevenue 
Act  of  1917,  §  30.) 
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States  or  any  of  its  possessions,  or  by  any  State,  Territory,  or 
political  subdivision  thereof,  except  taxes  for  local  benefits  an<? 
income,  war-profits  and  excess-profits  taxes.*^  Only  the  deduc- 
tions with  respect  to  which  special  rulings  have  been  made  cov- 
ering foreign  corporations  are  discussed  below.**  The  items  ex- 
pressly declared  not  to  be  deductible  by  the  Revenue  Act  of  1918 
are  equally  applicable  to  domestic  and  foreign  corporations  and 
are  discussed  elsewhere  in  this  book.** 

Ordinary  and  Necessary  Expenses.  To  the  extent  that  they 
are  connected  with  gross  income  arising  from  sources  within 
the  United  States,  foreign  corporations  may  deduct  all  the  ordi- 
nary  and  necessary  expenses  paid  or  incurre'd  during  the  taxable 
year  in  carrying  on  any  trade  or  business,  including  a  reasonable 
allowance  for  salaries  or  other  compensation  for  personal  serv- 
ices actually  rendered,  and  including  rentals  or  other  payments 
required  to  be  made  as  a  condition  to  the  continued  use  or  pos- 
session of  property  to  which  the  corporation  has  not  taken  or  is 
not  taking  title  or  in  which  it  has  no  equity.**  A  Canadian  manu- 
facturing corporation  which  sells  part  of  its  product  in  the  United 
States  and  part  in  Canada  should  report  its  deductions  for  cost 
of  manufacture,  exclusive  of  interest  paid  on  its  indebtedness,  in 
the  same  proportion  as  the  quantity  -of  its  product  sold  in  the 

41  Revenue  Act  of  1918,  {  234  (b) ;  Beg.  45,  Art.  573.  It  was  required 
under  the  1916  Law  that  the  deductions  of  a  foreign  corporation  should  as 
r.earlj  as  possible  represent  the  actual  expenses  and  authorized  charges  incident 
to  the  income  derived  from  this  country,  and  must  not  comprehend  either 
directly  or  indirectly  any  expenditures  or  charges  incurred  in  the  transaction 
of  business  or  the  investment  of  capital  without  the  United  States.  (Heg. 
33  Rev.,  Art.  197;  Reg.  33,  Art.  157.)  The  principle  followed  by  the  Treasury 
Department  was  that  aU  allowable  deductions  should  be  computed  upon  a  basis 
which  recognized  that  the  income  arising  and  accruing  from  business  done  in 
and  from  this  country  should  bear  its  share,  and  no  more,  of  expense  incident 
to  the  earning  or  creation  of  such  income  in  the  ratio  that  the  gross  income 
arising  in  and  from  this  country  bore  to  the  entire  gross  income  arising  from 
business  done  both  within  and  without  this  country.  (Letter  from  Treasury 
Department  dated  July  18,  1916;  L  T.  S.  1919,  112294.) 

4ASee  Chapters  21  et.  seq.  for  .a  general  discussion  of  all  deductions  and 
Chapter  10  for  a  discussion  of  the  deductions  aa  applicable  to  domestic  cor> 
porations. 

48  See  Chapter  21. 

M  Revenue  Act  of  1918,  §234,  (a)  1,  (b). 
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United  States  bears  to  -the  total  quantity  sold.**  ^Where  under  the 
1916  and  prior  laws  certain  expenses,  such  as  coal,  ships,  stores, 
etc.,  in  the  case  of  foreign  steamship  companies,  could  not  be 
segregated,  the  total  expenses  of  foreign  corporations  for  such 
items  were  pro-rated  in  such  proportion  as  the  gross  income  of  the . 
corporation  from  sources  within  the  United  States  bore  to  the 
gross  income  derived  from  all  sources  both  within  and  without 
the  United  States ;  that  is  to  say,  if  one-half  of  the  gross  income  of 
the  foreign  corporation  was  from  sources  within  this  country, 
one-half  of  such  expense  was  a  proper  deduction.** 

Interest.  A  foreign  corporation  may  deduct  that  proportion 
of  all  interest  paid  op  accrued  within  the  taxable  year  on  its  in- 
debtedness, except  on  indebtedness  incurred  or  continued  to  pur- 
chase or  carry  obligations  or  securities  (other  than  obligations 
of  the  United  States  issued  after  September  24,  1917),  the  inter- 
est upon  which  is  wholly  exempt  from  income  tax  to  the  foreign 
corporation,  which  the  amount  of  the  gross  income  of  the  foreign 
corporation  from  sources  within  the  United  States  bears  to  the 
amount  of  its  gross  income  from  all  sources  within  and  without 
the  United  States.*^ 

«T.  D.  1675;  Keg.  33,  Art  116;  Letter  from  Treasury  Department  dated 
December  8,  1916. 

i6R€g.  45,  Art.  573. 

47  Revenue  Act  of  1918,  |  234  (a)  2,  (b),  Reg.  45,  Art.  573.  Foreign  c<Jrpora- 
tions  were  permitted,  under  the  1916  Law,  to  deduct  part  of  the  interest  paid 
during  the  year,  under  the  following  rules :  The  indebtedness  on  which  interest 
was  permitted  to  be  deducted  could  not  be  in  excess  of  the  entire  amount 
of  the  paid-up  capital  stock  outstanding  at  the  close  of  the  year,  or  in  the 
absence  of  capital  stock,  the  entire  amount  of  the  capital  of  the  business 
employed  at  the  close  of  the  year,  plus  one-half  of  its  interest-bearing  indebted- 
ness then  outstanding;  that  is  to  say,  the  greatest  amount  of  interest  which  a 
foreign  corporation  could  deduct  was  limited  in  the  same  way  as  in  the  case 
of  domestic  corporations.  If  the  foreign  corporation  did  all  its  business  in 
the  United  States,  the  interest  on  the  amount  of  indebtedness  ascertained  as 
above  might  be  deducted.  If  it  did  only  a  part  of  4ts  business  in  the  United 
States  there  might  be  deducted  only  the  interest  paid  on  such  proportion  of 
the  amount  of  indebtedness  ascertained  as  above  as  the  gross  amount  of  its 
income  for  the  year  from  business  transacted  and  capital  invested  within  the 
United  States  bore  to  the  gross  amount  of  its  income  derived  from  all  sources 
within  and  without  the  United  States.  Foreign  corporations  were  not  permitted 
to  deduct  the  amount  of  interest  on  indebtedness  incurred  for  the  purchase  of 
obligations  or  securities  the  interest  upon  which  was  exempt  from  income  tax. 
The  provisiim  of  Law  (Bev^oue  Aist  of  1916,  §  12  (a)),  permitting  a  deduction 
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Intbebst  Paid  by  Banks  on  Deposits.  A  foreign  bank,  bank- 
ing association,  loan  or  trust  company,  or  branch  thereof,  was 
permitted  under  the  1916  Law  to  deduct  in  full  the  interest  paid 
within  the  year  on  deposits  by  or  on  moneys  received  for  invest- 
ment from  either  citizens  or  residents  of  the  United  States  and 
secured  by  interest-bearing  certificates  of  indebtedness  issued  by 
such  bank,  banking  association,  loan  or  trust  company,  or  branch 
thereof.^  Interest  so  paid  to  citizens  and  residents,  being  taxable 
as  income  to  them,  seems  to  be  properly  deductible  from  the  in- 
come of  a  foreign  corporation,  but  the  present  law  contemplates 
that  all  interest  shall  be  apportioned  as  indicated  in  the  preceding 
paragraph. 

Taxes.  A  foreign  corporation  may  deduct  taxes  paid  or  ac- 
crued within  the  taxable  year  imposed  (a)  by  the  authority  of 
the  United  States,  except  income,  war-profits  and  excess-profits 
taxes,  or  (b)  by  the  authority  of  any  possession  of  the  United 
States,  except  income,  war-profits  and  excess-profits  taxes,  or 
(c)  by  the  authority  of  any  State  or  Territory  or  any  county, 
school  district,  municipality  or  other  taxing  subdivision  of  any 
state  or  territory,  or  (d)  by  the  authority  of  any  foreign  coun- 
try (except  income,  war-profits  and  excess-profits  taxes,  and  taxes 
assessed  against  local  benefits  of  a  kind  tending  to  increase  the 
value  of  the  property  assessed).  In  the  case  of  (a),  (b),  and  (c) 
above,  the  deduction  is  allowed  to  foreign  corporations  without 
any  limit,  but  in  the  case  of  (d),  it  is  allowed  only  if  and  to  the 
extent  that  the  taxes  are  connected  with  income  arising  from  a 
source  within  the  United  States.*^ 

to  domestic  eOTporationfl  Of  the  full  amount  of  interest  paid  on  indebtedness 
secured  by  collateral,  the  subject  of  sa^e  or  hypothecation  in  the  ordinary  busi-^ 
nees  of  the  corporation  was  held  not  to  apply  to  foreign  corporations. 

tf  See  Beg.  83,  Bev.,  Art.  190  as  to  the  general  ruling.  No  formal  ruling 
was  made  with  respect  to  foreign  corporations  but  the  statement  in  the  text  is 
based  on  the  practice  of  the  Department. 

i»Bevenue  Act  of  1918, 1 234  (a)  3,  (b)  ;  Beg.  45,  Art.  573.  Under  the  1916 
Law  a  foreign  corporation  might  deduct  taxes  paid  within  the  year  imposed  by 
the  authority  of  the  United  States  (except  income  and  excess-profits  taxes)  or 
its  territories  or  possessions  or  \mder  the  authority  of  any  State,  county,  school 
district  or  municipality  or  other  subdivision  of  any  Ctate,  paid  within  the 
United  States,  not  including  those  assessed  against  local  benefits.  This  allow- . 
anoe  for  taxes  was  the  same  as  that  allowed  to  domestic  corporations  and  to 
individuals  except  that  it  was  expressly  limited  to  cases  where  the  tax  was 
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Losses.  A  foreign  corporation  may  deduct  all  losses  sustained 
during  the  taxable  year  and  not  compensated  for  by  insurance  or 
otherwise,  to  the  extent  that  they  are  connected  with  income 
arising  from  a  source  within  the  United  States.**^  It  does  not 
seem  that  the  business  or  property  with  respect  to  which  the  loss 
is  sustained  need  be  located  in  the  United  States.'^  A  foreign 
corporation  may  also  deduct  worthless  debts,  losses  in  inventory 
and  from  rebates  and  net  losses  if  and  to  the  extent  that  they  are 
connected  with  income  from  sources  within  the  United  States. 
This  subject  is  more  fully  discussed  in  another  chapter.** 

Depreciation.  A  foreign  corporation  may  deduct  a  reason- 
able allowance  for  the  exhaustion,  wear  and  tear  of  property  used 
in  its  trade  or  business,  including  a  reasonable^  allowance  for 
obsolescence.**  The  manufacturing  need  not  be  conducted  in  the 
United  States  in  order  to  .permit  any  such  deduction  so  long  as 
the  income  therefrom  is  taxable  in  the  United  States  by  reason  of 
the  sale  of  the  product  therein.  This  subject  is  more  fully  dis- 
cussed elsewhere  in  this  book.** 

Deductions  Allowed  When  Income  is  Derived  from  Invest- 
ments Only.  A  corporation  deriving  its  sole  income  from  this 
country  in  the  form  of  dividends  or  interest  on  domestic  stocks 
and  bonds  was  permitted  under  the  1916  Law  to  deduct  from 
the  income  so  received  such  items  of  disbursement,  loss,  etc.,  as 
would  be  properly  deductible,  if  the  income  were  derived  from 
any  other  source.  The  deduction  comprehended  only  such  expend- 
itures, losses,  etc.,  as  were  incurred  in  or  were  incidental  to  the 
creation  pf  the  income  against  which  they  were  charged,  and  in 

^assessed  by  a  governmental  authority  within  the  jurisdiction  of  the  United 
States  and  the  tax  paid  within  the  United  States.  (For  a  general  discussion 
of  the  extent  to  which  taxes  may  be  deducted  see  Chapter  24.) 

60  Revenue  Act  of  1918,  §234  (a)  4  and  (b). 

51  Under  the  1916  Law  the  losses  which  might  tie  deducted  were  those  sus- 
tained in  a  business  conducted  in  the  United  States.  (Revenue  Act  of  1916. 
§12  (b).) 

5a  See  Chapter  25. 

58  Revenue  Act  of  1918,  §  234  (a)  7,  (b).  The  1916  Law  allowed  a  deduction 
for  depredation  if  the  business  or  trade  was  conducted  within  the  United  States 
(§12  (a)  Second  Clause).  The  present  law  allows  it  if  ** connected  with  income 
arising  from  a  source  within  the  United  States." 

54  See  Chapter  26.  ' 
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all  cases  the  amounts  were  required  to  be  within  the  limits  fixed 
by  the  1916  Law." 

Credits  Allowed  to  Foreign  Corporations.  In  addition  to  the 
above  mentioned  deductions  foreign  corporations  are  allowed  the 
same  credits  as  are  allowed  to  domestic  corporations,  except  the 
specific  credit  of  $2,000  which  is  allowed  only  to  domestic  corpo- 
rations.** These  credits  are  more  fully  discussed  in  another 
chapter.*^ 

CoUection  of  the  Tax  at  the  Source.  The  withholding  pro- 
visions of  the  Revenue  Act  of  1918  applying  to  foreign  corpora- 
tions are  difl^erent  from  the  provisions  of  the  1916  Law.**  In  the 
case  of  n6n-resident  foreign  corporations,  a  tax  equal  to  10%  is 
withheld  at  the  source  on  payment  of  interest,  rent,  salaries, 
wages,  premiums,  annuities,  compensations,  remunerations,  emol- 
uments, or  other  fixed  or  determinable  annual  or  periodical  gains, 
profits  and  income,  except  that  the  law  requires  a  tax  equal  only 
to  2%  to  be  withheld  at  the  source  on  all  interest  on  bonds,  mort- 
gages, or  deeds  of  trust  or  other  similar  obligations  of  a  corpora- 
tion containing  a  so-called  ** tax-free  covenant."**  ^  non-resi- 
dent foreign  corporation  cannot  by  filing  any  certificate  or  claim 

W  Letter  from  Treasury  Department  dated  June  6,  1916,  I.  T.  S.  1919, 
K  2307. 

66  Revenue  Act  of  1918,  §  236. 

•TSee  Chapter  31. 
*  6S  Under  the  1916  Law,  as  amended,  a  normal  tax  was  withheld  at  the 
source  upon  all  interest  on  bonds  and  mortgages  or  deeds  of  trust  or  similar 
obligations  of  resident  corporations,  and  upon  all  dividends  upon  the  capital 
stoek  or  from  the  net  earnings  of  resident  corporations.  (Revenue  Act  of  1916, 
S  13  (c).)  There  is  now  no  withholding  upon  income  received  as  dividends 
from  a  corporation,  which  is  taxable  upon  its  net  income,  but  with  this  excep- 
tion, withholding  is  required  in  the  case  of  non-resident  foreign  corporations 
upon  a  more  extended  class  of  income,  as  indicated  in  the  text  above.  Se'e  also 
Chapter  40. 

59  Revenue  Act  of  1918,  §§221,  237.  The  tax  on  corporation  bonds  con- 
taining ** tax-free  covenants"  is  required  by  law  to  be  withheld  only  at  the 
rate  of  2%  in  order  to  limit  the  obligation  of  debtor  corporations  under  those 
covenants.  It  seems,  therefore,  on  such  bonds  the  remainder  of  the  income 
may  be  paid  over  without  wittiholding  by  the  debtor  corporation.  Some  plan 
of  collecting  the  remaining  tax,  amounting  to  8%  of  the  interest  paid  is  no 
doubt  being  considered  by  the  Treasury  Department,  but  it  is  difficult  to  find 
a  method  by  which  this  can  be  done  without  increasing  the  liability  of  the 
debtor  corporations  under  their  covenants,  which  liability  the  law  expressly 
limits. 


204  FEDERAL  INCOME  TAX 

for  exemption  prevent  the  withholding  of  such  tax,  but  if  there  is 
included  in  such  corporation's  annual  return  of  all  income  re- 
ceived from  sources  within  the  United  States,  any  income  upon 
which  tax  has  been  withheld  at  the  source,  the  corporation  maj 
take  credit  against  the  amount  of  tax  due  for  the  amount  of  the 
tax  so  withheld  at  the  source,  provided  a  statement  is  attached  to 
the  return  setting  forth  the  source  and  the  amount  of  the  income 
upon  which  the  tax  was  so  withheld.**  If  a  return  discloses  the 
fact  that  the  tax  withheld  exceeds  the  liability  of  the  corporation, 
the  Treasury  Department  then  orders  a  refund  of  the  excess 
amount  withheld.  For  this  purpose  the  return  of  the  foreign  cor- 
poration should  have  attached  thereto  a  statement  giving  the 
names  of  the  withholding  agents  and  the  amounts  withheld  re- 
spectively.*^ There  is  no  collection  of  the  tax  at  the  source  on 
payments  of  any  kind  to  resident  foreign  corporations.** 

Interest  on  Bank  Deposfts  Paid  to  NoN-BEsroENT  Foreign 
Corporations.  Interest  on  bank  deposits  paid  to  non-resident 
foreign  corporations  is  subject  to  tax  and  withholding  of  the  tax 
upon  such  interest  is  required  under  the  present  law.** 

Procedure  in  Collecting  Income  Subject  to  Withholding. 
To  enable  debtors  in  the  United  States  to  distinguish  between 
resident  and  non-resident  foreign  corporations  (foreign  corpora- 
tions which  have  and  those  which  have  not  any  ofiSce  or  place  of 
business  in  the  United  States)  and  also  to  enable  resident  foreign 
corporations  to  claim  exemption  from  withholding  on  bond  in- 
terest or  other  income,  a  certificate  stating  that  any  such  corpo- 
ration has  an  office  or  place  of  business  in  the  United  States  should 
be  filed  by  it  with  the  debtor.** 

60  Beg.  33  Rev.,  Art.  201. 

81  Reg.  33  Rev.,  Art.  201.  (See  also  Beg.  33  Rev.,  Art.  43,  Reg.  33,  Art.  46, 
and  Chapter  40.) 

6»Reg.  45,  Art.  362. 

68  Under  the  1916  Law  the  Treasury  Department  did  not  require  withholding 
in  this  instance,  (T*  D.  2652,  revoking  T.  D.  2623)  but  differentiated  between 
non-resident  alien  individuals  and  non-resident  foreign  corporations,  who  were 
recipients  of  such  bank  interest,  requiring  withholding  in  the  case  of  the 
former  but  not  in  the  ease  of  the  latter.  (See  also  telegram*  from  Treasury 
Department,  dated  February  13,  1918;  I.  T.  S.  1918,  U3082.)  The  reason 
for  the  distinction  was  that  the  'law  required  withholding  against  foreign 
corporations  only  on  interest  from  corporate  bonds  and  obligations.  (Revenue 
Act  of  1917,  §13  (e).) 

64  Reg.  45,  Art.  601. 
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Besident  Agents  for  Foreign  Corporations.  In  addition  to 
the  provisions  prescribed  by  law  for  the  collection  of  the  tax  at 
the  source  on  income  paid  to  non-resident  foreign  corporations 
the  Treasury  Department  has  evolved  a  method  of  collecting  the 
tax  by  impressing  upon  residents  of  this  country  under  certain 
circumstances  the  duty  of  filing  returns  and  accounting  for  any 
taxes  which  may  be  due  from  non-resident  foreign  corporations 
on  the  income  which  passed  through  the  hands  of  such  residents.* 
This  duty  is  discussed  fully  in  another  chapter.®* 

Ketums  of  Foreign  Corporations.  Every  foreign  corporation 
receiving  income  from  sources  within  this  country  is  required  to 
make  a  return  of  income,  stating  specifically  the  items  of  its  gross 
income  and  the  deductions  and  credits  to  which  it  may  be  en- 
titled.^ It  is  not  necessary,  however,  in  order  to  be  required  to 
make  a  return,  that  a  foreign  corporation  shall  be  engaged  in 
business  in  this  country  or  that  it  have  any  ofiice,  branch  or 
agency  in  the  United  States.** 

When  Filed.  The  return  of  a  foreign  corporation,  like  that  of 
a  domestic  corporation  or  individual^  is  filed  on  or  before  the 
fifteenth  day  of  March,  or  the  fifteenth  day  of  the  third  month 
following  the  close  of  the  fiscal  year  of  the  corporation,  accord- 
ingly as  the  corporation  reports  on  the  basis  of  the  calendar  or  a 
fiscal  year.**^ 

Where  Piled.  The  return  of  a  foreign  corporation  should  be 
made  to  the  collector  of  the  district  in  which  is  located  the  prin- 
cipal place  of  business  or  principal  ofiice  or  agency  of  the  corpo- 
ration, or  if  it  has  no  judncipal  place  of  business  or  principal  ofiSce 
or  agency  in  the  United  States,  then  to  the  collector  at  Baltimore, 
Maryland.''* 

By  Whom  Piled.  The  responsibility  for  filing  the  return  of 
a  foreign  corporation  rests  in  some  cases  on  the  agent  of  the  for- 
eign corporation  in  the  United  States,  as  indicated  in  another 

65  Beg.  45,  Art.  404.    See  Revenue  Act  of  1916,  {9  (g),  and  Chapter  5. 
MSee  Chapter  5. 

67Reyenae  Act  of  1918,  §239;  Beg.  45,  Art.  625.    Form  1120  (Bevised)  is 
used. 
WBeg.  45,  Art  625. 

6» Revenue  Act  of  1918,  J|241  (a)  and  227  (a). 
70Bevenue  Act  of  1918,  1 241  (U) ;  Beg.  45,  Art,  651. 
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chapterJ^  When  the  return  is  filed  by  the  officers  of  the  foreign 
corppration,  the  agent  of  the  corporation  in  this  country  is  re- 
lieved of  the  responsibility.  A  foreign  corporation  having  several 
branch  offices  in  the  United  States  was  required,  under  the  1916 
Law,  to  designate  one  of  such  branches  as  the  principal  office  and 
to  designate  the  proper  officer  to  make  the  required  return.''* 
Agents  for  foreign  steamship  companies  may  sign  the  required  re- 
turns if  so  authorized  by  their  companies.  The  subject  of  filing 
returns  in  the  case  of  bankruptcy  or  dissolution  is  treated  in  an- 
other chapter.''  • 

How  Prepared.  The  return  of  a  foreign  corporation  is  pre- 
pared in  the  same  manner  as  the  return  of  a  domestic  corporation, 
except  that  the  statements  contained  therein  should  relate  to 
income  from  sources  within  this  country  and  the  deductions 
should  be  limited  as  above  indicated.''* 

How  Signed  and  Sworn  To.  In  case  the  return  of  a  foreign 
corporation  is  filed  by  the  home  office,  it  should  be  sworn  to  by 
the  president,  vice  president  or  other  principal  officer  of  the  cor- 
poration and  by  the  treasurer  or  assistant  treasurer,  and  be  veri- 
fied in  the  same  manner  as  is  required  in  the  case  of  domestic  cor- 
porations.''* In  case  the  return  is  signed  by  the  agent  for  the 
corporation  resident  in  this  country,  the  affidavit  on  the  form 
should  be  changed  to  show  that  report  is  made  by  such  agent,  and 
covers  all  the  income  coming  into  his  hands  or  all  the  income  of 
the  corporation  from  sources  within  the  United  States,  as  the  case 
may  be. 

Consolidated  Betums.  The  Revenue  Act  of  1918  contains  a  new 
provision  requiring  the  filing  of  consolidated  returns  by  affiliated 
corporations,  but  this  provision  does  not  apply  to  foreign  corpo- 
rations.''' 

Special  Returns.  Resident  foreign  corporations  are  required  to 
make  the  same  special  returns  for  the  purpose  of  information  at 
the  source  as  are  required  of  domestic  corporations.'''''  Non-resi- 

71  Reg.  45,  Art.  625.    See  Chapter  5. 

72  Reg.  33,  Art  83. 

TdSee  Chapter  10.  f 

74  See  p.  198. 

76  Revenue  Act  of  1918,  §  239.  As  to  the  general  provisions  respecting  the 
oath  or  affirmation,  see  Chapter  34. 

76  Reg.  45,  Art.  632.    See  Chapter  10.  '^ 

77  Revenue  Act  of  1918,  §§  254,  255  and  fi56. 


FOREIGN  CORPORATIONS  207 

dent  alien  corporations  are  not  required  to  make  special  returns 
by  any  express  provision  of  the  law,  but  may  be  called  upon 
under  general  provisions  of  the  law  for  information  respecting 
their  income  from  sources  in  this  country.  • 

Duty  of  Foreign  Corporations  in  Paying  Out  Income.  In  pay- 
ing out  income  to  others  subject  to  the  tax,  a  resident  foreign  cor- 
poration is  subject  to  all  the  duties  and  responsibilities  imposed 
upon  domestic  corporations  as  to  withholding  the  tax  at  the 
source  or  reporting  the  names  of  the  persons  to  whom  such  in- 
come is  paid  J*  Non-resident  foreign*  corporations  are  under  no 
duty  in  paying  out  income  to  others,  whether  or  not  such  payees 
are  citizens  or  residents  of  this  country. 

Collection  of  Foreign  Items.  Resident  foreign  corporations 
undertaking  as  a  matter  of  business  or  for  profit  the  collection  of 
foreign  items  are  required  to  obtain  a  license  in  the  same  manner 
as  domestic  corporations.''* 

Penalties.  Foreign  corporations,  or  their  officers  or  employees, 
are  subject  in  certain  cases  to  penalties,  both  specific  and  ad 
vatorem,  for  failing  or  refusing  to  make  returns,  supply  informa- 
tion, pay  or  collect  any  tax  or  for  wilfully  attempting  iit  any  man- 
ner to  defeat  or  evade  the  tax.  Such  penalties  are  more  particu- 
larly discussed  in  another  chapter.*® 

• 

TSBevenne  Act  of  1918,  Sf  221,  237  and  256.    For  a  further  discussion  of 
this  subject  see  Chapters  40  and  39. 
19  Bevenne  Act  of  1918,  f  259.    See  Chapter  10. 
80  See  Chapter  36. 
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The  Revenue  Act  of  1918,  with  the  exceptions  noted  below, 
exempts  the  same  classes  of  corporations  as  the  1916  Law.  There 
are  fourteen  classes  of  exempt  organizations.^  Exemptions  are 
of  two  kinds,  (1)  conditional  and  (2)  unconditional.  When  the 
exemption  of  a  corporation  is  unconditional,  and  the  collector  is 
satisfied  that  a  corporation  comes  within  the  exemption  he  elimi- 
nates it  from  his  lists  and  relieves  it  from  the  necessity  of  making 
future  returns.  When  the  exemption  of  a  corporation  is  conditioqal, 
in  order  to  be  relieved  from  the  duty  of  filing  returns  of  income  and 
paying  the  tax,  it  must  file  with  the  collector  an  affidavit  setting 
forth  the  facts  which  relate  to  its  right  to  exemption.  The  ex- 
emptions granted  to  corporations  of  the  first,  second,  third, 
fourth,  thirteenth  and  fourteenth  classes  enumerated  in  later 
paragraphs  are  unconditional;  corporations  of  the  other  classes 
enumerated  are  only  conditionally  exempt.*  Exempt  corporations 
are  required  to  withhold  the  tax  at  the  source,  and  to  report  pay- 
ments of  income  to  others,  in  the  same  manner  as  is  required  of 
taxable  corporations.* 

1  Revenue  Act  of  1918,  f  231.  The  first  eight  of  these  classes  were  exempt 
under  the  1913  Law;  the  next  five  classes  were  added  by  the  1916  Law.  The 
1918  Law  discontinues  the  exemption  granted  by  the  1916  Law  to  joint-stock 
land  banks  and  adds  an  exemption  in  favor  of  personal  service  corporations. 
Corporations  exempt  under  the  1916  Law  were  also  exempt  to  the  same  extent 
under  the  1917  La^      (Beg.  33  Rev.,  Art.  68.) 

»Reg.  45,' Art.  5iij  Reg.  33  Rev.,  Arts.  67  and  68. 

8  T.  B.  2693;  T.  D.  2407;  Reg.  33  Rev.,  Art.  81.  Exempt  corporations  under 
the  1913  Law  were  exempt  from  *all  provisions  of  the  law,  and  it  was  held 
that  this  included  exemption  from  the  duty  of  acting  as  withholding  agent, 
but  under  the  1916  Law  and  tiie  present  law  the  rule  is  as  stated  in  the  text. 
The  1913  Law  provided  that  ** nothing  in  this  section"  should  apply  to  the 
corporations  enumerated  as  exempt;  the  1916  Law:  'Hhere  shall  not  be  taxed 
under  this  title  any  income  received  by"  such  exempt  corporations;  the  1918 
Law:  "the  following  organizations  shall  be  exempt  from  taxation  under  this 
title." 
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Foreign  Corporations.  The  exemptions  of  the  1918  Law  apply 
tp  foreign  corporations  as  well' as  to  domestic  corporations,  except 
in  the  case  of  building  and  loan  associations  and  co-operative 
banks.^  In  case  a  foreign  corporation  desires  to  be  held  exempt 
from  the  law  and  doubt  exists  as  to  whether  or  not  it  comes  within 
the  classes  of  organizations  enumerated  in  the  law,  it  is  re- 
quired to  file  a  copy  of  its  charter  or  articles  of  incorporation  and 
by-laws  and  an  affidavit  executed  by  its  principal  officer  showing 
the  sources  of  its  income  and  its  disposition,  whether  or  not  any 
,  of  its  income  is  credited  to  surplus  or  may  inure  to  the  benefit  of 
any  private  stockholder,  or  individual,  and  in  general  all  facts 
relating  to  its  operations  which  relate  to  its  rights  to  exemption. 
The  question  whether  or  not  the  organization  will  be  held  exempt 
is  determined  by  the  Treasury  Department  upon  the  facts  so 
shown.* 

■ 

Exemption  Limited  to  Classes  Specifically  Ennmorated.    Any 

corporation,  no  matter  how  created  or  organized,  or  what  the 
purpose  of  its  organization  may  be,  is  taxable  unless  it  comes 
within  the  classes  of  organizations  specifically  enumerated  as  ex- 
empt. A  corporation  is  not  exempt  simply  and  only  because  it  is 
primarily  not  organized  and  operated  for  profit.  If  income  within 
the  meaning  of  the  law  arises  and  accrues  to  a  corporation,  such 
income  will  be  subject  to  the  tax  unless  the  corporation  is  one  of 
the  exempt  organizations  expressly  enumerated  in  the  law.  Thus, 
commercial  men's*  associations,  and  like  organizations  are  not 
exempt,  as  they  are  not  expressly  enumerated,  although  they  may 
be  corporations  not  organized  for  profit.* 

Where  Question  as  to  Right  of  Exemption  Exists.  In  order  to 
establish  exemption,  and  thus  be  relieved  from  the  duty  of  filing 
returns  of  income  and  paying  the  tax,  it  is  necessary  that  every 
organization  claiming  exemption,  except  personal  service  corpo- 
rations, file  an  affidavit  with  the  collector  of  the  district  in  which 

4  The  provisions  of  1 11  of  the  1916  Law  were  so  held.  (Letter  from  Treas- 
ury Department  'dated  December  6,  1916;  I.  T.  S.  1919,  1[2284.) 

SReg.  45,  Art.  511;  Letter  from  Treasury  Department  dated  December  5, 
1916;  L  T.  8.  1919,  H2284. 

6  T.  D.  2152.  See  Commercial  Travelers  etc.  Ass  'n  v.  Rodway,  235  Fed.  370. 
T.  D.  2152  also  held  farmers'  mutnal  fire  insurance  companies  to  be  taxable, 
but  the  1916  Law  subsequently  expressly  exempted  such  organizations.  The 
1918  Law  expressly  exempts  them. 

P.  T.— 14 


210 


FEDERAL  INOOHfi  TAX 


it  is  located,  showing  (l)^he  character  and  purpose  of  the  organ- 
ization; (2)  the  source  from  which  all  its  income  is  derived;  (3) 
what  disposition  is -made  of  such  income;  and  (4)  whether  or  not 
any  of  it  is  credited  to  surplus  or  inures  or  may  inure  to  the 
benefit  of  any  private  stockholder  or  individual.''  To  such 
affidavit  should  be  attached  a  copy  of  the  charter  or  articles  of 
incorporation  and  by-laws  of  the  organiaation.  Upon  receipt  by  the 
collector  of  the  affidavit  accompanied  by  the  copy  of  the  charter, 
or  articles  of  incorporation  and  copy  of  the  by-laws,  he  will 
inform  the  organization  whether  or  not  it  is  exempt.  If,  however, 
the  coUectorJs  in  doubt  as  to  the  taxable  status  of  the  organiza- 
tion, he  will  refer  the  affidavit  and  accompanying  papers  to  the 
Commissioner  for  decision.*  Where  there  is  any  doubt  as  to  the 
status  of  a  corporation  under  the  provisions  of  the  law,  and  its 
exempt  status  has  not  been  established  by  the  Treasury  Depart- 
ment, the  annual  return  should  be  filed  (in  blank  i£. desired)  and 
an  affidavit  attached  thereto  setting  out  fully  the  samfi  informa- 
tion. If  the  collector  is  in  doubt,  he  will  refer  the  statement  and 
return  to  the  Commissioner  for  decision  and  withhold  listing  for 
assessment  until  a  decision  is  reached.^ 

Rjgbt  of  Exemption  Must  Be  Proved  on  Request.  In  the  ab- 
sence of  the  showing  indicated  in  the  preceding  paragraph,  organ- 
izations enumerated  as  exempt  may  at  any  time  be  required  to 
make  returns  of  income  or  disclose  their  books  of  account  to  a 
revenue  officer  for  examination  in  order  that,  the  status  of  the 
company  may  be  determined.^^  Having  once  satisfied  the  col- 
lector as  to  its  right  to  exemption,  a  corporation  is  not  required  to 
make  a  return  of  income  or  any  further  showing  with  respect 
to  its  status  under  the  law  unless  it  changes  the  character  of  its 
organization  or  operations  or  the  purpose  for  which  it  was  orig- 
inally created.^^  Collectors  keep  a  list  of  all  exempt  corporations 
to  the  end  that  they  may  occasionally  inquire  into  their  status  and 


7Jfteg.  45,  Art.  511 ;  Keg.  33  Rev.,  Art.  78. 
ST.  D.  2693. 

9  Beg.  33  Bev.,  Art.  79.    Letter  from  Treasury  Department  dated  November 
1,  1916;  I.  T.  S.  1919,  1(2282. 

10  Beg.  33,  Art.  88. 

11  Beg.  45,  Art.  511;  Mimeograph  letter  to  Collectors  No.  1148;  I.  T.  8. 
1918,  1 1201.    T.  D.  2137. 
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ascertain  whether  or  not  they  are  observing  the  conditions  upon 
which  their  exemption  Is  predicated." 

Labor.  Agricultural  and  Horticultural  Organizations  (first 
class).  The  exemption  of  this  class  is  unconditional.  Although 
the  language  of  the  statute  is  very  broad,  the  law  undoubtedly 
refers  only  to  such  organizations  as  are  not  organized  for  profit, 
have  no  income  inuring  to  the  benefit  of  their  members,  and  are 
educational  or  instructive  in  character,  having  for  their  purpose 
the  betterment  of  the  condition  of  their  members,  the  improve- 
ment of  the  grade  of  their  products,  and  the  encouragement  and 
promotion  of  the  industries  named  to  a  higher  degree  of  effici- 
ency." A  corporation  engaged  in  the  business  of  raising  stock  or 
poultry,  or  growing  grain,  fruits,  or  other  products  of  this  charac- 
ter as  a  means  of  livelihood  and  for  the  purpose' of  gaiil,  is  an  agri- 
cultural or  horticultural  organization  only  in  the  sense  that  its 
name  indicates  the  kind  of  business  in  which  it  is  engaged  and,  as 
such,  is  not  exempt.^*  Agricultural  corporations  owning  sugai; 
plantations  and  disposing  of  the  product  thereof  have  been  held  to 
be  organized  for  profit  and  not  entitled  to  exemption  as  agricul- 
tural organizations  under  this  provision."  County  fairs  or  like  or- 
ganizations of  a  quasi-public  character,  not  themselves  engaged  in 
agricultural  or  horticultural  pursuits,  and  which,  by  means  of 
awards,  prizes  or  premiums,  etc.,  are  designed  to  encourage  bet- 
ter production,  and  no  part  of  whose  income,  derived  from  gate 
receipts,  entry  fees,  donations,  etc.,  inures  to  the  benefit  of  any 
private  stockholder  or  individual,  but  is  used  exclusively  to  meet 
the  necessary  expenses  or  upkeep  and  operation,  are  held  to  be 
exempt.^*  But  societies  or  associations  which  have  for  their  pur- 
pose the  holding  of  annual  or  periodical  race  meets  and  from 
which  profits  inure,  or  may  inure,  to  the  benefit  of  the  members 
or  stockholders  are  not  exempt.*'' 

Mutual  Savings  Banks  (second  class).  This  class  of  organiza- 
tions is  unconditionally  exempt.    The  mutual"  savings  banks 

1«  Beg.  45,  Art  511 ;  Beg.  33  Bev.,  Art.  80. 

MBeg.  45,  Art  612;  Beg.  33  Bev.,  Art.  73. 

14  Beg.  45,  Art.  512;  Beg.  33  Bev.,  Art.  74. 

U  T.  D.  2090. 

UBeg.  33  Bev.,  Art  73.' 

"Beg.  45,  Art.  512. 

li  As  to  what  constitutes  a  mntnal  purpose  see  notes  24  and  34,  below. 
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which  are  exempt  are  those  not  having  a  capital  stock  represented 
by  shares.  A  Massachusetts  savings  bank,  otherwise  exempt, 
which  establishes  an  insurance  department  under  the  statutes  of 
that  State,  does  not  thereby  become  subject  to  tax  upon  the  in- 
come received  by  such  department.^* 

Fraternal  Beneficiary  SocietieB  (third  dass).  Fraternal  bene- 
ficiary societies,  orders  or  associations  are  exempt  (a)  if  they 
operate  under  the  lodge  system,  or  if  they  are  for  the  exclusive 
benefit  of  the  members  of  a  fraternity  itself  operating  under  the 
lodge  system,  and  (b)  if  they  provide  for  the  payment  of  life,  sick, 
accident,  or  other  benefits  to  the  members  of  such  society,  order 
or  association  or  their  dependents.  One  important  characteristic 
of  this  class  of  exempt  corporations  is  that  they  must  operate 
under  the  lodge  system,  or  be  for  the  exclusive  benefit  of  a  society 
operating  under  such  system.  "Operating  under  the  lodge  sys- 
tem'' means  carrying  on  its  activities  under  a  form  of  organiza- 
tion that  comprises  local  branches,  chartered  by  a  parent  organ- 
ization and  largely  self-governing,  called  lodges,  chapters,  or  the 
like.*®  Mutual  protective  associations  not  operating  under  a 
lodge  system  are  not  exempt  under  this  provision  since  they  lack 
one  of  the  characteristics  of  this  class.** 

Domestic  Building  and  Loan  Associations  and  Oo-operative 
Banks  **  (fourth  class).  The  exemption  applies  to  building  and 
loan  associations  organized  pursuant  to  the  laws  of  the  United 
States  or  of  some  State  or  Territory  thereof,  which  accumulate 
funds  to  be  loaned  to  their  members  and  to  be  repaid  in  small 
periodical  installments.  The  statute  requires  that  the  members 
of  such  associations  shall  share  in  its  profits  on  substantially  the 
same  footing.  Subject  to  this  requirement,  the  fact  that  the  asso- 
ciation issues  prepaid  stock  entitled  to  a  specified  percentage  of 
the  profits  does  not  prevent  exemption.  Where,  however,  the  as- 
sociation issues  paid-up  stocK,  tffe  holders  of  which  are  entitled 
to  a  fixed  dividend  and  also  to  share  in  the  profits  with  all  the 

»Beg.  45,  Art.  513. 

WReg.  45,  Art.  614;  Reg.  33  Rev.,  Arts.  77  and  239. 

«1  Commercial  Travelers  etc.  Ass'n  v.  Rodway,  235  Fed.  370.  This  case 
contains  an  extended  discussion  on  the  distinction  between  a  mutual  association 
and  a  fraternal  association. 

«•  Co-operative  banks  were  included  by  the  1916  Law, 
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Other  holders  of  stock,  it  is  not  exempt.*'^  If  a  corporation  by  any- 
other  name  is  carrying  on  an  exclusive  building  and  loan  business, 
before  it  is  entitled  to  exemption  it  will  be  incumbent  upctn  it  to 
show  to  the  satisfaction  of  the  Commissioner  that  it  is  in  fact  a 
building  and  loan  association.**    Co-operative  banks  must  be 

»  Reg.  45,  Art.  515. 

M  Beg.  33  Rev.,  Art  70.  Th^  1909  and  1913  LawB  provided  that  ' '  domestic 
building  and  loan  associations,  organized  and  operated  exclusively  for  the 
mutual  benefit  of  their  members ' '  should  be  exempt.  The  1916  Law  contained 
the  following  exei^ption:  "domestic  building  and  loan  associations  and  co- 
operative banks  without  capital  stock  organized  and  operated  for  mutual 
purposes  and  without  profit."  The  present  law  contains  the  exemption: 
"Domestic  building  and  loan  associations  and  co-operative  banks  without 
capital  stock  organized  and  operated  for  mutual  purposes  and  without  profit." 
Under  the  1916  Law  it  was  ruled  that  mutuality  in  operation  and  in  the  dis- 
tribution of  profit»  and  benefits  was  essential  to  exemption;  that  in  order  to 
come  within  the  exempted  class  such  associations  must  not  only  be  domestic, 
but  they  must  be  organized  and  operated  exclusively  for  mutual  purposes  and 
without  profit,  that  is,  aU  profits  and  benefits  provided  for  in -the  articles  of 
association  and  by-laws  must  be  ratably  distributed  among  all  the  members, 
regardless  of  the  kind  of  stock  held,  according  to  the  amount  of  money  they 
had  on  dei>osit;  and  that  an  association  issuing  difi^erent  classes  of  stock  upon 
which  different  rates  of  interest  or  dividends  were  guaranteed  or  paid,  was 
aot  in  the  exempt  class.  (Beg.  33^  Art.  87.)  Under  the  1909  Law  it  was 
ruled  that  building  and  loan  associations  were  not  exempt  if  they  loaned  money 
to  others  than  their  membez^y  thus  doing  a  business  similar  to  that  engaged  in 
by  banks  or  trust  companies;  and  that  building  and  loan  associations  which 
received  sums  of  money  on  deposit  not  in  payment  of  stocky  and  on  which  the 
depositor  received  a  fixed  rate  of  interest,  regardless  of  the  earnings  of  tibe 
association,  were  conducting  a  business  similar  to  a  banking  business  and  were 
therefore  subject  to  tax  unless  they  feU  within  the  class  of  co-operative 
banks.  (T.  D.  1655.)  Under  the  1909  Law  it  was  decided  that  a  building 
and  loan  association  was  exempt  although  it  issued  both  prepaid  and  install- 
ment stock,  but  that  one  issuing  preferred  stock  was  not  exempt.  (Pacific 
Bldg.  &  Loan  Ass'n  v.  Hartson,  201  Fed.  1011.)  In  Herold  v.  Parkview 
Bldg.  Ss  Loan  Ass  'n,  203  Fed.  876^  the  association  issued  two  varieties  of  stock, 
one  known  as  prepaid  stock  on  which  the  full  par  value  of  $200  per  share 
was  paid  by  the  holder  at  the  time  of  the  issuance  of  the  stock,  and  upon 
which  the  company  paid  to  the  holder  out  of  the  profits  of  the  association 
the  sum  of  5%  per  annum  in  lieu  of  participation  by  said  stockholder  in  the 
general  profits  of  the  association,  and  a  second  stock  known  as  installment 
stock  whereon  the  holder  paid  one  dollar  per  share  per  month  and  to  which  was 
added  the  proportionate  share  of  the  profits  of  the  association  after  deducting 
expenses  until  the  aggregate  of  payments  and  profits  equaled  the  sum  of  $200, 
when  the  said  sum  was  paid  to  the  holder  and  the  shares  retired.  The  prepaid 
stock  could  be  cancelled  by  the  corporation  at  any  time  upon  thirty  days' 
notice  and  payment  of  the  value  thereof  together  with  interest  at  the  rate  of 
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without  capital  stock  and  must  be  organized  and  operated  for 
mutual  purposes  and  without  profit  in  order  to  be  exempt. 

Cemetery  Companies  (fifth  class).  A  cemetery  company  hav- 
ing a  capital  stock  represented  by  shares,  or  which  is  operated 
for  profit  or  for  the  benefit  of  others  than  its  members,  does  not 
come  within  the  exempted  class.  A  cemetery  company  of  which 
all  lot  owners  are  members,  issuing  preferred  stock  entitling  the 
holder  to  a  semi-annual  dividend  of  4  per  cent.,  and  whose  articles 
of  incorporation  provide  that  the  preferred  stock  shall  be  retired 
at  par  as  soon  as  sufficient  funds  are  realized  from  sales  and  that 
all  funds  realized  in  addition  thereto  shall  be  used  by  the  com- 
pany for  the  care  and  improvement  of  the  cemetery  property,  is 
within  the  exemption.** 

Beligious,  Charitable,  Scientiflc  and  Educational  Corporations 
(sixth  class).  This  exemption  applies  only  to  a  corporation  or  as- 
sociation. It  does  not  include  the  case  of  a  trust,  under  which  the 
trustee  is  authorized  to  use  the  trust  property  for  religious  pur- 
poses. In  order  to  be  exempt  the  corporation  or  association  must 
meet  three  tests:  (a)  it  must  be  organized  and  operated  for  one 
or  more  of  the  specified  purposes;  (b)  it  must  be  organized  and 
operated  exclusively  for  such  purposes;  and  (c)  no  part  of  its 
income  must  inure  to  the  benefit  of  private  stockholders  or  in- 
dividuals. (1)  CSiaritable  corporations  include  an  association  for 
the  relief  of  the  families  of  clergymen,  even  though  the  latter 
make  a  contribution  to  the  fund  established  for  this  purpose ;  or 
for  furnishing  the  services  of  trained  nurses  to  persons  unable  to 
pay  for  them ;  or  for  aiding  the  general  body  of  litigants  by  im- 

5%  from  the  date  of  last  pajment  of  interest,  and  each  holder  of  such  stock 
could  likewise  upon  thirty  days'  notice  tender  his  certificate  and  require 
payment  from  the  association.  The  association  borrowed  no  money  from  indi- 
viduals whether  members  or  non-members,  loaned  no  money  to  persons  other 
than  members  of  the  association,  but  borrowed  according  to  its  business  de- 
mands from  a  local  bank.  The  association  was  organized  under  the  Act  of 
AprU  8,  1903  (Public  Laws,  p.  457),  of  New  Jersey.  It  was  held  that  mutual 
benefit  does  not  necessarily  mean  equal  benefit;  that  a  building  and  loan 
association  is  organized  and  operated  for  the  mutual  benefit  of  its  members 
when  they  share  in  the  profits  on  sustantially  the  same  footing;  and  that  exact 
equality  is  probably  not  possible  where  part  of  the  stock  is  prepaid  and  part 
is  installment,  but  an  approximate  equality  sufficiently  close  for  all  purposes  is 
certainly  not  beyond  the  reach  of  calculation. 
«5Beg.  45,  Art.  516;  Reg.  33  Rev.,  Art.  71. 


proving  the  efficient  administration  of  justice.  Educational  cor^ 
porations  may  include  an  association  wfiose  sole  purpose  is  the 
instruction  of  the  public.  This  is  true  of  an  association  to  pro- 
mote acquaintance  with  the  Spanish  langua^  and  literature,  al- 
though it  has  incidental  amusement  features ;  of  an  association  to 
increase  knowledge  of  the  civilization  of  another  country ;  and  of 
a  Chautauqua  association  whose  primary  purpose  is  to  give  lec- 
tures on  subjects  useful  to  the  individual  and  beneficial  to  the 
community  and  whose  amusement  features  are  incidental  to  this 
purpose.  But  associations  formed  to  disseminate  controversial 
or  partisan  propaganda  are  not  educational  within  the  meaning  of 
the  statute.  Societies  designed  to  encourage  the  performance  of 
first  class  orchestral  music  are  not  exempt,  the  purpose  being 
merely  to  provide-*  high  grade  of  entertainment.  Scientific  cor- 
porations include  an  association  for  the  scientific  study  of  law, 
to  the  end  of  improvement  in  its  administration.  '  (2)  Where  a 
religious  corporation  owns  a  large  quantity  of  farm  land  and 
works  it,  and  also  manufactures  and  sells  clothing  and  other 
articles  for  profit,  it  is  not  operated  exclusively  for  religious  pur- 
poses and  is  not  exempt,  even  though  its  property  is  held  in  com- 
mon and  its  profits  i}o  not  inure  to  the  benefit  of  individual  mem- 
bers of  the  society.  (3)  It  does  not  prevent  exemption  that  pri- 
vate individuals,  for  whose  benefit  a  charity  is  organized,  receive 
the  income  of  the  corporation  or  association.  The  statute  refers 
to  individuals  having  a  personal  and  private  interest  in  the 
activities  of  the  corporation,  such  as  stockholders.  If,  however,  a 
corporation  issues  "voting  shares,''  which  entitle  the  holders 
upon  the  dissolution  of  the  corporation  to  receive  the  proceeds  of 
its  property,  including  accumulated  income,  the  right  to  exemp- 
tion does  not  exist,  even  though  the  by-laws  provide  that  the 
shareholders  shall  not  receive  any  dividend  or  other  return  upon 
their  shares.** 

BiudnesB  Associations  (seventh xlass).  Business  leagues,  cham- 
bers of  commerce  and  boards  of  trade  are  conditionally  exempt ; 
that  is,  those  not  organized  for  profit  and  no  part  of  the  net 
income  of  which  inures  to  the  benefit  of  any  private  stockholder 
or  individual  are  exempt.  A  business  league  is  an  association  of 
persons  having  some  common  business  interest,  which  limits  its 

WBeg.  45,  Art  517;  Beg.  33  Bev.,  Art.  67. 
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activities  to  work  for  such  common  interest  and  does  not  engage 
in  a  regular  business  of  a  kind  ordinarily  carried  on  for  profit. 
Its  work  need  not  be  similar  to  that  of  a  chamber  of  commerce  or 
board  of  trade.  An  association  engaged  in  furnishing  information 
to  prospective  investors,  to  enable  them  to  make  sound  invest- 
ments is  not  such  a  league,  since  its  members  have  no  common 
business  interest,  and  it  is  not  exempt,  even  though  all  of  its  in- 
come is  devoted  to  the  purpose  stated.  A  clearing  house  associa- 
tion, not  organized  for  profit,  no  part  of  the  net  income  of  which 
Inures  to  any  private  stockholder  or  individual,  is  exempt  pro- 
vided its  activities  are  limited  to  the  exchange  of  checks  and 
similar  work  for  the  common  benefit  of  its  members.  An  asso- 
ciation of  persons  who  are  engaged  in  the  business  of  carrying 
freight  and  passengers  by  boats  propelled  by  steam,  which  is  de- 
signed to  promote  the  legitimate  objects  of  such  business,  all  of 
the  income  of  which  is  derived  f)*om  the  membership  dues  and  is 
expended  for  oflSce  expenses  and  the  salary  of  a  secretary-treas- 
urer, is  exempt  from  tax.  An  incorporated  cotton  exchange, 
whose  shares  carry  the  right  to  dividends,  is  organized  for  profit 
and  is  not  exempt.*'' 

Civic  Organizations  (eighth  class).  Civic  leagues  or  organiza- 
tions not  organized  for  profit  but  operated  exclusively  for  the 
promotion  of  social  welfare  are  exempt.  This  class  is  therefore 
only  conditionally  exempt.**  A  corporation  having  capital  stock 
and  possessing  a  charter  which  authorizes  it  to  buy,  improve  and 
sell  real  estate  is  organized  for  profit  within  the  meaning  of  the 
statute  and  is  not  exempt  from  tax  as  a  civic  league  or  organiza- 
tion, even  though  it  no  longer  exercises  such  powers  for  profit  and 
is  operated  exclusively  for  the  promotion  of  social  welfare.** 

Clubs  (ninth  class).  Clubs  are  conditionally  exempt. --  Clubs 
organized  and  operated  exclusively  for  pleasure,  recreation  and 
other  non-profitable  purposes  are  exempt  if  no  part  of  the  net 
income  inures  to  the  benefit  of  any  private  stockholder  or  mem- 
ber.*^   This  exemption  applies  to  practically  all  social  and  recre- 

«7Eeg.  45,  Art.  518. 

88  Beg.  33  Rev.,  Art.  67. 

89  Reg.  45,  Art.  519. 

80  Reg.  33  Rev.,  Arts.  67  and  72.  T.  D.  2090.  Letter  from  Treasury  Depart- 
ment dated  February  12,  1916;  I.  T.  S.  1918,  1(1194.  Suoh  clubs  were  held  to 
be  exempt  under  the  1913  Law,  although  that  law  did  not  contain  the  express 


EXEMPT   ORGANlZiVTIONS  217 

ation  clubs  which  are  supported  by  membership  fees,  dues  and 
assessments.  If  a  club,  by  reason  of  the  comprehensive  powers 
granted  in  its  charter,  engages  in  traffic,  in  agriculture,  or  horti- 
culture, in  the  sale  of  real  .estate,  timber,  etc.,  for  profit,  such  club 
is  not  organized  and  operated  exclusively  for  pleasure,  recreation, 
or  social  purposes.  It  thus  becomes  a  business  or  commercial  en- 
terprise, and  any  profit  realized  from  such  activities  is  subject 
to  the  tax,  and  the  club  so  operated  must  make  returns  of  in- 
come.*^ 

Club — ^Accumulating  Chbistmas  Fund.  An  incorporated 
club,  composed  of  the  employees  of  a  corporation,  was  organized 
for  social  purposes.  The  only  source  of  income  of  the  chib  was 
the  initiation  fee,  and  this  was  expended  solely  for  entertainments. 
Certain  members,  called  participating  members,  made  contribu- 
tions to  a  ''Christmas  Fund,"  which  fund  was  invested  by  the 
executive  committee  of  the  club  as  it  saw  fit.  Shortly  before 
Christmas  in  each  year  the  investments  were  liquidated  #nd  the 
net  fund  distributed  to  the  participating  members  in  proportion 
to  their  contributions^  It  was  held  that  the  club  was  organized 
and  operated  exclusively  for  pleasure,  recreation  and  other  non- 
profitable  purposes  and  that  no  part  of  its  net  income  inured  to 
the  benefit  of  any  privat^  stockholder  or  i^iember.  The  fact  that 
the  executive  committee  received  specific  dues  from  certain  mem- 
bers, to  be  invested  in  various  ways  and  thereby  derived  income 
did  not  take  it  out  of  the  exempt  class,  since  the  funds  so  re- 
ceived were  not  the  property  of  the  club  and  were  returned,  to- 
gether with  the  profit  thereon,  to  the  contributing  members.'* 

Mntnal  or  Co-operative  Organizations  of  a  Local  Character 
(tenth  class).  Farmers'  or  other  mutual  hail,  cyclone  or  fire  in- 
surance companies,  mutual  ditch  or  irrigation  companies,  mutual 
or  co-operative  telephone  companies,  and  like  organizations  of  a 
purely  local  character,  the  income  of  which  consists  solely  of  as- 
sessments, dues  and  fees  collected  from  members  for  the  sole  pur- 
pose of  meeting  expenses  incurred  in  pursuance  of  the  purpose 
for  which  the  company  is  organized,  are  specifically  exempt.  This 
exemption  is  conditional.    It  should  be  noted  that  the  essential 

exemption  which  appears  in  the  1916  and  1918  Laws.    (Letter  from  Treasury 
Department  dated  May  4. 1914;  I.  T.  S.  19lS,  If  1192.) 

•IReg.  33  Itev.,  Art.  72;  Reg.  45,  Art.  520. 

SS  Letter  from  Treasury  Department  dated  January  12,  1917. 


218  FEDERAL  INCOME  TAX 

features  of  this  class  are  as  follows:  (a)  They  must  be  mutual 
or  co-operative;  (b)  they  must  be  of  a  purely  local  character;  (c). 
the  incocle  must  be  solely  &om  assessments,  dues  and  fees  col- 
lected from  members,  and  such  assessments,  dues  and  fees  must  be 
used  for  the  sole  purpose  of  meeting  expenses,**  incurred  in  pur- 
suance of  the  purposes  for  which  the  companies  are  organized.  It 
is  necessary  to  exemption  that  the  income  of  the  coinpany  be  de- 
rived solely  from  assessments,  dues  and  fees  collected  f^om  mem- 
bers. If  income  is  received  from  other  sources,  the  corporation 
is  not  exempt,  even  though  its  additional  income  is  tax  exempt. 
Income,  however,  from  sources  other  than  those  specified  does  not 
prevent  exemption  where  its  receipt  is  a  mere  incident  of  the  busi- 
ness of  the  company.  Thus  the  receipt  of  interest  upon  a  working 
bank  balance,  or  of  the  proceeds  of  the  sale  of  badges,  office 
supplies  or  equipment,  wilf  not  defeat  the  exemption.  The  same 
is  true  of  the  receipt  of  interest  upon  liberty  bondspwhere  they 
were  purchased  as  a  patriotic  duty  and  were  afterwards  sold. 
Where,  however,  such  bonds  are  bought  as  a  permanent  invest- 
ment, the  receipt  of  the  interest  destroys  the  exemption.  The 
receipt  of  what  is  in  substance  an  entrance  fee,  charged  by  a  mu- 
tual fire  insurance  company  as  a  condition  of  membership,  does 
not  render  the  company  taxable,  although  this  fee  is  called  a 
** premium,"  But  the  issuance  "of  policies  for  stipulated  cash 
premiums  prevtents  exemption.  A  local  exchange  or  association  to 
insure  the  owners  of  automobiles  against  fire,  theft,  collision, 
public  liability  and  property  damage,  is  exempt,  since  it  performs 
functions  of  the  same  character  as  a  mutual  fire  insurance  com- 
pany, and  is  a  **like  organization"  within  the  meaning  of  the 
statute.  A  local  reservoir  and  ditch  company  may  likewise  be 
exempt  from  tax.  The  exemption  does  not  include  a  telephone 
clearing  association,  whose  business  is  to  apportion  toll  rates  be- 
tween independent  telephone  companies  handling  the  same  calls 
and  whose  income  consists  of  compensation  paid  by  such  com- 
panies and  receipts  from  the  sale  of  form  blanks.**  The  phrase 
''of  a  purely  local  character"  qualifies  only  ''like  organizations." 

88  Beg.  33  Bev.,  Arts.  69  and  239. 

84  Beg.  45,  Art.  521.  In  connection  -with  this  class  of  exempt  corporations 
the  decision  in  the  case  of  Niles  v.  Central  etc.  Ins.  Co.,  252  Fed.  564,  is  inter- 
esting. The  case  arose  under  the  Act  of  Oct.  22,  1914  (38  Stat.  762,  c.  331) 
imposing  a  stamp  tax  on  insurance  policies,  and  contained  an  exemption  read- 
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Asflodations  for  Marketing  Produce  (eleventh  class).  Farmers', 
fruit  growers 'y  or  like  associations,  organized  and  operated  as 
sales  agents  for  the  purpose  of  marketing  the  products  of  mem- 
bers and  tnrning  back  to  them  the  proceeds  of  sales,  less  the 
necessary  selling  expense,  on  the  basis  of  quantity  of  produce  fur- 
nished by  them,  are  exempt.^  Co-operative  associations,  in  order 
to  come  within  this  exemption,  must  establish  to  the  satisfaction 
of  the  collector  or  Commissioner  the  fact  that,  for  their  own  ac- 
count, they  have  no  net  income,  their  business  being  to  market  the 
products  of  their  members,  and  that  the  entire  proceeds  of  such 
marketing,  less  necessary  selling  expenses,  are  turned  back  or 
paid  to  the  members  on  the -basis  of  the  quantity  of  produce  fur- 
nished by  them — quality  and  grade  being  considered — as  the 
purchase  price  of  such  produce.  If  in  the  course  of  their  busi- 
ness such  associations  purchase  for  cash  at  a  stipulated  price 
articles  or  produce  with  a  view  to  selling  them  for  gain,  it 
will  be  held  that  such  associations  are  organized  for  profit  and 
such  associations  will  be  required  to  make  returns  of  annual 

ing,  ''provided  tliat  purely  co-operative  or  mutual  fire  insurance  companies 
or  associations  carried  on  by  tiie  members  thereof  for  the  protection  of  their 
own  property  and  not  for  profit,  shaU  be  exempted  from  the  tax  herein 
provided."  A  mutual  fire  insurance  company  was  organized  under  the  laws 
of  Ohio,  which  required  the  company  to  (1)  charge  a  cash  premium  payable 
at  the  time  of  delivery  of  policies,  and  (2)  to  maintain  an  unearned  premium 
reserve  of  a  definite  percentage  of  the  cash  premiums  on  unexpired  risks,  and 
which  permitted  the  company  to  (1)  maintain  a  surplus  in  excess  of  the  above 
reserve,  as  an  additional  security  to  policy  holders,  and  (2)  to  earn  interest 
on  both  the  above  reserve  and  surplus  by  investing -them;  the  cash  premium 
in  excess  of  the  amount  estimated  as  sufficient  for  the  protection  and  payment 
of  losses  at  the  expiration  of  each  policy  being  returnable  to  the  policy  holder. 
The  company  was  held  to  fall  within  the  exemption  above  quoted,  because  its 
primary  purpose  was  not  to  derive  incidental  profit  from  interest  on  its 
reserve  and  surplus,  or  to  undertake  investments  on  behalf  of  its  members, 
but  solely  to  protect  more  effectively  the  property  of  its  members.  The  court 
said:  "The  distinction  drawn  in  the  act  is  between  those  mixed  mutuals, 
which,  though  commonly  called  mutuals,  are  in  fact  also  doing  a  non-mutual 
business  for  profit,  and  the  strictly  mutual  companies;  not  between  the  mutuals 
which  carry  a  reserve  and  surplus,  and  those  which  levy  assessments  only  after 
each  loss.  A  mere^  incidental  profit  earned  by  way  of  interest  on  its  invested 
safety  funds,  or  on  its  bank  balances,  does  not  change  the  purely  mutual 
character  of  the  company,  or  indicate  that  its  business,  though  thus  earning 
a  profit,  is  'carried  on  for  profit.'  " 
16  Bevenue  Act  of  1918,  i  231. 
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income  and  include  therein,  for  the  purpose  6f  the  tax,  all  in- 
comes derived  from  such  transactions.  If  amounts  paid  to  mem- 
bers are  based  solely  upon  the  quantity  of  produce  furnished,  such 
amounts  may  be  deducted  from  the  gross  proceeds  of  sales,  and 
the  taxable  net  income  will  be  the  amount  of  earnings  passed 
to  surplus,  or  distributed  or  distributable  among  members  on 
the  basis  of  their  stock  holdings.'*  A  farmers'  association  i&  not 
Exempt  from  taxation  where  in  accounting  to  farmers  furnishing 
produce  for  the  proceeds  of  sales  it  deducts  more  than  the  nec- 
essary selling  expenses  incurred.  Cooperative  associations  acting 
as  purchasing  agents  are  not  expressly  exempt  from  tax  and  must 
make  returns  of  income,  but  rebates  made  to  purchasers,  whether 
or  not  members  of  the  association,  in  proportion  to  their  pur- 
chases may  be  excluded  from  gross  income  in  computing  the  net 
income  subject  to  tax.  Any  profits  made  from  non-members  and 
distributed  to  members  in  the  guise  of  rebates  are  of  course  sub- 
ject to  tax.^'' 

Cooperative  Dadiies.  Cooperative  dairy  companies,  which  are 
engaged  in  collecting  milk  and  disposing  of  it  or  the  products 
thereof  and  distributing  the  proceeds,  less  necessary  operating  ex- 
penses, among  their  members  upon  the  basis  of  the  quantity  of 
milk  or  of  butter  fat  in  the  milk  furnished  by  such  members,  are 
exempt  from  the  tax.  If  the  proceeds  of  the  business  are  distrib- 
uted in  any  other  way  than  on  such  a  proportionate  basis,  the 
company  will  be  subject  to  tax.'* 

Corporations  Owned  by  Exempt  Corporations  (twelfth  class). 
Corporations  organized  for  the  exclusive  purpose  of  holding  title 
to  property,  collecting  income  therefrom^  and  turning  over  the  en- 
tire amount  thereof,  less  expenses,  to  organizations  which  are 
themselves  exempt  from  the  income  tax  are  also  exempt.*^. 

8ft  Beg.  33  Rev.,  Art.  75. 

87  Reg.  45,  Art.  522 ;  T.  D.  2737. 

88  Beg.  45,  Art.  522.  Under  the  1913  Law,  which  did  not  eontain  the  fore- 
going exemption,  it  was  held  that  co-operative  dairy .  associations,  whether 
issuing  capital  stock  or  not,  were  not  exempt  as  agricultural  organizations.  In 
the  preparation  of  their  returns  such  associations  were  permitted  to  deduct 
from  gross  income  the  amount  actually  paid  to  members  and  patrons  for  milk, 
but  any  amount  retained  at  the  end  of  the  year  over  and  above  expenditures 
was  taxable  as  income.    (T.  D.  1996;  see  also  Beg.  33  Bev.,  Art.  76.) 

89  Such  corporations  were  held  to  be  taxable  under  the  1913  Law  in  the 
absence  of  express  provision  in  that  law  for  their  exemption.    (T.  D.  2137.) 
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Fedend  Land  Banks  and  National  Farm-Loan  Associations 
(thirteenth  class).  Federal  land  banks  and  National  Farm-Loan 
associations  as  provided  in  Section  26  of  the  Act  of  July  17, 1916, 
entitled  **An  Act  to  proVide  capital  for  agricultural  development, 
to  create  standard  forms  of  investment  based  upon  farm  mort- 
gage, to  equalize  rates  of  interest  upon  farm  loans,  to  furnish  a 
market  for  United  States  bonds,  to  create  Government  deposit- 
aries and  financial  agents  for  the  United  States,  and  for  other 
purposes,"  are  unconditionally  exempt.*^ 

Personal  Service  Corporations  (fourteenth  class).  Since  the 
stockholders  of  personal  service  corporations  are  taxable  in  the 
same  manner  as  the  members  of  a  partnership,  ^  personal  service 
corporations  as  such  are  exempt  from  tax.** 

Joint-Stock  Land  Banks.  Joint-stock  land  banks  were  uncon- 
ditionally exempt  under  the  1916  Law,  as  amended,  as  to  income 
derived  from  bonds  or  debentures  of  other  joint-stock  land  banks 
or  any  federal  land  bank  belonging  to  such  joint-stock  land  bank. 
They  were  taxable,  however,  as  to  income  from  other  sources  and 
consequently  it  would  seem  they  were  not  exempt  from  the  re- 
quirement of  making  a  return  of  annual  income,  since  the  ex- 
emption from  making  returns  applied  only  to  corporations  not 
subject  to  the  tax.  The  present  law  does  not  include  joint-stock 
land  banks  in  the  list  of  exempt  organizations.^ 

40Bevcnue  Act  of  *918,  f  231  (13)  ;  Reg.  45,  Art  74;  Reg.  33  Ret.,  Art.  68. 

ttBeveniie  Act  of  1918,  §218  (e). 

48  Bevenue  Act  of  1918,  f  231  (14). 

48  Compare  Bevenue  Act  of  1916,  ^  11,  and  Revenue  Act  of  1918,  f  231. 


CHAPTER  14 

INCOMB— IN  GENERAL 

The  term  ** gross  income**  is  defined  by  the  statute  to  include 
*' gains,  profits,  and  income  derived  from  salaries,  wages,  or  com- 
pensation for  personal  service  (including  in  the  case  of  the  Pres- 
ident of  the  United  States,  the  judges  of  the  Supreme  and  in- 
ferior courts  of  the  United  States,  and  all  other  officers  and 
employees,  whether  elected  or  appointed,  of  the  United  States, 
Alaska,  Hawaii,  or  any  political  subdivision  thereof,  or  the  Dis- 
trict of  Columbia,  the  compensation  received  as  such),  of  what- 
ever kind  and  in  whatever  form  paid,  6r  from  professions, 
vocations,  trades,  businesses,  cotnmerce,  or  sales,  or  dealings  in 
property,  whether  real  or  personal,  growing  out  of  the  owner- 
ship or  use  of  or  interest  in  si^ch  property;  also  from  interest, 
rent,  dividends,  securities,  or  the  transaction  of  any  business 
carried  on  for  gain  or  profit,  or  gains  or  profits  and  income 
derived  from  any  source  whatever."*  The  general  rules  and 
principles  applicable  to  income  from  all  sources  will  be  disc^ussed 
in  this  chapter,  and  thereafter  the  special  rules  applicable  to  in- 
come from  (1)  personal  services,  (2)  business,  trade  or  commerce, 
(3)  sales  or  dealings  in  property,  (4)  interest,  rent,  and  royalties, 
(5)  dividends,  (6)  miscellaneous  sources.  The  special  rules  re- 
lating to  income  from  partnerships  and  fiduciaries  are  treated  in 
the  chapters  on  those  respective  subjects.* 

What  Constitute  Income.  A  discussion  of.  the  various  con- 
ceptions of  ** income"  would  be  interesting  but  out  of  place  in 
a  work  of  this  character.    ** Income,"  like  most  other  words,  has 

iBeventie  Act  of  1918,  f  213  (a).  The  clause  ''all  other  gains  and  profits 
derived  from  any  source  whatever ''  contained  in  the  Virginia  Income  Tax 
(Acts  1902-04,  Chapter  148,  as  amended  hj  Acts  1912,  Chapter  279)  has  been 
held  not  to  be  limited  by  the  rule  of  ejusdem  generis  to  the  specifis  kinds  of 
income  enumerated  theretofore  (Commonwealth  v.  Worth,  116  Va.  604,  82 
S.  E.  695). 

tSee  Chapters  8  and  6. 
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different  meanings,  dependent  upon  the  connection  in  which 
it  is  used  and  the  result  intended  to  be  accomplished  by  its 
use.*  The  subjept  of  what  constitutes  income  in  the  technical 
or  true  economic  sense  is  one  upon  which  few  economists  and 
courts  agree.  A^  us6d,  however,  in  the  Sixteenth  Amendment 
and  in  the  statutes  enacted  in  pursuance  thereof,  the  word  must 
be 'held  to  have  been  used  in  its  common,  ordinary  meaning,  and 
not  in  its  technical  or  true  economic  sense,  for  it  is  a  familiar 
rule  of  construction  that  ordinary  words  used  in  constitutions 
and  statutes  must  be  given  their  usual  and  common  significance, 
if  such  meaning  harmonizes  with  the  evident  intent  of  the  lan- 
guage employed  and  with  the  purpose  to  be  accomplished.*  In 
its -ordinary  and  popular  meaning  ''income"  is  the  amount  of 
actual  wealth  which  comes  to  a  person  during  a  given  period  of 
time.  At  any  single  moment  a  person  scarcely  can  be  said  to 
have  income.  The  word  in  most,  if  not  all,  connections,  involves 
time  as  an  essential  element  in  its  measurement  or  definition. 
It  thus  is  differentiated  from  capital  or  investment,  which  com- 
monly means  the  amount  of  wealth  which  a  person  has  on  a  fixed 
date.  Income  may  be  derived  from  capital  invested  or  in  use, 
from  labor,  from  the  exercise  of  skill,  ingenuity,  or  sound  judg- 
ment, or  from  a  combination  of  any  or  all  of  these  factors.*^  One 
of  the  most  recent  of  its  definitions  is  ''the  gain  derived  from 
capital,  from  labor,  or  from  both  combined."®  It  would  be 
difficult  to  give  a  comprehensive  definition  which  can  be  treated 
as  universal  and  final  but  the  word's  usual  synonyms  are  "gain," 
"profit,"  "revenue."  It  is  used  in. this  sense  also  by  writers 
upon  taxation  and  economics.''  One  conception  of  income  ex- 
cludes gains  or  increment  in  the  value  of  capital  assets,  but  this 
conception  was  not  that  of  Congress  in  enacting  the  recent  in- 
come tax  laws,  since  the  tax  is  not  only  upon  income  conceived 

as  production  of  capital  but  also  upon  gains  and  profits  derived 

■ 

3  Trefry  v.  Putnam,  (Mass.)  IIO'N.  E.  904,  L.  B.  A.  1917,  F.  806. 

4  Van  Dyke  ▼.  City  of  Milwaukee,  (Wis.)  146  N.  W.  812,  150  N.  W.  509. 
»  Trefry  v.  Putnam,  (Mass.)  116  N.  E.  904,  L.  B.  A.  1917,  F.  806. 

6  8tratton'8  Independence  v.  Howbert,  231  U.  8.  399;  Doyle  v.  Mitchell 
Brothers,  247  IT.  S.  179.  In  IT.  S.  v.  Oregon,  Washington,  etc.  Co.,  251  Fed. 
211;  the  court  held  that  the  term  is  not  limited  to  earnings  from  economic 
capital,  L  e.  wealth  industrially  employed  in  permanent  form. 

7  Trefry  ▼.  Putnam,  (Mass.)  16  N.  E.  904,  L.  B.  A.  1917,  F.  806. 
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from  sales  or  dealings  in  capital  itself.  Property  held  by  the 
taxpayer  on  March  1,  1913,  the  date  of  incidence  of  the  first  in- 
come tax  law  passed  pursuant  to  authority  given  to  Congress 
by  the  Sixteenth  Amendment,  is  capital.  Included  in  this  capital 
are  all  claims,  whether  evidenced  by  writing  or  not,  and  all 
interest  which  had  accrued  thereon  before  that  date.* 

Bookkeeping  Entries.  Real  facts  and  not  bookkeeping  entries 
constitute  income.  Books  of  account  are  no  more  than  evidential ; 
they  are  neither  indispensable  nor  conclusive.*  A  book  value 
increase  in  the  value  of  capital  assets  due  to  a  re-appraisal  of 
property  is  not  income  within  the  meaning  of  the  law.^®  A  book 
entry  reflecting  only  an  enhanced  value  of  assets  during  the 
year  evidences  an  increase  in  the  net  worth  of  the  corporation 
or  individual  for  that  year,  aii  increase  which,  under  adverse 
conditions,  may  disappear  the  next  year.  An  increase  in  value 
thus  evidenced  is  intangible,  unstable  and  is  not  such  income  as 
the  law  contemplates  shall  be  taxed.^^  Taxable  income  is  that 
actually  realized  during  the  year,  evidenced  by  the  receipt  of  cash 
or  its  equivalent.  Hence  mere  book  entries  of  an  appreciation  in 
the  value  of  capital  assets  will  be  disregarded.^*  Neither  the 
Goveoiment  nor  the  taxpayer  is  bound  by  valuations  entered  on 
the  books  of  the  taxpayer.^*  This  does  not  mean  that  the  return 
of  income  should  not  be  made  in  accordance  with  the  tax- 
payer's books,  for  ordinarily  the  books  reflect  the  real  or  actual 
facts.  It  means,  for  instance,  that  the  Qovernment  is  not  pre- 
cluded from  going  behind  the  taxpayer's  books  and  assessing 

•  Beg.  45,  Art.  87. 

©Doyle  V.  Mitchel,  247  U.  S.  179;  Soathem  Pacific  R.  R.  Co.  v.  Muenter, 
U.  S.  C.  C.  A.,  Ninth  Circuit,  decided  Qctober  6,  1919;  I.  T.  S.  1919,  1(3639. 

10  T.  D.  2005;  Baldwin  Locomotive  Works  v.  McCoach,  221  Fed.  59. 

11  Industrial  Trust  Co.  v.  Walsh,  222  Fed.  437;  Letter  from  Treasury  De- 
partment dated  August  14,  1914;  I.  T.  S.  1917,  If  260.    See  Reg.  45,  Art.  23. 

18  Reg.  45,  Art.  23;  Letter  from  Treasury  Department  dated  August  14, 
1914;  I.  T.  8.  1917,  11260. 

18  Doyle  V.  MitcheU  Brothers,  235  Fed.  686,  affirmed  247  TJ.  8.  179.  In 
some  instances  the  law  places  a  further  determining  importance  on  book- 
keeping entries,  as  in  the  case  of  depreciation  and  in  the  case  of  worthless 
debts.  The  latter  seems  to  be  the  only  deduction  expressly  required  by  the  law 
to  be  evidenced  by  book  entries  in  the  case  of  individuals.  Under  the  1916 
Law  this  was  true  also  of  cases  of  losses,  which  were  required  to  be  sustained 
and  '' charged  off^'  in  order  to  be  deducted  by  corporations.  (Revenue  Act 
of  1916,  S 12  (a).) 
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the  tax  on  the  basis  of  the  actual  facts.  Where  property  is  car- 
ried at  a  nominal  value  on  the  books  of  the  taxpayer,  and  the 
Oovemment  seeks  to  assess  a  tax  on  the  basis  of  that  value,  the 
taxpayer  may  prove,  by  other  evidence,  the  true  value  of  such 
property.^*  As  a  general  rule,  the  method  of  accounting  em- 
ployed by  a  taxpayer  determines  his  income.  No  system  of  book- 
keeping or  accounting  is  prescribed  for  all  taxpayers,  but  the 
business  transacted  by  the  taxpayer  should  be  so  recorded  that 
he  may  make  a  return  of  his  true  income  and  that  each  and 
every  item  set  forth  in  the  return  of  income  may  be  readily  veri- 
fied by  an  examination  of  the  books  of  account.**  The  books 
of  a  corporation  are  assumed  to  reflect  facts  as  to  its  earnings, 
etc.,  hence  they  will  be  taken  as  the  best  guide  in  determining 
the  net  income,  and,  except  as  the -same  may  be  modified  by 
provisions  of  the  law  wherein  certain  deductions  are  limited,  the 
net  income  disclosed  by  the  books  and  verified  by  the  annual 
balance  sheet,  or  the  annual  report  to  stockholders,  should  be  the 
same  as  that  returned  for  taxation.*® 

Income  iLctnally  Eeceived.  The  courts  have  uniformly  con- 
strued the  word  ^'income"  to  include  only  the  receipt  of  actual 
cash  as  opposed  to  contemplated  revenue  due  but  unpaid,  unless 
a  contrary  purpose  is  manifest  from  the  language  of  the  statute ; 
that  is,  the  courts  in  the  absence  of  a  clear  direction  to  the  con- 
trary construe  a  revenue  law  in  accord  with  an  intention  to  reach 
actual  and  not  potential  income.*''  One  cannot  be  said  to  reach 
• 

14  U.  8.  V.  Guggenheim  Exploration  Co.,  238  Fed.  231.  In  this  case  the 
value  at  which  the  property  was  acquired,  the  declaration  of  the  board  of 
directors  as  to  such  value,  at  the  time  of  acquisition,  and  statements  in  the 
annual  reports,  were  held  to  overcome  in  weight  the  alleged  admission  against 
interest  in  placing  the  valuation  of  the  property  on  the  books  at  a  nominal 
amount. 

"Beg.  45,  Art.  24;  Keg.  33,  Art  182;  T.  D.  2161. 

WReg.  33,  Art.  183. 

17  XT.  S.  V.  Schillinger,  14  Blatch.  71,  27  Fed.  Cas.,  No.  16,228.  The 
language  of  the  1909  Law,  Act  of  August  5,  1909,  §38  (36  Stats.  ^12),  was 
held  to  indicate  that  the  net  income,  which  was  the  measure  of  taxation,  meant 
what  had  actually  been  received  and  not  that  which,  although  due,  had  npt 
been  received,  its  payment  for  any  reason  having  been  deferred  or  postponed. 
(Mutual  Benefit  Life  Ins.  Go.  V.  Herold,  198  Fed.  199,  affirmed  201  Fed.  918; 
Connecticut  Mutual  Life  Ins.  Co.  v.  Eatdn,  218  Fed.  206.)  In  Connecticut 
General  Life' Ins.  Co.  v.  Eaton,  218  Fed.  188,  it  was  held  under  that  law  that 
items  of  ''non-ledger  assets''  shown  in  the  annual  report  of  a  life  insurance 

F.  T.— 15 
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an  income  of  defined  proportions  untirhe  balances  receipts  and 
disbursements  at  the'  end  of  a  stated  period  and  ascertains,  not 
what  is  due,  but  what  has  been  actually  received.  The  assets 
and  liabilities  may  be  measured  by  a  different  rule  of  account- 
ing, but  as  said  in  one  case/*  ''in  the  absence  of  any  special 
law  to  the  contrary,  income  must  be  taken  to  mean  moliey,  and  not 

company,  made  in  pursuance  to  a  state  statute  as  '^  uncollected  and  deferred 
premiums"  and  '' interest  due  and  accrued,"  but  no  part  of  which  had  been 
received,  were  not  a  part  of  the  company's  '* income  received  during  euch 
year."     Speaking  of  the  1909  Law  Justice  Pitney  said  in  Hays  ▼.  Gauley 
Mountain  Coal  Co.,  247  U.  8.  189:     ''The  expression  'income  received  during 
such  year'  employed  in  the  Act  of  1909,  looks  to  the  time  of  realization  rather 
than  to  the  period  of  accruement."    Accrued  but  unpaid  interest  on  invest- 
ments has  been  held  not  to  be  income.    (Ins.  Co.  of  North  America  v.  McCoach, 
218  Fed.  905.)     In  the  1913  Law  the  phrase  "arising  and  accruing"  was 
used.    Doubtless  it  was  the  intention  of  Congress  to  employ  terms  of  sufScient 
comprehension  to  reach  actual  income  by  foreclosing  any  possible  avenue  of 
escape,  but  it  can  hardly  be  said  that  in  so  doing  an  intention  prevailed  to 
tax  that  which  did  not  actually  exist,  except  on  paper,  as  income  accrued 
during  the  taxing  period.     (Maryland  Casualty  Co.  v.  XT.  8.,  52  Ct.  Cls.  201. 
This  case  is  No.  ,73  on  the  docket  of  the  United  States  Supreme  Court.)     An 
early  ruling  of  the  Treasury  Department,  under  the  1913  Law,  holding  that  a 
person  receiving  fees  or  emoluments  for  professional  services  must,  report  aU 
actual  receipts  for  services  rendered  in  the  year  for  which  the  return  was 
made,  together  with  all  unpaid  accounts,  charges  for  services  or  contingent 
income  due  for  that  year,  was  discussed  in  Edwards  v.  Keith,  231  Fed.  110, 
in  which  the  court  said:     "No  such  construction  of  the  Treasury  Department 
can  enlarge  the  scope  of  the  statute  so  as  to  impose  the  tax  upon  unpaid 
charges  for  professional  services  rendered,  which  for  aught  anyone  can  tell 
may  never  be  paid.    The  statute  alone  determines  what  is  income  to  be  taxed. 
It  taxes  only  income  derived  from  many  specified  sources,  and  one  does  not 
derive  income  by  rendering  services  and  charging  for  them. ' '    In  State  ex  rel. 
Moon  Company  v.  Wisconsin  Tax  Commission,  (Wis.),  163  N.  W.  673,  the  court 
distinguishes  between  the  case  at  bar  and  the  case  of  Lynch  v.  Turrish,  247 
U.   8.   221,  on  the  ground   that  the   1913   Federal  Law  taxed  net  income 
**arisina  or  acorwng*'  from  all  sources  in  the  preceding  calendar  year,  while 
the  Wisconsin  Law  (f  1087  (M)  1,  Stat  1911)  taxed  income  received.    The- 
court  said:     "Unlike  the  Federal  Act  there  is  no  need  (under  the  Wisconsin 
Act)  to  ascertain  whether  the  income  arose  or  accrued  in  order  to  determine 
when  it  is  taxable.    The  fact  that  it  was  received  during  1911  makes  it  taxable 
irrespective  of  when  it  arose  or  acerued."     In  the  1916  Law  the  phrase 
"income  received"  was  used  with  respect  to  both  individuals  and  corpora- 
tions.    (Revenue  Act  of  1916,  Sf  1  (a)  and  10  (a).) 

IS  Maryland  Casualty  Co.  v.  U.  S.,  52  Ct.  Cls.  201 ;  T.  D.  2451.    This  case  is 
now  No.  73  on  the  docket  of  the  United  States  Supreme  Omrt. 
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the  expectation  of  receiving  it  or  the  right  to  receive  it  at  a 
future  time.''  Under  the  Revenue  Act  of  1918,  with  the  excep- 
tion of  stock  dividends,  all  items  of  gross  income  are  required 
to  be  reported  in  the  year  in  which  they  are  received  by  the  tax- 
payer, unless  in  order  clearly  to  reflect  income  such  amounts  are 
to  be  accounted  for  as  of  a  diflferent  period.**  The  Revenue  Act 
of  1918  intends,  therefore,  primarily  to  tax  individuals  and  cor- 
porations upon  income  received,  and  not  income  which  has  arisen 
or  accrued,  but  has  not  been  received.**  This  basis  of  actual 
receipts  is  not  exclusively  prescribed ;  for  the  statute  recognizes 
as  income-determining  factors  other  items,  among  which  are 
inventories,  accounts  receivable,  property  exhaustion,  and  ac- 
counts payable  for  expenses  incurred.  Net  income  is  computed 
in  accordance  with  the  method  of  accounting  regularly  employed 
in  keeping  the  books  of  the  taxpayer  unless  no  such  method  of  ' 
accounting  has  been  employed  or  the  method  employed  does  not 
clearly  reflect  the  income,  in  which  case  the  computation  is  made 
on  such  basis  and  in  such  manner  as  in  the  opinion  of  the  Com- 
missioner does  clearly  reflect  the  income.**  Thus,  individuals 
and  corporations  may  report  their  income  upon  the  basis  of 
accruals  instead  of  actual  receipts.  In  other  words,  under  the 
Revenue  Act  of  1918,  the  time  as  of  which  any  item  of  income  is  to 
be  accounted  for  is  to  be  determined  in  the  light  of  the  funda- 
mental rule  that  the  computation  of  net  income  shall  clearly 
reflect  the  taxpayer's  income.**  Unless  the  taxpayer  keeps  his 
books  on  a  basis  other  than  that  of  actual  receipts,  and  reports 
accordingly,  he  should  report  as  income  all  amounts  received  in 
the  year  in  which  payment  is  actually  made.**  The  rules  under 
the  preceding  laws  are  applicable  under  the  1918  law  if  the  tax- 
payer keeps  his  books  on  the  basis  of  actual  receipts.**  Thus, 
dividends  and  interest,  professional  fees  of  lawyers,  physicians, 
and  the  like,  need  not  be  returned  as  income  in  the  year  in  which 
they  become  due  or  are  earned,  but  should  be  returned  as  income 

l^Bevenne  Act  of  1918,  S  213  (a) ;  Beg.  45,  Art.  23. 

tOBerenue  Act  of  1918,  St  213  (a)  and  233  (a). 

•1  Bevenne  Act  of  1918,  i|  212  (b)  and  232. 

tt  Beg.  45,  Art.  22. 

SS  Beg.  45,  Art  23. 

MSee  one  exception  to  this  rule  (Beg.  45,  Art  52). 
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in  the  year  in  which  the  payments  are  received.^  Where  the 
service  and  payment  period  is  divided  by  the  end  of  the  taxable 
year,  the  compensation  for  the  period  so  divided  at  the  end 
of  the  year  will  be  accounted  for  as  income  for  the  year 
in  which  payment  is  actually  received.  Where  the  service  is  com- 
pensated by  fee,  or  is  of  such  nature  that  no  part  of  the  fee  or 
compensation  becomes  due  until  the  completion  of  the  service,  the 
entire  amount  received  should  be  income  to  be  accounted  for  as 
of  the  year  of  receipt.**  It  is  immaterial  that  the  services  for 
which  payment  may  be  made  have  been  performed  for  a  period 
extending  over  several  years,  the  entire  payment  is  taxable  in 
the  year  in  which  received,  and  may  not  be  pro-rated.*^ 

Income  Constructively  Received.  The  rule  that  the  law  ordi- 
narily taxes  income  ** received"  and  not  that  which  has  ''arisen 
or  accrued"  is  subject  to  the  qualification  that  income  may  be 
constructively  as  well  as  actually  received.  Income  which  is  cred- 
ited to  the  account  of  or  set  apart  for  a  taxpayer  and  which  may 
be  drawn  upon  by  him  at  any  time  is  subject  to  tax  for  the  year 
during  which  so  credited  or  set  apart,  although  not  then  actually 
reduced  to  possession.  To  constitute  receipt  in  such  a  case  the 
income  must  be  credited  to  the  taxpayer  without  any  substantial 
limitation  or  restriction  as  to  the  time  or  manner  of  payment  or 
condition  upon  which  i)ayment  is  to  be  made.  A  book  entry,  if 
made,  should  indicate  an  absolute  transfer  from  one  account  to 
another.  If  the  income  is  not  credited,  but  is  set  apart,  such  in- 
come must  be  unqualifiedly  subject  to  the  demand  of  the  tax- 
payer. Where  a  corporation  contingently  credits  its  employees 
with  bonus  stock,  but  the  stock  is  not  available  to  such  employees 
until  the  termination  of  five  years  of  employment,  the  ^nere  cred- 
iting on  the  books  of  the  corporation  does  not  constitute  receipt. 

86  Letters  from  Treasury  Department  dated  February  18,  1915,  and  March 
1,  1915;  I.  T.  S.  1919;  tH  855  and  853. 

86  Reg.  33  Rev.,  Art.  4. 

87  T.  D.  213^.  In  Edwards  v.  Keit^,  231  Fed.  110,  it  was  argued  on  behalf 
of  an  agent  oif  a  foreign  insurance  company,  under  a  contract  by  the  terms 
of  which  he  should  receive  compensation  on  premiums  of  policies  to  the  extent 
of  certain  specified  percentages  for  a  term  aggregating  twenty  years  from  the 
date  of  each  policy,  that  all  of  the  labor  creating  such  income  had  been  per- 
formed prior  to  the  incidence  of  the  tax,  but  the  court* held  that  fact  to  be 
immaterial  and  sustained  an  assessment  on  the  entire  income  for  the  year  in 
which  it  was  received. 
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The  distinction  between  receipt  and  accrual  must  be  kept  in  mind. 
Income  may  accrue  to  the  taxpayer  and  yet  not  be  subject  to  his 
demand  or  capable  of  being  drawn  on  or  against  by  him.^  Ap- 
preciation in  the  value  of  property  is  not  even  an  accrual  of  in- 
come to  the  taxpayer  prior  to  the  realization  of  such  appreciation 
through  conversion  of  the  property. 

Examples  op  Constructive  Receipt.  Where  interest  coupons 
have  matured,  but  have  not  been  cashed,  such  interest  payment, 
though  not  collected  when  due  and  payable,  is  nevertheless  avail- 
able to  the  taxpayer  and  should  therefore  be  included  in  his  gross 
income  for  the  year  during  which  the  coupons  matured.  This  is 
so  if  the  coupons  are  exchanged  for  other  property  instead  of 
eventually  being  cashed.  Dividends  on  corporate  stock  are  sub- 
ject to  tax  when  set  apart  for  the  stockholder,  although  not  yet 
collected  by  him.  '^he  distributive  share  of  the  profits  of  a  part- 
ner in  a  partnership  or  of  a  stockholder  in  a  personal  service  cor- 
poration is  regarded  as  received.  Interest  credited  on  savings 
bank  deposits,  even  though  the  bank  nominally  have  a  rule,  sel- 
dom or  never  enforced,  that  it  may  require  so  many  days*  notice 
in  advance  of  cashing  depositors'  checks,  is  income  to  the  deposi- 
tor when  credited."* 

Rbcbipt  by  Agent  Is  Receipt  by  Principal.  A  system  of  ac- 
counting adopted  by  an  insurance  company,  which  allowed  a 
period  of  two  months  to  local  agencies  in  which  to  report  their 
cash  premium  receipts  to  the  home  ofQce,  has  been  held,  in  view 
ot  the  rules  and  regulations  of  the  Commissioner,  not  to  "clearly 
reflect"  the  company's  income.  A  payment  to  the  agent  was  held 
to  be  pa3rment  to  the  principal,  and  the  company  was  required  to 
include  such  pa3rments  in  the  return  for  the  year  in  which  they 
were  received  by  the  agent.  The  provision  of  the  1916  Law,  per- 
mitting a  corporation  to  report  according  to  its  books,  was  held 
not  to  justify  the  system  followed  by  the  corporation  in  this 
case,  as  the  system  adopted  was  required  to  be  such  as  to  "clearly 
reflect  its  income,*' ••  and  the  provision'*  of  the  Revenue  Act 

tt  Beg.  45,  Art.  63,  Beg.  33  Bey.,  Art.  4 ;  Letter  from  Treasury  Department 
dated  May  31,  1919;  L  T.  S.  1919,  1[3407. 

S^Beg.  45,  Art.  54. 

SO  Maryland  Casualty  Ck>.  v.  XT.  S.,  52  Ct  Cls.  201;  T.  D.  2451.  This  case 
18  now  No.  73  on  the  docket  of  the  United  States  Supreme  Court. 

tlBerenue  Act  of  191S,  t212  (b). 
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of  1918  that  if  the  method  ol  accounting  regularly  employed  does 
not  clearly  reflect  the  income,  the  Computation  of  net  income 
shall  be  made  upon  such  basis  and  in  such  manner  as  in  the  opin- 
ion of  the  Commissioner  does  '^clearly  reflect^'  income  would 
seem  to  justify  the  same  conclusion  under  the  present  law.  The 
basis  of  this  decision  is  undoubtedly  that  the  cash  premium  re- 
ceipts of  the  local  agencies  were  constructively  received  by  the 
home  office  when  they  were  received,  by  the  local  agencies. 

Incx>me  from  Foreign  Countries.  Where  income  has  accrued 
in  a  foreign  country  on  foreign  investments  but  has  not  been 
remitted  to  the  owner  in  this  country,  being  placed  to  hi»  credit 
in  the  foreign  country,  it  has  nevertheless  been  constructively 
received  by  the  owner  and  he  should  report  the  same  as  income 
for  the  year  in  which  it  is  placed  to  his  credit,  computing  the 
amount  in  United  States  money  by  using  the  rate  of  exchange 
prevailing  at  the  time  the  amounts  were  credited  to  him  abroad.** 
If  the  owner  receives  a  greater  or  less  amount  when  the  income 
is  actually  transmitted  to  him,  owing  to  a  fluctuation  in  exchange 
rates  between  the  time  when  the  income  has  been  constructively 
received  and  the  time  when  it  is  actually  transmitted,  it  would 
seem  that  he  should  report  the  difference  as  income  or  claim  it 
as  a  loss,  as  the  case  may  be.** 

Income  Accrued.  The  Revenue  Act  of  1918  changes  the  privi- 
lege of  reporting  income  upon  the  basis  of  book  entries  to  a  re- 
quirement that  income  be  so  reported.  It  is  expressly  provided 
that  net  income  shall  be  computed  in  accordance  with  the  method 
of  accounting  regularly  employed  in  keeping  the  books  of  a  tax- 
payer ;  if  no  such  method  of  accounting  has  been  so  employed  or 
if  the  method  employed  does  not  clearly  reflect  income  the  com- 
putation is  to  be  made  upon  such  basis  and  in  such  manner  as  in 
the  opinion  of  the  Commissioner  does  clearly  reflect  the  income.'* 

SS  Letter  from  Treasury  Department  dated  January  11,  1916;  I.  T.  S. 
1919,  K 1812. 

S8  See  Chapter  25. 

M  Revenue  Act  of  1918,  S  212  (b) ;  Beg.  45,  Art.  22.  See  Chapter  33.  The 
1916  Law  extended  to  taxpayers  keeping  their  accounts  upon  a  basis  other 
than  that  of  actual  receipts  and  disbursements,  unless  such  other  basis  did 
not  clearly  reflect  the  income,  the  privilege  of  making  returns  upon  the  basis 
upon  which  the  accounts  were  kept.  This  privilege  was  subject,  however,  to 
regulations  made  by  the  Commissioner,  limiting  the  right  as  the  Commissioner 
saw  fit.    (Bevenue  Aet  of  1916,  §t8  (g)  and  13  (d).    Taxpayers  not  keeping 
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Approved  standard  methods  of  accounting  will  ordinarily  be  re- 
garded as  clearly  reflecting  income.  The  method  of  accounting 
will  not,  however,  be  regarded  as  clearly  reflecting  income,  unless 
all  items  of  gross  incOme  and  all  deductions  are  treated  with  rea- 
sonable consistency.  The  two  systems  cannot  overlap ;  a  taxpayer 
may  not  report  in  part  on  the  accrual  and  in  part  on  the  basis  of 
actual  receipts.'* 

Income  Received  in  Kind.  When  income  is  received  in  kind, 
as  for  instance,  in  produce,  crops,  or  other  property  having  no 
definite  market  value,  no  tax  is  assessable  until  the  produce, 
crops  or  other  property  is  disposed  of,  in  which  year  such  in- 
come is  first  reduced  to  money  or  a  money  equivalent.*® 

Xncmne  Received  in  the  Equivalent  of  Cash.  Items  of  income, 
as  well  as  expenditures,  need  not  be  in  the  form  of  cash.  It 
is  sufficient  that  such  items,  if  otherwise  properly  included  in 
the  computation  of  net  income,  can  be  valued  in  terms  of 
money.'''    The  Revenue  Act  of  1918  expressly  provides  that  stock 

books  in  accordance  with  standard  systems  of  accounting  or  in  conformity 
with  the  requirements  of  some  federal,  state  or  municipal  authority  having 
6ai>eryi8ion  over  the  taxpayer  were  required  to  report  their  income  on  the  basis 
of  actual  receipts  and.  payments.  (T.  D,  2433.)  In  this  ruling  the  Treasury 
Department  placed  certain  limitations  upon  the  extent  to  which  reserves 
might  be  set  up  and  deducted.  While  the  language  of  the  ruling  refers 
particularly  to  corporations,  there  seems  to  be  no  reason  why  it  should  not  be 
applicable  to  individuals  as  well. 

35  Beg.  45,  Art.  23;  Maryland  Casualty  Company  v.  U.  8.,  52  Ct.  Cls.  201. 
This  case  is  now  No.  73  on  the  docket  of  the  United  States  Supreme  Court 

SaBevenue  Act  of  1918,  !  202  (b);  T.  D.  2153. 

S7Beg.  45,  Art.  22.  It  is  held  by  the  Treasury  Department  in  a  variety 
of  cases  that  income  (other  than  from  dividends  and  from  personal  services) 
may  be  received  in  a  form  other  than  cash.  Thus,  where  farm  produce  is 
exchanged  for  merchandise,  groceries  or  mill  products,  the  market  value  of 
the  article  or  product  received  in  exchange  is  to  be  returned  as  income  (Reg. 
45,  Art.  38).  Bents  received  in  crop  shares  should  be  returned  as  income  of 
the  year  in  which  the  crop  shares  are  reduced  to  money  or  a  money  equivalent. 
(Beg.  45,  Art.  38.)  When  improvements  made  by  a  lessee  become  part  of 
the  real  estate,  the  value  of  such  improvements  upon  the  expiration  of  the 
existing  term  of  the  lease  is  income  to  the  lessor.  (Beg.  45,  Art.  48.)  War- 
rants received  by  contractors  pursuant  to  State  contracts  are  considered  income. 
(Beg.  45,  Art  37.)  Promissory  notes  are  held  to  be  income  to  the  extent 
of  their  diaeount  or  fair  market  value.  (Beg.  45,  Art.  34;  Letter  from 
Treasury  Department  dated  March  1,  1916.)  As  stated  broadly  in  Article 
SI  of  Begolationa  45,  the  term  income  "is  not  limited  to  cash  alone,  for  the 
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dividends  shall  be  considered  income  to  the  amount  of  the  earn- 
ings or  profits  distributed  and  that  amounts  distributed  in  the 
liquidation  of  a  corporation  shall  be  treated  as  payments  in 
exchange  for  stock  or  shares,  and  any  gain  or  profit  realized 
thereby  shall  be  taxed  to  the  distributee  as  other  gains  or 
profits.^*  It  also  expressly  provides  that  ** property"  dividends 
shall  be  taxable.**  Inventories  and  accounts  receivable,  may  also 
be  income-producing  factors.*®  Salaries,  wages  or  compensation 
for  personal  services  of  whatever-kind  **and  in  whatever  form 
paid"  are  taxable  income.**  Any  property  having  a  market 
value  is  the  equivalent  of  cash  when  received  in  exchange  for 
other  property.** 

Income  Received  in  the  Form  of  Notes.  Pa3rments  received  in 
the  form  of  promissory  notes,  not  merely  security  for  such  pay- 
ments, constitute  income  to  the  amount  of  their  fair  market 
value.  A  taxpayer  receiving  as  compensation  a  note  regarded 
as  good  for  its  face  value  at  maturity,  but  not  bearing  interest, 

statute  recognizes  as  income-determining  factors  other  items,  among  which 
are  inventories,  accmints  receivable,-  property  exhaustion  and  accounts  pay- 
able for  expenses  incurred."  Again  in  Regulations  45,  Art.  31,  it  is  stated 
that  '  *  income  may  be  received  in  the  form  of  cash  or  of  property. ' '  The  case 
of  Peabody  v.  Eisner,  247  U.  S.  347,  which  recognized  the  doctrine  that  divi- 
dends received  in  the  form  of  property  (stock  of  corporations  otiier  than  thd 
distributing  corporation)  were  taxable  under  the  1913  Law,  which  did  not 
contain  any  express  provision  that  '^ property"  dividends  should  be  taxable, 
settles  the  point  that  taxable  income  may  be  received  in  the  form  of  property. 
The  question  still  remains,  however,  how  far  the  statute  reaches  out  to  tax 
** property"  income;  in  other  words,  what  is  to  be  considered  the  ** equivalent 
of  cash.  * '  For  purposes  of  *  *  property ' '  income,  a  line  must  be  drawn  some- 
where between  such  readily  convertible  property  as  Liberty  Bonds  and  such 
extremely  unconvertible  property  as,  for  example,  works  of  art.  The  question 
occurs  in  each  case:  Can  the  property  received  be  turned  to  pecuniary  account? 
The  answer  to  this  question  must  depend  upon  the  peculiar  facts  of  each  case, 
and  the  character  of  the  property  received.  (Smith  v.  Tennant  (1892)  A.  C. 
150,  66  L.  T.  327,  3  Tax  Cas.  158;  IT.  S.  v.  Schillinger,  14  Blatch.  71,  27  Fed. 
Cas.  No.  16,  228;  U.  S.  v.  Smith,  27  Fed.  Cas  No.  16,  341;  State  v.  Frear,  148 
Wis.  456,  134  N.  W.  673,  135  N.  W.  164.) 

SSBevenue  Act  of  1918,  §  201  (c).  But  as  to  the  taxability  of  stock  divi- 
dends, see  Chapter  19. 

W Revenue  Act  of  1918,  §201  (a). 

40Bevenue  Act  of  1918,  §202  (a),  203;  Reg.  45,  Art  21, 

41  Revenue  Act  of  1918,  §213  (a). 

4S  Revenue  Ac^  of  1918,  §202. 
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may  properly  treat  as  income  as  of  the  time  of  receipt  the  fair 
discounted  value  of  the  note  at  such  time.  Thus,  if  it  appears 
that  such  a  note  is  or  could  be  discounted  on  a  six  or  seven  per 
cent  basis,  the  recipient  may  include  such  note  in  his  gross  in- 
come to  the  amount  of  its  face  value  less  discount  computed  at 
the  prevailing  rate  for  such  transactions.  If  the  payments  due 
on  a  note  so  accounted  for  are  met  as  they  become  due,  there 
should  be  included  as  income  in  respect  of  each  such  payment 
so  much  thereof  as  represents  recovery  for  the  discount  originally 
deducted.** 

OrOBs  Receipts  and  Gross  Income.  It  is  important  to  note  that 
the  term  ** gross  receipts"  as  ordinarily  used  is  not  synonymous 
with  the  term  ^* gross  income"  for  tax  purposes.  A  taxpayer's 
gross  income  consists  of  his  gross  receipts  less  (a)  receipts  funda- 
mentally free  from  tax,  such  as  receipts  constituting  a  return  of 
capital,  and  (b)  receipts  representing  the  kind  of  income  spe- 
cifically exempted  by  the  statute.**  The  Revenue  Act  of  1918  is 
the  first  income  tax  law  to  use  the  term  "gross  income/'  defining 
what  is  and  what  is  not  included  therein,  the  latter  being  exempt 
income.** 

^BB'tg.  45,  Art.  34;  Letter  from  Treasury  Department  dated  March  1,  1915; 
I.  T.  S.  1919,  K  853.  In  the  above  letter  it  was  held  that  notes  received  in 
settlement  of  an  action  or  in  payment  of  an  indebtedness  or  of  interest  were 
to  be  considered  as  the  equivalent  of  cash.  In  U.  S.  v.  Schillinger,  14  Blatch. 
71,  27  Fed.  Cds.  No.  16,  228,  arising  under  the  Civil  War  Income  Tax  Laws 
it  was  held  that  promissory  not^s  taken  in  payment  of  a  patent  right  ware 
not  income  until  the  notes  became  due.  The  Court  said:  "In  this  case  the 
defendant  changes  his  patent  rights  for  promissory  notes  payable  in  the  future. 
Their  value  was  uncertain;  they  might  or  might  not  be  paid;  but,  until  they 
were  paid,  they  were  not  income,  but  only  the  ground  of  expecting  income. 
The  notes  were  no  more  taxable  as  income  than  would  have  been  other  patent 
rights,  if  the  defendant  had  received  them  in  payment  of  those  he  sold. ' '  On 
the  other  hand,  in  U.  8.  v.  Smith,  27  Fed.  Cas.  No.  16,341,  also  arising  under 
the  Civil  War  Income  Tax  Laws,  it  was  held  that  a  transfer  of  stocks  for  a 
promissory  note,  which  is  collectible,  or  an  exchange  thereof  for  land,  fol- 
lowed by  a  sale  of  such  land  widihin  the  year,  for  collectible  promissory  notes, 
is  to  be  considered  a  sale  of  such  stock  for  so  much  cash. 

44  Reg.  45,  Arts.  21,  71. 

4SBevenue  Act  of  1918,  f  §  213  and  235.  Prior  to  the  enactment  of  the  Rev- 
enue Act  of  1918  the  Treasury  regulations  and  rulings  referred  to  "gross  in- 
come'^  generally  as  the  income  of  the  taxpayer  before  making  the  deductions 
and  allowances  permitted  by  law.  The  1916  Law  did  not  use  the  phrase  "gross 
income,"  but  in  prescribing  the  deductions  allowed  to  corporations  made  use 
of  the  phrase  "gross  amount"  of  its  income.    (Revenue  Act  of  1916,  1 12  (a).) 


234  FEDERAL  INCOME  TaI, 

Exempt  Income.  In  addition  to  income  fundamentally  free 
from  tax  the  Revenue  Act  of  1918  specifically  prescribes  that  cer- 
tain income  shall  not  be  included  in.  gross  income  and  shall  be 
exempt  from  tax.  The  intent  seems  to  be  that  the  income  shall  be 
exempt  (with  four  exceptions)  regardless  of  the  status  or  char- 
acter of  the  recipient.^  The  four  exceptions  are  (a)  the  pro- 
ceeds of  life  insurance  policies  paid  upon  the  death  of  the  in- 
sured to  individual  beneficiaries*''  or  to  the  estate  of  the  in- 
sured (but  not  to  corporations) ;  (b)  the  income  of  foreign 
governments  received  from  investments  in  the  United  States  in 
stocks,  bonds,  or  oth^  domestic  securities  owned  By  such  for- 
eign governments,  or  from  interest  on  deposits  in  banks  in  the 
United  States  of  moneys  belonging  to  such  foreign  governments, 
or  from  any  other  source  within  the  United  States;  (c)  income 
derived  from  any  public  utility,  or  the  exercise  of  any  essential 
governmental  function  and  accruing  to  any  state,  territory,  or 
the  District  of  Columbia,  or  any  political  subdivision  of  a  state 
or  territory  or  income  accruing  to  the  government  of  an^  pos- 
session of  the  United  States,  or  any  political  subdivision  thereof, 
and  (d)  so  much  of  the  amount  received  during  the  recent  war 
by  a  person  in  the  military  or  naval  forces  of  the  United  States 
for  active  services  in  such  forces,  as  does  not  exceed  $3,500. 
The  other  provisions  as  to  exempt  income  have  no  limitation 
with  respect  to  the  character  or  status  of  the  recipient  and  the 
income  would  seem  to  be  exempt  whether  received  by  an  individ- 
ual, a  partnership  or  a  corporation.  Such  income  is  as  follows: 
(a)  the  amount  received  by  the  inspired  as  a  return  of  premium 
or  premiums  paid  by  him  under  life  insurance,  endowment  or 
annuity  contracts,  either  during  the  term  or  at  the  maturity  of 

46  Beyenue  Act  of  1918,  §f  213  (a)  and  233  (a).  Under  the  1916  Law  there 
were  four  exceptions  such  as  are  entimerated  in  the  text,  but  they  were  different 
from  the  present  exceptions.  The  four  exceptions  were  (a)  the  proceed.s  of 
life  insurance  policies  paid  to  individual  beneficiaries  upon  the  death  of  the 
insured;  (b)  compensation  of  the  President  of  the  United  States;  (c)  com- 
pensation of  the  Federal  Judges,  and  (d)  compensation  of  officers  and  em- 
ployees of  a  state  or  political  subdivision  thereof.  (Revenue  Act  of  1916,  S  ^0 
The  income  specified  in  (b),  (c)  and  (d)  seems  now  to  be  inibject  to  tax,  but 
the  income  specified  in  (d)  has  been  held  not  to  be  taxable.    (See  chapter  15.) 

47  The  Treasury  Department  has  ruled  that  the  term  ''individual  benefi- 
ciaries" includes  partnership  beneficiaries.  (Letter  from  Treasury  Depart- 
ment dated  November  18,  1919;  L  T.  S.  1919,  f  3644.) 


INOOMS — IN  GENERAL  235 

the  term  mentioned  in  the  contract  or  upon  surrender  of  the 
contract,  (b)  the  value  of  property  acquired  by  gift,  bequest, 
devise  or  descent  (but  the  income  from  such  property  is  taxable), 

(c)  interest  upon:  (1)  the  obligations  of  a  State,  territory,  or  any 
political  Gftibdivision  thereof,  possessions  of  the  United  States,  or 
the  District  of  Columbia,  (2)  securities  issued  under  the  pro- 
visions of  the  Federal  Farm  Loan  Act,  (3)  the  obligations  of  the 
United  States,  issued  prior  to  September  1,  1917,  and  if  issued 
after  such  date,  if  and  to  the  extent  the  acts  authorizing  the  is- 
sue thereof,  or  acts  supplementary  thereto,  exempt  the  interest 
from  taxation  to  the  taxpayer,  both  under  the  income  and  the 
war-profits  and  excess-profits  taxes,  (4)  bonds  issued  by  the  War 
Finance  Corporation  if  and  to  the  extent  stated  in  (3)  above: 

(d)  amounts  received  through  accident  or  health  insurance,  or 
under  Workmen's  Compensation  acts  as  compensation  for  per- 
sonal injuries  or  sickness  plus  the  amount  of  any  damages  re- 
ceived, whether  by  suit  or  agreement  on  dccount  of  such  injuries 
or  sickness,  (e)  income  of  any  person  derived  from  the  opera- 
tion of  a  public  utility  to  be  acqiiired,  constructed,  operated  or 
maintained  by  such  person,  pursuant  to  a  contract  made  with 
a  State,  territory  or  the  District  of  Columbia,  or  any  political 
subdivision  of  a  State  or  territory  prior  to  September  8,  1916,  in 
excess  of  the  part  thereof  to  which  such  person  is  entitled  under 
such  contract.^  A  more*  complete  discussion  of  exemptions  of 
income  is  contained  in  the  several  chapters  dealing  with  the  re- 
spective kinds  of  income  enumerated. 

Federal  Reserve  Banks.  The  income  of  Federal  Reserve 
Bank  is  exempt  from  income  tax  *•  by  express  provision  in  the 
Federal  Reserve  Act.^  The  dividends  on  the  stock  of  such  banks 
are  exempt  from  tax  in  the  hands  of  member  banks.'^    Divi- 

4tBeyenue  Act  of  1918,  tl213  and  233.  Such  tax-free  income  should  not 
be  included  in  the  return  of  income  and  need  not  be  mentioned  in  the  return, 
unless  information  regarding  it  is  specifically  called  for,  as  in  the  case,  for 
example,  of  interest  on  municipal  bonds.  (Beg.  45,  Art  71.)  Every  per- 
son owning  obligations,  securities  or  bonds,  the  interest  upon  which  is  exempt, 
must  submit  a  statement  in  his  return  showing  the  amount  of  such  obligations, 
securities  and  bonds  owned  by  him  and  the  income  received  therefrom. 

40  Also  from  the  excess-profits  tax. 

»0  Federal  Beserve  Act,  38  Stat.  251,  Ch.  6,  §  7. 

»l  Reg.  45,  Art  75.    Federal  Beserve  Bulletin,  April  1,  1916. 
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dends  paid  by  member  banks  are  treated  like  dividends  of  ordi- 
nary corporations  and  are  not  exempt  from  tax.** 

Net  Income.  '^Net  income"  is  defined  by  the  Revenue  Act 
of  1918  to  be  gross  income  as  defined  by  the^law  less  the  stat- 
utory deductions.*'  Thus,  taxable  net  income  is  wholly  a  stat- 
utory conception,  although  it  follows,  subject  to  certain  modifica- 
tions as  to  exemptions  and  as  to  some  of  the  deductions,  the  lines 
of  commercial  usage.  Statutory  net  income  is,  subject  to  these 
modifications,  commercial  ''net  income."  This  appears  from  the 
fact  that  ordinarily  it  is  to  be  computed  in  accordance  with  the 
method  regularly  employed  in  keeping  the  books  of  a  taxpayer.** 
Net  income  must  be  computed  with  respect  to  a  fixed  period. 
Usually  that  period  is  twelve  months  and  is  known.,  as  the  tax- 
able year.**   \ 

Net  Income  Subject  to  Normal  Tax.  Net  income,  as  defined  in 
the  preceding  paragraph,  is  subject  only  to  the  surtax  in  the 
case  of  individuals  and  the  excess-profits  tax  in  the  case  of 
corporations. .  For  the  purpose  of  the  normal  tax  in  the  case 
of  individuals  and  the  income  tax  in  the  case  of  corporations, 
certain  additional  deductions  called  ''credits"  are  allowed.**  These 
credits  in  the  case  of  individuals  are,  (a)  amounts  received  as 
dividends  from  a  corporation  which  is  taxable  upon  its  net  in- 
come or  from  a  personal  service  corporation  out  of  earnings  or 
profits  upon  which  income  tax  has.been  imposed ;  (b)  the  amount 
received  as  interest  upon  obligations  of  the  United  States  and 
bonds  issued  by  the  War  Finance  Corporation,  which  is  in- 
cluded in  gross  income;  (c)  the  personal  exemption;  (d)  the 
credit  for  dependents.*''  In  the  case  of  corporations  the  credits 
allowed  are,  (a)  the  amount  received  as  interest  upon  obliga- 
tions of  the  United  States  and  bonds  issued  by  the  War  Finance 
Corporation,  which  is  included  in  gross  income;  (b)  the  amount 
of  any  excess  profits  tax  imposed  for  the  taxable  year;  (c)  in  the 
case  of  a  domestic  corporation,  $2,000.** 

ftSBeg.  45,  Art.  75;  Beg.  33  Bev.,  Art.  86. 

68  Bevenue  Act  of  1918,  §§  212  (a)  and  232  (a) ;  Beg.  45,  Art.  21. 
Ml  Beg.  45,  Art.  21. 
66  Beg.  45,  Art.  22. 

6«  Bevenue  Act  of  1918,  fi  211  (b) ;  Beg.  45,  Art.  21. 

67 Bevenue  Act  of  1918,  §216  (a).    Dividends  are  a  deduction  in  the  caae 
9f  corporations.     (Bevenue  Act  of  1918,  |  234  (a)  6.) 
58  Bevenue  Act  of  1916,  f  236. 
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INCOME  FROM  PERSONAL  SERVICES 

The  law  expressly  provides  that  the  gross  income  of  a  tax- 
able person  shall  include  gains,  profits,  and  income  derived  from 
salaries,  wages,  or  comt)ensation  for  personal  services  of  what- 
ever kind  and  in  whatever  form  paid,  or  from  professions  or 
vocations.^  It  is  to  be  noted  that  salaries,  wages,  or  compensa- 
tion for  personal  services  are  taxable  income  ^^jn  whatever  form 
paid."  Where  services  are  paid  for  in  something  other  than 
money,  the  fair  market  value  of  the  thing  taken  in  payment  is 
income.*  This  is  one  of  the  three  cases  in  which  the  law  ex- 
pressly specifies  that  the  tax  shall  be  based  upon  payments  other 
than  in  cash,  the  others  being  the  provision  relating  to  dividends  ' 
and  the  provision  relating  to  exchanges  of  property.* 

Salaries.  Salaries  are  ordinarily  income  of  the  year  in  which 
they  are  actually  received  and  not  necessarily  in  the  year  in 
which  earned.  They  will  be  income  of  the  year  in  which 
actually  earned  if  the  recipient  keeps  his  accounts  upon  an 
accrued  basis  and  reports  accordingly.  A  salary  paid  by  a 
corporation  which  is  itself  exempt  from  the  income  tax  is  never- 
theless subject  to  tax  in  the  hands  of  the  employee.*  In  the  case 
of  corporations,  so-called  ** salaries''  of  stockholders,  if  they  are 
unreasonable  in  amount  and  if  they  bear  a  close  relationship  to 
the  amount  of  stock  held,  are  treated  as  a  distribution  of  the  net 
profits  of  the  corporation,  are  not  deductible  as  a  business  ex- 
pense of  the  corporation,  and  are,  therefore,  not  subject  to  the 
normal  tax  in  the  hands  of  the  recipient.  So-called  salaries  rep- 
resenting an  appropriation  of  assets  of  the  corporation  by  offi- 
cers who  control  it  and  fix  their  compensation  in  violation  of  the 

iBevenne  Act  of  1918,  |213  (a). 

«Keg.  45,  Art.  33. 

8  Bevenue  Act  of  1918,  {§  213  (a)  and  201. 

4Itevenue  Act  of  1^18,  §  202  (b). 

h  T.  D.  2135;  T.  D.  2090. 
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rights  of  the  corporation  are  not  deductible  by  the  corporation 
insofar  as  they  exceed  a  reasonable  amount;  such  excessive  pay- 
ments are  to  be  treated  by  their  recipients,  however,  as  compen- 
sation subject  to  the  normal  tax,  since  compensation  illegally  se- 
cured is  none  the  less  subject  to  ta^  in  all  respects.  So-called 
salaries  constituting  in  part  payment  for  property,  should,  in- 
sofar as  they  exceed  a  reasonable  amount,  be  treated  by  the 
corporation  as  a  capital  expenditure  and  by  the  recipient  as 
part  of  the  purchase  price.  In  the  case  of  excessive  payments 
by  iudividuals  or  partnerships,  the  amounts  of  ostensible  sal- 
aries disallowed  as  deductions  should  ordinarily  be  treated  as 
shares  of  the  profits  of  a  partnership,  except  that  a  payment  for 
property  should  be  treated  by  the  paying  individual  or  partner- 
ship as  a  capital  expenditure  and  by  the  recipient  as  part  of 
the  purchase  price.® 

Bonuses  and  Profit  Sharing.  Where  employees  receive  bonuses, 
or  are  entitled  to  a  share  of  the  profits  of  the  employer  the 
amount  so  received  should  be  included  as  income,  provided  (a) 
it  is  clearly  made  as  compensation  for  services  rendered  and  (b) 
it  is  paid  under  a  contract,  express  or  implied,  or  a  long-time 
practice  (practically  an  implied  contract)  regularly  employed, 
which  constitutes  a  condition,  if  not  a  contract,  under  which  the 
employees  may  reasonably  expect  additional  pay  for  the  greater, 
or  better  services  which  they  render,  or  (c)  the  total  amount 
of  salary  and  bonus  is  not  greater  than  a  reasonable  compensa- 
tion for  the  services  rendered  by  the  employee.''  Such  payments 
are  income  to  the  employee  if  they  are  of  such  character  that 
the  employer  is  entitled  to  deduct  them  as  an  expense  of  doing 
business.  If  a  bonus  is  a  mere  gift,  the  employee  should  not 
treat  it  as  income,  since  gifts  or  gratuities  are  not  taxable,  and 
the  employer  is  not  entitled  to  deduct  it  from  his  income  as  an 
expense  of  doing  business.  The  rules  governing  the  deduction 
of  bonuses  and  profit  sharing  payments  are  more  fully  treated 
elsewhere  in  this  book.'  The  rule  to  be  followed  by  the  enb- 
ployee  is  that  if  the  employer  is  entitled  to  deduct  the  payments 
in  question  us  an  expense  of  doing  business,  the  employee  should 

6  Reg.  45,  Art.  106;  T.  D.  2696.    See  Chapter  22. 

7  Beg.  45,  Art  107;  T.  D.  2696.    See  Chapter  22. 
S  See  Chapter  22. 
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reltam  them  as  income,  and  vice  versa^  if  the  employer  is  not  en- 
titled to  deduct  the  payments  in  question  as  an  expense  the 
employee  should  not  return  them  as  income,  otherwise  the  same 
sum  of  income  would  be  taxed  twice.  If  so-called  bonuses  or 
profit  sharing  paid  to  officers  or  stockholders  of  corporations,  are 
in  fact  distributions  of  net  profits  bearing  a  close  relationship 
to  stock  holding,  or  a  waste  or  appropriation  of  the  corporation '>! 
assets,  or  in  part  payment  for  property,  they  will  be  treated  as 
indicated  in  the  preceding  paragraph.  The  same  considerations 
apply  when  excessive  bonuses  are  paid  by  individuals  or  part- 
nerships.* 

OommiSBians.  Commissions  paid  salesmen,  compensation  for 
services  on  the  basis  of  a  percentage  of  profits,  and  commissions 
on  insurance  premiums  are  income  to  the  recipients.^* 

Voluntary  Offerings  Beoeived  by  Clergymen.  Although  as  a 
general  rule  gifts  and  gratuities  are  not  income,  yet  Easter  offer- 
ings, and  fees  received  by  clergymen  for  fimerals,  masses,  mar- 
riages, baptisms,  and  sums  paid  for  saying  masses  for  the  dead, 
are  considered  income,  because,  though  in  the  form  of  gifts,  they 
are  in  fact  payment  to  the  clergymen,  evangelists,  and  religious 
workers  for  services  rendered.^^  Christmas  gifts  to  clergymen 
do  not  come  within  this  category.^*  The  qliestion  is  whether  or 
not  the  money  is  actually  a  gift  or  merely  in  the  form  of  a  gift. 

Tips.  Tips,  though  in  the  form  of  gifts,  are  in  fact  payment 
for  services  rendered  and  constitute  income  to  the  recipient." 

Compensation  Paid  Other  Than  in  Cash.  Salaries,  wages,  or 
compensation  for  personal  services  are  income  "in  whatever  form 
paid."  Where  services  are  paid  for  with  something  other  than 
money,  the  fair  market  value  of  the  thing  taken  in  payment 
is  the  amount  to  be  included  as  income.  If  the  services  were 
rendered  at  a  stipulaffe3  price,  in  the  absence  of  cndence  to 
the  contrary  such  price  will  be  presumed  to  be  the  fair  value  of 
the  compensation  received.**    Where  there  is  no  stipulation  as 

•  Beg.  46,  Art.  106;  T.  D.  2696. 

10  Beg.  45,  Art.  32;  T.  B.  2090;  Letter  from  Treasury  Department  dated 
April  30,  1918 ;  I.  T.  8.  1919,  %  868. 

11  Beg.  45,  Art.  32. 
la  T.  D.  2090. 

18  Beg.  46,  Art  32. 
14  Beg.  45,  Art.  33. 
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to  the  value  of  service,  and  payment  for  service  is  made  with 
something  other  than  money,  the  market  or  reasonable  value  of 
the  thing  taken  in  payment  is  the  amount  to  be  included  as  in- 
come.^' 

Use  op  Phopebty  op  Employer.  Where  an  employee  uses  his 
employer's  property,  horses,  automobile,  etc.,  by  permilssion,  and 
not  by  legal  right  as  a  part  of  his  compensation  for  services, 
such  use  is  in  the  nature  of  a  gift  from  which  no  taxable  income 
arises  to  the  employee  on  the  ground  that  he  is  receiving  value 
for  which  he  would  otherwise  have  to  pay. 

Living  Quarters,  Board  or  Lodging.  When  living  quarters 
such  as  camps  are  furnished  to  employees  for  the  conven- 
ience of  the  employer,  the  ratable  value  need  not  be  added  to 
the  cash  compensation  of  the  employee,  but  where  a  person  re- 
ceives as  compensation  for  services  rendered  a  salary  and  in  addi-> 
tion  thereto  living  quarters,  the  value  to  such  person  of  the 
quarters  jPurnished  constitutes  income  subject  to  tax.^® 

l»Beg.  33  Bev.,  Art.  4. 

16  Reg.  33  Rev.,  Art  34;  Reg.  45,  Arts.  33,  292;  T.  D.  2090.  This  ruling 
would  be  applicable  to  any  payment  required  by  contract  to  be  made  in  some 
form  other  than  cash,  but  it  does  not  necessarily  mean  that  because  an  em- 
ployee occupies,  rent  free,  a  house  owned  by  the  employer,  he  must  return  the 
rental  value  as  income.  If  it  was  not  stipulated  in  the  contract  of  employ- 
ment that  such  living  quarters  should  be  furnished  as  a  part  of  the  salary 
or  wages,  the  privilege  of  occupying  the  house  may  be  considered  in  the  nature 
of  a  gift  from  which  no  taxable  income  arises.  (T.  D.  2135.)  In  this  con- 
nection the  case  of  Tennant  v:  Smith  (1892)  A.  C.  150,  66  L.  T.  327,  3  Tax 
Cas.  158,  is  interesting.  It  appeared  in  this  case  that  the  appellant  Tennant 
was  agent  for  a  bank,  and  was  bound  as  part  of  his  duty  to  occupy  the  bank 
house  as  custodier  of  the  whole  premises  belonging  to  the  bank,  and  also  for 
the  transaction  of  any  special  bank  business  after  bank  hours.  He  was  not 
entitled  to  sublet  the  bank  house  or  use  it  for  other  than  bank  business,  and 
in  the  event  of  his  ceasing  to  hold  his  office  he  was  under  obligation  to  quit 
the  premises  forthwith.  In  holding  that  Tennant  was  not  in  receipt  of  any 
taxable  income  by  reason  of  the  use  as  living  quarters  of  the  bank  house,  the 
various  Lords  writing  opinions  freely  conceded  that  such  use  might  be  a  sub- 
stantial benefit  to  Tennant.  Lord  Watson  said:  *  *  *  '*I  do  not  think  it 
comes  within  the  category  of  profits,  because  that  word,  in  its  ordinary  accepta- 
tion, appears  to  me  to  denote  something  acquired  which  the  acquirer  becomes 
possessed  of  and  can  dispose  of  to  his  advantage— in  other  words,  money — or 
that  whu^  can  he  turned  to  peoumary  accxmnt.*'  Lord  Macnaghten  said: 
t  »  »  <<it  is  a  tax  on  what  'comes  in*— on  actual  receipts."  »  •  •  '<No 
4oubt  if  the  appellant  had  to  find  lodgings  for  himself  he  might  have  to  pay 
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T^AVEUNo  Expenses.  If  an  individual  whose  business  requires 
him  to  travel  receives  a  salary  as  full  compensation  for  his 
services,  witEout  reimbursement  of  traveling  expenses,  his  ex- 
penses for  railroad  fares,  but  not  for  meals  and  lodging,  are  de- 
ductible from  gross  income.  If  such  an  individual  receives  a 
salary  and  is  also  repaid  his  actual  traveling  expenses,  no  part 
of  such  expenses  is  deductible  from  gross  income  and  no  part  of 
such  repayment  is  returnable  as  income.*'' 

Insurance  Premiums  Paid  for  Empioyees.  Premiums  paid  by 
an  employer  on  life,  accident  or  health  policies  in  favor  of  his 
employees  as  additional  compensation  of  such  employees  are 
income  to  the  employees.** 

Services  In  Cancellation  of  Indebtedness.  If  an  individual 
performs  services  for  a  creditor,  who  in  consideration  thereof 
cancels  the  debt,  income  to  that  amount  is  realized  by  the  debtor 
as  compensation  for  his  services.  If,  however,  a  creditor  merely 
desires  to  benefit  a  debtor  and  without  any  consideration  there- 
for cancels  the  debt,  the  amount  of  the  debt  is  a  gift  from  the 
creditor  to  the  debtor  and  need  not  be  included  in  the  latter 's 
gross  income.** 

Stock  Beceived  m  Exchange  for  Services.  Compensation 
paid  an  employee  of  a  corporation  in  its  stock  is,  if  the  stock 
has  a  market  value,  to  be  treated  as  if  the  corporation  sold  the 
stock  for  its  market  value  and  paid  the  employee  in  cash.*® 

for  them.  His  income  goes  further  because  he  is  relieved  from  that  ezpenee. 
But  a  person  is  chargeable  for  income  tax  under  Schedule  D,  as  well  as  under 
Schedule  E,  not  on  vj^hat  saves  his  pocket,  hut  on  what  goes  into  his  pocket. 
And  the  benefit  which  the  appellant  derives  from  having  a  rent-free  house  pro- 
vided for  him  by  the  bank,  brings  in  nothing  Which  can  be  reckoned  up  as 
a  receipt  or  properly  described  as  income."  This  case  might,  of  course,  be 
decided  differently  under  the  American  law  because  compensation  for  personal 
services  was  involved  and  such  compensation  is  taxable  under  the  Revenue  Act 
of  1918,  "in  whatever  form  paid."     (§213  (a).) 

17  Beg.  45,  Art  201;  T.  D.  2079.  See  Chapter  21  for  a  full  discussion  of  this 
subject 

IS  Beg.  45,  Art  3d. 

19  Beg.  45,  Art.  51. 

90  "Beg,  45,  Art  33.  Conyersely,  in  an  early  ruling  of  the  Treasury  Depart- 
ment under  the  1913  Law  it  was  held  that  commissions  allowed  salesmen  paid 
In  stock  might  be  deducted  as  expense,  if  so  charged  on  the  books  of  the  cor- 
poration, at  the  actual  vahie  of  such  stock.    (Beg.  33,  Art  117.) 

F.  T.— 16 
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Promissoby  Notes  Received  In  Exchange  fob  Services.  Prom- 
issory notes  received  in  payment  for  services,  and  not  merely  as 
security  for  such  t^ayment,  constitute  income  to  the  amount  of 
their  fair  market  value.*^ 

Services  Bendered  Prior  to  March  1,  1913.  Where  services 
were  rendered  prior  to  March  1, 1913,  but  paid  for  thereafter,  the 
amount  received  is  taxable  income  to  the  extent  of  the  excess  of 
such  amount  over  the  fair  market  vahie  on  March  1,  1913,  of  the 
principal  of  the  claim  for  compensation  for  such  services  and  any 
interest  which  had  then  accrued.  A  claim  for  this  purpose  is  a 
right  existing  unconditionally  on  March  1,  1913,  and  then  as- 
signable, whether  presently  payable  or  not.  Interest  does  not,  of 
course,  include  dividends  on  corporate  stock.** 

Compensation  for  ^iervices  Extending  Over  a  Year.  Where  no 
determination  of  compensation  is  had  until  the  completion  of 
services,  the  amount  received  is  income  for  the  calendar  year  of 
its  determination.**  It  was  held  under  the  1916  Law  that  if  no 
determination  has  been  made  of  the  amount  due  the  trustee  of 
an  estate,  as  compensation_f  or  his  services  over  a  period  of  years, 
until  the  trust  was  terminated,  the  amount  allowed  him  should  be 
returned  in  full  as  income  for  that  year,  and  it  should  not  be 
pro-rated  over  the  length  of  time  the  services  were  rendered.** 

Compensation  to  Federal  Oovemment  Officers  and  Employee? 
Compensation  received  as  i^ch  by  officers  and  employees,  whether 
elected  or  appointed,  of  the  United  States,  or  of  Alaska,  Hawaii, 
or  any  political  subdivision  thereof,  or  the  District  of  Columbia 
is  subject  to  tax  whether  paid  in  cash  or  in  other  formls.**  The 
entire  sum  received,  however,  is  not  necessarily  taxable  as  will 
be  indicated  in  the  following  paragraphs.** 

Living  Quarters.  Commutation  of  quarters  and  the  money 
equivalent  of  quarters  furnished  in  kind  should  be  returned  as 
income.    When  quarters  are  furnished  in  kind  of  a  less  number 

SlBldg.  45,  Art.  34.  See  Chapter  14  far  a  discussion  of  the  manner  of 
eomputing  the  value  of  income  received  in  the  form  of  promissory  notes. 

MBeg.  45,  Art.  87. 

S3  Beg.  45,  Art.  32;  T.  D.  2090;  Letter  from  Treasury  Department,  dated 
AprU  30,  1918;  I.  T.  S.  1919,  K  858.  This  point  is  more  fully  discussed  in 
Chapter  14. 

«4  T.  D.  2135. 

SBBevenue  Act  of  1918,  §213  (a). 

«  T.  D.  2079. 
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of  rooms  than  the  number  allowed  by  law,  the  money  equivalent 
only  of  the  number  of  rooms  actually  assigned  should  be  returned 
as  income.  When  quarters  are  furnished  of  a  greater  number  of 
rooms  than  the  number  allowed  by  law,  it  is  to  be  assumed  that 
the  excess  number  is  assigned  for  the  convenience  of  the  Qov- 
emment,  and  the  money  equivalent  only  of  the  number  of  rooms 
allowed  1)y  law  should  be  returned  as  income.^ 

Heat  and  Light.  Amounts  received  by,  or  paid  for,  an  oflBicer 
for  heat  and  light  should  be  returned  as  income.  This  includes 
the  money  equivalent,  as  fixed  by  the  Government,  of  heat  and 
light  furnished  to  an  oflScer  occupying  public  quarters.'*  Amounts 
expended  for  heat  and  light  are  in  the  nature  of  personal  living 
expenses  and  differ  in  this  respect  from  amounts  furnished  for 
mileage,  the  latter  beifig  in  the  nature  of  a  business  expense  or 
an  expense  of  the  employer  rather  than  that  of  the  employee. 

Mileage.  Mileage,*  as  such,  is  not  income  to  an  officer  or  em- 
ployee, as  he  is  required  to  pay  his  actual  expenses  while  travel- 
ing under  mileage  orders.  The  excess,  if  any,  of  the  amount 
received  as  mileage  over  the  amount  of  actual  necessary  ex- 
penses incurred  on  a  journey  should,  however,  be  returned  as 
income.  The  actual  expenses  to  be  deducted  by  the  individual 
before  ascertaining  his  income  on  account  of  mileage  are  the 
expenses  for  which  reimbursement  would  be  made  by  the  Gov- 
ernment if  he  had  traveled  on  an  actual  expense  basis  instead 
of  a  mileage  basis.*^  ^ 

BsiMBtTESEMENT  FOR  ACTUAL  EXPENSES.  Amouuts  paid  by  the 
Government  in  the  nature  of  reimbursement  for  subsistence  and 
other  items  of  .actual  expense  incurred  while  absent  on  business 
for  the  Government  are  not  required  to  be  returned  as  income.** 

Per  Diem  Allowances.  The  total  per  diem  allowance  is  income 
and  there  may  be  taken  as  a  deduction  for  expense,  the  amount 
actually  expended  from  such  allowance  for  actual  necessary 
traveling  expenses.*^ 

Compensation  of  Soldiers  and  Sailors.  A  person  of  either  sex 
in  active  service  in  the  military  or  naval  forces  may  exclude  from 

«7  T.  D.  2079. 

W  T.  D.  2079. 

»T.  D.  2079;  Galm  v.  IT.  S.,  39  Ct.  Cls.  55. 

W  T.  D.  2079. 

•lEeg.  33  Rev.,  Art.  8;  T.  D.  2079;  T.  D.  2124. 
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gross  income  his  or  her  compensation  received  from  the  United 
States  np  to  the  amount  of  $3,500  in  any  taxable  year,  except  that 
this  exemption  does  not  apply  to  compensation  received  either 
before  or  after  the  recent  war.  The  date  of  the  termination  of 
the  war  for  the  purpose  of  the  statute  will  be  fixed  by  proda-^ 
mation  of  the  President.  The  military  and  naval  forces  of  the 
United  States  include,  among  others,  army  contract  ^rgeons.  A 
person  is  in  active  service  if  he  is  actually  serving  in  such  forces, 
not  necessarily  in  the  field  or  in  the  theatre  of  war,  and  is  not 
merely  on  the  retired  or  reserve  list.  Accordingly,  if  such  a  per- 
son receives  compensation  from  the  United  States  of  $3,500  or 
less  and  has  no  other  income  of  an  amount  sufficient  in  itself  to 
require  him  to  render  a  return  of  income,  he  need  make  no  re- 
turn.  Members  of  draft  boards  are  not  as  such  entitled  to  this 
exemption.'* 

Compensation  of  Federal  Judges.  The  salaries  of  Judges  of  the 
Supreme  Court  and  inferior  courts  of  the  United  States,  in  office 
at  the  time  the  law  was  passed,  were  exempt  from  the  tax,  under 
the  1916  Law,  but  this  did  not  include  the  salaries  of  such  judges 
as  were  appointed  subseqfuent  to  the  passage  of  the  law,  or  to 
retired  judges.^'  The  Revenue  Act  of  1918  expressly  taxes  the 
compensation  of  all  federal  judges.'* 

82  Beg.  45,  Art.  86. 

SSBevenue  Act  of  1916,  §4;  T.  D.  2090.  This  exemption  was  inserted  in 
view  of  the  provision  of  the  Federal  Constitution,  Art.  3,  i  1,  which  guarantees 
that  the  compensation  of  Federal  judges  shall  not  be  diminished  during  their 
continuance  in  office.  See  Opinion  of  Justice  Field  in  Pollock  v.  Farmers  Loan 
k  Trust  Company,  157  XJ.  S.  429;  and  13  Op.  Atty.  Gen.  161.  On  February 
16,  1863,  Chief  Justice  Taney,  of  the  United  States  Supreme  Court,  wrote  a 
letter  to  Hon.  S.  P.  Chase,  then  Secretary  of  the  Treasury,  vigorously  protest- 
ing against  the  constitutionality  of  any  construction  of  the  income  tax  then 
in  force  as  embracing  a  tax  on  salaries  of  the  Judges  of  the  Supreme  Court. 
The  Secretary  of  the  Treasury,  having  ignored  this  letter.  Chief  Justice  Taney 
procured  its  entry  on  the  records  of  the  Supreme  Court  on  March  10,  1863 
(Tyler's  Life  of  Taney,  pp.  432,  435).  It  was  deemed  unpatriotic  to  resist 
the  collection  of  the  tax,  at  least  during  the  war  and  H  was  collected  until 
toward  the  end  of  1869  when  the  opinion  of  the  Attorney-General  referred  to 
above  was  rendered,  advising  against  the  constitutionality  of  any  tax  upon 
the  salary  of  the  President  of  the  United  States  and  upon  the  Judges  of  the 
Supreme  Court.  An  interesting  question  is  presented  as  to  how  this  question 
of  constitutionality  can  be  determined  with  propriety,  since  the  judges  of 
the  courts  which  have  jurisdiction  of  the  question  also  have  an  interest  there- 
in.    (See  State  ex  rel  Wickham  v.  Nygaard,  159  Wis.  396;  150  N.  W.  513.) 

MBevenue  Act  of  1918,  f  213  (a). 
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OompexiBation  of  the  President  of  the  United  States.  Under  the 
1916  Law,  the  compensation  of  the  President  of  the  United  States 
in  office  at  the  time  the  law  was  passed  was  exempt  from  the  tax 
during  the  term  for  which  he  was  elected.**  Compensation  re- 
ceived as  such  by  the  President  of  the  United  States  is  expressly  ^ 
taxable  under  the  1918  Law.*^ 

Oompensation  of  Officers  and  Emplo3rees  of  a  State  or  Political 
Subdivision  Thereof.  The  Revenue  Act  of  1918,  does  not  ex- 
pressly exempt  ''the  compensation  of  all  officers  and  employees 
of  a  State,  or  any  political  subdivision  thereof,  except  when  such 
compensation  is  paid  by  the  United  States  Government,"  as  did 
the  1916  Law.*'  It  would  seem,  therefore,  that  such  compensa- 
tion is  intended  to  be  made  taxable,**  but  the  Treasury  Depart- 

3ft  Revenue  Act  of  1916,  (4.  In  an  opinion  of  the  Attornej-General  in  1869 
it  was  held  that  a  speeific  tax  by  the  United  States  upon  the  salary  of  the 
President  in  office  at  the  time  the  act  was  passed^  to  be  deducted  from  the 
salary  which  otherwise  would  be  paid  him,  would  be  a  diminution  of  his  com- 
pensation in  contrayention  of  Article  2,  i  1,  Clause  7,  of  the  Federal  Consti- 
tution, which  provides  that  the  compensation  of  the  President  shaU  neither 
be  increased  nor  diminished  during  the  period  for  which  he  shaU  have  been 
elected.  13  Op.  Atty.  Qen.  162.  This  consideration  no  doubt  moved  Congress 
to  grant  the  exemption  in  the  1916  Law. 

BSBevenne  Act  of  1918,  §213  (a).  As  the  President's  salary  is  now  tax- 
able the  interesting  question  is  presented  whether  or  not  the  expenses  incurred 
by  him  in  entertaining  diplomatic  and  other  guests  of  the  government  will  be 
considered  to  be  personal,  living  and  f amUy  expenses,  to  be  covered  by  the 
$2,000  personal  exemption,  or  wiU  be  deductible. 

87Bevenue  Act  of  1916,  §4. 

88  The  general  opinion  that  a  federal  tax  on  tlur  salaries  of  officers  or  em- 
ployees of  a  State  is  unconstitutional,  is  based  on  the  eases,  among  others,  of 
Collector  v.  Day,  11  Wall.  113;  Freedman  v.  Sigel,  9  Fed.  Cas.  No.  5,080; 
U.  S.  T.  Ritchie,  27  Fed.  Cas.  No  16,168.  In  the  Day  case,  Day,  who  was 
.fudge  of  the  Court  of  Probate  and  Insolvency  for  a  county  in  Massachusetts, 
was  taxed  on  his  salary  in  1866  and  1867  as  such  officer.  The  question  was 
presented  "whether  or  not  it  is  competent  for  Congress,  under  the  Constitu- 
tion of  the  United  States,  to  impose  a  tax  upon  the  salary  of  a  judicial  officer 
of  a  State. ' '  The  court  considers  at  some  length  the  case  of  Dobbins  v.  Erie 
Co.,  16  Pet  435,  in  wbich  it  was  decided  that  a  State  could  not  levy  a  tax 
on  the  salary  of  an  officer  of  the  United  States,  because  (1)  such  officer  was 
a  means  or  instrumentality  employed  for  carrying  into  effect  some  of  the 
legitimate  powers  of  the  Federal  Government  which  could  not  be  interfered 
with  by  the  States,  (2)  the  salary  or  compensation  for  the  service  of  the  officer 
was  inseparably  connected  with  the  office,  and  (3)  if  the  officer  was  exempt, 
his  salary  was  equally  exempt.    The  court  also  considered  at  some  length  the 
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ment  has  ruled  that  compensation  paid  its  ofScers  and  employees 
by  a  State  or  political  subdivision  thereof,  including  fees  re- 
ceived by  notaries  public  commissioned  by  States  and  the  com- 
missions of  receivers  appointed  by  State  courts,  are  not  taxable. 
Employees  of  universities  receiving  salaries  paid  in  part  or  in' 
whole  from  funds  available  under  the  Smith-Lever  Act  of  May  8, 
1914,  who  are  officers  or  employees  of  a  State,  are  not  required 
to  return  as  taxable  income  the  salaries  so  received.  This  is  also 
true  with  respect  to  the  Act  of  August  30,  1890,  relating  to  col- 
leges for  the  benefit  of  agriculture  and  the  mechanic  arts,  and 
to  the  Act  of  March  2,  1887,  relating  to  agricultural  experiment 
stations  in  such  colleges.'*  The  compensation  paid  by  a  mu- 
nicipality to  a  ** special  counsel"  is  taxable  income.*®  The  exemp- 
tion under  the  1916  Law  applied  to  officers  and  employees  of  the 
state  and  of  its  counties,  municipalities,  townships  and  other 
political  subdivisions.  The  salaries  of  public  school  teachers 
came  within  this  class.**  An  individual  who  entered  into  ^  con- 
loading  case  of  McGullough  y.  Maryland,  4  Wheat.  316,  and  discussed  the 
relationship  between  the  Federal  Government  and  the  separate  States.  Con- 
ceding that  the  exemption  of  the  salaries  in  question  from  income  tax  rested 
upon  "necessary  implication,''  the  court  placed  its  decision  on  the  grounds 
that  (1)  in  respect  to  the  powers  reserved  to  them,  one  of  which  was  the  power 
to  maintain  a  judicial  department,  the  separate  States  are  as  sovereign  and 
independent  as  the  Federal  Government,  (2)  that  the  unintpaired  existence 
of  such  reserved  powers  is  as  essential  in  one  case  as  in  the  other,  and  (3) 
the  means  and  instrumentalities  employed  by  the  States  for  carrying  on  the 
operations  of  their  governments,  for  preserving  their  existence  and  for  fulfilling 
the  duties  assigned  to  them  by  the  Constitution,  must  be  left  free  and  unim- 
paired and  must  not  be  crippled  or  defeated  by  another  taxing  power.  Opinion 
to  the  contrary  is  founded  largely  upon  the  recent  cases  of  Peck  v.  Lowe,  247 
TJ.  8.  165,  and  IT.  S.  Glue  Co.  v.  Oak  Creek,  247  U.  S.  321.  The  bill  as  intro- 
duced into  Congress  expressly  taxed  such  salaries,  but  the  provision  was  stricken 
out  in  the  Senate,  and  not  restored  by  the  Conference  Committee,  although 
that  committee  restored  the  provision  taxing  the  salary  of  the  President  and 
salaries  of  federal  judges.  Under  the  Canadian  form  of  government,  it  has 
been  held  that  a  Provincial  legislature  has  power  to  tax  the  official  income  of 
an  officer  of  the  Dominion  Government.  (Abbott  v.  St.  John,  40  Can.  Sup.  Ct. 
597;  Webb  v.  Outrin,  (1907)  App.  Cas.  81;  contra  the  discredited  case  of 
Leprohon  v.  Ottawa,  2  Ont.  App.  522. 

80  Reg.  45,  Art.  85.    Letter  from  Treasury  Department  dated  May  17,  1919 ; 
1.  T.  8.  1919,  1(3335. 

40  Letter  from  Treasury  Department  dated  April  15,  1919;  I.  T.  S.  1919, 
1(3313. 

41  Reg.  33,  Art.  5. 
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tract  with  a  state,  or  any  political  subdivision  thereof,  for  the 
doing  of  a  thing  or  things  specified  by  the  contract,  the-  com- 
pletion of  which  would  constitute  a  fulfillment  of  the  contract 
on  the  part  of  such  individual,  was  held  not  to  be  \n  officer  or 
employee  o^  the  State  or  political  subdivision  thereof,  and  the 
amount  received  by  him  from  the  State  or  political  subdivision 
thereof  under  thQ  terms  of  the  contract  was  required  to  be  ac- 
counted for  as  income.^  The  exemption  did  not  include  an 
individual  who  entered  into  a  contract  with  a  State  for  the  con- 
struction of  public  works,  as  such  person  is  neither  an  officer 
nor  an  employee.**  It  was  also  ruled  that  where  a  real  estate 
corporation  was  employed  by  a  city  to  appraise  the  value  of 
property,  it  could  not  claim  exemption  as  an  employee.  Offi- 
cials of  the  governments  of  the  District  of  Columbia,  Porto  Rico 
and  the  Philippine  Islands,  or  the  political  subdivisions  thereof, 
did  not  come  within  this  class  under  the  1916  Law  and  the  com- 
pensation paid  to  them  was  not  exempt.^ 

4ft  Beg.  33  Bey.,  Art  4. 

4a  T.  D.  2152.    See  Bevenue  Act  of  1918,  i  213  (a)  (7). 

4ABeyenue  Act  of  1916,  123. 
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CHAPTER  16 

INCOME  FBOM  BUSINESS,  TRADE  OB  COMMEBGE* 

The  Revenue  Act  of  1918  provides  that  gains,  profits  and  in- 
come derived  from  trades,  businesses  or  commerce,  or  the  trans- 
action of  any  business  carried  on  for  gain  or  profit,^  shall  be  tax- 
able. The  general  rules  respecting  income  from  such  sources  are 
discussed  in  this  chapter,  and  the  reflection  of  income  by  means 
of  inventories.'  The  subjects  of  income  derived  from  sales  or 
dealings  in  property,  and  income  from  interest,  rent  and  royal- 
ties are  discussed  in  other  chapters.' 

Gross  Income  from  Business.  In  the  case  of  a  manufacturing, 
merchandising  or  mining  business  ^* gross  income"  means  the 
total  sales,  less  the  cost  of  goods  sold,  plus  any  income  from  in- 
vestments and  from  incidental  or  outside  operations  or  sources. 
In  determining  the  gross  income  subtractions  should  not  be  made 
for  depreciation,  depletion,  selling  expenses  or  losses,  or  for  items 
not  ordinarily  used  in  computing  the  cost  of  goods  sold.  Gross 
income  includes  all  amounts  received  by  the  taxpayer  as  allow- 
ances for  amortization,  from  whatever  source  and  by  whatever 
name  called.  The  allowance  for  amortization  authorized  by  the 
statute  must  be  taken  by  way  of  explicit  deduction  from  gross  in- 
come.* 

Income  of  Contractors.  Persons  engaged  in  contracting  opera- 
tions, who  have  uncompleted  contracts,  in  some  cases  perhaps 
running  for  periods  of  several  years,  will  be  allowed  to  prepare 
their  returns  so  that  the  gross  income  will  be  arrived  at  on  the 
basis  of  completed  work ;  that  is,  on  jobs  which  have  been  finally 
completed  any  and  all  moneys  received  in  payment  will  be  re- 
turned as  income  for  the  year  in  which  the  work  was  completed. 
If  the  gross  income  is  arrived  at  by  this  method,  the  deduction 

1  Revenue  Act  of  1918,  §  213  (a). 
'  S  See  Chapter  25  for  discussion  of  the  subject  of  losses  in  inventories. 
8  See  Chapters  17  and  18. 
4Eeg.  46,  Art.  35;  Beg.  33  Rev.,  Art.  93;  Reg.  33,  Arts.  106  and  107. 
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from  gross  income  should  be  limited  to  the  expenditures  made 
on  account  of  such  completed  contracts.  Or  the  percentage  of 
profit  from  the  contract  may  be  estimated  on  the  basis  of  percen- 
age  of  completion,  iu,  which  case  the  income  to  be  returned  each 
year  during  the  performance  of  the  contract  will  be  computed 
upon  the  basis  of  the  expenses  incurred  on  such  contract  during 
the  year ;  that  is  to  say,  if  one-half  of  the  estimated  expenses  nec- 
essary to  the  full  performance  of  the  contract  are  incurred  during 
one  year,  one-half  of  the  gross  contract  price  should  be  returned 
as  income  for  that  year.  Upon  the  completion  of  a  contract  if 
it  is  found  that  as  a  result  of  such  estimate  or  apportionment  fhe 
income  of  any  year  or'years  has  been  overstated  or  understated, 
the  taxpayer  should  file  amended  returns  for  sueh  year  or  years.' 

Income  from  Exiport  Business.  Under  the  1916  Law  income 
from  the  business  of  exporting  goods  was  held  by  the  Treasury 
Department  to  be  taxable.  It  has  also  been  held  that  a  tax  on 
such  income  is  not  a  tax  on  the  articled  exported,  and  therefore 
not  unconstitutional  in  that  regard,  since  if  Congress  has  power 
to  lay  a  tax  up  to  the  time  when  articles  are  put  in  course  of  ex- 
portation, the  conclusion  is  unavoidable  that  the  net  income  aris- 
ing from  exportation  when  it  has  been  completed  or  after  the  ex- 
portation and  sale  are  fully  consummated,  is  likewise  subject  to 
taxation  under  general  laws.® 

Discounts.  The  discount  allowed  to  a  corporation  purchasing 
new  equipment  need  not  be  reported,  as  income,  but  the  cost  of 
the  equipment  as  charged  to  capital  must  represent  only  the  net 
cost  after  making  allowance  for  the  discount  in  question.'' 

Bank  Discounts.  In  eases  wherein  banks  or  other  corporations 
loan  money  by  discounting  bills  or  notes,  one  of  two  methods  is 
used  in  determining  the  amouYit  of  discount  to  be  reported  as  in- 
come, namely:  (1)  if  the  bank  or  corporation  makes  a  practice 
of  crediting  such  discount  directly  to  a  "discount  account'*  or  to 
profit  and  loss>  the  total  amount  thus  credited  during  the  year 
should  be  considered  income  and  should  be  so  reported,  regard- 
less of  the  fact  that  a  portion  of  this  amount  may  represent  dis- 
count paid  in  advance  and  not  then  earned;  (2)  if  the  bank  or 

»Reg.  45,  Art.  36;  Reg.  33  H«v.,  Art.  121;  T.  D.  2161. 
6  Peck  V.  LoTve,  247  U.  8.  165. 

•y  Letter  from  Treasury  Department  dated  November  26,  1318;  I.  T.  S.  1919, 
f  1827. 
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corporation  follows  the  practice  of  crediting  such  discount  to  an 
"unearned  discount  account/'  and  later,  as  the  discount  becomes 
earned,  debits  the  unearned  account  and  credits  an  **  earned  dis- 
count account''  with  the  amount  so  earned,  the  total  amount  cred- 
ited to  the  ** earned  discount  account"  during  the  year  should  be 
considered  income  and  should  be  so  reported.  The  corporation 
reporting  income  of  this  character  should  state  in  a  memoran- 
dum attached  to  its  return  which  of  the  two  methods  was  used 
in  determining  the  amount  of  discount  returned.'  The  latter  of 
the  two  above  methods  has  been  generally  recognized  as  the  cor- 
rect method  of  computing  such  income  and  the  Comptroller  of  the 
Currency  has  suggested  the  adoption  of  this  method  by  all  na- 
tional banks.  In  a  case  where  the  method  of  handling  discount 
and  interest  on  time  loans  was  changed  on  January  1,  1918  from 
the  former  to  the  latter  of  the  two  above  methods  the  Treasury 
Department  ruled  that  amended  returns  should  be  filed  showing 
the  correct  amount  of  income  back  to  the  year  1909  inclusive,  or 
to  the  date  of  the  bank's  organization,  if  organized  subsequent  to 
1909.® 

Inventory.  Taxpayers  engaged  in  manufacturing  or  mercan- 
tile business  usually  determine  their  net  income  by  inventory,  pur- 
chases during  the  year  plus  the  stock  on  hand  at  the  beginning 
of  the  year,  being  subtracted  from  sales  during  the  year  plus 
stock  on  hand  at  the  close  of  the  year,  or  vice  versa,  to  ascertain 
the  gain  or  loss.  The  Treasury  Department's  first  recognition  of 
this  system  required  that  in  every  case  where  the  annual  gain  or 
loss  was  determined  by  inventory,  the  merchandise  must  be  inven- 
toried at  cost  price,  as  any  loss  in  salable  value  would  ultimately 
be  reflected  in  the  sales  during  the  year  when  the  goods  were  dis- 
posed of.  This  rule  permitting  inventories  on  the  basis  of  cost 
only  was  later  altered  and  new  rules  established  for  the  purpose 
of  income  and  excess-profits  tax  returns,  permitting  inventories 
at  cost  or  market  value,  whichever  is  lower.^®  Except  where  in- 
ventories are  allowed  at  cost  or  market,  gain  or  loss  must  in  all 

8  Beg.  33  Eev.,  Art  114. 

•  Letter  from  Treasury  Department  dated  February  11,  1919;  I.  T.  S.  1919, 
1[  3248. 

10  T.  D.  2609.  The  Attorney-General  has  advised  on  the  authority  of  Doyle 
V.  Mitchell  Brothers,  247  TJ.  S.  179,  that  the  methods  of  taking  inventories 
authorized  by  T.  D.  2609  are  permissible.     (T.  D.  2744;  T.  D.  2649.) 
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cases  be  determined  on  the  basis  of  cost  or  of  value  as  of  March 
1, 1913.**  In  no  cases  should  overhead  charges  be  included  in  in- 
ventory,** It  is  provided  by  the  Revenue  Act  of  1918  that  when- 
ever in  the  opinion  of  the  Commissioner  the  use  of  inventories  is 
necessary  in  order  clearly  to  determine  the  income  of  any  tax- 
payer, inventories  shall  be  taken  by  such  taxpayer  upon  such 
basis  as  the  Commissioner  with  the  approval  of  the  Secretary  may 
prescribe  as  conforming  as  nearly  as  may  be  to  the  best  account- 
ing practice  in  the  trade  or  business  and  as  most  clearly  reflectihg 
the  income,*'  and  gain  or  loss  is  determined  in  the  case  of  prop- 
erty acquired  on  or  after  March  1,  1913,  on  the  basis  of  the  cost 
thereof  or  inventory  value,  if  the  inventory  is  made  in  accordance 
with  the  above  provision,** 

Need  op  Inventories.  In  order  to  reflect  the  net  income  cor- 
rectly, inventories  at  the  beginning  and  ending  of  each  year  are 
necessary  in  every  case  in  which  the  production,  purchase  or  sale 
of  merchandise  is  an  income-producing  factor.  The  inventory 
should  include  raw  materials  and  supplies  on  hand  that  have  been 
acquired  for  Sale,  consumption  or  use  in  productive  processes,  to- 
gether with  all  finished  or  partly  finished  goods.  Title  to  the  mer- 
chandise included  in  the  inventory  should  be  vested  in  the  tax- 
payer and  goods  merely  ordered  for  future  delivery  and  for  which 
no  transfer  of  title  has  been  effected  should  be  excluded.  The 
inventory  should  include  merchandise  sold  but  not  shipped  to  the 
customer  at  the  date  of  the  invientory,  together  with  any  merchan- 
dise put  upon  consignment,  but  if  such  goods  have  been  included 
in  the  sales  of  the  taxable  year  they  should  not  be  taken  in  the 
inventory.  It  should  also  include  merchandise  purchased,  al- 
though not  actually  received,  title  to  which  has  passed  to  the  pur- 
chaser. In  this  regard  care  should  be  exercised  to  take  into  the 
accounts  all  invoices  or  other  charges  in  respect  of  merchandise 
properly  included  in  the  inventory,  but  which  is  in  transit  or  for 
other  reasons  has  not  been  reduced  to  physical  possession.** 

11 T  D.  2609. 

18  See  instTuetioDS  on  back  of  Form  1031  for  1916. 

18  Revenue  Act  of  1918,  f  203. 

14  Revenue  Act  of  1918,  f  202  (a)  2.  Copies  of  inventory  need  not  be  filed 
-with  the  return,  but  it  is  recommended  that  the  taxpayer  attach  to  his  return 
a  summarized  analysis  of  his  inventories.     (I.  T.  S.  1919,  %  3958.) 

15  Reg.  45,  Arts.  24,  1581 ;  T.  D.  2609. 
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Valuation  of  Inventories.  Inventories  should  he  valued  at 
(a)  cost  or  (b)  cost  or  market,  whichever  is  lower.  Whichever 
basis  is  adopted  must  be  applied  to  each  item  and  not  merely  to 
the  total  of  the  inventory;  that  is,  if  for  instance  basis  (b)  is 
adopted,  the  value  of  each  item  in  the  inventory  will  be  meas- 
ured by  market  if  that  is  lower  than  cost,  or  by  cost  if  that  is 
lower  than  market.  A  taxpayer  may,  regardless  of  his  past  prac- 
tice, adopt  the  basis  of  cost  or  market,  whichever  is  lower,  for  his 
1918  inventory,  provided  a  disclosure  of  the  fact  and  that  it  rep- 
resents a  change  is  made  in  the  return.  Thereafter  changes  can 
be  made  only  after  permission  is  secured  from  the  Commissioner. 
Inventories  should  be  recorded  in  a  legible  manner  and  properly 
computed  and  summarized,  and  should  be  preserved  as  a  part  of 
the  accounting  records  of  the  taxpayer.  Gk)ods  taken  in  the  in- 
ventory which  have  been  so  intermingled  that  they  can  not  be 
identified  with  specific  invoices  will  be  deemed  to  be  the  goods 
most  recently  purchased.*® 

Inventobies  at  Cost.  Cost  means:  (1)  In  the  case  of  mer- 
chandise purchased,  the  invoice  price  less  trade  or  other  discounts 
except  strictly  cash  discounts  approximating  ja  fair  interest  rate, 
which  may  be  deducted  or  not  at  th^  option  of  the  taxpayer  pro- 
vided a  consistent  course  is  followed.  To  this  net  invoice  price 
should  be  added  transportation  or  other  necessary  charges  in- 
curred in  acqiiiring  possession  of  the  goods;  (2)  In  the  case  of 
merchandise  produced  by  the  taxpayer,  (a)  the  cost  of  raw  ma- 
terials and  supplies  entering  into  or  consumed  in  connection  with 
the  product,  (b)  expenditures  for  direct  labor,  (c)  indirect  ex- 
penses incident  to  and  necessary  for  the  production  of  the  par- 
);icular  article,  including  in  such  indirect  expenses  a  reasonable 
proportion  of  management  expenses,  but  not  including  any  cost 
of  selling  or  return  on  capital  whether  by  way  of  interest  or 
profit.  In  any  industry  in  which  the  usual  rules  for  computation 
of  cost  of  production  are  inapplicable,  costs  may  be  approximated 
upon  such  basis  as  may  be  reasonable  and  in  conformity  with  es- 
tablished trade  practice  in  the  particular  industry." 

Inventories  at  Market.  Market  means  the  current  bid  price 
prevailing  at  the  date  of  the  inventory  for  the  particular  mer- 

le  Beg.  45,  Art.  1582. 
17  Reg.  45,  Art.  1583, 
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chandise,  and  is  applicable  to  goods  purchased  and  on  hand  and 
to  basic  materials  in  goods  in  process  of  manufacture  and  in  fin- 
ished goods  on  hand,  exclusive,  however,  of  goods  on  hand  or 
in  process  of  manufacture  for  delivery  upon  firm  sales  contracts 
at  fixed  prices  entered  into  before  the  date  of  the  inventory. 
Where  no  open  market  quotations  are  available  the  taxpayer 
must  use  such  evidence  of  a  fair  market  price  at  the  date  or  dates 
nearest  the  inventory  as  may  be  available  to  him,  such  as  speci^c 
transactions  in  reasonable  volume  entered  into  in  good  faith,  or 
compensation  paid  for  cancellation  of  contracts  for  purchase  com- 
mitments. The  burden  of  proof  will  rest  upon  the  taxpayer  in 
each  case  to  satisfy  the  Commissioner  of  the  correctness  of  the 
prices  adopted.  It  is  recognized  that  in  the  latter  part  of  1918, 
by  reason  among  other  things  of  governmental  control  not  having 
been  relinquished,  conditions  were  abnormal  and  in  many  com- 
modities there  was  no  such  scale  of  trading  as  to  establish  a  free 
market.  In  such  a  case,  when  a  market  has  been  established  dur- 
ing the  succeeding  year,  a  claim  may  be  filed  for  any  loss  sus- 
tained.** 

Inventories  by  Dealers  in  Securities.  A  dealer  in  securities, 
who  in  his  books  of  account  regularly  inventories  unsold  securi- 
ties on  hand  either  (a)  at  cost  or  (b)  at  cost  or  market  which- 
ever is  lower,  may  make  his  return  upon  the  basis  upon  which  his 
accounts  are  kept ;  provided  that  a  description  of  the  method  em- 
ployed shaU  be  included  in  or  attached  to  the  return,  that  all  the 
securities  must  be  inventoried  by  the  same  method,  and  that  such 
method  must  be  adhered  to  in  subsequent  years,  unless  another 
be  authorized  by  the  Commissioner.  For  the  purpose  of  this  rule, 
a  dealer  in  securities  is  a  merchant  of  securities,  whether  an  in- 
dividual, partnership  or  corporation,  with  an  established  place 
of  business,  regularly  engaged  in  the  purchase  of  securities  and 
thiBir  resale  to  customers,  that  is,  one  who  as  a  merchant  buys  se- 
curities and  sells  them  to  customers  with  a  view  to  the  gains  and 
profits  that  may  be  derived  therefrom.  If  such  business  is  simply 
a  branch  of  the  activities  carried  on  by  such  person,  the  securities 
inventoried  as  here  provided  may  include  only  those  held  for 
purposes  of  resale  and  not  for  investment.^*    A  bank  or  other  in- 

MBeg.  45,  Art.  1584." 
19  Beg.  45,  Art.  1585. 
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stitution  having  a  regularly  established  department  for  the  mer- 
chandising of  securities,  even  though  that  department  is  subor- 
dinate in  importance' to  other  departments,  is  entitled  to  the  same 
benefit  of  using  the  basis  above  provided  of  inventorying  securi- 
ties acquired  ^and  held  for  resale,  as  one  who  is  solely  a  dealer  in 
securities.  In  so  far  as  the  bank  or  other  institution  carries  on, 
with  an  established  place  of  business,  a  department  for  the  mer- 
chandising of  securities^  it  is  in  respect  of  such  department 
treated  in  the  same  way  as  any  other  security  merchant.*^  Tax- 
payers who  buy  and  sell  or  hold  securities  for  investment  or  spec- 
ulation, and  not  in  the  course  of  an  established  business,  and  of- 
ficers of  corporations  i&d  members  of  partnerships,  who  in  their 
individual  capacities  buy  and  sell  securities,  are  not  dealers  in 
securities  within  the  meaning  of  this  rule.*^ 


so  Letter  from  Treasury  Department  dated  June  28,  1919;  I.  T.  8.  1919, 
1 3473. 

81  Reg.  45,  Art.  1586. 


CHAPTER  17   ' 

INCOME  FROM  SALES  OR  DEtUINQS  IN  PROPERTY — QUASI-CAPITAL» 

TRANSACTIONS 

The  lajv'  expressly  provides  that  gains,  profits  and  income  de- 
rived from  sales  or  dealings  in  property,  whether  real  or  pei^- 
sonal,  growing  ont  of  the  ownership  or  use  of  or  interest  in  such 
property,  shall  be  taxable.*  It  has  been  argued  that  gains  re- 
sulting from  an  increase  in  capital  should  not  be  taxed  in  cases 
where  an  owner  was  not  engaged  in  the  business  of  d^paling.in  duch 
property,  but  the  broad  language  of  the  Revenue  Act  of  1918  in- 
dicates that  Congress  intended  the  tax  to  apply  to  all  transac- 
tions whether  or  not  the  taxpayer  is  a  dealer,  and  the  Treasury 
Department  has  so  held.*    A  leading  case  •  construing  the  income 

1  Revenue  Act  of  1918,  |  213  (a). 

Sin  Doyle  v.  Mitchell  Brothers,  247  U.  S.  179,  decided  under  the  1909 
Law,'  the  Court  said :  '  *  Selling  for  profit  is  too  familiar  a  business  transaction 
to  permit  us  to  suppose  that  it  was  intended  to  be  omitted  from  consideration 
in  an  act  for  taxing  the  doing  of  business  in  corporate  form  upon  the  basis 
of  the  income  received  'from  all  sources.'  "  Although  the  plaintiff  in  this 
case  was  not  a  real  estate  trading  corporation  the  court  proceeded  on  the 
assumption  that  certain  of  the  proceeds  of  a  conversion  of  stumpage  lands 
should  be  treated  as  income,  the  difficult  question  at  issue  being  to  differentiate 
between  the  capital  and  income  of  such  proceeds.  In  Hays  v.  Gauley  Moun- 
tain Coal  Co.,  247  U.  8.  189,  although  the  plaintiff  was  not  engaged  in  the 
business  of  trading  in  stocks  and  did  not  have  such  business  among  its  cor- 
porate powers,  the  court  held  that  so  much  of  the  profits  from  a  sale  of  certain 
stock  as  might  be  deemed  to  have  accrued  subsequent  to  December  31,  1908, 
must  be  treated  as  gross  income.  See  also  U.  S.  v:  Cleveland  etc.  By.  Co., 
247  U.  S.  195.  These  cases,  however,  construed  the  1909  Law,  which  was  not 
an  income  tax  law,  but  a  law  imposing  an  excise  tax.  T.  D.  2090;  T.  D. 
2137;  see  Trefry  v.  Putnam  (Mass.),  116  N.  B.  904. 

8  Gray  v.  Darlington,  15  Wall.  63.  This  case  is  in  apparent  conflict  with 
the  earlier  lower  court  case  of  U.  8.  v.  8mith,  1  Sawy.  277,  27  Fed.  Cas.  No. 
16,341,  in  which  it  was  held,  over  the  objection  that  annual  gains  meant  only 
the  appreciation  or  increase  in  the  value  for  the  year  in  which  a  sale  occurs, 
that  annual  gains  upon  a  sale  of  corporate  stock  meant  all  gains  realized  in 
a  glTen  yeafi  although  th^  had  been  accumulating  by  the  increase  in  value 
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tax  act  of  1864  held  that  the  gain  to  an  individual  resulting 
from  the  sale  of  property,  purchased  by  him  several  years  be- 
fore, was  not  taxable,  on  the  theory  that  the  increased  value  of 
the  property  could  not  be  said  to  be  gain  in  any  particular  year 
of  the  time  during  which  it  was  held.*  It  has  been  argued  that 
the  rule  laid  down  in  this  case  should  be  applied  to  the  present 
law,  but  the  language  of  the  statute  "under  which  the  case  was 
decided  differs  considerably  from  the  language  of  the  1909,  1913, 
1916  and  1918  Laws  and  it  is  not  certain  whether  such  a  rule 
would  be  applied  to  the  construction  of  the  present  statute. 

Basis  for  Determining  Oain  or  Loss  from  Sale.  For  the  pur- 
pose of  ascertaining  the  gain  or  loss  from  the  sale  or  exchange 
of  property  the  basis  is  (a)  its  fair  market  price  or  value  as  of 
March  1,  1913,  if  acquired  prior  thereto,  or  (b),  if  acquired  on 
or  after  that  date,  its  cost  or  its  approved  inventory  value.  The 
gain,  profit  or  income  derived  from  sales  or  dealings  in  prop- 
erty is  the  amount  by  which  the  selling  price  of  the  property 
exceeds  such  fair  market  price  or  value,  cost  or  approved  inven- 
tory value.*^ 

Sale  op  Property  AcQuniEa)  by  Gift  or  Bequest.  In  the  case  of 
property  acquired  by  gift,  bequest,  devise  or  descent  the  basis  for 
computing  gain  or  loss  on  a  sale  is  the  fair  market  price  or  value 
of  the  property  at  the  date  of  acquisition  or  as  of  March  1,  1913, 
if  acquired  prior  thereto.  For  the  purpose  of  determining  the 
profit  or  loss  from  the  sale  of  property  acquired  by  bequest,  de- 
vise or  descent  since  February  28,  1913,  its  value  as  appraised 
for  the  purpose  of  the  Federal  estate  tax,  or  in  the  case  of  estates 
not  subject  to  that  tax  its  value  as  appraised  in  the  State  court 

of  the  stock  for  many  years  following  the  enactment  of  the  law  taxing  annual 
gains. 

4  It  is  stated  by  Mr.  Justice  McKenna  in  Lynch  v.  Turrish,  247  U.  S.  221, 
that  the  case  of  Gray  v.  Darlington  decided  that  such  an  advance  in  value 
is  not  income  at  all,  but  merely  increase  of  capital  and  not  subject  to  tax 
as  income.     See  Scott  v.  Schwab,  255  Fed.  57. 

5 Reg.  45,  Art.  1561;  Revenue  Act  of  1918,  §202  (a).  The  above  provi- 
sion establishing  the  fair  market  price  or  value  as  of  March  1,  1913,  as  a  basis 
in  the  case  of  property  acquired  prior  to  that  date  first  appeared  in  the  1916 
Law,  no  reference  being  made  in  the  1909  Law  or  the  1913  Law  as  to  assets 
acquired  prior  to  the  incidence  of  the  tax. 
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for  the  purpose  of  State  inheritance  taxes,  should  be  deemed  to 
be  its  fair  market  value  when  acquired.^ 

Profit  Not  Based  on  Book  Values.  The  value  at  which 
property  is  carried  -on  the  books  of  the  owner  is  not  concltisive 
evidence  of  its  actual  value.  Where  the  Government  attempts 
to  impose  a  tax  upon  the  difference  between  the  book  value  and 
selling  price,  the  taxpayer  may  show  by  other  evidence  the  actual 
cost  thereof  or  the  actual  value  at  the  incidence  of  the  tax.'' 

Fair  Market  Price  or  Value  as  of  lOarch  1, 1913.  When  prop- 
erty sold  was  acquired  prior  to  March  1,  1913,  its  original  cost 
is  disregarded  as  a  basis  for  any  gain  derived  or  loss  sustained 
and  the  value  as  of  March  1,  1913,  is  taken,  whether  such  value 
is  more  or  less  than  the  original  cost.  What  the  fair  market 
price  or  value  of  property  was  on  March  1,  1913,  is  a  question 
of  fact  to  be  established  by  any  evidence  which  will  reasonably 
and  adequately  make  it  appear.^    The  value  of  the  tangible  and 

6  Beg.  45,  Art.  1562. 

7  See  Doyle  v.  Mitchell  Brothers,  247  XT.  S.  179;  U.  S.  v.  Guggenheim  Ex- 
ploration Co.,  238  Fed.  231 ;  Forty-Fort  Coal  Co.  v.  Kirkendall,  233  Fed.  704, 
upon  the  questipn  of  the  weight  to  be  attached  to  book  entries.  Under  the 
provisions  of  the  1909  Law  the  Treasury  Department  permitted  income  to  be 
computed  on  the  basis  of  changes  in  book  values.  Hence,  where  a  corpora- 
tion for  the  years  1909  to  1912  inclusive,  made  its  returns  strictly  in  accord 
with  the  regulations  then  in  force,  the  increase  of  book  values  of  property 
being  returned  as  income  and  corresponding  decreases  being  deducted,  the 
profit  on  the  sale  of  such  property  could  be  computed  under  the  1913  Law 
by  deducting  the  last  adjusted  value  subsequent  to  January  1,  1909,  without 
pro-rating,  as  required  in  other  cases.  (T.  D.  2130.)  This  ruling  has  no 
application  under  either  the  1916  Law,  or  the  Bevenue  Act  of  1918,  which 
expressly  requires,  in  all  cases,  that  the  gain  be  based  on  the  value  as  of  March 
1,  1913,  regardless  of  any  book  values  prior  thereto. 

'BBeg.  45,  Art.  1561.  Under  the  1909  and  1913  Laws  it  was  the  practice 
of  the  Department  to  require  the  taxable  profit  to  be  determined  by  first  ascer- 
taining the  difference  between  the  cost  and  the  selling  price  and  then  pro 
rating  the  result  according  to  the  number  of  months  the  property  was  held 
before  and  after  the  incidence  of  the  tax,  but  this  rule  has  no  application 
ond^r  the  present  laws,  except  as  a  last  resort  when  the  value  aa  of  March 
1,  1913,  cannot  be  found  by  other  means.  In  Doyle  v.  Mitchell,  247  U.  8. 
179,  no  question  was  raised  as  to  whether,  in  apportioning  the  profits  derived 
from  a  distribution  of  capital  assets  acquired  before  and  converted  after  the  _ 
incidence  of  the  tax,  the  division  should  be  pro  rata  according  to  the  time 
elapsed,  or  should  be  based  upon  an  inventory  taken  as  of  the  day  before 
the  incidence  of  the  tax.  The  latter  method  was  adopted  and  the  government 
made  no  contention  as  to  the  accuracy  of  the  result  thereby  reached.    In  Hays 

F.  T.— 17 
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intangible  assets  of  a  corporation,  inclusive  of  the  value  of  good 
will,  as  of  March  1,  1913,  is  to  be  taken  into  consideration,  to- 
gether with  fifuch  other  facts  as  may  be  necessary,  where  it  is 
desired  to  establish  the  market  value  of  its  outstanding  capital 
stock  on  March  1,  1913,  for  income  tax  purposes .• 

Shares  op  Same  Stock  Bought  at  Dipperent  Prices.  When 
various  parcels  of  stock  of  the  same  issue^  are  bought  and  sold 
on  different  dates  and  at  different  prices,  the  shares  sold  should 
be  identified,  if  possible,  by  the  numbers  of  the  certificates  covr 
ering  them,  and  the  cost  of  the  identical  shares  should  be  de- 
ducted in  order  to  determine  the  profit.  Where  it  is  impossible 
to  identify  the  shares  in  this  manner,  the  shares  should  be  con- 
sidered to  be  sold  in  the  order  in  which  they  were  purchased, 
that  is,  the  cost  of  the  first  shares  purchased  should  be  deducted 
from  the  selling  price  of  the  first  shares  sold.*^ 

Market  Value  op  Securities  on  March  1,  1913.  Where  stock, 
acquired  prior  to  March  1, 1913,  is  sold,  and  such  stock  was  traded 
in  on  an  exchange,  the  fair  market  price  or  value  as  of  March  1, 
1913,  is  held  to  be  the  average  price  for  the  day  in  cases  where 
there  is  a  variation  between  the  opening  and  closing  price.** 

Cost  of  Property.  The  cost  of  property  i^  the  actual  price  paid 
for  it  when  acquired,  together  with  (a)  the  expense  of  acquiring 
it,  (b)  the  expense  of  selling  it,  (c)  the  cost  of  any  improve- 
ments or  betterments  which  have  been  made  with  respect  to 
the  property,**  and  (d)  carrying  charges,  provided  they  have 
been  capitalized  and  have  not  been  deducted  in  any  annual  return 
of  the  owner  filed  subsequent  to  the  incidence  of  the  income  tax.** 

v.  Gaulej  Mountain  Coal  Co.  247  XT.  S.  1S9,  the  court  referred  to  the  method 
employed  as  a  matter  of  detail,  to  be  settled  according  to  the  best  evidence 
obtainable  and  in  accordance  with  valid  departmental  regulations,  and  in  the 
case  at  bar,  involving  a  sale  of  securities,  there  being  no  evidence  of  inventory 
value,  a  prorating  method  was  adopted.  In  U.  S.  v.  Cleveland  etc.  Railway 
Co.,  247  U.  S.  195,  the  market  value  of  stock  on  the  last  day  before  the  in- 
cidence of  the  tax  was  taken  as  a  measure  of  capital  assets.     (See  T.  D.  2740.) 

9  Letter  from  Treasury  Department  dated  July  22,  1919;  I.  T.  S.  1919, 
^  3506. 

10  Beg.  45,  Art.  39;  Letter  from  Treasury  Department  dated  February  26, 
1916;  L  T.  S.  1918,  111413  and  1343;  Reg.  45,  Art.  36. 

11  Letter  from  Treasury  Department  dated  November  21,  1916;  I.  T.  S. 
1919,  K  1857. 

12  T.  D.  2090. 
18  T.  D.  2137. 
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Interest  should  not  be  added  to  the  purchase  price  in  order  to 
ascertain  cost/*  and  cost  must  be  reduced  by  the  amount  of  any 
depreciation  or  depletion  sustained  since  February  28,  1913." 

Selling  Price.  A  sale  of  property  usually  involves  the  pay- 
ment of  cash  in  whole  or  in  part  therefor,  and  in  so  far  as  pay- 
ment is  received  by  the  vendor  in  cash  no  special  diflSculty  arises 
in  determining  the  amount  of  his  gains,  profits  or  income.  The 
statute,  however,  taxes  income  from  dealings  in  property  as  well 
as  sales  thereof,  and  reaches  transactions  such  as  exchanges  of 
property,  which  in  effect  may  be  sales  for  a  consideration  in  the 
equivalent  of  cash.*'  In  a  sense,  property  received  in  exchange 
for  other  property  constitutes  a  selling  price^  other  than  cash, 
and  in  such  cases  the  determination  of  the  amount  thereof  and 
the  gains,  profits  or  income  of  the  vendor,  if  any,  presents  the 
difficulties  discussed  in  the  following  paragraphs. 

Ezchanges  of  Property.  Qain  or  loss  arising  from  the  acquisi- 
tion and  subsequent  disposition  of  property  is  realized  when  as 
the  result  of  a  transaction  between  the  owner  and  another  per- 
son the  property  is  converted  into  cash  or  into  property  (a)  that 
is  essentially  different  from  the  property  disposed  of  and  (b)  that 
has  a  market  value.  In  other  words,  both  (a)  a  change  in  sub- 
stance and  not  merely  in  form,  and  (b)  a  change  into  the  equiva- 
lent of  cash,  are  required  to  complete  or  close  a  transaction 
from  which  income  may  be  realized.  By  way  of  illustration,  if 
a  man  owning  ten  shares  of  listed  stock  exchanges  his  stock  cer- 
tificate for  a  voting  trust  certificate,  no  income  is  realized,  be- 
cause the  conversion  is  merely  in  form;  or  if  he  exchanges  his 
stock  for  stock  in  a  small,  closely  held  corporation,  no  income 

14  Hays  V.  Ganley  Mountain  Coal  Co.,  247  U.  S.  ,189.  In  this  case  the  court 
said:  ''That  the  sale  resulted  in  a  gain  or  profit  to  the  extent  of  $210,000, 
the  difference  between  the  buying  and  selling  prices,  is  not  to  be  doubted, 
for  there  is  no  merit  in  the  contention  that  interest  should  be  added  to  the 
purchase  price  in  order  to  ascertain  its  cost.  The  money  that  went  into  the 
purchase  was  not  loaned  at  interest;  on  the  contrary,  by  the  very  fact  of 
the  purchase  it  was  placed  where  it  could  not  earn  interest  for  the  respondent 
in  the  ordinary  sense,  and  the  gain  represented  by  the  increase  of  selling  price 
over  cost  price  must  be  regarded  as  a  substitute  for  whatever  return  some 
other  form  of  investment  might  have  yielded.''  The  court  refused  to  pass 
on  this  question  in  State  ex  rel.   Bundy  v.  Nygaard  (Wis.),  158  N.  W.  87. 

IB  Reg.  45,  Art.  1561. 

16  For  a  discussion  of  income  in  the  equivalent  of  cash,  see  Chapter  14. 
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is  realized  if  the  new  stock  has  no  market  value,  although  the 
conversion  is  more  than  formal;  but  if  he  exchanges  his  stock 
for  a  Liberty  Bond^  income  may  be  realized,  because  the  conver- 
sion is  into  independent  property  having  a  market  value.  The 
property  received  in  exchange  of  a  so-called  convertible  bond 
for  stock  pursuant  to  such  a  privilege  granted  in  the  bond  will 
produce  income  if  the  stock  received  in  exchange  has  a  fair 
market  value  in  excess  of  the  cost  or  fair  market  value  as  of 
March  1,  1913,  of  the  bond.*'' 

I>et6nuination  of  Gain  or  Loss  from  Exchange  of  Property. 
The  amount  of  income  derived  in  the  case  of  an  exchange  of  prop- 
erty, as  of  stock  for  a  bond,  is  the  excess  of  the  fair  market 
value  at  the  time  of  exchange  of  the  bond  received  in  exchange 
over  the  original  cost  of  the  stock  exchanged  for  it,  or  over  the 
fair  market  price  or  value  of  such  stock  as  of  March  1,  1913,  if 
acquired  before  that  date.  The  amount  of  income  derived  from 
a  subsequent  sale  of  the  bond  for  cash  is  the  excess  of  the  amount 
so  received  over  the  fair  market  value  of  such  bond  when  ac- 
quired in  exchange  for  the  stock.  On  the  other  hand,  if  the 
property  received  in  exchange  is  substantially  the  same  prop- 
erty or  has  no  market  value,  then  no  gain  or  loss  is  realized,  but 
the  new  property  is  to  be  regarded  as  substituted  for  the  old 
and  upon  a  sale  of  the  new  property  the  amount  of  income  derived 

IVKeg.  45,  Art.  1563;  Letter  from  Treasury  Department  dated  August  3, 
1917;  I.  T.  S.  1918, 111308.  The  above  ruling  (Beg.  45,  Art.  1563)  especially 
the  illustration  of  the  closely  held  corporation  is  to  be  considered  in  connec- 
tion with  and  as  limited  by  T.  D.  2.924.  See  notes  24  and  29.  It  seems  to  be 
a  fairer  and  more  justifiable  construction  of  the  statute  than  the  Treasury 
Department's  later  ruling.  In  U.  S.  v.  Smith,  27  Fed.  Cas.  No.  16,341,  it 
was  held  that  when  property  is  exchanged  or  bartered  for  other  property, 
neither  having  a  fixed  or  determinable  money  value,  and  the  exchange  is  not 
made  on  the  basis  of  money  value,  no  taxable  income  arises  from  the  trans- 
action. Thus,  an  exchange  of  one  horse  for  another  horse,  does  not  create 
taxable  gain  to  either  party  to  the  transaction  though  each  may  feel  con- 
vinced he  is  the  ri(:her  by  the  deal.  If  either  party  subsequently  sells  the 
horse  received  by  him  in  the  exchange,  his  profit  wiU  then  be  the  difference 
between  the  selling  price  of  that  horse  and  the  cost  to  him  of  the  horse  he 
first  owned.  It  was  said  in  the  district  court  in  Sargent  Land  Co.  v.  Von 
Baumbach,  207  Fed.  423,  affirmed  219  Fed.  31,  reversed  242  U.  S.  503,  "The 
mere  change  of  form  of  ownership  from  that  of  these  individuals  to  that  of 
a  corporation  owned  by  the  same  individuals  cannot  produce  such  large  profits 
as  are  claimed  here." 
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is  the  excess  of  the  amount  so  received  over  the  cost  or  fair  mar^ 
ket  value  as  of  March  1, 1913,  of  the  old." 

FiTChange  for  Different  Kinds  of  Property.  If  property  is  ex- 
changed for  two  different  kinds  of  property,  such  as  bonds  and 
stocky  the  bonds  having  a  market  value  and  the  stock  none,  the 
value  of  the  bonds  is  to  be  compared  with  the  cost  or  fair  mar- 
ket value  as  of  March  1,  1913,  of  the  original  property,  as  the 
case  may  be.  If  the  market  value  of  the  bonds  is  less  than  sruch 
cost  or  value,  the  difference  represents  the  cost  of  the  stock.  If 
the  market  value  of  the  bonds  is  greater  than  such  cost  or  value, 
the  difference  is  taxable  income  at  the  time  of  the  exchange  and 
whenever  sold  the  entire  proceeds  of  the  stock  will  be  taxable. 
If  property  is  exchanged  for  two  different,  kinds  of  property,  such 
as  bonds  and  stock,  neither  having  a  market  value,  the  cost  or 
fair  market  value  as  of  March  1,  1913,  of  the  original  property 
should  be  apportioned,  if  possible,  between  the  bonds  and  stock 
for  the  purpose  of  determining  gain  or  loss  on  subsequent  sales. 
If  no  fair  apportionment  is  practicable,  no  profit  on  any  subse- 
quent sale  of  any  part  of  the  bonds  or  stock  is  realized  until  out 
of  the  proceeds  of  sales  shall  have  been  recovered  the  entire  cost 
or  fair  market  value  as  of  March  1,  1913,  of  the  original  prop- 
erty." 

Bearganisation,  Merger,  Oonsolidation  and  Dissolution  of  Cor- 
porations. When  property  is  exchanged  for  other  property,  the 
property  received  in  exchange  is  to  be  treated  for  the  purpose 

IB  Beg.  45,  Art.  1564.  See,  however,  T.  D.  2924,  amending  Beg.  45,  Arts. 
1566  and  1567  and  notes  17,  24  and  29.  Where  a  broker  induces  a  customer  to 
change  his  investments,  on  the  basis-  of  market  prices  at  a  certain  time,  the  dif- 
ference in  prices  being  adjusted  bj  a  cash  payment,  such  a  transaction  is  one  in 
which  each  party  is  able  to  compute  in  money  values  his  gain  or  loss.  Thus,  as 
an  illustration,  Jones  may  have  purchased  a  bond  for  $900,  and  Smith  may  have 
purchased  ten  shares  of  stock  for  $850.  The  market  for  each  investment  hav- 
ing gone  up  ten  points,  Jones  and  Smith  exchange  investments,  Smith  paying 
$50  additional  in  cash.  As  a  result,  Jones  is  in  possession  of  stock  having 
a  market  value  of  $950  and  $50  in  cash,  while  Smith  has  a  bond  with  a  mar- 
ket vahie  of  $1,000,  but  his  amount  of  cash  is  reduced  by  $50.  Upon  analysis 
it  18  seen  that  the  transaction  is  in  fact  a  double  one,  equivalent  to  each  party 
having  paid  the  other  in  cash  the  fuU  market  value  of  the  security,  and  hav- 
ing purchased  from  the  other,  for  cash,  a  new  security.  Each  has  clearly 
realised  a  gain  of  $100  and,  with  respect  to  each,  the  transaction  is  a  closed 
and  completed  one.    Each  should  report  income  of  $100. 

l^Beg.  45,  Art.  1565. 
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of  determining  gain  or  loss  as  the  equivalent  of  cash  to  the 
amount  of  its  fair  market  value,  if  any ;  but  when  in  connection 
with  the  reorganization,  merger,  or  consolidation  of  a  corpora- 
tion a  person  receives  in  place  of  stock  or  securities  owned  by 
him  new  stock  or  securities  of  no  greater  aggregate  par  or  face 
value,  no  gain  or  loss  is  deemed  to  occur  from  the  exchange,  and 
the  new  stock  or  securities  received  are  tr.eated  as  taking  the 
place  of  the  stock,  securities,  or  property  exchanged.  When  in 
the  case  of  any  such  reorganization,  merger  or  consolidation  the 
aggregate  par  or  face  value  of  the  new  stock  or  securities  re- 
ceived is  in  excess  of  the  aggregate  par  or  face  value  of  the 
stock  or  securities  exchanged,  a  like  amount  in  par  or  face  value 
of  the  new  stock  or  securities  received  is  treated  as  taking  the 
value  of  the  stock  or  securities  exchanged,  and  the  amount  of 
the  excess  in  par  or  face  value  is  treated  as  a  gain  to  the  extent 
that  the  fair  market  value  of  the  new  stock  or  securities  is 
greater  than  the  cost  (or  if  acquired  prior  to  March  1,  1913,  the 
fair  market  value  as  of  that  date)  of  the  stock  or  securities  ex- 
changed.^   Amounts  distributed  in  the  liquidation  of  a  corpora- 

MBevenue  Act  of  1918,  §202  (b).  Prior  to  the  enactment  of  these  provi- 
sions the  rulings  upon  this  subject  were  obscure  and  inconsistent.  The  original 
rulings  were  to  the  effect  that  upon  a  reorganization,  where  a  new  corporation 
was  formed  with  a  larger  par  value,  the  transfer  of  the  assets  from  the  old 
to  the  new  and  the  exchange  of  stock  by  the  stockholders  of  the  old  for  a 
greater  par  value  of  stock  of  the  new,  did  not  create  taxable  income.  (Letter 
from  Treasury  Deparment  dated  May  3,  1915;  I.  T.  S.  1918,  11292;  Letter 
from  Treasury  Department  dated  April  1,  1915;  I.  T.  8.  1918,  1398.)  In 
the  latter  ruling  it  was  said:  ''In  this  transaction  there  is  nothing  to  indi- 
cate that  the  two  shares  of  stock  in  the  B.  Company  of  a  par  value  of  $100 
each,  had  a  value  in  cash  or  its  equivalent  in  excess  of  the  value  of  the  stock 
in  the  A  Company.  There  is  no  evidence  other  than  the  difference  in  the 
quantitative  par  value  of  the  shares  of  stock,  that  any  gain,  profit  or  income 
was  realized  from  the  exchange  of  the  shares  of  stock.  It  is,  therefore,  the 
opinion  of  this  office  that  no  accounting  of  income  will  be  required  until  such 
time  as  the  individual  in  question  sells  the  stock  of  the  B  Company  at  a  price 
in  excess  of  the  capital  which  he  originally  invested  in  the  stock  of  the  A 
Company.''  Where,  upon  a  reorganization,  new  stock  was  acquired  by  a 
stockholder  in  exchange  for  old  stock,  and  both  were  of  the  same  par  value, 
no  income  arose  at  the  time  of  the  exchange,  but  when  the  new  stock  was 
sold,  the  gain  was  required  to  be  based  upon  the  cost  of  the  old  stock,  or  its 
value  as  of  March  1,  1913.  (Letter  from  Treasury  Department  dated  March 
8,  1917;  I.  T.  S.  1918,  11302.)  Where  upon  a  reorganization  stock  of  the 
new  company  was  issued  in  exchange  for  shares  of  the  old,  the  new  company 
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lion  are  treated  as  payments  in  exchange  for  ^tock  or  shares, 

taking  over  the  property  of  the  old,  no  income  accrued  if  the  exchange  of 
stock  was  share  for  share  of  like  par  value,  even  though  the  property  of  the 
lirst  corporation  had  increased  in  value  over  a  period  of  years  since  its  stock 
was  first  issued.  Where  the  stock  of  both  corporations  was  of  like  par  value 
and  predicated  upon  exactly  the  same  assets  the  transaction  resulted  in  no 
gains,  profits  or  income  to  either  the  first  corporation  or  its  stockholders.  If 
the  stock  of  the  first  company  at  the  time  of  the  transaction  was  worth  * '  double 
par,"  the  stock  of  the  second  company,  being  supported  by  identically  the 
same  assets,  was  presumably  of  the  same  value,  and  the  exchange  of  the  new 
stock  for  the  old  resulted  in  no  income.  It  was  simply  an  exchange  of  assets 
of  like  character  and  like  value.  (Letter  from  Treasury  Department  dated 
March  8,  1917;  I.  T.  8.  1918,  111302.)  Where  the  assets  of  one  corporation 
Tiere  transferred  to  another,  the  stockholders  of  the  first  receiving  in  exchange, 
for  their  stock  a  greater  amount  of  stock,  par  value,  in  the  new  corporation, 
the  par  value  of  the  new  stock  was  considered  as  the  equivalent  of  cash  and 
taxable  to  the  extent  that  it  exceeded  the  cost  of  the  old.  Where  the  stock- 
holders of  a  corporation  surrendered  their  stock  for  stock  of  less  par  value, 
they  were  permitted  to  claim  a  loss  on  the  difference  between  the  cost  of  the 
old  and  the  par  of  the  new.  (Letter  from  Treasury  Department,  dated  March 
9,  1917;  I.  T.  8.  1918,  13222.)  In  later  rulings,  however,  it  was  held  that, 
upon  a  reorganization,  where  a  new  corporation  was  formed  with  a  stock  of 
larger  par  value,  the  transfer  of  assets  of  the  old  to  the  new  add  the  exchange 
of  stock  by  the  stockholders  of  the  old  for  stock  of  a  greater  par  value  of 
the  new,  created  income  to  the  old  corporation  and  its  stockholders;  but  that 
in  determining  the  amount  of  such  income,  or  the  '^ amount  received"  by  the 
old  corporation  and  the  "amount  distributed"  to  its  stockholders,  the  par 
value  of  the  stock  of  the  new  corporation  would  only  be  taken  as  the  actual 
value,  or  an  equivalent  of  cash,  '4n  the  absence  of  any  proof  to  the  con- 
trary. ' '  In  other  words,  although  the  transaction  was  still  held  to  be  a  closed 
and  completed  one,  the  conclusive  presumption,  that  the  par  value  of  the  stock 
of  the  new  corporation  represented  actual  value  and  was  the  equivalent  of 
rash,  was  reduced  to  a  rebuttable  presumption;  and  the  value  of  such  stock 
became  a  matter  of  proof,  or  question  of  fact.  (Letter  from  Treasury  De- 
partment dated  November  10,  1917;  I.  T.  8.  1918,  1(1309;  letter  from  Treas- 
ury Department  dated  December  8,  1917;  I.  ^.  S.  1918,  1|1313;  letter  from 
Treasury  Department  dated  March  19,  1918;  I.  T.  8.  1918,  1|3222;  Beg.  33 
Rev.,  Art.  101.)  The  Treasury  Department  then  drew  a  distinction  between 
reorganizations  involving  the  purchase  of  the  stock  and  those  involving  the 
purchase  of  the  assets  of  the  old  company.  It  was  held  that  where  a  corpora- 
tion acquired  from  stockholders  the  stock  of  another  corporation,  giving  in 
exchange  therefor  its  own  stock,  the  transaction  was  one  by  which  the  cor- 
poration acquiring  the  stock  became  the  sole  stockholder  of  the  other  cor- 
poration and  that  no  income  accrued  to  the  corporation  whose  stock  was  thus 
acquired.  This  was  true  even  though  later  the  holding  corporation  caused 
the  assets  of  the  underlying  company  to  be  transferred  to  it  for  mere  nominal 
consideration.     (Beg.  33  Bev.,  Art.  124.)     It  was  held  that  if  a  corporation 
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and  any  gain  or  profit  realized  thereby  is  taxed  to  the  distributee 
as  other  gains  or  profits.^ 

Exchange  op  Stock  fob  Other  Stock  of  No  Greater  Par 
Value.  In  general  where  two  (or  more)  corporations  unite  their 
properties  by  either  (a),  the  dissolution  of  corporation  B  and  the 
sale  of  its  assets  to  corporation  A ;  or  (b)  the  sale  of  its  property 
by  B  to  A  and  the  dissolution  of  B;  or  (c)  the  sale  of  the  stock 
of  B  to  A  and  the  dissolution  of  Bj  or  (d)  the  merger  of  B  into 
A;  or  (e)  the  consolidation  of  the  corporations,  no  taxable  in- 
come is  received  from  the  transaction  by  A  or  B  or  the  stock- 
holders of  either,  provided  the  sole  consideration  received  by 
B  and  its  stockholders  in  (a),  (b),  (c),  and  (d),  is  stock  or  se- 
curities of  A,  and  by  A  and  B  and  their  stockholders  in  (e)  is 
stock  or  securities  of  the  consolidated  corporation,  in  any  case 
of  no  greater  aggregate  par  or  face  value  than  the  old  stock 
and  securities  surrendered.  The  term**reorganization"  as  used 
in  the  Revenue  Act  of  1918^  includes  cases  of  corporate  re- 
adjustment where  stockholders  exchange  their  stock  for  the 
stock  of  a  holding  corporation,  provided  the  holding  corpora- 
tion and  the  original  corporatiqn,  in  which  it  holds  stock,  are 
so  closely  related  that  the  two  corporations  are  affiliated  **  and 
are  thus  required  to  file  consolidated  returns.  So-called  **  no- 
par- value"  stock  issued  under  a  statute  or  statutes  which  re- 
quire the  corporation  to  fix  in  a  certificate  or  on  its  books  of 
account  or  otherwise  an  amount  of  capital  or  an  amount  of  stock 

sold  its  assets  in  whole  or  in  part  and  the  purchase  price  was  paid  with  stock 
issued  bv  the  purchasing  company,  the  purchase  price  would  be  the  actual 
value  at  the  time  of  the  stock  issued  in  payment  for  such  assets.  (Beg.  S3 
Rev.,  Art.  101;  letter  from  Treasury  Department  dated  September  9,  1916; 
I.  T.  S-  1918, 1 1297.)  If  the  shares  of  stock  received  by  the  selling  Corpora- 
tion were  distributed  to  its  stockholders,  the  fair  market  value  of  the  stock 
so  distributed  in  excess  of  the  cost  (or  fair  market  value  as  of  March  1,  1913) 
of  the  stock  held  by  them  in  the  selling  corporation  would  be  considered  in- 
come to  the  stockholders.  (Letter  from  Treasury  Department  dated  Septem- 
ber 9,  1916;  I.  T.  S.  1918,  1(1297;  Reg.  33  Rev.,  Art.  101.)  If  the  excess 
over  value  as  of  March  1,  1913,  or  over  cost,  as  the  case  might  be,  included 
any  surplus  earned  since  March  1,  1913,  by  the  selling  company,  upon  which 
the  income  tax  had  been  paid,  the  excess  or  profits  resulting  from  the  sale 
might  be  reduced  by  the  amount  of  such  tax-paid  surplus. 

211{evenue  Act  of  1918,  §201  (c). 

82  Revenue  Act  of  1918,  §  202. 

28  See  Revenue  Act  of  1918,  f  240  (b),  Reg.  45,  Art.  633. 
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issued  which  may  not  be  impaired  by  the  distribution  of  divi- 
dends,  will  for  the  purpose  of  the  rule  above  stated,  be  assumed 
to  have  a  par  value  representing  an  aliquot  part  of  such  amount, 
the  proper  account  being  taken  of  any  preferred  stock  issued 
with  a  preference  as  \o  principal.  In  the  case  (if  any)  in  which 
no  such  amount  of  capital  or  issfued  stock  is  so  required,  no-par- 
value  stock  received  in  exchange  will  be  regarded  for  purposes  of 
the  above  rule  as  having  in  effect  no  par  or  face  value  and  con- 
sequently as  having  "no  greater  aggregate  par  or  face  value" 
than  the  stock  or  securities  exchanged  therefor.**  The  phrase 
*'In  any  case  of  no  greater  aggregate  par  or  face  value  than  the 
old  stock  and  securities  surrendered"  is  a  limitation  governing 
each  of  the  subdivisions  (a),  (b),  (c),  (d)  and  (e)  above.** 

Determination  of  Qain  or  Loss  from  Subsequent  Sale.  The 
new  stock  and  securities  received  as  described  in  the  preceding 
paragraph  take  the  place  of  the  old  stock  and  securities.  For  the 
purpose,  therefore,  of  ascertaining  the  gain  derived  or  loss  sus- 
tained from  the  subseqlient  sale  of  any  stock  of  A  or  of  the  con- 
solidated corporation  so  received,  the  original  cost  to  the  tax- 
payer or  the  fair  market  value  as  of  March  1,  1913,  of  the  stock 
of  B  or  A  in  respect  of  which  the  new  stock  was  issued,  less 
any  untaxed  distribution  made  to  the  taxpayer  by  A  out  of  the 
former  capital  or  surplus  of  B,  or  by  the  consolidated  corporation 
out  of  the  former  capital  or  surplus  of  A  or  B,  is  the  basis  for 
determining  the  amount  of  such  gain  or  loss.  Similarly,  the 
cost  after  reorganization,  merger  or  consolidation  of  the  assets 
of  A  or  of  the  consolidated  corporation  is  the  sum  of  the  cost  (or 
the  fair  market  value  as  of  March  1,  1913)  of  the  assets  of  A 
and  of  B  for  the  purpose  of  ascertaining  the  gain  or  loss  upon 
a  subsequent  sale.^ 

Exchange  of  Stock  for  Other  Stock  of  Greater  Par  Value. 
If  in  the  case  of  any  reorganization,  merger  or  consolidation  the 
aggregate  par  or  face  vallie  of  the  new  stock  or  securities  re- 
ceived is  in  excess  of  the  aggregate  par  or  face  value  of  the 
stock  and  securities  exchanged,  income  will  be  realized  from  the 

MBesr.  45,  Art.  1567,  as  amended  by  T.  D.  2924. 

85  Letter  from  Treasury  Department  dated  October  16,  1919;  I.  T.  S.  1919, 
13628. 

86  Beg.  45,  Art.  1568. 
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transaction  by  the  recipients  of  the  new  stock  or  securities  to 
an  amount  limited  by  (a)  the  excess  of  the  par  or  face  value 
of  the  new  stock  or  securities  over  the  par  or  face  value  of  the 
old  and  (b)  the  excess  of  the  fair  market  value  of  the  new  stock 
or  securities  over  the  cost  or  fair  market  value  as  of  March  1, 
1913,  of  the  old.  In  other  words,  the  taxable  profit  will  be  (a) 
or  (b),  whichever  is  less.'' 

Determination  op  Gain  or  Loss  from  Subsequent  Sale.  Upon 
a  subsequent  sale  of  the  new  stock  or  securities  their  cost  to  the 
taxpayer  will  be  the  cost  or  fair  market  value  as  of  March  1, 
1913,  of  the  old  stock  and  securities,  plus  the  profit  taxed  on  the 
exchange.** 

Exchange  of  Property  for  Stock.  Where  property  is  trans- 
ferred to  a  corporation  in  exchange  for  its  stock,  the  exchange 
constitutes  a  closed  transaction  and  the  former  owner  of  the 
property  realizes  a  gain  or  loss  if  the  stock  has  a  market  value 
and  £^ch  market  value  is  greater  or  less  than  the  cost  or  the 
fair  market  value  as  of  March  1, 1913  (if  acquired  prior  thereto), 
of  the  property  given  in  exchange.^  The  words  ** market  value," 

>7Reg.  45,  Art.  1569.  This  ruling,  in  so  far  as  it  taxes  ''the  excess  of  the 
par  or  face  value  of  the  new  stock  or  securities  over  the  par  or  face  value 
of  the  old"  seems  entirely  unauthorized  by  the  statute.  It  seems  clearly  to 
have  been  the  intent  of  Congress  to  impose  a  tax  only  if  the  new  stock  or 
securities  have  a  market  value  (in  the  sense  indicated  in  note  30)  and  then 
the  excess  of  such  market  value  over  the  cost  or  fair  market  value  as  of  March 
1,  1913,  of  the  old  stock  or  securities  exchanged.  For  a  full  discussion  of 
the  taxation  of  paper  or  artificial  income  founded  on  par  values,  and  the  limi- 
tations upon  the  term  ''equivalent  of  cash"  see  note  30. 

W  Reg.  45,  Art.  1569. 

29  !Reg.  45,  Art.  1566,  as  amended  by  T.  D.  2924.  The  Conference  Committee 
struck  out  a  provision  of  the  Senate  report  on  the  Revenue  Act  of  1918  to 
the  effect  that  when  a  person  or  persons  owning  property  received  in  exchange 
for  such  property  stock  of  a  corporation  formed  to  take  over  such  property, 
no  gain  or  loss  was  to  be  deemed  to  accrue  from  the  exchange  and  the  new 
stock  or  securities  received  were  to  be  treated  as  taking  the  place  of  the  stock, 
securities,  or  properties  exchanged.  The  Treasury  Department  first  ruled  that 
where  property  was  transferred  to  a  corporation  in  exchange  for  its  stock, 
if  the  previous  owner  of  the  property  received  50%  or  more  of  the  stock  of 
the  corporation,  so  that  an  interest  of  50%  or  more  in  such  property  remained 
in  him,  then  no  gain  or  loss  was  realized  by  such  owner  from  the  transaction. 
For  the  purpose  of  ascertaining  the  gain  or  loss  from  the  subsequent  sale 
by  the  stockholder  of  any  stock  so  received  for  such  property,  the  stock  was 
to  be  considered  as  substituted  for  the  property^  and  the  cost  of  the  prope]^ 
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as  used  above,  are  equivalent  to  **fair  market  value"  and  stock 
is  to  be  regarded  as  ordinarily  having  a  market  value*  even 
though  no  actual  market  for  it  can  be  established.  Market  value 
in  this  sense  may  therefore  be  regarded  as  the  price  which  might 
reasonably  be  presumed  would  be  agreed  upon  between  a  willing 
buyer  and  a  willing  seller .•• 

or  (if  acquired  prior  ^thereto)  its  fair  market  value  as  of  March  1,  1913,  was 
the  basis  for  determining  the  amount  of  such  gain  or  loss.  For  the  purpose 
of  ascertaining  gain  or  loss  from  the  subsequent  sale  hj  the  corporation  of 
any  such  property,  the  cost  of  the  property  to  the  former  owner  or  (if  acquired 
prior  thereto  by  him)  its  fair  market  value  as  of  March  1,  1913,  was  the 
basis  for  determining  the  amount  of  such  gain  or  loss.  If,  however,  the 
exchange  of  property  and  stock  involved  less  than  50%  of  the  stock  of  the 
corporation,  such  exchange  constituted  a  closed  transaction,  and  the  former 
owner  of  the  property  was  held  to  have  realized  a  gain  or  loss  if  the  stock 
had  a  market  value  and  such  market  value  was  greater  or  less  than  the  cost 
or  (if  acquired  prior  thereto)  the  fair  market  value  as  of  March  1,  1913, 
of  the  property  given  in  exchange.  Where  a  corporation  dissolved  and  dis- 
tributed its  assets  in  kind  and  not  in  cash,  no  taxable  income  was  held  to 
be  received  from  the  transaction  by  its  stockholders,  because  they  merely 
exchanged  an  indirect  interest  for  a  direct  interest  in  the  same  property.  (Reg. 
4.5,  Art.  1566,  before  the  promulgation  of  T.  D.  2924.)  This  ruling  was  later 
considered  by  the  Treasury  Department  not  to  be  warranted  in  law,  and  was 
modified  to  conform  with  the  text  above.     (See  T.  D.  2924.) 

30  This  ruling  is  an  attempt  to  tax  the  exchange  of  property  for  stock 
on  the  basis  of  the  "fair  cash"  or  ''intrinsic"  value  of  the  stock  received. 
This  is  to  extend  the  provisions  of  the  taxing  statute  by  implication  beyond 
the  dear  import  of  the  language  used,  and  to  enlarge  its  operations  to  matters 
not  specifically  pointed  out,  a  procedure  contrary  to  settled  rules-  of  construc- 
tion. (See  eases  cited  in  Chapter  47.  The  words  **if  any"  contained  in  sub- 
division (b)  of  section  202  of  the  statute  indicate  that  stock  received  in  ex- 
change for  property  is  to  be  taken  as  the  equivalent  of  cash  only  if  such  stock 
has  a  marJcet  value.  The  term  ''market  value"  means  the  actual  price  at 
which  the  commodity  spoken  of  is  commonly  sold.  The  term  is  not  synonymous 
with  intrinsic  value.  (Douglas  v.  Merceles,  25  N.  J.  Eq.  144.)  To  tax  ex- 
changes of  property  for  stock  upon  the  basis  of  "fair  cash"  or  "intrinsic"  or 
any  other  kind  of  value  not  contemplated  by  the  word  "market'*  is  to  permit 
part  of  the  statute — the  words  '  *  if  any ' '  to  perish  by  construction.  It  is  a  well- 
es^blished  rule  of  statutory  construction  that  effect  should  be  given  to  the 
entire  statute  and  that  one  part  should  not  be  allowed  to  defeat  another  part, 
if  by  any  reasonable  construction  the  two  can  stand  together.  (XJ.  S.  v. 
Ninety-nine  Diamonds,  139  Fed.  961;  State  ex  rel.  Arpin  v.  Eberhardt,  158 
Wis.  20.)  If  property  is  transferred  to  a  going  established  corporation  hav- 
ing an  active  market  for  its  stock  and  a  small  fraction  of  that  stock  is  taken 
tn  payment  thereof,  the  consideration  undoubtedly  should  be  treated  as  the 
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Sale  of  Insurance  Policy.  In  the  case  of  an  insurance  policy 
its  stirrender  value  as  of  March  1,  1913,  may  be  used  as  a  basis 
for  the  purpose  of  ascertaining  the  gain  derived  from  the  sale  or 
other  disposition  of  such  policy .'^ 

Sale  of  Patents  and  Copyrights.  A  taxpayer  disposing  of  pat- 
ents or  copyrights  by  sale  should  determine  the  profit  or  loss 
arising  therefrom  by  computing  the  diflEerence  between  the  sell- 
ing price  and  the  value  as  of  March  1,  1913,  if  acquired  prior 
to  that  date.,  or  between  the  selling  price  ai^d  the  cost,  if  acquired 
subsequently  to  that  date.  The  profit  or  loss  thus  ascertained 
should  be  increased  or  decreased,  as  the  case  may  be,  by  the 
amounts  deducted  on  account  of  depreciation  of  such  patents  or 

''equivalent  of  cash."  It  is  convertible  into  money.  (See  Tennant  v.  Smith, 
[1893]  A.  C  150.)  On  the  other  hand,  where  an  individual  transfers  assets 
to  a  newly  formed  corporation  in  exchange  for  all  of  its  stock,  it  is  equally 
apparent  that  no  profit  can  have  accrued  to  him  from  the  change  in  the  form 
of  his  assets.  The  change  has  been  a  change  in  form  only.  He  has  pieces 
of  paper  representing  exactly  the  same  property  he  had  before  the  exchange. 
These  pieces  of  paper  stand  in  the  place  of  the  property.  He  is  no  richer  by 
\'irtue  of  the  transaction.  In  one  sense  he  is  the  corporation,  in  spite  of  the 
legal  fiction  of  separate  corporate  entity.  It  seems  doubtful  if  the  courts 
win  allow  any  tax  to  be  imposed  upon  an  individual  in  such  a  case.  While 
the  precise  point  has  never  been  decided,  frequent  decisions  of  the  United 
States  courts,  including  the  Supreme  Court,  disregard  paper  transactions  for 
income  tax  purposes,  and  even  disregard  the  doctrine  of  corporate  entity  for 
many  purposes.  (Southern  Pacific  Co.  v.  Lowe,  247  U.  S.  330,  discussed  at 
length  in  Chapter  19;  Gulf  Oil  Corporation  v.  Lewellyn,  248  TJ.  S.  71,  discussed 
at  length  in  Chapter  19;  U.  8.  v.  Smith,  27  Fed.  Cas.  No.  16,341;  TJ.  S.  v. 
Sehillinger,  27  Fed.  Cas.  No.  16,228.)  In  a  dictum  in  TJ.  S.  v.  Alpha  Portland 
Cement  Co.,  257  Fed.  432,  242  Fed.  978,  Judge  Dickinson,  speaking  of, an 
income  tax  alleged  to  be  due  by  reason  of  the  receipt,  of  certain  stock  upon 
a  reorganization,  said:  ''If  the  law  is  construed  with  these  grounds,  indicat- 
ing its  policy,  in  mind,  we  must  construe  the  words  'income  received'  as  mean- 
ing actually  received,  and  not  to  include  something  which  exists  merely  as 
a  figment  of  the  imagination."  The  above  cases  are  all  in  line  with  the 
modern  tendency  of  the  courts  to  disregard  paper  or  bookkeeping  transactions 
for  purposes  of  income  tax  liability.  (See  Doyle  v.  Mitchell,  247  TJ.  S.  179; 
Forty-Fort  Coal  Co.  v.  Kirkendall,  233  Fed.  704;  TJ.  S.  v.  Guggenheim  Explora-  ^ 
tion  Co.,  238  Fed.  231) ;  and  also  the  modern  tendency  of  the  courts  to  look 
beyond  the  corporate  form  to  the  purpose  of  it,  and  to  ignore  corporate  entity 
in  favor  of  the  substance  of  things.  (See  McCaskill  v.  TJ.  8.,  216  TJ.  S.  504; 
TJ.  S.  V.  Lehigh  Valley  Co.,  220  TJ.  8.  254;  TJ.  8.  v.  Milwaukee  Co.,  142  Fed. 
247,  253;  In  re  Watertown  Paper  Co.,  169  Fed.  252.) 
81  Reg.  45,  Art.  87. 


INCOME  FBOM  SALES  OR  DEAUNQS  IN  PROPERTY  269 

copyrights  since  February  28,  1913,  or  since  the  date  of  acquisi- 
tion if  subsequently  thereto.** 

Sale  of  Oood  WilL  Any  profit  or  loss  resulting  from  an  in- 
vestment in  good  will  can  be  taken  only  when  the  business,  or 
a  part  of  it,  to  which  the  gtyod  will  attaches  is  sold,  in  which 
case  the  profit  or  loss  will  be  determined  upon  the  basis  of  the 
cost  of  the  assets,  including  good  will,  or  their  fair  market  value 
as  of  March  1,  1913,  if  acquired  prior  thereto.  If  nothing  was 
paid  for  good  will  acquired  after  February  28,  1913,  no  deducti- 
ble loss  is  possible,  although,  on  the  other  hand,  upon  the  sale  of 
the  business  there  may  be  a  profit.  It  is  immaterial  that  good 
will  may  never  have  been  carried  on  the  books  as  an  asset,  but 
the  burden  of  proof  is  on  the  taxpayer  to  establish  the  cost  or 
fair  market  value  on  March  1, 1913,  of  the  good  will  sold.** 

Sale  of  Personal  Property  on  InBtaUment  Plan.  Dealers  in 
personal  property  ordinarily  sell  either  for  cash, -or  on  the  per- 
sonal credit  of  the  buyer,  or  on  the  installment  plan.  Occasion- 
ally a  fourth  type  of  sale  is  met  with,  in  which  the  buyer  makes 
an  initial  payment  of  such  a  substantial  nature  (for  example,  a 
payment  of  more  than  25  per  cent)  that  the  sale,  though  in- 
volving deferred  payments,  is  not  one  on  the  installment  plan. 
In  sales  on  personal  credit,  and  in  the  substantial  payment  type 
just  mentioned,  obligations  of  purchasers  are  to  be  regarded  as 
the  equivalent  of  cash,  but  a  different  rule  applies  to  sales  on 
the  installment  plan.  Dealers  in  personal  property  who  sell  on 
the  installment  plan  usually  adopt  one  of  four  ways  of  protect- 
ing themselves  in  case  of  default:  (a)  through  an  agreement 
that  title  is  to  remain  in  the  seller  until  the  buyer  has  completely 
performed  his  part  of  the  transaction;  (b)  by  a  form  of  con- 
tract in  which  title  is  conveyed  to  the  purchaser  immediately, 
but  subject  to  a  lien  for  the  unpaid  portion  of  the  purchase  price ; 
(c)  by  a  present-transfer  of  title  to  the  purchaser,  who  at  the 
same  time  executes  a  reconveyance  in  the  form  of  a  chattel 
mortgage  to  the  seller;  or  (d)  by  conveyance  to  a  trustee  pend- 
ing performance  of  the  contract  and  subject  to  its  provisions. 
The  general  purpose  and  effect  being  the  same  in  all  these  plans, 
it  is  desirable  that  a  uniformly  applicable  rule  be.  established. 

88  Reg.  45,  Art.  40. 
as  Beg.  45,  Art.  41. 
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The  rule  prescribed  is  that  in  the  sale  or  contract  for  sale  of 
personal  property  on  the  installment  plan,  whether  or  not  title 
remains  in  the  vendor  until  the  property  is  fully  paid  for,  the 
income  to  be  returned  by  the  vendor  will  be  that  proportion  of 
each  installment  payment  which  the  gross  profit  to  be  realized 
when  the  property  is  paid  for  bears  to  the  gross  contract  price. 
Such  income  may  be  ascertained  by  taking  that  proportion  of  the 
total  payments  received  in  the  taxable  year  from  installment 
sales  (always  including  payments  received  in  the  taxable  year 
on  account  of  sales  effected  in  earlier  years  as  well  as  those 
effected  in  the  taxable  year)  which  the  gross  profit  to  be  realized 
on  the  total  installment  sales  made  during  the  taxable  year  bears 
to  the  gross  contract  price  of  all  such  sales  made  during  the 
taxable  year.  If,  for  any  reason,  the  vendee  defaults  in  his  in- 
stallment payments  and  the  vendor  repossesses  the  property,  the 
entire  amount  received  on  installment  payments,  less  the  profit 
already  returned,  will  be  income  of  the  vendor  for  the  year  in 
which  the  property  was  repossessed,  and  the  property  repos- 
sessed must  be  included  in  the  inventory  at  its  original  cost  to 
himself,  less  proper  allowance  for  damage  and  use,  if  any.^    If 

84 Reg.  45,  Art.  42.  In  England  it  has  been  held  that  the  phrase,  ''annui- 
ties or  other  annual  profits  o>  gains,"  as  used  in  5  &  6  Vict.,  Chapter  35, 
1 102,  which  imposes  an  income  tax  on  same,  does  not  apply  to  instalments 
of  the  purchase  price  of  an  estate,  although  such  payments  are  due  yearly  and 
extend  over  a  long  period  of  years,  the  instalments  being  regarded  as  parts 
of  a  debt  or  capital,  and  not  profits  and  gains  to  which  the  act  applies,  and 
tliis  even  though  ^  part  of  the  instalments  consists  of  profits.  (Foley  v. 
Fletcher  [1858]  3  Hurst.  &  N.  769,  157  Eng.  Reprint,  678,  28  L.  J.  Exch. 
N.  S.  100,  5  Jur.  N.  8.  342,  7  [Week.  Rep.  141,  4  Mor.  Min.  Rep.  130.)  In 
regard  to  sales,  both  of  real  atid  personal  property,  where  title  passes  im- 
mediately to  the  vendee,  the  Treasury  Department's  early  rulings  permitted 
the  return  of  the  profits  from  the  sale  as  income  for  the  year  in  which  th"^ 
sale  was  made.  If  the  buyer  forfeited  his  contract  and  failed  to  meet  any 
of  the  payments  contracted  to  be  made,  the  vendor  was  permitted  to  deduct 
from  his  gross  income  as  a -loss  such  proportion  of  the  defaulted  payments 
as  was  previously  returned  as  ineom^.  The  early  rulings,  where  title  did  not 
pass  absolutely  to  the  vendee,  are  contained  in  a  letter  from  the  Treasury 
Department  dated  March  14,  1917;  Income  Tax  Primer,  December  17,  1917, 
Question  32.  On  April  25,  1918,  in  T.  D.  2707  the  Treasury  Department  modi- 
fied Reg.  33  Rev.,  Arts.  117  and  120  and  established  the  ruling  that  until 
personal  property  sold  on  the  instalment  plan  is  fully  paid  for,  the  income 
to  be  returned  by  the  vendor  will  be  that  proportion  of  each  instalment  pay- 
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the  vendee  defaults  in  installment  payments  and  the  vendor  is 
unable  to  recover  the  personal  property  sold,  he  should  report 
as  loss  on  the  return  for  that  year  the  difference  between  the 
total  amount  actually  received  and  the  cost  plus  amounts  re- 
turned as  profits  from  sales  during  former  years.**  Income  from 
installment  sales  to  be  returned  in  each  taxable  year  will  consist  of : 
(1)  Such  part  of  the  installments  received  during  the  year  (ex- 
cluding those  installments  received  on  account  of  property  re- 
possessed diuring  the  year)  as  represents  realized  profit.  Install- 
ments received  during  the  year  are  to  be  included  whether  the 
sales  were  eflPected  in  an  earlier  or  in  the  current  taxable  year. 
The  profit  on  such  installments  should  be  computed  by  taking 
the  same  percentage  of  the  installment  receipts  as  the  gross 
profit  to  be  realized  on  the  total  installment  sales  made  during 
the  taxable  year  bears  to  the  gross  contract  price  of  all  such 
sales.  Any  necessary  corrections  to  produce  a  more  accurate 
result  can  be  made  as  at  the  end  of  the  taxable  year.  (2)  The 
profit,  if  any,  on  contracts  which  during  the  year  have  been 
cancelled,  the  goods  being  repossessed  by  -the  vendor.  In  such 
cases  the  entire  profit  realized  on  the  cancelled  contract,  less  so 
much  thereof  as  has  been  returned  in  previous  years,  should  be 
returned  as  profit  of  the  taxable  year  in  which  the  goods  are  , 
repossessed.  In  estimating  such  profit  the  value  of  the  repos- 
sessed article  (taken  at  its  cost  to  vendor,,  less  proper  allowance 
for  damage  and  use)  should  be  taken  into  accolint,  as  well  as 
all  installments  received  on  account  of  the  contract.  Where  an 
installment  house  makes  sales  which  are  not  on  the  installment 
plan,  the  profit  on  such  completed  sales  will  be  determined  in 
the  regular  manner.**  The  following  is  an  illustration  of  the 
computation  of  income  from  sales  of  personal  property  on  the 
installment  plan :  In  1917  goods  which  cost  $10,000  are  sold  on  in- 
stallment plan  for  $20,000.  Collections  on  account:  1917,  $10,- 
000 ;  1918,  $9,800.  One  contract,  originally  for  $500,  is  defaulted 
in  1918  and  the  goods  which  cost  the  vendor  $250  are  repossessed, 

ment  whieh  the  gross  profit  to  be  realized  when  the  property  is  paid  for  bears 
to  the  gross  contract  price.    . 

86  Letter  from  Treasury  Department  dated  July  10,  1919;   I.  T.  S.  1919, 
?  3486. 

W  Letter  from  Treasury  Department  dated  April  26,  1919;  I.  T.  S.  1919 
1 3317. 
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being  then  worth  $50.  Installments  on  this  defaulted  contract 
had  been  paii  as  follows:  1917,  $100;  in  1918,  $200.  The 
profits  to  be  returned  in  1918  are : 

Under  (1)  50%  of  $9,600  ($9,800— $200) $4,800 

Under  (2)  total  installments  received $300 

Less-Profit  returned  in  1917 $  50 

Shrinkage  in  goods  repossessed  ($250 — 

$50) 200 

250 

50 

Total  profit  returnable  in  1918 $4,850 

For  simplicity,  the  above  illustration  omits  sales  in  1918.  If 
sales  in  1918  contain  a  different  percentage  of  profit  than  those 
in  1917,  some  adjustment  may  be  necessary.  Where  the  adoption 
of  the  method  outlined  above  involves  a  change  in  the  method  of 
(jomputing  net  income,  the  taxpayer's  balance  sheet  should  be 
adjusted  conformably  as  of  the  date  when  the  change  is  effected. 
If  the  vendor  chooses  as  a  matter  of  consistent  practice  to  treat 
the  obligations  of  purchasers  as  the  equivalent  of  cash,  such  a 
course  is  permissible.*''  In  case  the  taxpayer  has  heretofore  made 
return  upon  the  basis  of  treating  all  installment  sales  as  the 
equivalent  of  cash,  he  should  adopt  the  following  procedure: 
In  accordance  with  the  rule  above  stated,  the  first  step  to  be 
taken  by  the  taxpayer  is  to  prepare  and  file  as  part  of  his  re- 
turn an  amended  balance  sheet  as  at  the  date  of  the  beginning 
of  the  taxable  year,  in  which  there  shall  be  excluded  from  the 
surplus  the  unrealized  gross  profits  upon  the  outstanding  in- 
stallment sales  contracts  at  that  date.  Such  amended  balance 
sheet  would  be  in  substantially  the  following  form : 

BaijAnce  Sheet  as  at  Opening  op  Fiscal  Year. 

Assets  Liabilities 

Plant  and  equipment $. . . .  Capital  stock  (or  individ- 

Less  depreciation $ ual's  or  partner's  cap- 

ital)   $ 

$ . . . .      Mortgage  indebtedness. . .  $ 


<p  •  •  .  * 

87  Letter  from  Treaeniry  Department  dated  July  10,  1919;  I.  T.  S.  1919, 
H  3486. 
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Current  assets :  Current  liabilities : 

Merchandise  as  per  inv.  ..$....  Bills  payable 

Instal.  sales  contrs $ Accounts  payable 

Notes  receivable $. .  • .  Wages   or  other  accrued 

Accounts  receivable $ items  $ 

Cash  $ 


^  •  •  •  • 


9  ■    •    a     • 


Deferred  Debit  Items :  Deferred  Credit  Items : 

Insurance  premium   paid  Unrealized    gross,  profits 

in  advance $. . .  •         upon  instal.  sales  contrs.$ 

Other  items :  Surplus 


Total  assets. $. . .  Total  liabilities $ 

As  from  the  beginning  of  the  taxable  year  the  following  accounts 
should  be  set  up:  (a)  Ooods  purchased  which  will  be  charged 
with  the  amount  of  inventory  o£  the  goods  on  hand  at  the  be- 
ginning of  the  taxable  year  and  with  the  expenditures  for  goods 
purchased  during  the  year;  (b)  Ooods  sold  (cast  value),  which 
will  be  credited  with  the  cost  value  of  all  goods  sold  during  the 
year;  (c)  Installmeni  Sales  Contracts  which  will  be  charged  with 
the  amount  of  the  outstanding  installment  sales  contracts  at 
the  beginning  of  the  year  and  with  the  amount  of  installment 
sales  contracts  made  during  the  year.  This  account  will  be  cred- 
ited with  all  cash  collected  during  the  year  upon  installment 
sales  contracts  and  with  the  unpaid  installments  of  defaulted  or 
cancelled  contracts,  (d)  Unrealized  Gross  Profits  on  instattment 
sales  contracts  which  will  be  credited  with  the  amount  of  un- 
realized gross  profits  upon  the  outstanding  installment  sales  con- 
tracts at  the  beginning  of  the  year,  and  with  the  amount  of  such 
unrealized  gross  profit  upon  installment  sales  contracts  made  dur- 
ing the  year.  This  amount  will  be  computed  upon  the  basis  of 
the  total  installment  sales  contracts  reduced  by  the  cost  or  inven- 
tory value  of  the  goods  covered  by  the  contracts,  the  remaining 
balance  being  the  amount  of  the  unrealized  gross  profits,  (e) 
Realized  Profits  on  installment  sales  contracts  which  will  be  cred- 
ited from  month  to  month,  or  at  least  at  the  end  of  the  year,  with 
the  profits  realized  by  collection  upon  installment  sales  contracts. 
P.T.— 18 
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Sach  profits  should  be  computed  by  taking  the  same  percentage 
of  the  total  cash  collections  upon  installment  sales  contracts 
during  the  period  as  the  total  unrealized  profits  on  installment 
sales  contracts  bears  to  the  total  installment  sales  during  the 
same  year.  Corresponding  debits  should  be  made  to  unrealized 
gross  profits  on  installment  sales  contracts.  Any  necessary  cor- 
rections to  produce  a  more  accurate  result  can  be  made  as  at  the 
end  of  the  fiscal  year.  It  "will  be  noted  that  the  foregoing  plan, 
which  will  be  permitted  upon  an  explicit  statement  of  facts  made 
to  the  Commissioner  by  a  taxpayer  engaged  in  merchandising 
upon  the  installment  plan,  is  not  a  change  from  an  accrual  basis 
to  a  cash  received  and  paid  basis.  It  is  the  opinion  of  the  Treas- 
ury Department  that  the  income  of  a  merchandising  concern 
cannot  be  correctly  reflected  upon  the  latter  basis,  as  the  use 
of  inventories  is  absolutely  essential.  The  plan  herein  outlined 
is  therefore  merely  a  modification  or  adaptation  of  the  ordinary 
accrual  method  of  accounting  which  will  enable  the  accounts  of  the 
taxpayer  to  clearly  reflect  his  net  income.  Where  in  the  past 
another  method  has  been  used  that  has  failed  to  reflect  the  tax- 
payer's net  income,  an  amended  return  or  returns  for  such  year 
may  be  made.^* 

Sale  of  £eal  Estate  in  Lots.  Where  a  tract  of  land  is  pur- 
chased with  a  view  to  dividing  it  into  lots  or  parcels  of  ground 
to  be  sold  as  such,  the  entire  fair  market  value  as  of  March  I, 
1913,  or  the  cost,  if  acquired  subsequently  to  that  date,  must 
be  equitably  apportioned  to  the  several  lots  or  parcels  and  made 
a  matter  of  record  in  the  books  o^  the  taxpayer,  to  the  end  that 
any  gain  derived  from  the  sale  of  any  such  lots  or  parcels  may 
be  returned  as  income  for  the  year  in  which  the  sale  was  made. 
This  rule  contemplates  that  there  will  be  a  measure  of  gain  or 
loss  in  every  lot  or  parcel  sold,  and  not  that  the  capital  invested 
in  the  entire  tract  shall  be  extinguished  before  any  taxable  in- 
come shall  be  returned.  The  sale  of  each  lot  or  parcel  will  be 
treated  as  a  separate  transaction  and  the  gain  or  loss  will  be  ac- 
counted for  accordingly .'• 

88  Letter  from  Treasury  Department  dated  July  9,  1919;  I.  T.  S.  1919, 
H  3476. 

89  Beg.  45,  Art.  43 ;  Beg.  33  Bev.,  Art  117. 
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Sale  of  Beal  Estate  Involving  Deferred  Payments.  Deferred 
pay4uent  sales  of  real  estate  ordinarily  fall  into  two  classes  when 
considered  with  respect  to  the  terms  of  sale,  as  follows:  (1)  In- 
stallment transactions,  in  which  the  initial  payment  is  relatively 
small  (generally  less  than  one-fourth  of  the  purchase  price)  and 
the  deferred  payments  usually  numerous  and  of  small  amount. 
They  include  (a)  sales  where  there  is  immediate  transfer  of  title 
when  a  small  initial  payment  is  made,  the  seller  being  protected 
by  a  mortgage  or  other  li^n  as  to  deferred  payments,  and  (b) 
agreements  of  purchase  and  sale  which  contemplate  that  a  con- 
veyance is  not  to  be  made  at  the  outset,  but  only  after  all  or  a 
substantial  portion  of  the  agreed  installments  have  been  pdd. 
(2)  Deferred  payment  sales  not  on  the  installment  plan,  in  which 
there  is  a  substantial  initial  payment  (ordinarily  not  less  than 
one-fourth ^of  the  purchase  price),  deferred  payments  being  se- 
cured by  a  mortgage  or  other  lien.  Such  sales  are  distinguished 
from  sales  on  the  installment  plan  by  the  substantial  character  of 
the  initial  payment  and  also  usually  by  a  relatively  small  number 
of  deferred  payments.  In  determining  how  these  classes  shall  be 
treated  in  levying  the  income  tax,  the  question-  in  each  case  is 
whether  the  income  to  be  reported  for  taxation  shall  be  based 
only  on  amounts  actually  received  in  a  taxing  year,  or  on  the 
entire  consideration  made  up  in  part  of  agreements  to  pay  in  the 
future.** 

Sale  of  Real  Estate  on  Installment  Plan.  In  the  two  kinds 
of  transactions  included  in  class  (1)  in  the  foregoing  paragraph, 
installment  obligations  assumed  by  the  buyer  are  not  ordinarily 
to  be  regarded  as  the  equivalent  of  cash,  and  the  vendor  may 
report  as  his  income  from  such  transactions  in  any  year  that 
proportion  of  each  payment  actually  received  in  that  year  which 
the  gross  profit  to  be  "realized  when  the  property  is  paid  for 
bears  to  the  gross  contract  price.  If  the  return  is  made  on  this 
basis  and  the  vendor  repossesses  the  property  after  default  by 
the  buyer,  retaining  the  previous  payments,  the  entire  amount 
of  such  payments,  less  the  profit  previously  returned,  will  be 
income  to  the  vendor,  axkl  will  be  so  returned  for  the  year  in 
which  the  property  was  repossessed,  and  the  property  repos- 
sessed must  be  included  in  the  inventory  less  any  depreciation. 

«9Beg.  45,  Art  44. 
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Such  profits  should  be  computed  by  taking  the  same  percentage 
of  the  total  cash  collections  upon  installment  sales  contracts 
during  the  period  as  the  total  unrealized  profits  on  installment 
sales  contracts  bears  to  the  total  installment  sales  during  the 
same  year.  Corresponding  debits  should  be  made  to  unrealized 
gross  profits  on  installment  sales  contracts.  Any  necessary  cor- 
rections to  produce  a  more  accurate  result  can  be  made  as  at  the 
end  of  the  fiscal  year.  It  'will  be  noted  that  the  foregoing  plan, 
which  will  be  permitted  upon  an  explicit  statement  of  facts  made 
to  the  Commissioner  by  a  taxpayer  engaged  in  merchandising 
upon  the  installment  plan,  is  not  a  change  from  an  accrual  basis 
to  a  cash  received  and  paid  basis.  It  is  the  opinion  of  the  Treas- 
ury Department  that  the  income  of  a  merchandising  concern 
cannot  be  correctly  reflected  upon  the  latter  basis,  as  the  use 
of  inventories  is  absolutely  essential.  The  plan  herein  outlined 
is  therefore  merely  a  modification  or  adaptation  of  the  ordinary 
accrual  method  of  accounting  which  will  enable  the  accounts  of  the 
taxpayer  to  clearly  reflect  his  net  income.  Where  in  the  past 
another  method  has  been  used  that  has  failed  to  reflect  the  tax- 
payer's net  income,  an  amended  return  or  returns  for  such  year 
may  be  made.^ 

Sale  of  Real  Estate  in  Lots.  Where  a  tract  of  land  is  pur- 
chased with  a  view  to  dividing  it  into  lots  or  parcels  of  ground 
to  be  sold  as  such,  the  entire  fair  market  value  as  of  March  1, 
1913,  or  the  cost,  if  acquired  subsequently  to  that  date,  must 
be  equitably  apportioned  to  the  several  lots  or  parcels  and  made 
a  matter  of  record  in  the  books  of  the  taxpayer,  to  the  end  that 
any  gain  derived  from  the  sale  of  any  such  lots  or  parcels  may 
be  returned  as  income  for  the  year  in  which  the  sale  was  made. 
This  rule  contemplates  that  there  will  be  a  measure  of  gain  or 
loss  in  every  lot  or  parcel  sold,  and  not  that  the  capital  invested 
in  the  entire  tract  shall  be  extinguished  before  any  taxable  in- 
come shall  be  returned.  The  sale  of  each  lot  or  parcel  will  be 
treated  as  a  separate  transaction  and  the  gain  or  loss  will  be  ac- 
counted for  accordingly .'• 

<B  Letter  from  Treasury  Department  dated  July  9,  1919;  I.  T.  S.  1919, 
1  3476. 

88  Beg.  45,  Art.  43;  Beg.  33  Bev.,  Art.  117. 
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Sale  of  Beal  Estate  Involving  Deferred  Payments.  Deferred 
paytnent  sales  of  real  estate  ordinarily  fall  into  two  classes  when 
considered  with  respect  to  the  terms  of  sale,  as  follows:  (1)  In- 
stallment transactions,  in  which  the  initial  payment  is  relatively 
small  (generally  less  than  one-fourth  of  the  purchase  price)  and 
the  deferred  payments  usually  numerous  and  of  small  amount. 
They  include  (a)  sales  where  there  is  immediate  transfer  of  title 
when  a  small  initial  payment  is  made,  the  seller  being  protected 
by  a  mortgage  or  other  li^n  as  to  deferred  payments,  and  (b) 
agreements  of  purchase  and  sale  which  contemplate  that  a  con- 
veyance is  not  to  be  made  at  the  outset,  but  only  after  all  or  a 
substantial  portion  of  the  agreed  installments  have  been  p^d. 
(2)  Deferred  payment  sales  not  on  the  installment  plan,  in  which 
there  is  a  substantial  initial  payment  (ordinarily  not  less  than 
one-fourth ^of  the  purchase  price),  deferred  payments  being  se- 
cured by  a  mortgage  or  other  lien.  Such  sales  are  distinguished 
from  sales  on  the  installment  plan  by  the  substantial  character  of 
the  initial  payment  and  also  usually  by  a  relatively  small  number 
of  deferred  pajonents.  In  determining  how  these  classes  shall  be 
treated  in  levying  the  income  tax,  the  question-  in  each  case  is 
whether  the  income  to  be  reported  for  taxation  shall  be  based 
only  on  amounts  actually  received  in  a  taxing  year,  or  on  the 
entire  consideration  made  up  in  part  of  agreements  to  pay  in  the 
future.** 

Sale  of  Real  Estate  on  Installment  Plan.  In  the  two  kinds 
of  transactions  included  in  class  (1)  in  the  foregoing  paragraph, 
installment  obligations  assumed  by  the  buyer  are  not  ordinarily 
to  be  regarded  as  the  equivalent  of  cash,  and  the  vendor  may 
report  as  his  income  from  such  transactions  in  any  year  that 
proportion  of  each  payment  actually  received  in  that  year  which 
the  gross  profit  to  be  "realized  when  the  property  is  paid  for 
bears  to  the  gross  contract  price.  If  the  return  is  made  on  this 
basis  and  the  vendor  repossesses  the  property  after  default  by 
the  buyer,  retaining  the  previous  payments,  the  entire  amount 
of  such  payments,  less  the  profit  previously  returned,  will  be 
income  to  the  vendor,  aiKi  will  be  so  returned  for  the  year  in 
which  the  property  was  repossessed,  and  the  property  repos- 
sessed must  be  included  in  the  inventory  less  any  depreciation. 

«9Beg.  45,  Art  44. 
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If  the  taxpayer  chooses,  as  a  matter  of  settled  practice  con- 
sistently followed,  to  treat  the  obligations  of  the  purchaser  as 
equivalent  to  cash  and  to  report  the  profit  deMved  from  the  en- 
tire consideration,  cash  and  deferred  payments,  as  income  for  the 
year  when  the  sale  is  made,  this  is  permissible.  If  so  treated  the 
rule  prescribed  in  the  following  paragraph  will  apply.** 

Defebbed  Payment  Sales  of  Real  Estate  Not  on  the  Install- 
ment Plan.  In  class  (2)  in  the  next  to  the  last  paragraph  above 
the  obligations  assumed  by  the  buyer  are  much  better  secured 
because  of  the  margin  afforded  by  the  substantial  first  payment, 
and  experience  shows  that  the  greater  number  of  such  sales  are 
eventually  carried  out  according  to  their  terms.  These  obliga- 
tions for  defierred  payments  are  therefore  to  be  regarded  as 
equivalent  to  cash,  and  the  profit  indicated  by  the  entire  consid- 
eration is  taxable  income  for  the  year  in  which  the  initial  pay- 
ment was  made  and  the  obligations  assumed.  If  the  buyer  de- 
faults and  the  seller  regains  title  to  the  land  by  agreement  or 
process  of  law,  retaining  payments  previously  made,  he  may 
deduct  from  his  gross  income  as  a  loss  in  the  year  of  repossession 
any  excess  of  the  amount  previously  reported  as  income  over 
the  amount  actually  received,  and  must  include  such  real  estate 
in  his  inventory  at  its  original  cost  to  himself  less  any  depre- 
ciation.** 

41  Beg.  45,  Art  45. 
4tBeg.  45,  Art  46. 


CHAPTER  18 

INCOME  FROM  INTEREST,  RENT  AND  ROYALTIES 

The  Revenue  Act  of  1918  expressly  provides  that  gross  income 
shall  include  gains,  profits,  and  income  derived  from  ** interest" 
and  from  **rent."  It  does  not  expressly  cover  income  from  roy- 
alties, which  falls,  however,  under  the  broad  expression  **  income 
derived  from  sales,  or  dealings  in  property,  whether  real  or  per- 
sonal, growing  out  of  the  ownership  or  use  of  or  interest  in  such 
property;  also  gains  or  profits  and  income  derived  from  any 
source  whatever."  Interest  is  ordinarily  taxable  in  the  hands  of 
citizens  and  residents  and  domestic  corporations,  whether  re- 
ceived from  debtors  in  this  country  or  debtors  in  foreign  coun- 
tries. It  is  taxable  in  the  hands  of  non-resident  aliens  and  foreign 
corporations  when  it  is  paid  on  bonds,  notes  or  other  interest- 
bearing  obligations*  of  residents,  corporate  or  otherwise.* 

Interest  Exempt  from  Tax.  The  Revenue  Act  of  1918  ex- 
pressly provides  that  interest  upon  the  obligations  of  a  State,  ter- 
ritory or  political  subdivision  thereof,  or  the  District  of  Columbia 
or  any  possession  of  the  United  States,  or  securities  issued  under 
provisions  of  the  Federal  Farm  Loan  Act  of  July  17,  1916,  or  in- 
terest upon  the  obligations  of  the  United  States  issued  prior  to 
September  1, 1917,  (and  to  a  limited  extent  the  interest  on  obliga- 
tions issued  after  that  date)  and  bonds  issued  by  the  War  Finance 
Corporation  (to  a  limited  extent)  shall  not  be  included  in  gross 
income,  and  shall  be  exempt  from  income  tax.^ 

Interest  upon  United  States  Obligations.  Although  interest 
upon  the  obligations  of  the  United  States  is  in  general  exempt 


• 


1  Revenue  Act  of  191S,  |  213  (a),  233.  See  Chapter  4.  As  to  interest,  see 
Keg-  33,  Art.  67;  Letter  from  Treasury  Department  dated  February  18,  1915; 
I.  T.  8.  1919;  1(923,  Reg.  45,  Art.  64.  As  to  rent,  see  Letters  from  Treasury 
Department  dated  February  9  and  February  26,  1915.  I.  T.  S.  1919,  1 920. 
Unless  the  taxpayer  keeps  his  books  on  a  basis  other  than  that  of  actual  re- 
ceipts, he  should  report  interest,  rent  and  royalties  as  income  of  the  year  in 
which  payment  thereof  is  actually  or  constructively  received  by  him. 

SBevenue  Act  of  1918,  J  213  (b)  4. 
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from  tax,  in  the  case  of  such  obligations  issued  after  September 
1,  1917,  which  include  Treasury  certificates. of  indebtedness,  war 
savings  certificates  and  the  liberty  bond  issues  (except  the  First 
Liberty  Loan  31-^  per  cent,  bonds),  the  interest  is  exempt  from  tax 
only  if  and  to  ike  extent  provided  in  the  acts  authorizing  the  is- 
sue thereof,  as  amended  and  supplemented  •  There  are  five  is- 
sues of  so-called  Liberty  Loan  bonds  comprising  ten  different 
classes  of  bonds  and  notes.  These  ten  classes  are  as  follows:  (1) 
First  Liberty  Loan  3^%  Bonds;  (2)  First  Libenty  Loan  Converted 
4%  Bonds;  (3)  First  Liberty  Loan  Converted  4^4%  Bonds  (dated 
May  9,  1918) ;  (4)  First  Liberty  Loan  4%%  Bonds  (dated  Octo- 
ber 24,  1918.),-  (5)  Second  Liberty  Loan  4%  Bonds;  (6)  Second 
Liberty  Loan  Converted  4^4%  Bonds;  (7)  Third  Liberty  Loan 
414%  Bonds;  (8)  Fourth  Liberty  Loan  4i/4%  Bonds;  (9)  Victory 
(Fifth)  Liberty  Loan  3%%  Notes;  (10)  Victory  (Fifth)  Liberty 
Loan  434%  Notes.  The  respective  acts*  authorizing  the  issue  of 
these  obligations  grAnt  exemption  in  every  case  from  any  normal  * 
tax  upon  the  interest Hherefrom.  -Some  of  the  obligations  are 
wholly  exempt  from  the  surtax  or  the  excess-profits  tax  (in  the 
case  of  corporations),  while  others  carry  no  exemption  from  such 
taxes.  In  addition,  many  of  the  obligations  carry  limited  or  par- 
tial exemptions  as  appears  in  the  following  paragraph. 
Tax  Exemptions  op  Liberty  Bonds  and  Victory  Notes.    I. 

■ 

The  following  bonds  and  notes  are  exempt  from  all  Federal,  State, 
and  local  taxation,  except  (a)  estate  or  inheritance  taxes  and  (b) 
Federal  income  surtaxes  and  profits  taxes,  as  f oUowp : 

•  Beg.  45,  Art.  77.  Under  earlier  income  tax  laws,  interest  upon  the  obliga- 
tions of  the  United  States  was  ezpresslj  included  as  taxable  income  (see  Act 
of  March  2,  1867).  Under  the  1909  Law  the  Attorney  General  held  that  in-' 
terest  on  national  bonds  shonid  be  included  as  income  of  corporations,  since 
the  tax  was  not  on  property,  but  a  tax  on  the  privilege  of  carrying  on  busi- 
ness (28  Op.  Atty.  Gen.  138). 

4  Act  of  April  24,  1917;  Act  of  September  24,  1917;  Act  of  April  4,  1918; 
Act  of  July  9,  1918;  Act  of  March  3,  1919. 

5  This  word  applies  >to  the  income  tax  on  corporations  as  well  as  the  nor- 
mal tax  on  individuals.  (Official  announcement  by  Treasury  Department, 
dated  April  23,  1919;  I.  T.  8.  1919,  1[3311.) 
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1.  First  Liberty  loan  converted 

4  per  cent  bonds  of  1932- 
1947  (first  4s). 

2.  First  Liberty  loan  converted 

m  per  cent  bonds  of  1932- 
1947  (first  msy  issue  of 
May  9,  1918). 

3.  First    Liberty    loan    second 

converted  4^/4  per  cent, 
bonds  of  1932-1947  (first 
4^8,  issue  of  October  24, 
1918). 

4.  Second  Liberty  loan  4  per 

cent  bonds  of  1927-1942 
(second  4s). 

5.  Second    Liberty    loan    con- 

verted 41/4  per  cent  bonds 
of  1927-1942  (second 
41/4S). 

6.  Third  Liberty  loan  4^  per 

cent  bonds  of  1928  (third 

414s). 

7.  Fourth  Liberty  loan  414  per 

cent  bonds  of  1933-1938 
(fourth  414s). 

8.  Victory  Liberty  loan  4%  per 

cent  convertible  gold  notes 
of  1922-1923  (4%  per  cent 
Victory  notes). 

II.  4  per  cent  and  4^/4  per  cent  bonds  are  entitled  to  limited  ex- 
emptions from  Federal  income  surtaxes  and  excess-profits 
taxes,  as  follows: 
4  per  cent  and  4^  per  ceAt  Liberty  bonds  (but  not  4%  per  cent 
Victory  notes)  are  entitled  to  certain  limited  exemptions  from 
graduated  additional  income  taxes,  commonly  known  as  surtaxes, 
and  excess-profits  and  war-profits  taxes,  now  or  hereafter  imposed 
by  the  United  States,  upon  the  income  or  profits  of  individuals, 
partnerships,  associations,  or  corporations,  in  respect  to  the 
interest  on  principal  amounts  thereof,  as  follows: 


Are  exempt,  both  as  to  principal 
and  interest,  from  all  taxa- 
tion now  or  hereafter  imposed 
by  the  United  States,  any  • 
State,  or  any- of  the  posses- 
sions of  the  United  States 
or  by  any  local  taxing  au- 
thority except  (a)  estate  cJr 
inheritance  taxes,  and  (6) 
graduated  additional  income 
taxes,  commonly  known  as 
surtaxes,  and  excess-profits 
and  war-profits  taxes,  now  or 
hereafter  imposed  by  the 
United  States,  upon  the  in- 
come or  profits  of  individuals, 
partnerships,  asisociations,  or 
corporations. 
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$5,000  in  the  aggregate  of  first  4s,  first  4^s  (issues  of  May  9 
and  October  24,  1918)  second  4s  and  4^48,  third  414s, 
fourth  4^s,  Treasury  certificates,  and  war-saving  certifi- 
cates.*^ 

30,000  of  first  4l^s  (issue  of  October  24,  1918,  only),  until  the 
expiration  of  two  years  after  the  termination  of  the  war. 

30,000  of  fourth  4^48,  until  the  expiration  of  two  years  after 
the  termination  of  the  war. 

30,000  in  the  aggregate  of  first  4s,  first  4^s  (issues  of  May 
9  and  October  24,  1918),  second  4s  and  4l^s,  third  4l^s, 
and  fourth  414s,  as  to^the  interest  received  on  and  after 
January  1,  1919,  until  the  expiration  of  five  years  after 
the  termination  of  the  war.  ' 

45,000  in  the  aggregate  of  first  4s,  first  4^8  (issue  of  May  9, 
1918,  only),  second  4s  and  4i/4s,  and  third  4i/4s,  as  to  the 
interest  received  after  January  1,  1918,  until  the  expira- 
tion of. two  years  after  the  termination  of  the  war;  this 
exemption  conditional  on  original  subscription  to,  and  con- 
tinued holding  at  the  date  of  the  tax  return  of  two-thirds 
as  many  bonds  of  the  fourth  Liberty  loan.^ 

20,000  in  the  aggregate  of  first  4s,  first  4^48  (issues  of  May  9, 
and  October  24, 1918),  second  48  and  4^48,  third  4l^s,  and 
fourth  4i/4s,  as  to  the  interest  received  on  and  after 
January  1,  1919;  this  exemption  conditional  upon  original 

6  Where  a  husband  and  wife  each  own  in  his  own  or  her  own  right  bonds 
of  these  issues  not  exceeding  $5,000,  each  is  entitled  to  exclude  the  income 
therefrom  in  computing  the  tax  on  their  joint  incomes,  and  minor  children 
having  separate  estates  are  also  entitled  to  the  exemption.  (Lietter  from  Treas 
ury  Department  dated  October  8,  1917,  I.  T.  S.  1918,  t447.)  A  taxpayer  is 
entitled  to  the  exemption  of  $5,000  of  his  aggregate  holdings,  not  on  $5,000 
of  each  class  of  obligations  (T.  D.  2585). 

7  It  has  been  held  that  an  individual  who  originally  subscribed  to  bonds  of 
the  Fourth  Liberty  Loan  to  an  amount  not  exceeding  $30,000  in  accordance 
with  the  Government  plan  and,  who  made  payments  in  accordance  with  such 
plan  is  not  required  to  pay  for  such  bonds  in  full  on  or  before  December  31, 

1918,  in  order  to  obtain  this  exemption.  Likewise,  if  an  individual  subscribed 
for  bonds  of  the  Fourth  Liberty  Loan  through  a  bank  by  agreeing  to  pay 
the  subscription  price  in  installments  acceptable  to  the  bank,  and  make  pay- 
ments in  accordance  with  this  plan,  it  will  not  be  necessary  for  such  individual 
to  pay  for  the  bonds  in  full  on  or  before  December  31,  1918,  in  order  to  ob- 
tain this  exemption.     (Letter  from  Treasury  Department  dated  January  3, 

1919,  L  T.  S.  1919,  If  990.) 
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subscription  to,  and  continued  holding  at  the  date  of  the 
tax  return  of  one-third  as  many  notes  of  the  Victory  Lib- 
erty loan,  and  extending  through  the  life  of  such  notes 
of  the  Victory  Liberty  loan.* 
in.  3y2  per  cent  bonds  and  3%  per  cent  notes  are  exempt  from  all 
Federal,  State,  and  local  taxation,  except  estate  or  inherit- 
ance  taxes,  as  follows: 


1.  First    Liberty    loan 

3^  per  cent  bonds 
of  1932-1947. 

2.  Victory  Liberty  loan 

3%  per  cent  "con- 
vertible gold  notes 
of  1922-19a3.*  . 


Are  exempt,  both  as  to  principal  and  in- 
terest, from  all  taxation  (except  estate 
or  inlieritance  taxes)  now  or  hereafter 
imposed  by  the  United  States,  any 
State,  or  any  of  the  possessions  of  the 
United  States,  or  by  any  local  taxing 
authority. 


Exemption  Determined  by  Bonds  Heu>  at  End  of  Year. 
Where  a  taxpayer  converts  bonds  in  the  course  of  a  year,  he  is 
deemed,  for  purposes  of  the  income  tax,  to  have  held  for  the 
entk-e  year  the  bonds  into  which  his  earlier  bonds  are  converted. 
All  amounts  paid  at  the  time  of  conversion  of  bonds  for  adjust- 
ment of  interest  are  to  be  subtracted  from  amounts  received  at 
the  first  interest  pa3anent  after  conversion  and  only  the  difference 
between  amounts  received  and  amounts  paid  is  to  be  included  in 
the  return  of  taxpayer.*^  All  interest  accrued  on  4%  per  cent 
Victory  notes  at  the  date  of  any  conversion  by  the  taxpayer  into 
3%  per  cent  Victory  notes  will,  for  the  purposes  of  computing 
net  income,  be  deemed  to  be  interest  upon  4%  per  cent  Victory 
notes,  and  will  be  entitled  only  to  the  exemptions  from  taxation 
to  which  interest  on  4%  per  cent  Victory  notes  is  entitled.    Any 

8  For  the  purpose  of  this  exemption  Victory  notes  of  either  series  issued 
upon  conversion  of  Victory  notes  of  the  other  series  which  were  originally  sub- 
scribed for  by  any  taxpayer  will  be  deemed  to  have  been  originally  subscribed 
for  by  such  taxpayer.  (T.  D.  2857.)  The  total  possible  exemptions  from 
Federal  income  surtaxes  and  profits  taxes,  subject  to  conditions  above  sum- 
marized, is  1160,000. 

•  T.  D.  2836;  Official  Statement  by  the  Secretary  of  the  Treasury,  dated 
April  14,  1919;  I.  T.  S.  1919,  1(3297;  Beg.  45,  Arts.  78-80;  Letter  from 
Treasury  Department  dated  March  20,  1919;  I.  T.  S.  1919,  t3278. 

10  Letter  from  Treasury  Department  dated  March  25,  1919;  L  T.  S.  1919, 
IT  3284. 
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and  all  amounts  received  by  any  taxpayer  from  the  United  States 
by  way  of  adjustment  of  accrued  interest  upon  conversion  of  4% 
per  cent  Victory -notes  into  3%  per  cent  Victory  notes  will  be 
deemed  to  be  interest  upon  4%  per  cent  Victory  notes.  All  inter- 
est accrued  on  3%  per  cent  Victory  notes  at  the  date  of  any  con- 
version by  the  taxpayer  into  4%  per  cent  Victory  notes  will,  for 
the  purposes  of  computing  net  income,  be  deemed  to  be  interest 
upon  3%  per  cent  Victory  notes,  and  will  be  entitled  to  the  ex- 
emptions from  taxation  to  which  interest  on  3%  per  cent  Victory 
notes  is  entitled.^* 

War  Finance  Corporation  Bonds.  The  War  Finance  Cor- 
poration Act  makes  the  same  provision  for  the  exemption  of  in- 
terest upon  bonds  issued  by  the  War  Finance  Corporation  as  is 
provided  in  the  case  of  Second  Liberty  Loan  Bonds ;  that  is,  in- 
terest on  an  amount  of  such  bonds,  the  principal  of  which  does 
not  exceed  in  the  aggregate  $5,000  owned  by  any  individual,  part- 
nership, corporation  or  association  is  exempt.** 

Postal  Savings  Accounts.  Interest  credited  to  postal  sav- 
ings accounts  upon  moneys  deposited  in  postal  savings  banks  on 
or  before  September  1,  1917,  is  exempt  from  income  tax,  while  in- 
terest credited  upon  deposits  made  subsequently  to  September  1, 
1917,  is  liable  to  tax.*' 

Food  "  Administration  Grain  Corporation  Notes.  Interest  on 
Food  Administration  Grain  Corpcfration  notes  is  not  exempt  from 
income  tax.i* 

Interest  from  Federal  Land  Bank  and  National  Farm  Loan 
Association.  As  the  Federal  Farm  Loan  Act^^  provides  that 
every  Federal  land  bank  and  every  national  farm  loan  association, 
including  the  capital  and  reserve  or  surplus  therein  and  the  in- 
come derived  therefrom,  shall  be  exempt  from  taxation,  except 
taxes  upon  real  estate,  and  that  farm  loan  bonds,  with  the  income 
therefrom,  shall  be  exempt  from  taxation,  the  income  derived 
from  dividends  on  stock  of  Federal  land  banks  and  national  farm 

11  T.  D.  2865. 

IS  Act  of  April  5,  1918  (Public  No.  121),  §  16.    See  note  6. 

18  Reg.  45,  Art.  77. 

14  Telegram  from  Treasury  Department  dated  April  13,  1919 ;  I.  T.  S.  1919, 
H  3296. 

15  Act  of  July  17,  1916,  1 26. 
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loan  associations  and  from  interest  on  such  farm  loan  bonds  is 
not  subject  to  the  income  tax.**^ 

Obligations  of  the  Possessions  of  the  United  States.  Interest 
paid  on  the  obligations  of  possessions  of  the  United  States  is  ex- 
empt.*^ 

Obligatioxis  of  Territories.  Interest  on  the  obligations  of  the 
Territories,  or  political  subdivisions  thereof,  is  exempt.^* 

Obligations  of  the  District  of  Columbia.  Interest  upon  obliga- 
tions of  the  District  of  Columbia  is  now  exempt.*^ 

Interest  on  the  Obligations  of  States.  The  same  principle 
which  denies  to  a  State  power  to  raise  revenue  by  taxation  on  Fed- 
eral property,  or  sources  of  revenue,  or  means  of  carrying  on  its 
duties,  forbids  taxation  of  State  revenue  for  Federal  purposes.^ 
Therefore  the  United  States  has  no  power  under  the  Constitution 
to  tax  either  the  instrumentalities  or  the  property  of  a  State.'^  A 
municipal  corporation  is  a  portion  of  the  sovereign  power  of  a 
State  and  is  not  subject  to  taxation  by  Congress  upon  its  munici- 
pal revenue.**  But  the  exemption  of  State  agencies  does  not  ex- 
tend to  those  used  by  the  State  in  carrying  on  an  ordinary  private 
business.**  Interest  on  the  obligations  of  a  State  is,  therefore,  ex- 
pressly exempt.  The  1909  Law,  however,  being  an  excise  tax  and 
not  an  income  tax,  was  valid  although  measured  by  income  which 
included  interest  from  State  securities.** 

PoLTTiCAL  Subdivision  op  a  State.  A  political  subdivision 
denotes  any  division  of  a  State  or  Territory  made  by  the  proper 
authorities  thereof  acting  within  their 'constitutional  powers  for 
the  purpose  of  carrying  out  a  portion  of  those  functions  of  the 

16  Beg.  45,  Art.  75. 

17  Bevenue  Aet  of  1918,  1 213  (b)  4. 

19  Such  interest^  was  not  exempt  under  the  1916  Law,  since  the  law  did  not 
expressly  include  territories  in  the  exemption  provision.  (Revenue  Act  of 
1916,  §4.) 

19  Such  interest  was  not  expressly  included  in  the  exemption  provision  of 
the  1916  Liaw.  Compare  Bevenue  Act  of  1918  <  213  (h^  4  and  Bevenue  Act 
of  1916,  S  4. 

50  Collector  v.  Day,  11  WalL  113;  Dobbins  v.  Erie  Co.,  16  Pet.  435;  Am- 
brosini  v.  U.  S.,  187  IT.  S.  1. 

51  PoUock  V.  Farmers '  Loan  and  Trust  Company,  157  IT.  8.  429,  584. 
SS  U.  S.  V.  B.  &  O.  Bailroad  Company,  17  Wall.  322. 

S8  South  Carolina  v.  IT.  S.,  199  IT.  S.  437. 
•*  Flint  V.  Stone  Tracy  Co.,  220  IT.  S.  107. 
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State  or  Territory  which  by  long  usage  and  the  inherent  neces- 
sities of  government  have  always  been  regarded  as  public.**  The 
Attorney  General  has  held  that  special  assessment  districts 
created  for  a  public  purpose,  such  as  the  improvement  of  streets 
and  pul)lic  highways,  the  provision  of  sewage,  gas  and  light  and 
the  reclamation,  drainage,  or  irrigation  of  land  are  districts  for 
public  use,  and  consequently  political  subdivisions  of  the  State, 
within  the  meaning  of  the  law.*®  Political  subdivisions  of  a  State 
or  Territory,  within  the  meaning  of  the  exemption,  include  special 
assessment  districts  so  created,  such  as  road,  water,  sewer,  gas, 
light,  reclamation,  drainage,  irrigation,  levee,  school,  harbor,  port 
improvement,  and  similar  districts  and  divisions  of  a  State  or  Ter- 
ritory.*'' However,  a  district  without  power  to  exercise  any  gov- 
ernmental function,  created  for  the  purpose  of  making  some  im- 
provement, primarily  beneficial  to  the  property  located  in  and 
comprising  the  district,  is  not,  within  the  meaning  of  these  acts, 
a  political  subdivision  of  the  State.  Obligations  issued  in  pay- 
ment for  such  improvement,  although  guaranteed  by  a  county,, 
municipality,  or  other  political  subdivision  of  the  State,  are  not 
the  obligations  of  the  State  or  of  any  political  subdivision  thereof ; 
but  are  rather  .the  obligations  of  the  .benefited  property  upon 
which  they  constitute  a  lien.  Hence,  the  income  derived  from  ob- 
ligations which  are  a  direct  charge  against  or  lien  upon  benefited 

S&A  political  subdivision,  according  to  the  court  in  the  ease  of  Smith  v. 
Howell,  60  N.  J.  L.  384,  is  ''A  division  of  the  state,  with  its  inhabitants 
organized  for  the  public  advantage  and  not  in  the  interest  of  particular  in- 
dividuals or  classes,  the  chief  design  of  which  is  the  exercise  of  governmental 
functions,  and  to  the  electors  residing  within  which  is,  to  some  extent,  com- 
mitted the  power  of  local  government." 

26  Opinion  of  Attorney  General  dated  January  30,  1914.  In  the  course  of 
his  opinion  the  Attorney  General  said:  ***  *  *  where  the  power  to  levy 
a  tax  is  given  a  district  by  the  state,  presumptively  that  district  is  created 
for  a  public  use,  and  is  exercising  a  public  function.  *  *  *  Kor  does  it 
make  any  difference  that  the  tax  is  measured  by  the  benefit  conferred."  But 
be  refrained  from  expressing  any  opinion  whether  assessment  districts  might 
not  be  created  for  a  purely  private  purpose  so  as  to  bring  them  within  the 
principles  laid  down  in  the  South  Carol;na  Dispensary  case,  199  U.^S.  437, 
rather  than  within  those  which  governed  U.  S.  v.  B.  &  O.  Bailroad  Company, 
17  Wall.  322. 

87  Reg.  45,  Art.  74 ;  T.  D.  1946. 
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property  is  not  exempt  and  must  be  returned  as  income  of  the  re- 
cipient.** 

Mortgage  Assumed  by  State  or  Municipauty.  Although  in- 
terest on  State  or  municipal  bonds  is  exempt  from  the  tax,  yet 
where  a  State  or  municipality  has  purchased  a  public  utUity  sub^ 
ject  to  a  mortgage,  and  the  mortgage  retains  its  original  charac- 
ter, €vea  though  the  State  or  municipality  assumes  the  mortgage 
indebtedness  and  pays  the  interest  thereon,  the  mortgage  does 
not  become  an  obligation  of  the  State  6r  municipality  within  the 
meaning  of  the  law  and  the  interest  thereon  is  not  exempt.^ 

Interest  on  Bonds  of  Exempt  Organizations.  Although  a  cor- 
poration may  be  exempt'®  from  tax  on  its  income,  yet  interest 
on  the  bonds  of  such  an  organization  is  taxable  income  to  the 
bondholder.'^ 

Reporting  Exempt  Income.  Income  from  United  States  obli- 
gations issued  prior  to  September  1,  1917,  interest  on  bonds  of 
States,  territories  (and  political  subdiyisions  thereof)  possessions 
of  the  United  States  and  the  District  of  Columbia,  need  not  be  in- 
cluded in  gross  income,  but  the  amount  of  such  securities  owned 
by  the  taxpayer  and  the  income  therefrom  must  be  stated  in  his 
return.'* 

MR€g.  33  Bev.,  Art.  84. 

»Reg.  45,  Art.  74;  T.  D.  2090.  ^ 

30  Revenue  Act  of  1918,  §230. 

81  Letter  from  .Treasury  Department  dated  July  30,  1914;  I.  T.  S.  1918, 
1[  1319. 

32Bevenue  Act  of  1918,  {213  (b)  4.  It  has  been  asserted  that  this  pro- 
vision is  unconstitutional  in  that  it  imposes  a  burden  upon  State  and  municipal 
obligations  of  compeling  the  owner  to  make  a  computation  and  disclosure 
of  his  income  therefrom — a  burden  which,  if  admitted  in  principle  could  be 
stretched  to  such  an  extent  that  the  owner  would  prefer  to  pay  the  tax  in 
order  to  escape  the  greater  burden  of  supplying  the  Government  with  a  mass 
of  detail  in  regard  to  his  ownership  of  such  obligations.  Congress  seems  to 
have  no  general  power  to  make  inquiry  into  the  affairs  of  a  citizen  or  to  in- 
vestigate the  affairs  of  citizens  as  a  mere  matter  of  private  concern  or  Qovem- 
mental  curiosity  (Interstate  Commerce  Commission  v.  Brimson,  154  U.  8.  447; 
In  re  Chapman,  166  IT.  S.  661,  668;  Eilboum  v.  Thompson,  103  IT.  S.  168; 
Harriman  v.  Interstate  Commerce  Commission,  211  U.  S.  407;  In  re  Pacific 
By.  Commission,  32  Fed.  241)  and  an  individual  may  refuse  to  answer  an 
unauthorized  inquiry.  (Boyd  v.  U.  S.  116  U.  S.  616.)  Begarding  the  ques- 
tion from  the  standpoint  of  individual  liberty  and  privacy  or  from  the  stand- 
point   of    authority    in    a    particular    case    to    tuake    inquiry    and    compel 
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Accrued  Interest  on  Obligations  at  Time  of  Purchase.  Where 
a  piurchaser  pays  the  price  of  the  security  purchased  and  an  ad- 
ditional sum  representing  accrued  interest,  the  amount  of  interest 
received  on  the  next  interest  date  should  not  be  reported  in  full. 
The  amount  of  accrued  interest  at  the  time  of  purchase  represents 
the  return  of  capital  to  the  purchaser  and  he  should  deduct  such 
amount  from  the  interest  received,  and  report  the  remainder  only. 
The  seller  of  the  security  should  account  in  his  return  for  the 
accrued  interest  received  at  the  time  of  sale,  since  to  him  that 
amount  is  income.^ 

Interest  on  Bank  Deposits.  Interest  on  ^ank  deposits  or  on 
certificates  of  deposit,  credited  to  the  account  of  the  depositor  by 
the  bank,  is  income  for  the  year  in  which  the  credit  is  made.  This 
is  true  even  though  the  bank  nominally  have  a  rule,  seldom  or 
never  enforced,  that  it  may  require  a  certain  number  of  days'  no- 
tice in  advance  of  cashing  depositors'  checks.'* 

Interest  deceived  and  Paid  by  Brokers.  Where  the  customers 
of  a  brokerage  house  buy  securities,  paying  only  a  part  of  the 
purchase  price  and  paying  interest  on  the  balance,  and  the  brok- 
erage hou^e  buys  such  securities  from  others,  paying  only  a  part 
of  the  purchase  price  and  paying  interest  on  the  balance,  the  brok- 
erage house  must  include  in  its  return  as  gross  income  the  interest 
received  from  the  customers  and  may  deduct  as  interest  the 
amount  of  interest  it  pays  on  such  purchases.^ 

answer,  it  is  difficult  to  see  in  the  above  inquiry  as  to  state  and  municipal 
obligations  any  legitimate  purpose  connected  with  the  raising  of  revenue  or 
any  other  function  of  the  Federal  Government  It  does  not  seem  that  tax- 
payers should  be  obliged  to  speculate  as  to  a  possible  undisclosed  purpose  on 
the  part  of  Congress  which 'might  render  the  provision  authorized  and  proper. 
(See  53  N.  H.  635.) 

MReg.  33  Rev.,  Art  4;  Letter  from  Treasury  Department  dated  February 
5,  1915;  I.  T.  S.  1918,  If  360.  In  a  later  ruling  the  Treasury  Department  de- 
clined to  permit  the  taxpayer  in  such  a  ease  to  report  all  of  the  interest 
received  as  income  and  to  deduct  the  amount  of  accrued  interest  paid  at  the 
time  of  purchase  as  an  expense  or  as  interest  paid  by  the  purchaser.  (Letter 
dated  March  8,  1915,  L  T.  S.  1917,  If  237.) 

•4  Reg.  33,  Art  67;  Letter  from  Treasury  Department  dated  February  18, 
1915;   I.  T.  S.  1919,  11855.    Reg.  45,  Art  54. 

86Altheimer  Rawlings  Investment  Co.  v.  Allen,  248  Fed.  688,  petition  for 
writ  of  certiorari  to  United  States  Supreme  Court  denied  November  11,  1918; 
eee  T.  D.  2686  and  T.  D.  2441.  This  case  was  decided  under  the  1909  Law, 
but  the  principle  seems  to  apply  under  the  language  of  the  present  law.    In- 
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Interest  Accrning  Prior  to  Uarch  1,  1913.  Interest  due  prior 
to  March  1,  1913,  could  have  been  reduced  to  possession  on  de- 
mand prior  to  the  incidence  of  the  income  tax.  It  is,  therefore, 
capital.  Interest  accruing  on  or  after  that  date  is  taxable  income. 
Where  an  interest-bearing  claim  contracted  prior  to  March  1, 
1913,  is  paid  in  whole  or  in  part  after  that  date,  any  gain  derived 
from  the  conversion  of  the  claim  into  money  is  taxable.  The 
amount  of  such  gain  is  the  excess  of  the  proceeds  of  the  claim 
(both  principal  and  interest),  exclusive  of  any  interest  accrued 
since  February  28, 1913,  already  returned  as  income,  over  the  fair 
market  value  of  the  claim  as  of  March  1, 1913  (both  principal  and 
interest  then  accrued ).•• 

Rent.  Bent,  like  all  other  income,  may  be  received  in  casli,  in 
kind,  or  in  the  equivaleht  of  cash.  The  questions  arising  under 
the  income  tax  law  with  regard  to  rent  usually  relate  to  the  tax- 
able period  for  which  rent  income  is  to  be  reported, or  to  sit-, 
nations  involving  the  payment  of  rent  in  some  form  other  than 
cash.  The  following  paragraphs  deal  with  the  latter  kind  of 
question. 

Value  op  Improvements  Made  by  Tenant.  Where,  under 
the  terms  of  a  lease  li  tenant  agrees  to  erect  a  building  or  to  ex- 
pend during  the  period  of  the  lease  a  certain  fixed  sum  in  mak- 
ing improvements  upon  the  freehold  of  the  lessor,  the  building 
or  permanent  improvement  becomes  a  part  of  the  realty  unless 
otherwise  agreed  upon  between  the  contracting  parties.  When 
improvements  made  by  a  lessee  become  part  of  the  real  estate,  ihe 
value  of  such  improvements  upon  the  expiration  of  the  existing 
term  of  the  lease  is  held  by  the  Treasury  Department  to  be  in- 
come to  the  lessor.  The  amount  of  the  gain  or  profit  to  the  lessor 
at  the  expiration  of  the  lease  is  the  difference  betwen  the  cost  of 
the  building  or  improvement  so  made  by  the  tenant  and  a  rea- 

terest  would  be  deducted  in  full  if  paid  on  collateral  the  subject  of  sale  in 
the  ordinaiy  course  of  business.  The  amount  of  such  interest  deductible  in 
the  case  of  corporations  was  limited  under  the  1916  Law.    See  Appendix. 

86  Beg.  45,  Art.  87.  Even  where  interest  has  been  in  default  since  a  time 
|irior  to  March  1,  1913,  and  funds  to  pay  the  same  have  accrued  since  that 
date,  it  has  been  held  that  the  interest  represents  income  accrued  to  the  owners 
of  the  bonds  prior  to  the  incidence  of  the  tax,  and  hence  does  not  constitute 
taxable  income  when  received  thereafter.  (Letter  from  Collector  at  Cincin- 
nati dated  March  16,  1915,  embodying  decision  of  the  Treasury  Department; 
L  T.  8. 1919, 1 1010.) 


288  FEDERAL  INCOME  TAX 

sonable  allowance  for  depreciation  during  the  period  of  its  life 
under  the  lease.'*'  The  Courts,  however,  have  held  that  where 
the  owner  of  land  leases  the  same  imder  an  agreement  requiring 
the  tenant  to  construct  a  building  thereojfi,  and  also  to  pay  an 
annual  rental,  and  such  owner  retakes  possession  upon  the  ten- 
ants' default  in  payment  of  rent,  the  title  to  the  building,  having 
vested  in  the  owner  immediately  upon  construction,  its  value  does 
not  constitute  income  to  the  owner  in  the  year  of  default  and  re- 
possession.'* 

Payments  by  Tenant  on  Behalf  of  Landlord.  In  general,  sums 
paid  by  a  tenant  for  the  use  of  property,  although  to  another 
than  the  landlord,  are  properly  to  be  regarded  as  rent  and  con- 
stitute income  of  the  landlord.'^  Where  under  the  terms  of  a 
lease  a  tenant  pays  or  incurs  liability  for  taxes,  repairs  or  interest 
for  and  on  behalf  of  the  landlord,  such  payments  constitute  in- 
come to  the  landlord.  The  theory  covering  these  transactions  is 
that  the  tenant  is  acting  merely  as  agent  for  the  landlord  in  mak- 
ing the  payments.  The  expenses  are  deductible  by  the  landlord, 
and  the  amounts  used  to  defray  such  expenses  must  be  reported 
by  the  landlord  as  his  income.*^  Such  payments  may  be  deducted 
by  the  tenant  as  rent  in  the  year  in  which  they  are  paid.** 

Receipt  of  Rent  in  Kind.  Where  rent  is  received  in  the 
form  of  produce,  as  for  instance,  a  share  of  the  crops  of  a  farm, 
and  such  produce  or  crops  have  no  definite  market  value,  the 
amount  realized  on  the  sale  of  such  share  must  be  included  as  in- 
come in  the  year  in  which  the  share  is  disposed  of  or  reduced  to 
money  or  its  equivalent.  Where  board  or  lodging  is  given  as  the 
equivalent  of  rent,  the  value  of  such  board  or  lodging  is  required 
to  be  included. 

37  Beg.  45,  Art.  48;  R«g.  33  Kev.,  Art.  4;  T.  D.  2442.  It  necessarily  fol- 
lows that  the  tenant  may  consider  the  cost  of  the  building  as  a  part  of  his 
rental  payments  and  may  deduct  such  amounts  as  an  expense,  pro-rating  the 
original  cost  over  the  number  of  years  constituting  the  term  of  the  lease. 

88  Miller  v.  Gearin,  258  Fed.  225.  The  court  held  the  sole  question  in  this 
case  to  be,  *'When  was  the  income  received  or  derived  f"  The  lease  having 
been  made  in  1906,  the  building  erected  in  1907,  and  default  occurring  in 
1916,  the  value  of  the  building  was  held  to  be  income  received  or  derived  in 
1907. 

80  Reg.  45,  Art.  48. 

40  Reg.  33  Rev.,  Art.  4. 

41  Reg.  33  Rev.,  Art.  8. 
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Boyalties.  Amounts  received  as  royalties  are  income  in  the 
taxable  year  of  receipt,  actual  or  constructive,/  or  in  the  taxable 
year  in  which  they  accrue,  accordingly  as  the  taxpayer  reports 
his  income  on  the  basis  of  receipts  or  accruals.  Royalties  fall 
under  the  broad  expression  ''income  derived  from  sales,  or  deal- 
ings in  property,  whether  real  or  personal,  growing  out  of  the 
ownership  or  use  of  or  interest  in  such  property;  also  gains  or 
profits  and  income  derived  from  any  source  whatever/'^ 

BoTALTiES  FROM  MiNES.  It  hss  been  contended  that  royalties 
received  under  leases  of  oil,  gas,  and  solid  minerals  are  in  fact 
not  income  but  payments  of  installments  on  the  purchase  price 
of  the  natural  deposit.  The  nature  and  effect  of  such  leases  has 
been  the  subject  of  some  difference  of  opinion  in  the  courts.  It 
has  been  held  that  the  leases  are  leases  in  name  only;  that  they 
are  in  fact  conveyances  of  the  ore  body  or  oil  and  gas  in  place 
as  a  part  of  the  realty ;  that  the  so-called  royalties  merely  repre- 
sent payments  for  so  much  land  and  are  in  no  just  sense  income, 
but  mere  conversions  of  the  capital.**  On  the  other  hand,  it  has 
been  held  that  leases  of  solid  mineral  rights  do  not  constitute  a 
sale  of  any  part  of  the  land  or  a  sale  of  ore  in  place,  and  that  the 
royalties  payable  constitute  the  rents  and  profits  of  the  land.** 

48BeTeime  Act  of  1918,  {  213  (a).  It  has  been  ^eld  that  royalties  received 
by  a  corporation  in  accordance  with  a  contract  by  which  it  has  assigned  the 
patent  rights  to  manufacture  machines,  etc.,  are  income  and  should  be  so 
accounted  for  (Beg.  33  Bey.,  Art.  113;  letter  from  Treasury  Department 
dated  January  24,  1916;  I.  T.  S.  1918,  f  1262)  and  that  royalties  paid  to  a 
proprietor  by  those  who  are  allowed  to  develop  or  use  property  or  operate 
under  some  right  belonging  to  such  proprietor  are  also  to  be  accounted  for 
as  income.     (Beg.  33  Bev.,  Art.  4.) 

43  See  Hook  v.  Garfield  Coal  Co.,  112  la.  210,  83  N.  W.  903;  Wilson  v. 
Youst,  43  W.  Va.  826,  28  8.  E.  781;  Manning  v.  Frazier,  96  111.  279;  Spooner 
▼.  Phillips,  62  Conn.  62,  24  Atl.  524;  Wilcox  v.  Middlesex  County,  103  Mass. 
544;  Phimmer  v.  Hillsdale  Coal  etc.  Co.,  163  Pa.  483,  28  Atl.  853;  Bamsdall 
V.  Bradford  Gas  Co.,  225  Pa.  338,  74  Atl.  207. 

44  T  D.  2152;  Von  Baumbach  v.  Sargent  Land  Co.,  242  U.  S.  503;  IT.  S. 
V.  Biba?rik  Mining  Co.,  247  U.  S.  116;  Stratton's  Independence  v.  Baltic  Min- 
ing Co.,  240  U.  S.  103;  State  v.  Evans,  99  Minn.  220,  108  N.  W.  958;  Boeing 
V.  Owsley,  122  Minn.  190,  142  N.  W.  129;  State  v.  Boyal  Mineral  Association, 
132  ttinn.  232,  156  N.  W.  128;  Beg.  v.  Westbrook,  10  Q.  B.  178,  205,  22  Eng. 
BuL  Cas.  623.    The  leases  involved  in  the  Sargent  Case  were  leases  of  iron 
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/  BoYAi/nES  FBOM  PATENTS  AND  Ck>PYRiGHTs.  Royalties  on  -pat- 
ents are  income.*^  Taxpayers  receiving  royalties  from  patents, 
^copyrights,  Or  other  similar  forms  of  property,  may  deduct  from 
each  payment  a  proportionate  part  of  the  cost  thereof  as  repre- 
senting a  return  of  capital.  This  is  more  fully  discussed  in  a  sub- 
sequent chapter.*® 

.  ore  lands  and  they  eontained  substantially  the  foUowing  provisions:  (1)  that 
the  owners  leased  to  the  lessees  exclusively  all  the  lands  described  for  the 
purpose  of  exploring  for,  mining,  and  removing  the  ore  which  might  be  found 
therein  for  the  period  of  fifty  years;  (2)  the  lessees  were  given,  the  exclusive 
right  to  occupy  and  control  the  leased  premises  and  to  erect  all  necessary 
buildings,  etc,  thereon,  (3)  right  was.  reserved  to  the  lessors  to  enter  for 
the  purpose  of  ascertaining  the  amount  of  ore  mined  and  removed  and  of 
making  observations,  etc.;  (4)  the  lessees  agreed  to  pay  in  most  cases  a  cer- 
tain price  per  ton  for  aU  ore  mined  and  removed;  (5)  the  lessees  agreed  to 
mine  and  ship  a  specified  quantity  of  ore  each  year  in  default  of  which  thej 
agreed  to  pay  the  lessors  for  a  minimum  amount;  (6)  the  lessees  agreed  to 
pay  taxes  and  to  keep  the  property  free  from  encumbrances;  (7)  the  lessors 
reserved  the  right  to  terminate  the  lease  upon  default  of  the  lessees;  (8)  the 
lessees  had  the  right  to  terminate  the  leases  upon  sixty  days  notice.  The 
Supreme  Court  held  that  moneys  received  under  these  leases  did  not  represent, 
in  whole  or  in  part,  conversion  of  the  investment  of  the  lessors  from  ore  into 
money,  but  on  the  contrary  they  represented  the  rents  and  profits  of  the  land, 
to  be  accounted  for  as  income  by  the  recipient  lessors.  'In  the  Biwabik  Case 
the  leases  involved  contained  substantially  simili^r  provisions  and  the  lands 
leased  contained  deposits  of  iron  ore.  Tl^e  Court  expressly  stated  in  this 
case  that  its  findings  in  the  Sargent  Case  left  ''little  room  to  suppose  that 
this  Court  made  its  decision  concerning  the  rights  of  the  lessor  infiuenced  by 
the  fact  that  the  land  itself  was  the  chief  thing,  and  the  ownership  of  it  after 
the  exhaustion  of  the  minerals  one  of  the  controlling  reasons  in  reaching  the 
conclusion  announced  in  that  case."  The  Court  repeated  its  decision  in  the 
Sargent  Case  that  the  lessee  was  in  no  legal  sense  the  purchaser  of  ore  in 
place.  Owing  to  the  migratory,  fugitive,  and  volatile  character  of  oil  and 
gas  the  rights  and  ownership  therein  are  to  be  determined  according  to  special 
rules  and  not  according  to  the  rules  which  prevail  in  the  case  of  ore,  coal 
and  other  solid  minerals.  (Ohio  Oil  Co.  v.  Indiana,  177  IT.  S.  190;  Brown 
V.  Spilman,  155  U.  S.  665.)  It  may  be  that  royalties  upon  oil  and  gas  leases 
are  for  this  reason  distinguishable  from  royalties  upon  solid  mineral  leases, 
but  the  point  has  never  been  expressly  determined  with  reference  to  the  in- 
come tax. 

45  Reg.  45,  Art.  48. 

40  See  Chapter  26. 


CHAPTEE  19 

INCOME  FROM  DIVIDENDS 

The  law  expressly  states  that  the  gross  income  of  a  taxpayer 
shall  include  gains,  profits  and  income  derived  from  dividends.^ 

Definitions.  The  term  '^ dividend/'  as  used  in  the  Revenue 
Act*  of  1918  (with  one  exception  where  it  is  used  in  connection 
with  dividends  paid  by  insurance  companies  on  policy  and  an- 
nuity contracts)  is  defined  therein  to  mean  (1)  any  distribution 
made  by  a  corporation,  other  than  a  personal  service  corporation, 
to  its  shareholders  or  members,  whether  in  cash  or  in  other  prop- 
erty or  in  stock  of  the  corporation,  out  of  its  earnings  or  profits 
accumulated  since  February  28,  1913,  or  (2)  any  such  distribu- 
tion made  by  a  personal-service  corporation  out  of  its  earnings 
or  profits  accumulated  since  February  28, 1913,  and  prior  to  Jan- 
nary  1,  1918 .•  Amounts  distributed  in  the  liquidation  of  a  cor- 
poration are  expressly  required  to  be  treated  as  payments  in  ex- 
change for  stock  or  shares,  and  any  gain  or  profits  realized 
thereby  will  be  taxed  to  the  distributee  as  other  gains  or  profits.* 
It  is  to  be  noted  that  under  this  definition  any  distribution  in 
the  ordinary  course  of  business,  though  extraordinary  in  amount, 
and  other  than  a  distribution  in  liquidation  which  is  made  by  a 
corporation  of  earnings  or  profits  accumulated  since  February  28, 
1913,  is  a  dividend ;  it  need  not  necessarily  be  called  a  dividend. 
On  the  other  hand,  if  the  distribution  is  not  out  of  earnings  or 

1  Bevenne  Act  of  1918,  if  213  (a)  and  234  (a)  10.  The  Bevenue  Act  of 
1916  provided  that  subject  only  to  such  exemptions  and  deductions  as  were 
thereinafter  allowed,  the  net  income  of  a  taxpayer  should  include  gains,  profits 
and  income  derived  from  dividends  (Bevenue  Act  of  1916,  |2  (a)). 

S  Bevenue  Act  of  1918,  S  201  (a) ;  Beg.  45,  Arts.  1541  and  1543.  It  wm  be 
noted  that  the  new  definition,  aside  from  its  provision  for  personal  service  cor- 
poration distributions,  omits  the  words,  ''or  ordered  to  be  mad^; "  substitutes 
the  word  "accumulated"  for  "accrued;"  and  also  expressly  includes  dis- 
tributions made  "in  other  property."  See  Bevenue  Act  of  1916,  §31  (a). 
Beg.  33  Bev.,  Art.  106. 

S  Bevenue  Act  of  1918,  {201  (c).    Beg.  45,  Art.  1548. 
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profits  accumulated  since  February  28,  1913  (and  prior  to  Jan- 
uary 1, 1918,  in  the  case  of  personal  service  corporations),  it  does 
not  become  a  dividend  within  the  meaning  of  the  law  by  reason  of 
the  fact  that  it  is  cnalled  a  dividend  by  the  corporation  making  the 
distribution.* 
^  Dtvn)ENDS  ON  Life  Insubanob^  Policies.  It  is  a  custom  of  in- 
surance companies  to  return  each  year  a  portion  of  the  premium 
paid  by  the  insured.  The  amount  so  returned  is  usually  desig- 
nated as  a  ** dividend"  and  is  either  received- in  cash  by  the  in- 
sured or  applied  by  him  to  the  reduction  of  the  next  annual  pre- 
mium. The  law  expressly  provides  that  amounts  received  as  a  Re- 
turn of  premiums  paid  by  the  taxpayer  is  not  income.*^  Where, 
however,  dividends  are  received  on  a  paid-up  policy  their  amount 
should  be  considered  the  same  as  dividends  from  corporations,® 
unless,  of  course,  the  dividend  was  not  paid  by  the  insurance 
company  out  of  earnings  or  profits  accumulated  since  the  inci- 
dence of  the  tax. 

Dividends  from  Assocutions.  Since  associations,  joint-stock 
companies  and  insurance  companies  (whether  incorporated  or 
not)  are  treated  as  corporations  and  limited  partnerships  may  be 
so  treated,^  the  net  earnings  of  such  organizations  when  distrib- 
uted should  be  considered  dividends.*  Thus,  under  the  1916  Law 
and  former  laws  private  banks,  which  had  the  form  of  corporate 
organization,  were  required  to  make  returns  as  corporations,  and 
the  owners  of  the  bank  were  authorized  to  treat  as  dividends  the 
earnings  which  they  received  therefrom.^  The  recipient  of  profits 
of  associations  or  limij:ed  partnerships  should,  therefore,  ascer- 
tain whether  the  association  or  partnership  is  paying  the  tax  as 
a  corporation  and  in  such  event  should  treat  any  part  of  the  net 
profits  of  the  association  received  by  him  as  dividends. 

Dividends  from  Cooperative  Associations.  Dividends  paid 
by  cooperative  associations,  acting  as  sales  agents  for  farmers 
or  others,  in  the  nature  of  a  periodical  refund  or  rebate  to  mem- 
bers or  prospective  members  or  patrons  generally,  are  wholly  dif- 

4  Reg.  46,  Art.  1541. 

6  Revenue  Act  of  1918,  §  213  (b)  2. 

6  T.  D.  2137. 

7  See  the  discussion  of  limited  partnerships  in  Chapter  8. 

8  T.  D.  2152. 
»  T.  D.  2137. 
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ferent  from  ordinary  distributions  based  upon  stockholdings  and 
may  be  excluded  from  gross  income  by  their  recipients.  Any 
profits  of  such  associations  made  from  non-members  and  distrib- 
uted to  members  in  the  guise  of  rebates  are,  of  course,  subject  to 
tax.^« 

Dividends  from  Federal  Reserve  Bank.  Section  7  of  the 
Federal  Reserve  Act  of  December  23,  1913,  provides  that  federal 
reserve  banks,  including  the  capital  stock  and  surplus  therein 
and  the  income  derived  therefrom,  shall  Vb  exempt  from  taxation, 
except  taxes  upon  real  estate.  Such  exemption  attaches  to  and 
follows  the  income  derived  from  dividends  on  stock  of  federal  re- 
serve banks  in  the  hands  of  the  stockholders,  so  that  the  dividends 
received  on  the  stock  of  federal  reserve  banks  are  not  subject  to 
the  income  tax.  Dividends  paid  by  member  banks,  however,  are 
treated  like  dividends  of  ordinary  corporations.^^ 

Dividends  and  Interest  from  Federal  Land  Bank  and  Na- 
tional Farm  Loan  Association.  As  section  26  of  the  Federal 
Farm  Loan  Act  of  July  17,  1916,  provides  that  every  federal  land 
bank  and  every  national  farm  loan  association,  including  the  cap- 
ital and  reserve  or  surplus  therein  and  the  income  derived  there- 
from, shall  be  exempt  from  taxation,  except  taxes  upon  real  es- 
tate, and  that  farm  loan  bonds,  with  the  income  therefrom,  shall 
be  exempt  from  taxation,  the  income  derived  from  dividends  on 
stock  of  federal  land  banks  and  national  farm  loan  associations 
and  from  interest  on  such  farm  loan  bonds  is  not  subject  to  the 
income  tax." 

DiSTRrouTiON  In  Liquidation.  So-called  liquidation  or  disso- 
lution dividends  are  not  dividends  within  the  meaning  of  the 
statute,  and  amounts  so  distributed,  whether  or  not  including  any 
surplus  earned  since  February  28,  1913,  are  to  be  regarded  as  pay- 
ments for  the  stock  of  the  dissolved  corporation.  Any  excess  so 
received  over  the  cost  of  his  stock  to  the  stockholder,  or  over  its 
fair  market  value  as  of  March  1, 1913,  if  acquired  prior  thereto,  is 
a  taxable  profit.  A  distribution  in  liquidation  of  the  assets  and 
business  of  a  corporation,  which  is  a  return  to  the  stockholder  of 
the  value  of  his  stock  upon  a  surrender  of  his  interest  in  the  cor- 

10  Beg.  45,  Art.  522;  T.  D.  2737.    See  Chapter  13. 

11  Be^.  45,  Art.  76;  Federal  Beserve  Bulletin,  April  1,  1916. 

UBeg.  45,  Art.  75;  Beg.  33  Bev.,  Art.  86.    Bevenue  Act  of  1918,  §  231  (13.) 
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poration,  is  distinguishable  from  a  dividend  paid  by  a  going  cor- 
poration out  of  current  earnings  or  accumulated  surplus  when 
declared  by  the  directors  in  their  discretion,  which  is  in  the  nature 
of  a  recurrent  return  upon  the  stock.^* 

U  Beg.  45,  Art.  1548.  See  alsa  Beg.  45,  Arts.  1541  and  1543.  This  ruling 
ia  founded  largely  upon  the  distinction  drawn  by  the  United  States  Supreme 
Court  in  the  cases  of  Lynch  v.  Turrish,  247  U.  S.  221,  and  Lynch  v.  Hornby, 
247  U.  S.  339.  It  is  to  be  noted  that  the  question  in  both  these  cases  was 
whether  earnings  or  profits  accumulated  prior  to  March  1,  1913,  should  be 
considered  as  dividends.  The  question  was  not:  Shall  earnings  or  profits 
accumulated  subsequent  to  March  1,  1913,  be  considered  as  dividends  f  In 
determining  the  former  question  the  Supreme  Court  drew  a  distinction  accord- 
ing to  whether  or  not  the  distribution  was  a  dividend  in  ordinary  course  or 
a  final  dividend  in  liquidation.  This  distinction  does  not  affect  the  answer  to 
the  second  question.  The  issue  in  the  Turrish  and  Hornby  cases  was  whether 
certain  earnings  or  profits  were  essentially  capital  or  income  for  tax  purposes, 
whether  they  were  taxable  as  income  or  exempt  as  capital.  On  the  other  hand, 
the  question  arising  in  the  interpretation  of  |  201  of  the  Revenue  Act  of  1918 
pertains  to  the  character  of  the  taxability  of  certain  earnings  and  profits.  The 
Supreme  Court  did  not  hold  in  the  Turrish  ca^e  that  corporate  gains  and  profits 
accumulated  prior  to  March  1,  1913,  are  not  ''dividends"  if  paid  to  a  stock- 
holder upon  a  winding  up  of  the  affairs  of  a  corporation;  it  declared  that 
such  earnings  or  profits  had  become  capital  and  were  exempt  therefore  from 
tax  when  distributed.  It  did  not  hold  in  the  Hornby  case  that  corporate 
gains  and  profits  accimiulated  prior  to  March  1,  1913,  arc  dividends  because 
they  were  paid  to  a  stockholier  by  a  corporation  continuing  in  business  or  a 
going  concern;  it  declared  that  such  earnings  or  profits  did  not  come  into 
fruition  as  income  to  the  stockholder  until  by  virtue  of  an  exercise  of  afilrma- 
tive  discretion  on  the  part  of  the  directors  they  were  declared,  that  is,  until 
they  were  separated  from  the  corporation  *s  general  assets  and  the  stockholder 's 
interest  was  transformed  from  an  inchoate  and  contingent  interest  in  them 
to  a  definite  and  fixed  share.  It  will  be  argued  that  a  distribution  which 
would  have  been  a  ''dividend"  under  the  Hornby  case  was  held  not  to  be  a 
"dividend"  in  the  Turrish  case,  solely  because  it  was  made  upon  the  liquida-' 
tion  of  the  paying  corporation  and  that  therefore  the  essence  of  what  would 
ordinarily  be  a  "dividend"  under  the  present  law  is  changed  by  the  same 
token.  This  argument  is  based  upon  the  fallacy  that  the  taxability  of  earn- 
ings or  profits  accumulated  since  the  incidence  of  the  tax  is  to  be  determined 
according  to  the  same  differentiation  applying  in  the  case  of  earnings  or  profits 
accumulated  prior  thereto.  But,  as  stated  above,  the  Turrish  and  Hornby  cases 
divided  on  the  question  when,  with  reference  to  the  incidence  of  the  tax,  a 
distribution  became  income.  They  did  not  settle  the  question:  What  kind 
of  income  are  certain  concededly  taxable  earnings  or  profits!  The  Court  was 
not  attempting  in  the  Turrish  and  Hornby  cases  to  distinguish  between  "divi- 
dends '  *  and  other'  distributions.  It  was  drawing  a  line  between  capital  and 
income,  income  received  prior  to  March  1,  1913,  having  the  status  of  capital. 
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Extent  to  Which  Dividends  Are  Taxable.    The  extent  to  which 
dividends  are  taxable  depends  upon  the  status  of  the  paying  cor- 

Altbongh  the  Commissioner  ruled  in  the  Turrish  ease  that  the  $79,975  repre- 
senting the  excess  of  the  amount  received  hj  Turrish  over  the  par  value  of 
his  shares  upon  their  surrender  was  income  for  the  year  1914,  this  ruling  was 
reversed  by  the  district  court,  the  circuit  court  of  appeals  (236  Fed.  653)  and 
the  Supreme  Court.  The  reversal  was  not  upon  the  express  ground  that  the 
Commissioner  had  erred  in  taxing  ''dividends"  as  gains  and  profits,  result- 
ing from  the  sale  of  property,  tint  such  a  decision  was  unnecessary  in  view 
of  the  court's  more  fundamental  and  sweeping  conclusion  that  the  dividends 
in  question  were  not  taxable  at  all,  because  they  were  capitaL  The  Supreme 
Court  did  not  decide  that  they  were  taxable  as  ordinary  gains  or  profits.  Sueh 
a  decision  would  have  been  aV^ademic,  if  not  inconsistent  with  its  main  con- 
elusion.  There  is  absolutely  nothing  in  the  Turrish  case  requiring  the  taxa- 
tion of  corporate  earnings  or  profits  accumulated  subsequent  to  March  1,  1913, 
as  gains  and  profits  from  the  sale  and  exchange  of  property,  except  a  ruling 
of  the  Commissioner  which  was  completely  set  aside  by  the  courts  upon  the 
most  fundamental  ground  possible.  Effect  should  be  given,  if  possible,  to  the 
entire  Bevenue  Act  of  1918,  and  no  part  should  be  permitted  to  perish  by  con- 
struction. One  part  should  not  be  allowed  to  defeat  another  part  if  by  any 
reasonable  construction  the  two  can  stand  together  (U.  S.  v.  Ninety-Nine  Dia- 
monds, 139  Fed.  961).  The  Treasury  Department's  construction  of  subdivi- 
sion (c)  of  S  201  seems  to  be  a  violation  of  this  cardinal  rule  of  statutory 
construction.  The  theory  underlying  the  exemption  of '  dividends  from  the 
normal  tax  is  that  the  normal  tax  upon  them  had  already  been  paid  by  the 
corporation  declaring  them.  So  far  as  the  subject  of  any  corporate  distribu- 
tion may  represent  earnings  or  profits  accimiulated  subsequent  to  February 
28,  1913,  it  has  been  subjected  to  the  normal  tax  in  the  hands  of  the  paying 
corporation.  8o  far  as  the  normal  tax  is  concerned,  it  is  capital,  like  the 
undistributed  income  of  estates  or  trusts  upon  which  the  fiduciary  has  paid 
the  tax.  1 201  (c)  seems  clearly  to  be  directed  at  another  profitable  element 
involved  in  a  liquidation — ^the  excess  of  the  amount  received  upon  a  liquidation 
over  the  value  of  the  stock  on  March  1,  1913  (or  its  cost  if  acquired  subse- 
quently thereto),  plus  the  earnings  and  profits  accumulated  subsequently  to 
February  28,  1913.  This  is  a  very  different  gain  or  profit  from  the  taxable 
earnings  or  profits  distributed.  Moreover,  it  will  be  noted  that  the  Bevenue 
Act  of  1918  uses  the  word  "any"  in  Section  201  (a)  1.  The  word  has  just 
been  carefully  qualified  by  a  parenthetical  clause — *^  (except  in  If  (10)  of  sub- 
division (a)  of  I  234)  ".  In  view  of  the  familiar  meaning  of  the  word  "any" 
and  the  careful  qualification  immediately  prior  to  it  (which  dismisses  the 
possibility  that  Congress  intended  any  further  qualifications)  in  {  201  (a)  1, 
it, becomes  essential  that  {  201  (c)  be  read  not  as  an  exception,  but  as  supple- 
mentary to  §201  (a),  intended  to  reach  another  kind  of  possible  profit  than 
that  contemplated  in  {201  (a).  Again,  {201  (c),  as  it  stands,  need  not  be 
construed  as  a  qualification  of  |  201  (a).  The  phrase  "other  gains  or  profits" 
includes  "dividends."  (I  213  (a)).  In  so  far,  then,  as  the  gain  or  profit 
reaHzed  is  a  dividend  it*  should  be  taxed  as  a  dividend,  that  is,  it  should  be 


296  FEDERAL  ^NCOME  TAX 

poration  and  upon  the  status  of  the  recipient  of  the  dividend^* 
As  a  general  rule,  income  from  dividends  is  subject  only  to  the 
surtax,  and,  except  in  the  case  of  certain  stock  dividendS|  is  tax- 
able at  the;  rates  in  force  in  the  year  received. 

DivmENDs  Paid  by  Domestic  CcMtPORATiONS.  Dividends  paid 
by  a  domestic  corporation  which  is  liable  to  income  tax  upon 
its  net  income  or  by  a  personal  service  corporation  out  of  earn- 
ings and  profits  upon  which  income  tax  has  been  imposed,  are 
not  subject  to  the  normal  tax  if  received  by  an  individual,  the 
amount  of  such  dividends  being  expressly  allowed  as  a  credit  for 
the  purpose  of  the  normal  tax.^*  If  the  recipient  is  a  nortr-residenf 
alien  the  credit  of  such  dividends  for  purposes  of  the  normal  tax 
will  be  allowed  only  in-etfie  he  files  a  true  and  accurate  return 
of  his  total  income  received  from  all  sources,  corporate  or  other- 
wise, in  the  United  States,  in  the  manner  prescribed  by  law.^* 
If  such  dividends  are  received  by  a  corporation,  domestic  or  for- 

subjected  only  to  the  surtaxes.  Both  the  Turrish  and  Hornby  cases  were  de- 
cided under  the  Act  of  October  3,  1913,  which  did  not  contain  the  definition 
of  the  term  ''dividend"  to  be  found  in  the  Revenue  Act  of  1916  and  the 
present  law.  The  Supreme  Court  admitted  that  its  decision  in  the  Hornby 
case  would  have  been  different  had  the  1913  Law  contained  any  such  defini- 
tion. Two  further  rules  of  statutory  interpretation  would  resolve  any  doubt 
remaining  on  this  question.  (1)  The  courts  will  avoid,- ^if  possible,  any  inter- 
pretation resulting  in  absurdity,  inconsistency,  glaring  inequality  or  palpablo 
injustice,  giving  effect  to  the  spirit  rather  than  the  letter.  (Bee  Ch.  47.)  (2) 
In  the  interpretation  of  statiftes  levying  taxes  it  is  also  the  established  rule 
not  to  extend  their  provisions,  by  implication,  beyond  the  clear  import  of  the 
language  used,  or  to  enlarge  their  operations  so  as  to  embrace  matters  not 
specifically  pointed  out.  (See  Ch.  47.)  If  the  mere  fact  that  a  distribution 
out  of  a  corporation 's  earnings  or  profits  accumulated  since  February  28,  1913, 
ii  made  upon  the  liquidation  of  the  coiTporation  renders  such  earnings  or  profits 
liable  a  second  time  to  the  normal  tax,  the  manner  of  distribution  supplants 
the  character  of  income  as  the  decisive  test  of  taxability.  If  a  distribution 
made  by  a  corporation  out  of  its  earnings  or  profits  accumulated  since  Febrn- 

« 

ary  28,  1913,  is  held  to  be  a  dividend  only  when  made  by  a  going  corporation, 
the  burden  of  the  taxpayer  is  increased, — the  taxpayer  is  subjected  to  an  ad- 
ditional tax  of  4  or  ^%  upon  dividends  received'  as  a  part  of  a  liquidation. 
The  clear  import  of  the  language  used  in  {  201  does  not  require  this — ^to  say 
the  least — and  any  remaining  doubt  should  be  resolved  against  the  govern- 
ment and  in  favor  of  the  citizen. 

14  Revenue  Act  of  1918,  §201   (d). 

"Revenue  Act  of  1918,  §216  (a). 

16  Revenue  Act  of  1918,  §  217. 
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eign,  the  amount  thereof  is  allowed  as  a  deduction.^''  Dividends 
paid  to  non-resident  alien  individuals  or  to  non-resident  foreign 
corporations  by  domestic  corporations  doing  no  business  or  own- 
ing no  property  in  the  United  States  are  not  taxable  at  all.^* 

DiviDBNDS  t^AiD  BY  Pebsonal  Sebvice  CoKPORdtTioNS.  Dividends 
paid  by  a  personal  service  corporation  out  of  earnings  or  prof- 
its upon  which  income  tax  has  been  imposed, — ^that  is,  earnings  or 
profits  accumulated  since  February  28,  1913,  and  prior  to  Jan- 
uary 1, 1918, — are  taxable  as  stated  in  the  preceding  paragraph." 

Dividends  Paid  by  Foreign  Corporations  Deriving  No  In- 
come FROM  United  States  Sources.  Dividends  paid  by  a  non- 
resident foreign  corporation  ^  deriving  no  income  from  this  coun- 
try, if  paid  out  of  its  earnings  or  profits  accumulated  since  Feb- 
ruary 28,  1913,  are  subject,  when  received  by  a  citizen  or  resident 
of  this  country,  to  both  the  normal  and  the  surtax.  When  re- 
ceived by  a  domestic  corporation^  such  dividends  are  subject  to 
income  and  excess-profits  taxes.  When  received  by  non-resident 
aliens  or  foreign  corporations,  they  are  subject  to  no  tax,  al-i 
though  they  may  be  paid  by  the  paying  agenjb  for  the  paying  cor- 
poration at  a  place  within  the  United  States.  No  credit  against 
net  income  is  allowed  individuals  and  no  deduction  from  gross  in- 
come is  allowed  corporations  with  respect  to  dividends  received 
from  a  foreign  corporation  (foreign  with  respect  to  the  United 
States)  taxed  in  Porto  Rico  or  the  Philippines,  but  having  no  in- 
come from  sources  within  the  United  States.*^ 

Dividends  Paid  by  Foreign  Corporations  Deriving  Income 
FROM  UN^TED  STATES  SOURCES.  The  normal  tax  does  not  apply, 
regardless  of  their  amount,  to  dividends  received  from  a  foreign 
corporation  deriving  income  from  sources  within  the  United 
States,  however  small  such  income  may  be.  Dividends  from  such 
corporations  are  treated  in  the  same  manner  as  dividends  paid 

17  Revenue  Act  of  1918,  {  234  (a)  6  and  (b).  Under  the  1913  Law  corpora- 
tions were  not  permitted  to  deduct  amounts  received  as  dividends  from  cor- 
porations subject  to  the  income  tax.  This  was  likewise  true  of  the  2%  tax 
imposed  by  the  1916  Law,  but  for  the  purpose  of  the  4%  tax  imposed  by  the 
1917  Law  the  amount  of  such  dividends  was  permitted  as  a  credit.  (Revenue 
Act  of  1917,  i  3 ;  Reg.  33  Rev.,  Art.  105.) 

la  Reg.  45,  Art.  92. 

19 See  Revenue  Act  of  1918,  ff  216  (a),  234  (a)  6,  and  217. 

to  For  a  definition  of  non-resident  foreign  corporation,  see  Chapter  12. 

«1  Reg.  45,  Art.  1131. 
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by  domestie  corporations ;  that  is,  they  are  taken  as  a  credit  for 
the  pnrpose  of  the  normal  tax  by  individuals  and  as  a  deduction 
by  corporations,  subject  to  the  rule,  that  non-resident  aliens  and 
foreign  corporations  must  make  a  true  and  accurate  return  of 
their  total  ipcome  received  from  sources,  corporate  or  otherwise, 
in  the  United  States.^ 

DivmENOS  BECEiyED  BY  GrriZENs  and  BEsmsNTS.  Dividends 
received  by  individuals  who  are  citizens  or  residents  of  this  coun- 
try must  be  included  in  the  return  of  income  of  the  recipient ;  but 
for  the  purpose  of  assessing  the  normal  tax,  the  amount  of  divi- 
dends received  from  the  net  earnings  of  any  corporation  taxable 
upon  its  net  income,  or  from  a  personal  service  corporation,  out 
of  earnings  or  profits  upon  which  income  tax  has  been  imposed, 
may,  as  indicated  in  the  foregoing  paragraphs,  be  taken  as  a 
credit.  For  the  purpose  of  assessing  the  surtax  no  credit  or  de- 
duction for  such  dividends  will  be  allowed.  The  same  rule  applies 
where  dividends  are  received  by  the  estate  of  a  deceased  citizen 
or  resident  or  by  a  trust  estate  created  by  a  citizen  or  resident. 
The  fact  that  an  individual  may  not  have  legal  title  to  the  stock 
on  which  the  dividends  are  declared  does  not  alter  the  rule,  if 
he  is  the  actual  beneficial  owner.  Therefore,  the  amount  which 
may  be  received  by  a  trustee  in  the  form  of  dividends  may  be 
treated  as  dividends  by  the  beneficiary  in  making  his  return ;  and 
similarly  dividends  received  by  a  partnership  are  treated  as  divi- 
dends received  by  the  partners,  when  the  partners  make  personal 
returns  of  their  net  distributive  shares  in  the  profits  of  the  part- 
nership.^ 

DnoDENDS  Received  by  Non-Resident  Aliens.  A  non-resi- 
dent alien  is  subject  to  the  normal  tax  on  dividends  of  corpora- 
tions taxable  upon  their  net  income,  or  personal  service  corpora- 

ttBevenue  Act  of  1918,  §§216  (a)  and  234  (a)  6.  See  T.  D.  2090.  Let- 
ter from  Treasury  Department  dated  June  9,  1919,  I.  T.  S.  1919,  1 3427.  This 
ruling  supersedes  the  rule  laid  down  for  purposes  of  the  excess-profits  tax  in 
1917  to  the  effect  that  if  a  foreign  corporation  paid  income  tax  on  a  part  of 
its  net  income,  its  dividends  should  be  treated,  to  that  extent,  as  dividends 
of  domestic  corporations.  Thus,  if  a  foreign  corporation  paid  income  tax  on 
half  of  its  income,  half  of  the  amount  of  its  dividends  were  credited  for  pur- 
poses of  the  normal  tax  when  paid  to  individuals,  and  deducted  when  paid  to 
corporations.     (Reg.  41,  Art.  27.) 

2ST.  D.  2090;  Revenue  Act  of  1918,  §§218  and  219.  See  IT.  S.  v.  Ooulby, 
251  Fed.  982,  affirmed  258  Fed.  27.  ' 
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tions  ont  of  earnings  or  profits  upon  which  income  tax  has  been 
imposed,  unless  he  files  or  causes  to  be  filed  a  true  and  accurate 
return  of  his  toisl  income  from  all  sources,  corporate  or  otherwise, 
in  the  United  States,  in  the  manner  prescribed  for  non-resident 
aliens.  By  so  doing  he  is  entitled  to  claim  credit  for  the  purpose 
of  the  normal  tax  on  the  amount  of  such  dividends.**  Although 
this  credit  may  be  enjoyed  by  a  non-resident  alien  only  by  filing 
a  return  of  income  received  from  all  sources,  corporate  or  other- 
wise, in  the  United  States,  the  normal  tax  is,  nevc^rtheless,  not 
deducted  at  the  source  upon  payments  of  dividends  to  non-resi- 
dent aliens,  since  the  section  of  the  law  providing  for  deduction 
at  the  source  expressly  declares  that  it  shall  not  apply  to  income 
received  as  dividends  from  a  corporation  which  is  taxable  upon 
its  net  income.^  Dividends  received  by  a  non-resident  alien  from 
the  net  earnings  of  foreign  corporations  are  not  income  from 
sources  within  this  country,  even  though  paid  in  this  country. 

Dividends  Received  bt  Corporations.  Although  a  corpora- 
tion must  include  in  its  gross  income  all  dividends  on  the  stock 
of  corporations  of  which  it  may  be  a  stockholder,  it  is  entitled 
under  the  Revenue  Act  of  1918  to  deduct  amounts  received  as 
dividends  from  corporations  taxable  upon  their  net  income,  and 
amounts  received  as  dividends  from  personal  service  corporations 
out  of  earnings  or  profits  upon  which  income  tax  has  been  im- 
posed.** 

DivmENDS  Received  by  Nominal  Stockholders.  "When  a  divi- 
dend is  received  by  one  who  is  not  the  actual  owner  of  the  stock, 
but  is  the  owner  of  record,  he  is  not  required  to  include  the 
amount  thereof  in  his  own  income  tax  return,^  but  proceeds  in 
accordance  with  rules  stated  elsewhere  in  this  book.^ 

MBeyeniie  Act  of  1918,  i  217.  See  Revenue  Act  of  1916,  1 6  (c),  as  amended 
by  Bevenue  Act  of  1917. 

KBevenue  Act  of  1918,  f  221  (a).  See  Bevente  Act  of  1916,  {9  (b),  as 
amended  bj  ReTenne  Act  of  1917.  Letter  from  Treasury  Department  dated 
June  4,  1918;  L  T.  S.  1918,  H  3452. 

86  Bevenue  Act  of  1918,  {  234  (a)  6.  Under  the  1913  and  1916  Laws  divi- 
dends were  taxable  income  to  corporations.  Under  the  1917  War  Income  Tax 
Law  dividends  were  not  taxable  income. 

tr  Letter  from  Treasury  Department  dated  Kovember  21,  1916;  L  T.  S. 
1918,  f  272. 

88  See  Chapter  5. 
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Presmnption  as  to  Source  of  Distribution.  In  the  case  of  a 
corporation  other  than  a  personal  service  corporation  any  distri- 
bution to  stockholders  is  deemed  to  have  been  made  so  far  as  pos- 
sible; (a)  from  earnings  or  profits;  (b)  during  the  year  1918  or 
thereafter  from  earnings  or  profits  accumulated  since  February 
28, 1913 ;  (c),  if  during  the  first  sixty  days  of  a  taxable  year,  from 
earnings  or  profits  accumulated  during  preceding  taxable  years; 
and  (d),  if  during  the  remainder  of  a  taxable  year  after  the  first 
sixty  days,  from  earnings  or  profits  accumulated  during  the  tax- 
able year  up  to  the  date  of  distribution.  The  presumption  con- 
tained in  clauses  (c)  and  (d)  affects  the  determination  of  in- 
vested capital  for  the  purpose  of  the  war-profits  and  excess-prof- 
its tax,  but  has  no  effect  upon  the  rates  at  which  dividends  paid 
in  1918  and  subsequent  years  are  taxed.  In  ascertaining  whether 
or  not  a  distribution  was  made  out  of  earnings  or  profits  of  the 
taxable  year  there  should  first  be  set  aside  a  proper  reserve  for 
the  payment  of  accrued  income  and  war-profits  and  excess-profits 
taxes.  In  the  case  of  a  piersonal  service  corporation  any  distri- 
bution is  deemed  to  have  been  made  so  far  as  possible  (a)  from 
earnings  or  profits;  (b)  during  the  year  1918  or  thereafter  from 
earnings  or  profits  accumulated  since  February  28,  1913;  (c)  if 
during  the  first  sixty  days  of  a  taxable  year,  from  the  most  re- 
cently accumulated  earnings  or  profits  of  preceding  taxable 
years;  and  (d)  if  during  the  remainder  of  the  taxable  year  after 
the  first  sixty  days,  from  earnings  or  profits  accumulated  during 
the  taxable  year  up- to  the  date,  of  distribution.^ 

Dividends  from  Earnings  or  Profits  Accumulated  Prior  to 
March  1,  1913.  Any  distribution  will  be  deemed  to  have  been 
made  from  earnings  or  profits  unless  all  earnings  and  profits  have 
first  been  distributed.  Any  distribution  made  in  the  year  1918  or 
any  year  thereafter  will  be  deemed  to  have  been  made  from  earn- 
ings or  profits  accumulated  since  February  28, 1913,  but  any  sur- 
plus accumulated  prior  to  March  1,  1913,  may  be  distributed  in 
stock  dividends  or  otherwise,  exempt  from  the  tax,  after  the  earn- 
ings and  profits  accumulated  since  February  28,  1913,  have  been 
distributed.^^ 

» Reg.  45,  Art.  1542. 

80  Revenue  Act  of  1918,  |201  (b).  Compare  with  Revenue  Act  of  1916, 
I  31,  added  by  Revenue  Act  of  1917.  See  Reg.  45,  Arts.  1542  and  1543.  The 
conflict  in  the  cases  in  the  lower  Federal  courts  under  the  1913  Law,  as  to  the 
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Book  Entries.    In  determining  whether  a  distribution  is  made 
out  of  earnings  or  profits  accumulated  after  or  before  March 

taxability  of  dividends  distributed  subsequent  to  the  incidence  of  the  tax  from 
earnings  which  accrued  prior  thereto  (the  law  itself  being  silent  on  that  point), 
has  now  been  settled.  In  Lynch  v.  Turrish,  236  Fed.  653,  it  was  held  that  a 
sum  reoeiyed  by  a  stockholder  in  excess  of  the  par  value  of  his  stock,  exclu- 
sively from  the  increase  in  value  of  his  stock  prior  to  Marih  1, 1913,  on  account 
of  the  gradual  advance  of  the  value  of  the  property  of  the  corporation  prior 
to  that  date,  was  not  income  when  distributed  by  the  corporation  after  the 
incidence  of  the  tax.  This  decision  was  affirmed  by  the  United  States  Supreme 
Court  (247  U.  S.  221).  In  Lynch  v.  Hornby,  236  Fed.  661,  decided  at  the 
same  time,  the  same  lower  court  held  that  dividends  received  by  a  stockholder 
by  the  conversion  of  property  into  money  and  the  distribution  after  the  in- 
cidence  of  the  tax,  was  not  taxable  where  the  dividend  represented  the  value 
of  property  owned  by  the  corporation  on  March  1,  1913,  including  tCe  increaite 
of  the  value  of  its  timber  lands  and  surplus  from  its  business  operations,  the 
Court  announcing  that,  in  its  opinion,  no  property  held  by  the  corporation  or 
the  stockholder  whether  original  capital  or  previously  earned  surplus  income, 
gains  or  profits,  was  intended  to  be  made,  or  was  made  taxable  as  income 
by  the  1913  Law,  so  far  as  it  represented  the  value  of  such  property  on  March 
1,  1913.  The  Supreme  Court  reversed  this  decision,  247  XT.  S.  339,  distin- 
guishing the  case  from  the  situation  in  Lynch  v.  Turrish  on  the  ground  that 
the  dividends  to  Hornby  were  not  single  and  final,  and  did  not  represent  the 
winding  up  or  liquidation  of  the  entire  assets  and  business  of  the  company,  and 
a  return  to  him  of  the  value  of  his  stock  upon  his  surrender  of  his  entire  in- 
terest, and  on  the  ground  that  Congress  drew  a  distinction  between  a  stock- 
holder's undivided  share  or  interest  in  the  gains  and  profits  of  the  covporaticm 
prior  to  the  declaration  of  a  dividend,  and  his  participation  inr  the  dividends  de- 
clared and  paid;  the  Court  proceeding  on  the  theory  that  the  stockholder  is  in 
the  ordinary  ease  a  different  entity  from  a  corporation  and'  that  Congress  was 
at  liberty  to  treat  dividends  coming  to  him  as  constituting  a  part  of  Ms  in- 
come when  they  came  to  hand,  even  though  they  might  appear  upon  analysis 
to  be  a  mere  realization  In  possession  of  an  inchoate  and  contingent  interest  that 
the  stoekhblder  had  in  a  surplus  of  corporate  assets  previously  existing.  The 
court  distinctly  held  that  under  the  1913  Law  dividends  declared  and  paid  .in 
the  ordinary  course  by  a  corporation  to  its  stc^kholders  after  March  1,  1913, 
whether  from  owrent  earnings  or  from  a  surplus  aoowmulated  prior  to  that 
date,  were  taxable  as  income  to  the  stockholder.  See  Skinner  v.  Union  Pacific 
Coal  Co.,  249  Fed.  152.  The  case  of  Peabody  v.  Eisner  247  U.  S.  347,  f oUowed 
Lynch  v.  Hornby  in  principle.  In  Southern  Pacific  Co.  v.  Lowe,  238  Fed.  847, 
the  district  court  held  thai  dividends  from  surplus  accumulated  prior  to  March 
1,  1913,  were  not  taxable  if  the  surplus  represented  an  increase  in  the  value  of 
the  assets  of  the  corporation,  but  were  taxable  if  the  surplus  wsb  accumulated 
from  earnings  or  profits  of  the.  corporation  prior  to  the  incidence  of  the  Tax. 
This  decision  was  reversed  by  the  Supreme  Court  (247  U.  S.  330),  but  only  on 
the  ground  that  the  corporation  which  paid  the  dividend  and  the  coiporation 
which  received  it  were  in  substance  identical  corporations,  the  stodkholder. 
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1,  1913,  due  consideration  most  be  given  to  the  facts  and  mere 
book  entries  increasing  or  decreasing  the  surplus  will  not  be  con- 
clusive.*^ 

therefore,  not  being  the  ordinarjr  stockholder  contemplated  in  Lynch  v.  Hornby. 
See  also  Hays  v.  Ganley  Mountain  Goal  Ck).,  247  U.  S.  189;  IT.  S.  v.  Cleveland, 
etc.,  By.  Co.,  247  U.  S.  195;  Doyle  v.  MitcheU  Bros.,  247  U.  S.  179;  Gulf  Oil 
Corporation  v.  Lewellyn,  248  U.  S.  71  and  T.  D.  2740;  Trefry  v.  Putnam, 
(Mass.)  116  N.  E.  904;  State  ex  rel.  Moon  Co.  v.  Wisconsin  Tax  Commission, 
(WiB.)  163  N.  W.  673  (now  No.  387  on  the  United  States  Supreme  Court 
Docket);  Van  Dyke  v.  Milwaukee,  (Wis.)  146  N.  W.  812,  150  N.  W.  509; 
State  ex  rel.  Pfister  v.  Widule,  (Wis.)  163  N.  W.  641;  State  v.  Franklin  Bank, 
10  Ohio  91;  Bailey  v.  Bailroad  Co.,  22  WaU  603,  106  U.  S.  109;  CoUecter  t. 
Hubbard,  12  Wall  1. 

81  Beg.  45,  Art.  1543.  Book  entries  of  transactions  between*  closely  related 
corporations  will  be  disregarded  in  favor  of  the  facts  in  determining  this  ques- 
tion. Where  a  subsidiary  company  kept  no  bank  account,  but  its  earnings 
were  deposited  in  the  bank  account  of  the  parent  company,  which  advanced 
the  necessary  funds  whenever  needed  by  the  subsidiary  for  any  operating  ex- 
penses, or  for  additions  or  betterments,  it  was  held  that  dividends,  received  by 
the  controlling  company  and  declared  and  paid  during  the  first  six  months 
of  1914  out  of  surplus  of  the  subsidiary  company  accumulated  prior  to 
January  1,  1913,  and  on  such  date  consisting  principally  of  a  debit  on  the 
books  of  the  subsidiary  company,  kept  in  accordance  with  the  lease  under  which 
the  controlling  company  operated  the  subsidiary  company,  were  not  taxable 
as  income  received  in  1914  by  the  controlling  company.  It  was  also  held  that 
the  time  of  the  declaration  or  payment  of  the  dividends  was  immaterial;  that 
the  dedaratioh  and  payment  thereof  was  a  paper  transaction  to  bring  the  books 
into  accord  with  the  acknowledged  rights  of  the  controlling  company;  that 
such  dividends  bore  the  appearance  of  accruing  and  in  form  only  accrued  to 
the  controlling  company  after  January  1,  1913;  that,  prior  to  such  date, 
while  the  two  companies  were  separate  legal  entities,  yet  in  fact  and  for  all 
practical  purposes  they  were  merged  and  identical,  the  subsidiary  company 
being  but  a  part  of  the  controlling  company,  acting  merely  as  its  agent  and 
subject  In  all  things  to  its  direction  and  control,  the  funAs  in  question  being 
in  tiie  actual  possession  and  control  of  the  holding  company  as  well  before  as 
after  the  declaration.  Southern  Pacific  Co.  v.  Lowe  247  IT.  S.  330.  This  case 
turned  upon  its  very  peculiar  facts  and  is  explained  in  Peabody  v.  Eisner,  247 
U.  S.  347.  The  doctrine  of  the  above  case  htis  since  been  somewhat  ex- 
tended. Where  a  holding  company,  owning  all  the  stock  in  several  subsidiary 
companies  except  the  qualifying  shares  held  by  directors  which  holding  com- 
pany and  subsidiary  companies  constituted  and  were  related  as  parts  of  a 
single  enterprise  of  buying,  transporting,  refining  and  selling  oil  and  which 
subsidiary  companies  had  retained  their  earnings  although  making  some 
loans  inter  sese  and  had  invested  in  properties  ail  their  funds  which  were  not 
actually  required  to  carry  on  the  business  so  that  the  debtor  companies  had  no 
money  to  pay  their  debts,  decided  in  January,  1913,  to  take  over  the  previously 
accumulated  earnings  and  surplus  of  such  subsidiaries  and  actually  did  so  in 
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Such  Dividends  Exempt  Only  to  Stockholders  op  First  Cor- 
poration. Under  the  1916  Law  it  was  held  that  where  dividends 
had  been  paid  from  surplus  accrued  prior  to  March  1, 1913,  they 
were  free  from  tax  in  the  hands  of  the  stockholder,  but  if  such 
stockholder  was  a  corporation,  upon  the  distribution  to  its  stock- 
holders of  the  sum  so  received  as  dividends,  the  fund  became  tax- 
able to  the  stockholders  of  the  second  corporation  as,  to  the  hold- 
ing company,  such  sum  did  not  represent  earnings  or  profits  ac- 
crued prior  to  March  1, 1913.  While  the  law  provided  for  the  ex- 
emption of  dividends  from  corporate  funds  earned  prior  to  March 
1,  1913,  it  was  held  it  did  not  provide  for  tracing  the  identity  or 
character  of  such  dividends  after  the  receipt  thereof  by  the  stock- 
holders of  the  corporation  which  earned  the  fund  prior  to  the 
incidence  of  the  tax.** 

Dividends  Recefved  by  an  Estate.  Dividends  received  by 
an  estate  are  not  exempt  because  paid  from  surplus  accumulated 
prior  to  the  creation  of  the  estate,  but  are  taxable  either  to  the 
beneficiaries  if  the  income  is  distributable,  or  to  the  estate  if  it  is 
not  distributable,**  unless  paid  from  earnings  or  profits  accumu- 
lated by  the  corporation  prior  to  March  1,  1913. 

Dividends  from  Exempt  Income.  Although  interest  on  State 
bonds  and  certain  other  obligations  is  not  taxable  when  received 
by  a  corporation,  upon  amalgamation  with  the  other  funds  of  the 
corporation  such  income  loses  its  identity  and  when  distributed 

1913  by  YOtes  of  the  subsidiaries,  the  eourt  disregarded  the  forms  gone  through 
and  the  distinct  corporate  entities,  and  considered  onlj  the  result  which  was 
that  the  holding  company  became  the  holder  of  the  debts  previously  due  from 
one  subsidiary  to  another,  was  no  richer  than  before,  but  its  property,  former- 
ly represented  only  by  stock  in  the  subsidiaries,  was  thereafter  represented 
by  stock  in  and  debts  due  from  such  subsidiaries.  The  changes  having  been 
effected  by  entries  on  the  respective  companies'  books,  the  transaction  was 
held  to  be  a  bookkeeping  transaction  and  not  a  declaration  and  payment  of 
dividends  in  the  ordinary  course  by  the  subsidiaries.  Although  the  holding 
company  did  not  itself  do  the  business  of  the  subsidiaries  and  have  possession 
of  their  property,  the  court  nevertheless  followed  the  principle  of  the  case  last 
discussed.  (Gulf  Oil  Corporation  v.  Lewellyn,  248  IT.  S.  71.) 

n  Letter  from  Treasury  Department  dated  July  23,  1917;  I.  T.  S.  1918, 
T284. 

38  Letter  from  Treasury  Department  dated  October  19,  1915;  L  T.  S.  1919, 
%  1235.  The  principle  of  the  decision  in  Matter  of  Osborne,  209  K.  Y.  450 
was  referred  to  in  this  letter  and  held  to  have  no  application  to  the  income  tax 
law. 
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to  stockholders  in  dividends  is  taxable  to  the  same  extent  as  other 
dividends.**. 

Distribntion  from  Depletion  or  Depreciation  Beserve.  A  re- 
serve set  up  out  of  gross  income  by  a  corporation  and  maintained 
for  the  purpose  of  making  good  any  loss  of  capital  assets  on  ac- 
count of  depletion  or  depreciation  is  not  a  part  of  its  surplus  out 
of  which  ordinary  dividends  may  be  paid.  A  distribution  made 
from  such  a  reserve  will  be  considered  a  liquidating  dividend  and 
will  constitute  taxable  income  to  a  stockholder  only  to  the  extent 
that  the  amount  so  received  is  in  excess  of  the  cost  or  fair  market 
value  as  of  March  1, 1913,  of  his  shares  of  stock.  No  distribution, 
however,  will  be  deemed  to  have  been  made  from  such  a  reserve 
except  to  the  extent  that  the  amount  paid  exceeds  the  surplus  and 
undivided  profits  of  the  corporation.  In  general,  any  distribution 
made  by  a  corporation  other  than  out  of  earnings  or  profits  ac- 
cumulated since  February  28,  1913,  is  to  be  regarded  as  a  return 
to  the  stockholder  of  part  of  the  capital  represented  by  his  shares 
of  stock,  and  upon  a  subsequent  sale  of  such  stock  his  profit  will 
be  the  excess  of  the  selling  price  over  the  cost  of  the  stock  or 
its  fair  market  value  as  of  March  1,  1913,  after  applying  on  such 
cost  or  value  the  amount  of  any  such  capital  distribution.** 

Distributions  of  Capital.  Distributions  of  capital  by  corpo- 
rations do  not  become  income  because  they  are  called  dividends. 
The  reason  why  dividends  paid  out  of  earnings  and  profits  ac- 
cumulated prior  to  March  1,  1913  are  free  from  tax  is  that  such 
earnings  and  profits  are  assumed,  for  income  tax  purposes,  to 
have  the  status  of  capital. 

Dividends  Taxable  in  Year  Received.  The  mere  declaration  of 
a  dividend  is  not  a  distribution;  All  dividends  except  stock  div- 
idends are  taxable  at  the  rates  for  the  year  in  which  paid  regard- 
less  of  when  the  earnings  and  profits  out  of  which  they  were  paid 
were  accumulated.** 

Dividends  Paid  in  Equivalent  of  Cash.  The  Revenue  Act  of 
1918  includes  in  its  definition  of  the  term  ** dividends"  any  distri- 
bution made  by  a  corporation  to  its  shareholders  or  members 

V 

84  Eeg.  45,  Art.  1541 ;  Beg.  33  Eev.,  Art  4. 
86  Beg.  45,  Art.  1549.   / 

86  Keg.  45,  Arts.  31   and  1541;   Letter  from  Treasury  Department  dated 
February  18,  1915;  I.  T.  S.  1918,  If  271;  Revenue  Act  of  1918,  §201. 
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whether  in  cash  or  in  other  property  or  in  stock  of  the  corpora- 
tion.*^ 

Dividends  Paid  in  Pbopebty.  Dividends  paid  in  securities 
or  other  property  (other  than  its  own  stock),  in  which  the  earn- 
ings of  a  corporation  have  been  invested,  are  income  to  the  re- 
cipients to  the  amount  of  the  fair  market  value  of  sucn  property 
when  receivable  by  the  stockholders.  A  dividend  paid  in  stock 
of  another  corporation  is  not  a  stock  dividend..  Where  a  corpo- 
ration declares  a  dividend  payable  in  stock  of  another  corpora- 
tion, setting  aside  the  stock  to  be  so  distributed  and  notifying  the 
stockholders  of  its  action,  the  income  arising  to  the  recipients  of 
such  stock  is  its  fair  market  value  at  the  time  the  dividend  be- 
comes payable.** 

ScBiP  Dividends.  When  a  dividend  is  paid  in  scrip  it  is  held 
to  be  equivalent  to  a  payment  in  cash  and  an  investment  of  the 
cash  in  the  scrip.  The  dividend,  therefore,  must  be  included  in 
the  return  at  the  face  value  of  the  scrip.**  If  at  a  later  date  the 
face  value  of  the  scrip  is  not  realized  in  cash  a  loss  may  be  claimed 
in  the  year  in  which  the  stockholder  parts  with  the  scrip.  Scrip 
dividends  are  subject  to  tax  in  the  year  in  •which  the  warrants 
are  issued.** 

Dividends  Paid  in  Liberty  Bonds.  The  fact  that  dividends 
are  paid  in  Liberty  Bonds  does  not  exempt  them  from  tax.  When 
Liberty  Bonds  are  used  as  a  medium  of  payment,  whether  in  dis- 
charge of  a  private  debt  or  in  payment  of  a  corporate  dividend, 
the  profit  or  gain  derived  by  the  recipient  is  nevertheless  subject 
to  income  tax.*^     The  stockholder  should  make  return  of  the 

S7  Bevenne  Act  of  1918,  i  201  (a).  Although  the  1916  Law  in  its  definition  of 
the  term  ''dividends''  expressly  stated  that  a  dividend  should  be  a  payment  in 
eash  or  in  stoek  qf  the  corporation^  that  law  did  not  seem  to  contemplate  that 
no  tax  should  acerue  if  the  payment  was  made  in  the  equivalent  of  cash. 

38  Beg.  45,  Art.  1544;  Beg.  33  Bev.,  Art.  4.  Letter  from  Treasury  Depart- 
ment dated  November  12,  1918;  I.  T.  S.  1918,  f  3696.  In  Peabody  v.  Eisner, 
247  XJ.  S.  347,  a  ease  arising  under  the  1913  Law,  a  distribution  in  stock  of 
another  corporation  was  held  not  to  be  a  stock  dividend  and  was  held  to  be 
taxable  even  though  it  partially  represented  surplus  acquired  prior  to  March  1, 
1913. 

S9  Letter  from  Treasury  Department  dated  January  19,  1915;  L  T.  S.  1918, 
1[260.  Scrip  dividends  were  held  taxable  under  the  Aot  of  June  30,  1864, 
Bailey  v.  Bailroad  Ckmipany,  22  Wall.  603,  106  U.  S.  109. 

40  Beg.  45,  Art.  1544. 

tt  Letter  from  Treasury  Department  dated  June  30,  1917;  I.  T.  S.,  1919, 

P.  T.— 20 
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dividend  paid  in  Liberty  Bonds  on  the  basis  of  the  cash  value  of 
the  Liberty  Bonds  at  the  time  of  their  receipt  by  him.** 

Cancelled  Debt  to  Bv^  CoNsmsBED  Dividend.  If  a  corpora- 
tion to  which  a  stockholder  is  indebted  forgives  the  debt,  the 
transaction  has  the  effect  of  the  payment  of  a  dividend.^ 

Taxes  Paid  fob  Sharehgldebs  to  Be  Considebed  as  Dividends. 
Where  a  corporation,  such  as  a  bank,  pays  taxes  assessed  upon 
the  respective  interests  of  its  shareholders,  under  laws  which  re- 
quire the  corporation  to  pay  duch  taxes  on  behalf  of  its  sharehold- 
ers, the  pro  rata  amount  so  paid  on  his  shares  should  be  reported 
by  the  stockholder  as  a  dividend.  The  same  amount  may  also  be 
deducted  as  a  tax  of  the  stockholder  paid  for  him  by  the  corpo- 
ration as  his  agent.  The  net  result  of  reporting  such  amount  as 
a  dividend,  and  claiming  the  same  amount  as  a  deduction,  is  that 
the  amount  of  tax  is  offset  against  the  stockholder's  income  from 
other  sources  in  assessing  the  normal  tax.^ 

Dividends  from  Profits  or  Surplus  of  Prior  Years.    Under  the 

1916  Law,  as  amended,  the  rate  of  tax  on  dividends  received  in 

1917  depended  upon  the  year  in  which  the  amount  distributed  as 
dividends  was  earned  by  the  paying  corporation.  The  law  pro- 
vided expressly  that  the  dividends  should  be  a  part  of  the  annual 
income  of  the  distributee  for  the  year  in  which  received,  but 
should  be  taxed  to  the  distributee  at  the  rates  prescribed  by  law 
for  the  years  in  which  such  profits  or  surplus  were  accumulated 
by  the  corporation.**  The  Revenue  Act  of  1918  provides  "that 
if  any  stock  dividend  (1)  is  received  by  a  taxpayer  between  Jan- 
uary 1  and  November  1,  1918,  both  dates  inclusive,  or  (2)  is  dur- 
ing such  period  bona  fide  authorized  or  declared,  and  entered  on 
the  books  of  the  corporation,  and  is  received  by  a  taxpayer  after 
November  1,  1918,  and  before  the  expiration  of  thirty  days  after 

If  785;  Letter  from  Treainry  Department  dated  June  22,  1917;  I.  T.  8.  1919, 
1 848.  The  second  of  these  letters  is  based  upon  an  opinion  on  the  subject  ob- 
tained from  the  Attorney  General  by  the  Treasury  Department.  The  question 
was  raised  by  reason  of  the  language  of  the  Act  authorizing  the  first  issue 
of  Liberty  Bonds  (Act  of  April  24,  1917,  Public  No.  3)  which  exempted  the 
principal  and  income  from  taxation. 

tt  Letter  from  Treasury  Department,  dated  November  12,  1918;  L  T.  8. 
1919,  f  787. 

43  Beg.  45,  Art.  51. 

44  For  a  further  discussion  of  this  subject  see  Chapter  24. 
46  Bevenue  Act  of  1916,  i  31  added  by  Bevenue  Act  of  1917. 
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the  passage  of  this  act,  then  such  dividend  shall  in  the  manner 
provided  in  Section  206,  be  taxed  to  the  recipient  at  the  rates 
prescribed  by  law  for  the  years  in  which  the  corporation  accumu- 
lated the  earnings  or  profits  from  which  such  dividend  was  paid, 
but  the  dividend  shall  be  deemed  to  have  been  paid  from  the  most 
recently  accumidated  earnings  or  profits/'  *•  All  other  dividends 
are  taxable  under  the  present  law  at  the  rates  prescribed  by  law 
for  the  years  in  which  they  are  received  by  the  distributee.*''  The 
Revenue  Act  of  1918  also  provides  that  ''any  distribution  made 
during  the  first  sixty  days. of  any  taxable  year  shall  be  deemed 
to  have  been  made  from  earnings  or  profits  accumulated  during 
preceding  taxable  years ;  but  any  distribution  made  during  the  re- 
mainder of  the  taxable  year  shall  be  deemed  to  have  been  made 
from  earnings  or  profits  accumulated  between  the  close  of  the 
preceding  taxable  year  and  the  date  of  distribution  to  the  extent 
of  such  earnings  or  profits,  and  if  the  books  of  the  corporation  do 
not  show  the  amount  of  such  earnings  or  profits,  the  earnings  or 
profits  for  the  accounting  period  within  which  the  distribution 
was  made  shall  be  deemed  to  have  been  accumulated  ratably  dur- 
ing such  period/'  *•    This  provision  applies  only  to  the  determina- 

MBerenue  Act  of  1918,  |201  (d).  While  thia  provision,  read  literally, 
would  seem  to  tax  stock  dividends  to  a  recipient  corporation  at  the  rate 
prescribed  by  law  for  the  years  in  which  the  paying  corporation  accumulated 
the  earnings  or  profits  !from  which  suCh  dividends  were  paid — ^thus,  for 
example,  taxing  dividends  out  of  earnings  or  profits  accumulated  in  1917  at 
the  rate  of  2% — ^the  provision  must  be  read  in  connection  with  the  section 
(Bevenue  Act  of  1918,  i  234  (a)  6),  allowing  the  deduction  of  dividends  when 
received  by  a  corporation.  Stock  dividends  will  in  no  event  be  taxed  to  a 
recipient  corporation  in  spite  of  the  definition  of  the  word  ''taxpayer"  con- 
tained in  the  Bevenue  Act  of  1918  (see  Revenue  Act  of  1918,  fl).  The 
provision  is  applicable  only  to  the  surtax  applicable  to  individuals;  in  other 
words,  the  effect  of  the  provision  is  that  any  stock  dividend  received  by  a 
tax-payer  during  the  calendar  year  1918  will  be  taxed,  only  if  it  is  iaaahle, 
to  the  recipient  at  the  rates  prescribed  by  law  for  the  years  in  which  the 
eorporation  accumulated  the  earnings  or  profits  from  which  such  dividend  was 
paid,  the  emphasis  of  the  provision  being  on  the  words  "at  the  rates"  rather 
than  the  words  ''shall  be  taxed." 

4fl  Beg.  45,  Art.  1641.    . 

46 Bevenue  Act  of  1918,  i  201  (e).  The  1916  Law,  as  amended  by  the  1917 
Law,  expressly  provided  that  any  distribution  made  to  stockholders  in  1917, 
or  thereafter,  should  be  deemed  to  have  been  made  from  the  most  recently 
accumulated  undivided  profits  or  surplus.  (Bevenue  Act  of  191^,  {31  (b) 
added  by  Bevenue  Act  of  1917;   Letter  from  Treasury  Department  dated 
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tion  of  invested  capital  for  purposes  of  the  excess-profits  tax  and  has 
no  bearing  on  the  income  tax.  By  a  special  exception  to  the  gen- 
eral rule  any  stock  dividend  received  by  a  taxpayer  between  Jan- 
uary 1  and  November  1, 1918,  or  declared  and  credited  to  a  stock- 
holder during  such  period  and  received  by  him  before  March  27, 
1919,  is  deemed  to  have  been  paid  from  the  most  recently  accumu- 
lated earnings  or  profits  and  is  taxed  to  the  recipient  at  the  rates 
prescribed  for  the  years  in  which  the  corporation  accumulated 
the  earnings  or  profits  so  distributed.  Thus,  such  a  stock  dividend 
will  be  deemed  to  have  been  paid  from  the  earnings  of  1918  (un- 
less paid  during  the  first  sixty  days  of  1918),  and  the  recipient,  if 
an  individual,  will  be  liable  to  aijy  surtax  at  the  rates  for  the 
^ear  1918,  unless  at  the  time  such  dividend  was  paid  or  credited 
the  current  earnings  up  to  that  time  were  not  sufficient  to  cover 
the  distribution,  in  which  case  the  excess  ,over  the  earnings  of  the 
taxable  year  will  be  deemed  to  have  been  paid  from  the  most  re- 
cently accumulated  surplus  of  prior  years  and  will  be  taxed  at  the 
rate  or  rates  for  the  year  or  years  in  which  earned.  A  corpora- 
'tion  declaring  and  paying  such  a  stock  dividend  out  of  earnings 
accumulated  over  a  period  of  years  should  make  a  record  in  its 
books  of  the  amount  of  the  dividend  paid  out  of  each  year's  un- 
distributed profits  and  advise  the  stockholders  accordingly .*• 

Stock  Dividend  Subject  to  Rates  for  Different  Years.  The 
method  of  ascertaining  the  precise  rate  applicable  to  such  por- 
tions of  stock  dividends  received  or  credited  in  1918  as  are  tax- 
able at  rates  prescribed  for  previous  years  is  as  follows:  The 
amount  of  the  income  of  the  recipient  to  which  the  1918  rates 
are  applicable  is  first  ascertained.  To  such  amount  is  then  added 
the  amount  of  income  of  the  recipient  liable  to  tax  at  the  1917 
rates  and  the  table  of  1917  rates  applied  to  see  in  which  brackets 
such  income  falls.    The  income  liable  to  1916  rates  is  then  added 

February  9,  1918;  I.  T.  S.  1918,  If  3099.)  Under  the  1916  Law,  the  Treasury 
Department  ruled  that  dividends  could  be  declared  from  any  specified  fund, 
that  is,  a  dividend  could  be  declared  from  surplus  accumulated  prior  to  March 
1,  1913,  and  consequently  be  free  from  tax  in  the  hands  of  the  stockholders, 
although  the  corporation  had  surplus  and  undivided  profits  accumulated  since 
that  date  sufi&eient  to  pay  the  dividend.  This  ruling  is  annulled  by  the  amend- 
ment of  October  3,  1917,  except  as  indicated  above. 

4»R€g.  45,  Art.  1546;  Reg.  33  Rev.,  Art.  107;  Letter  from  Treasury  Depart- 
ment dated  February  9,  1918;  L  T.  8.  1918,  f  3099;  telegram  from  Treasury 
Department  dated  February  14,  1918;  I.  T.  S.  1918,  13104. 
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and  the  table  of  1916  rates  applied  to  it.  For  instance,  an' in- 
dividual has  $20,000  of  income  liable  to  1918  rates  and  $25,000  of 
dividends  liable  to  1917  rates.  The  total  would  be  $45,000,  of  which 
$20,000  would  be  taxable  at  the  1918  rates  and  $20,000  to  $45,000 
at  the  surtax  rates  ivider  the  1917  table  applying  to  income  over 
$20,000.  In  order  that  th^  correctness  of  the  rates  may  be  veri- 
fied, taxpayers  reporting  stock  dividends  at  other  than  1918  rates 
will  be  required  to  render  a  statement  at  the  time  of  filing  their 
returns  showing  the  corporations  from  which  dividends  taking 
other  than  1918  rates  were  received,  with  the  particulars  of  the 
dividends  received  from  each.**  Dividends  of  foreign  corpora- 
tions received  by  citizens  or  residents  of  the  United  States  are 
to  be  apportioned  to  prior  years,  in  the  same  manner  as  the  divi- 
dends of  domestic  corporations.** 

Most  Recently  Accumulated  Earnings  or  PROprrs.  The  provi- 
sion of  the  statute  in  regard  to  **most  recently  accumulated  earn- 
ings or  profits''  has  reference  to  the  earnings  or  profits  in  existence 
at  the  time  of  the  payment  of  the  dividend,  and  not  the  time  of 
declaration.  In  other  words,  the  term  ** distribution"  as  used  in 
the  law,  means  the  payment  and  not  the  declaration  of  divi- 
dends.** The  language  used  in  the  1916  Law  was  that  the  divi- 
dends ''shall  be  deeftned  to  have  been  declared  from  the  most 
recently  accumulated  undivided  profits  or  surplus,"  regardless  of 
what  the  actual  facts  might  be.  Thus,  the  corporation  might  actu- 
ally intend  to  mak&  a  ^distribution  in  the  form  of  dividends  out  of 
some  fund  other  than  the  most  recently  accumulated  profits  or 
surplus,  but,  nevertheless,  the  law  deemed  such  paiyment  to  have 

ftOBeg.  45,  Arts.  1641  and  1642. 

Bl  Letter  from  Treasmy  Department  dated  March  14,  1918;  I.  T.  S.  1919, 
}i  S44  reversing  telegram  from  Treasury  Department,  dated  January  30,  1918; 
1.  T.  S.  1918,  113073. 

KSReg.  45;  Art.  1541.  The  provision  did  not  apply  to  any  distribution 
made  prior  to  August  6, 1917,  out  of  earnings  or  profits  accrued  prior  to  March 
1,  1913.  The  Treasury  Department  held  that  if  a  dividend  was  declared  prior 
to  August  6,  1917,  out  of  earnings  or  profits  accrued  prior  to  March  1,  1913, 
such  dividend  would  be  deemed  to  be  from  the  most  recently  accumulated 
profits  or  surplus  unless  the  dividend  was  also  paid  prior  to  August  6,  1917. 
(Letter  from  Treasury  Department  dated  February  9,  1918;  L  T.  S.  1918, 
%  3099;  telegram  from  Treasury  Department  dated  January  31,  1918;  I.  T.  S. 
1918,  IT  3069;  telegram  from  Treasury  Department  dated  July  5,  1918;  1,  T.  S, 
1918,  H  3592.) 
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been  made  from  the  most  recently  accumulated  profits  and  sur- 
plus and  the  dividend  was  taxable  on  that  basis.  This  was  true 
even  though  such  profits  were  invested  in  obligations  of  the 
United  States  issued  after  September  1,  1917,  as  the  investment 
of  earnings  did  not  prevent  them  from  being  distributed  as  divi- 
dends.*^'  It  was  immaterial  what  disposition  had  been  made  of 
the  funds  earned  in  the  taxable  year;**  the  net  income  as  dis- 
closed by  the  books  as  having  accrued  up  to  the  date  on  which 
the  dividends  were  paid  was  deemed  to  be  distributed  thereby.** 
In  view  of  the  difficulties  which  many  corporations  had  in  deter- 
mining whether  earnings  in  1917  up  to  the  date  of  dividend  pay- 
ment in  that  year  were  sufficient  to  cover  the  dividend  paid,  cor- 
porations were  permitted  to  distribute  the  earnings  for  the  ac- 
counting period  for  which  the  dividend  in  question  was  paid 
ratably  over  the  period  for  the  purpose  of  determining  the  amount 
of  earnings  during  the  period  up  to  the  date  of  payment.**  In 
determining  the  source  of  earnings  from  which  a  particular  dis- 
tribution was  made,  a  corporation  was  permitted  to  treat  the 
undivided  profits  and  surplus  of  the  current  year  as  reduced  by 
payments  for  income  and  excess-profits  taxes,  or  if  keeping  its 
accounts  upQii  an  accrual  basis  by  proper  reserves  for  such  taxes, 
although  such  payments  or  reserves  were  not  deductible  in  com- 
puting the  income  of  the  corporation  for  income  and  excess- 
profits  taxes.*''  The  language  of  the  1918  Law  is  substantially  the 
same  as  that  of  the  1916  Law  and  the  above  rulings  still  apply. 

Stock  Dividends.  The  Revenue  Act  of  1918,  expressly  provides 
that  stock  dividends  shall  be  taxable.  It  defines  a  stock  dividend 
as  a  distribution  made  flby  a  corporation,  other  than  a  personal 
service  corporation,  to  its  shareholders  or  members,  in  stock  of  the 
corporation  out  of  its  earnings  or  profits  accumulated  since  Feb- 
ruary 28, 1913,  or  in  the  case  of  a  personal  service  corporation  any 
such  distribution  out  of  earnings  or  profits  accumulated  since 
February  28,  1913,  and  prior  to  January  1,  1918.**    It  also  pro- 

68  Letter  from  Treasury  Department  dated  May  27,  1918;  L  T.  S.  1919, 
1:809. 
54  Id. 

»6  T.  D.  2659. 
6eT.  D.  2678. 

67  T.  D.  2700;  T.  D.  2736;  Letter  from  Treasury  Department  dated  May  13, 
1918;  L  T.  S.  1919,  1(808. 

68  Revenue  Act  of  1918,  §201  (a). 
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vides  that  a  dividend  paid  in  stock  of  the  corporation  shall  be 
considered  income  to  the  amount  of  the  earnings  or  profits  dis- 
tributed.** A  stock,  dividend  is  at  most  only  taxable  where  a  cash 
dividend  would  be  taxable.  Any  distribution  made  in  the  form 
of  a  stock  dividend,  which  would  not  be  taxable  if  made  in  the 
form  of  a  cash  dividend,  is  not  made  taxable  by  reason  of  its  dis- 
tribution in  the  form  of  stock.  Stock  distributio^is,  made  out  of 
surplus  other  than  earnings  or  profits  accumulated  since  February 
28,  1913,  when  there  are  no  such  earnings  or  profits,  are  not  divi- 
dends within  the  meaning  of  the  statute  and  are  free  from  tax  as 
dividends.  Stock  dividends  paid  from  earnings  or  profits  accumu- 
lated after  February  28, 1913,  received  by  a  fiduciary  and  retained 
as  an  accretion  to  the  estate  under  the  terms  of  the  will  or  trust, 
are  income  to  the  estate.^  It  should  be  noted  in  connection  with 
this  discu^on  of  the  taxability  of  stock  dividends  that  a  stock 
dividend  is  a  distribution  by  a  corporation  to  its  stockholders  of 
capital  stock  of  the  distributing  corporation.  A  distribution  of 
capital  stock  other  than  that  of  the  distributing  corporation  is 
not  a  stock  dividend,  but  a  dividend  in  property,  or  specie  and  is 
governed  by  the  same  rule  applicable  to  the  distribution  of  a  like 
value  in  money .^^  As  appears  in  a  later  paragraph,  it  has  been 
held  by  a  Federal  District  Court  that  the  provision  of  the  1916 
Law  by  which  stock  dividends  were  in  terms  stated  to  be  income, 
and  to  be  taxable  as  such  to  the  same  extent  as  are  cash  dividends, 
is  unconstitutional.*  The  Treasury  Department,  however,  will 
assess  the  tax  on  stock  dividends  until  the  point  has  been  settled 
by  the  United  States  Supreme  Court. 

Rule  Under  1916  Law.  The  1916  Law  expressly  provided 
that  stock  dividends  should  be  taxable.  It  defined  a  stock  divi- 
dend as  a  distribution  by  a  corporation  out  of  its  earnings  or 
profits  accrued  since  March  1,  1913,  and  payable  to  its  share- 
holders  in  stock  of  the  corporation.  It  was  provided  that  such 
stock  dividends  should  be  considered  income  to  the  amount  of 

5a  Revenue*  Act  of  1918,  §201  (c). 

60  Reg.  45,  Art.  1545. 

61  Peabody  v.  Eisner,  247  U.  8.  347.  See  T.  D.  2740;  Mimeograph  Letter  to 
collectors,  No.  1795;  I.  T.  8.  1918,  f  3107;  Reg.  45,  Art.  1544. 

6»M8eoinber  v.  Eisner  (U.  8.  Dist  Ct,  8o.  Dist.  of  N.  Y.)  A  decision  from 
the  United  States  Supreme  Court  is  expected  at  an  early  date  in  thiB  case. 
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the  earnings  or  profits  so  distributed.**  Notwithstanding  the 
broad  language  in  t^e  opinion  quoted  at  length  in  the  following 
paragraph,  the  Treasury  Department  declared  that  since  only 
the  language  of  the  1913  Law  and  not  the  language  of  the  1916 
Law  was  before  the  Court  in  that  case,  it  did  not  necessarily  fol- 
low that  stock  dividends  were  not  taxable  under  the  provisions  of 
the  1916  Law  and  the  1917  Law,  and  that  it  would  continue  to  be 
governed  by  the  express  provision  in  the  1916  Law  tasing  stock 
dividends,  and  would  assess  the  tax  on  such  dividends  unless  and 
until  the  Supreme  Court  held  otherwise.^ 

Rule  Under  1913  Ijaw.  The  1913  Law  was  silent  as  to  stock 
dividends,  and  it  was  at  first  held  by  the  Treasury  Department 
that  such  dividends  were  not  subject  to  tax,  on  the  theory  that 
the  additional  shares  of  stock  issued  to  the  stockholder  repre- 
sented no  more  than  the  same  interest  in  the  identical  property 
represented  by  his  stock  before  the  dividend.  The  Treasury  De- 
partment subsequently  changed  its  attitude  and  held  stock  divi- 
dends to  be  the  equivalent  of  cash  and  to  constitute  taxable  in- 
come under  the  same  condition  as  cash  dividends.**  As  to  the 
1913  Law,  this  ruling  of  the  Treasury  Department  has  been  re- 
versed by  decision  of  the  United  States  Supreme  Court  in  a  case 
holding  that  stock  dividends  were  not  taxable.  In  that  case  **  the 
Court  said  in  part:  '^Notwithstanding  the  thoughtful  discussion 
that. the  case  received  below  we  can  not  doubt  that  the  dividend 
was  capital  as  well  for  the  purpose  of  the  Income  Tax  Law  as  for 
the  distribution  between  tenant  for  life  and  remainderman. 
What  was  said  by  this  Court  upon  the  latter  question  is  equally 
true  for  the  former.  '  A  stock  dividend  really  takes  nothing  from 
the  property  of  the  corporation,  and  adds  nothing  to  the  interest 
of  the  shareholders.     Its  property  is  not  diminished  and  their 

68  Revenue  Act  of  1916,  §  31,  added  by  Revenue  Act  of  1917.  The  1916  Law 
prior  to  the  amendment  contained  substantially  the  same  definition  of  stock 
dividends. 

M  Letter  to  Collectors  dated  January  10,  1918;  I.  T.  S.  1919,  If  811.  In  the 
opinion  of  the  Treasury  Department  the  Court  did  not  decide  that  such  divi- 
dends cannot  be  income  within  the  meaning  of  the  Sixteenth  Amendment,  but 
expressly  recognize^  that  the  word  ''income"  may  have  a  different  meaning 
in  the  Statute  from  the  meaning  in  the  Constitution. 

66  T.  D.  2274,  dated  December  22,  1915. 

66  Towne  v.  Eisner,  245  U.  S.  418. 
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interests  are  not  increased.  •  •  •  The  proportional  interest 
of  each  shareholder  remains  the  same.  The  only  change  is  in  the 
evidence  which  represents  that  interest,  the  new  shares  and  the 
original  shares  together  representing  the  s^me  proportional  inter- 
est that  the  original  shares  represented  before  the  issue  of  the 
new  ones/  Gibbons  v.  Mahon,  136  U.  S.  549,  559,  560.  In  short, 
the  corporation  is  no  poorer  and  the  stockholder  is  no  richer  than 
they  were  before.  .Logan  County  v.  United  States,  169  U.  S.  255, 
261.  If  the  plaintiff  gained  any  small  advantage  by  the  change  it 
certainly  was  not  an  advantage  of  $417,450,  the  snm  upon  which 
he  was  taxed.  It  is  alleged  and  admitted  that  he  received  no  more 
in  the  way  of  dividends  and  that  his  old  and  new  certificates  to- 
gether are  worth  only  what  the  old  ones  were  worth  before.  If 
the  snm  had  been  carried  from  surplus  to  capital  account  without 
a  corresponding  issue  of  stock  certificates,  which  th'ere  was  noth- 
ing in  the  nature  of  things  to  prevent,  we  do  not  suppose  that 
any  one  would  contend  that  the  plaintiff  had  received  an  acces- 
sion to  his  income.  Presumably  his  certificate  would  have  the  same 
value  as  before.  Again  if  certificates  for  $1,000  par  were  split  up 
in  ten  certificates,  each  for  $100,  we  presume  that  no  one  would 
call  the  new  certificates  income.  What  has  happened  is  that  the 
plaintiff's  old  certificates  have  been  split  up  in  effect  and  have 
diminished  in  value  to  the  extent  of  the  value  of  the  new."  After 
this  decision  was  rendered  the  Treasury  Department  announced 
that  it  would  refund  all  taxes  based  on  income  from  stock  divi- 
dends reported  by  taxpayers  under  the  1913  Law,  that  is,  for  the 
years  1913, 1914  and  1915.  In  claiming  such  refunds  the  taxpayer 
was  required  to  show  by  aflSdavit :  (1)  The  name  of  the  corpora- 
tion  which  declared  and  paid  the  stock  dividend ;  (2)  The  date  of 
declaration  of  the  stock  dividend  and  date  of  receipt  by  claimant ; 
(3)  In  which  year's  return  of  annual  net  income  the  claimant 
included  the  stock  dividend;  (4)  Under  what  item  on  the  return 
the  value  of  the  stock  dividend  was  included,  and  what  valuation 
was  placed  upon  the  dividend  in  the  return;  (5)  Whether  or  not 
the  stock  thus  received  and  returned  as  a  dividend  had  been  sold 
by  the  claimant,  and  if  so,  (a)  the  date  of  sale,  (b)  the  amount 
claimant  received  therefrom,  and  (c)  what  part  of  the  total 
amount  received  from  the  sale  was  included  by  the  claimant  in  his 
return  of  annual  net  income  for  the  year  in  which  the  sale  oc-. 
curred;  and  (6)  whether  or  not  the  dividend  consisted  of  stock  of 
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the  corporation  distributing  the  dividend  to  claimant,  or  of  stock 
acquired  by  the  distributor  in  another  corporation.*^ 

Constitutionality  op  Taxing  Stock  Dividends 'Without  Appor- 
tionment. The  Sixteenth  Amendment  to  the  Federal  Constitution 
authorized  Congress  **to  lay  and  collect  taxes  on  incomes  from 
whatever  source  derived,  without  apportionment.*'  The  whole 
purpose  of  this  amendment  has  been  held  to  be  to  relieve  income 
taxes,  when  imposed,  from  the  requirement  o^  apportionment ;  it 
in  no  way  enlarged  the  power  of  Congress  to  levy  income  taxes.^* 
It  has  been  contended  by  the  Treasury  Department  that  the  Su- 
preme Court  did  not  decide  that  stock  dividends  cannot  be  income 
^vithin  the  meaning  of  the  above  constitutional  amendment  in  the 
Towne  case  *•  referred  to  above,  wherein  it  was  held  that  stock 
dividends  were  not  taxable  under  the  1913  Law,  but  expressly 
recognized  that  the  word  income  may  have  diflEerent  meanings,  as 
used  in  the  Statute  and  the  Constitution.'^^  On  the  other  hand, 
it  has  been  argued  that  the  Supreme  Court  was  not  construing  the 
1913  Law  in  the  Towne  case,  but  was  considering  the  broad  ques- 
tion whether  or  not  a  stock  dividend  is  fundamentally  and  essen- 
tially income  within  the  meaning  of  that  term  as  used  in  the  Six- 
teenth Amendment ;  in  other  words,  whether  or  not  Congress  has 
power  under  the  Constitution  to  tax  stock  dividends  without  ap- 
portionment. In  support  of  this  argument  it  is  urged  that  the 
Supreme  Court  was  obliged  to  place  its  decision  in  the  case  of 
Towne  v.  Eisner  upon  constitutional  grounds  because  of  the  Gov- 
ernment's  contention  that  uAder  the  sweeping  language  of  the 
1913  Law,  stock  dividends  must  have  been  considered  taxable  if 
they  were  income,  and  that  a  decision  that  they  were  not  taxable 
was  equivalent  to  a  decision  that  they  were  not  income.  It  is 
also  to  be  noted  in  this  connection  that  the  dividends  involved  in 
the  Towne  case  were  from  profits  earned  before  January  1,  1913. 
The  Supreme  Court  by  a  later  decision''^*  has  removed  the  pos- 

67  Mimeograph  Letter  to  Collectors,  No.  1795;  I.  T.  S.  1918,  13107. 
eSBrushaber  v.  Union  Pacific  R.  R.  Co.,  240  U.  S.  1. 

69  Towne  v.  Eisner,  245  TJ.  S.  418.  ' 

70  Letter  from  Treasury  Department  to  Collectors  dated  January  10,  1918, 
1,  T.  S.  1919,  K  811.  ' 

71  Lynch  v.  Hornby,  247  U.  S.  339.  In  this  case  the  Court  held  under  the 
1913  Law  that  dividends  declared  and  paid  in  the  ordinary  course  by  a  cor- 
poration to  its  stockholders  after  March  1,  1913,  whether  from  current  eamhigs 
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sibility  that  its  decision  in  the*Towne  case  was  based  upon  this 
ground.  The  view  that  the  decision  denied  the  constitutional 
right  of  Congress  to  levy  an  income  tax  upon  stock  dividends 
has  been  adopted  in  a  recent  case  in  a  lower  federal  court,  decided 
under  the  1916  Law,  which  expressly  taxed  stock  dividends.  The 
court  in  ttis  case  decided  that  the  provision  of  the  1916  Law  by 
which  stock  dividends  are  in  terms  stated  to  be  income,  and  to 
be  taxable  as  such  to  the  same  extent  as  are  cash  dividends,  was 
unconstitutional  because  to  impose  an  income  tax  upon  stock 
dividends  is  to  tax  capital  or  principal,  contrary  to  the  require- 
ment that  direct  taxes  be  laid  by  apportionment  among  the  sev- 
eral states  according  to  population.''*    Taxpayers  against  whom  a 

or  a  surplus  accumulated  prior  to  that  date,  were  taxable  as  income  to  the 
Ftockholders.  See  also  Peabodj  v.  Eisner,  247  IT.  8.  347 ;  Oulf  Oil  Corporation 
T.  LeweUyn,  248  U.  8.  71;  Southern  Pacific  Co.  v.  Lowe,  247  XT.  8.  330. 

TSMacomber  v.  Eisner,  (U.  8.  Dist.  Ct.,  So.  Dist.  of  N,  Y.)  decided  January 
23,  1919.  See  note  62.  Judge  Mayer  overruled  the  demurrer  of  the  Gov- 
ernment to  the  complaint  in  this  case  upon  the  authority  of  Towne  v. 
Eisner,  245  U.  8.  418,  and  Peabody  v.  Eisner,  247  XT.  8.  347.  In  Trefry  v. 
Putnam,  (Mass.)  116  N.  E.  904,  the  Court  held  stock  dividends  to  be  income. 
It  said  in  part:  ''But  the  act  of  the  corporation  in  1916  was,  in  substance, 
&  distribution  of  certificates  of  title  to  represent  this  increment  of  value  with 
all  the  advantages  that  might  flow  therefrom.  It  was  the  issuance  to  the  stock- 
holder of  a  new  thing  of  value  transferable,  transmissible,  and  salable  separate 
and  apart  from  that  which  before  he  had  possessed.  *  *  *  In  essence  the 
thing  which  has  been  done  is  to  distribute  a  symbol  representing  an  accumula- 
tion of  profits,  which,  instead  of  being  paid  out  in  cash,  is  invested  in  the 
business,  and  thus  its  durable  assets  augmented.  In  this  aspect  of  the  case 
the  substance  of  the  transaction  is  no  different  from  what  it  would  be  if  a 
cash  dividend  had  been  declared,  with  the  privilege  of  subscription  to  an 
equivalent  amount  of  new  shares.  The  stock  dividend  was  declared  strictly 
out  of  an  accumulation  of  earnings  applied  to  business  uses,  and  not  out  of 
increased  market  value  of  capital  investi^ient.  See  Thayer  v.  Burr,  201  N.  Y. 
155,  94  N.  E.  604.  That  which  he  had  before  was  a  fractional  interest  in  the 
property  of  the  corporation.  So  far  as  concerned  the  accumulation  of  profits, 
there  was  a  possibility  that  they  might  be  paid  out  in  whole  or  in  part  as  a 
cash  dividend  by  authority  of  the  corporation.  By  the  issue  of  the  stock 
dividend  that  possibility  is  gone,  and  the  stockholder  now  has  evidence  of  a 
permanent  interest  in  the  corporate  enterprise  of  which  he  cannot  be  deprived. 
It  is  a  thing  different  in  kind  from  the  thing  which  the  stockholder  owned 
before.  From  the  viewpoint  of  the  stockholder,  he  has  received  in  the  form  of 
dividends  in  stock  a  thing  with  which  theretofore  he  could  have  no  tangible 
dealings.  The  certificates  for' the  new  shares  of  stock  representing  the  stock 
dividend  may  have  a  materially  greater  value  than  the  less  tactile  right  to  a 
share  in  the  accumulated  profits  which  he  had  before.'' 
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tax  is  assessed  under  the  1916  Litw  and  the  Revenue  Act  of  1918 
on  stock  dividends  should  exercise  care  in  paying  the  tax  under 
protest  and  duress  in  order  to  protect  their  rights  to  recovery.^ 
Where  stock  dividends  are  reported  in  the  return  of  income,  care 
should  be  taken  that  they  are  segregated  from  cash  dividends  and 
that  it  be  clearly  shown  either  on  the  Return  or  on  a  rider  attached 
to  the  return  that  the  dividend  was  paid  in  stock  and  that  the 
amount  is  reported  not  as  an  admission  of  liability  for  tax  there- 
on, but  out  of  courtesy  to  the  Commissioner  and  in  order  to  avoid 
the  imposition  of  penalties  for  an  alleged  false  or  fraudulent 
return, 

Monet  VaiiUe  of  Stock  Divtoends.  The  Revenue  Act  of 
1918  provides ''*  that  dividends  paid  in  stock  of  the  corpora- 
tion shall  be  considered  income  ''to  the  amount  of  the  earnings 
or  profits  distributed."  The  1916  Law  as  amended  by  the  1917 
Law,  contained  a  substantially  similar  provision.^*  Prior  to  this 
amendment,  the  1916  Law  provided  that  a  stock  dividend  should 
be  taxable  ''to  the  amount  of  its  cash  value."  The  two  phrases  were 
construed  to  have  the  same  meaning.  A  dividend  paid  in  stock 
of  the  corporation  is  income  to  the  amount  of  the  earnings  or 
profits  distributed^  as  shown  by  the  transfer  of  surplus  to  capital 
account  on  the  books  of  the  corporation,  usually  equal  to  the  par 
value  of  the  stock  distributed.  In  the  case  of  shares  without  par 
value  the  value  of  the  stock  for  the  purpose  of  taxation  would  be 
the  amount  of  surplus  transferred  by  the  corporation  to  capital  as 
a  result  of  the  dividend.  Thus  if  a  corporation  declared  a  divi- 
dend of  $100,000  from  its  surplus  to  be  paid  in  one  thousand 
shares  of  stock  of  the  corporation  the  Treasury  Department  holds 
that  each  share  received  by  the  stockholders  represented  the 
equivalent  of  $100  of  cash.  It  is  immaterial  that  the  market  price 
of  the  stock  so  received  is  greater  or  less  than  the  amount  of 
surplus  represented  by  the  distribution. 

Income  Derived  on  Sale  of  Stock  Received  as  Dividend.  The 
question  of  the  taxability  of  stock  dividends  refers  only  to  their 
taxability  at  the  time  received.  Under  the  1913  Law,  for  example, 
a  taxpayer  may  have  received  a  stock  dividend  without  being 
subject  to  any  tax  at  the  time  of  its  receipt.    If  subsequently  he 

78  dee  Chapter  35  for  the  rules  respecting  payment  under  protest  and  duress. 

T4Bevenue  Act  of  1918,  §201  (c). 

76Bevenue  Act  of  1916,  §  31,  as  amended  by  the  Bevenue  Act  of  1917. 


INGOlfE  FROM   DIVIDENDS  317 

sells  that  stock  the  amount  he  receives  may  represent  a  profit  or 
loss  under  the  provisions  of  the  law  relating  to  sales  or  dealings 
in  property.  The  rules  for  determining  the  profit  or  loss  are 
affected  by  different  considerations,  accordingly  as  the  stock  divi- 
dends were  received  before  or  after  the  incidence  of  the  1916  Law. 
For  the  purpose  of  ascert^aining  the  gain  or  loss  derived  from  the 
sale  of  stock  of  va  corporation  received  as  a  dividend,  or  from  the 
sale  of  the  stock  in  respect  of  which  such  dividend  was  paid, 
the  cost  (used  to  include  also,  where  required,  fair  market  price 
or  value  as  of  March  1,  1913)  of  such  stock  is  to  be  determined  in 
accordance  with  the  following  rules : 

(1)  In  the  case  of  stock  (a)  received  as  a  dividend  in  1913, 
1914  or  1915  out  of  surplus  however  created,  or  (b)  received  as  a 
dividend  in  1916  or  subsequent  years  out  of  surplus  other  than 
earnings  or  profits  accumulated  since  February  28,  1913,  the  cost 
of  each  share  of  new  stock  is  the  quotient  of  the  cost  o(f  the  old 
stock  divided  by  the  number  of  old  and*  new  shares  added  to- 
gether, 

(2)  In  the  case  of  the  stock  in  respect  of  which  any  stock  divi- 
dend was  paid  as  described  under  (1),  the  cost  of  each  share  of 
old  stock  is  similarly  the  quotient  of  the  cost  of  the  old  stock 
divided  by  the  number  of  old  and  new  shares. 

(3)  'In  the  case  of  stock  received  as  a  dividend  in  1916  or 
subsequent  years  out  of  earnings  or  profits  accumulated  since 
February  28,  1913,  the  cost  of  each  share  of  new  stock  is  the 
quotient  of  the  sum  of  (a)  the  cost  of  the  old  stock  plus  (b)  the 
valuation  at  which  the  new  stock  was  returnable  as  income  (as 
shovni  by  the  transfer  of  surplus  to  capital  account  on  the  books 
of  the  corporation,  usually  its  par  value),  divided  by  the  number 
of  old  and  new  shares  added  together. 

(4)  In  the  case  of  the  stock  in  respect  of  which  any  stock  divi- 
dend was  paid  as  described  under  (3),  the  cost  of  each  share  of  old 
stock  is  similarly  the  quotient  of  the  sum  of  (a)  the  cost  of  the 
old  stock  plus  (b)  the  valuation  at  which  the  new  stock  was  re- 
turnable as  income,  divided  by  the  number  of  old  and  new 
shares.''* 

TSBeg.  45,  Art.  1647;  T.  D;  2734;  Reg.  33  Rev.,  Art.  4,  as  amended  by  T.  D. 
£734.  See  also  letter  from  Treasury  Department  dated  October  30,  1916,  I.  T. 
d.  1918,  1(256.  Letter  from  Treasury  Department  dated  March  24,  1916, 
I.  T.  S.  1918, 1 257. 
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Stock  Dividends  Eesulting  from  Bevalnatioit  of  Assets.    If  a 

corporation  has  earnings  or  profits  accumulated  since  February 
28,  1913,  any  distribution  will  be  deemed  to  be  from  such  earn- 
ings until  they  have  been  distributed.'"'  If  a  corporation  has  no 
earnings  or  profits  accumulated  after  February  28,  1913,  it  may 
issue  a  stock  dividend  to  distribute  surplus  created  fi'om  the 
revaluation  of  capital  assets  or  to  represent  value  placed  upon 
trademarks,  good  will,  etc.,  and  such  dividends  are  not  income  to 
the  shareholder.  When  stock  received  in  payment  of  such  a  divi- 
dend, or  stock  in  respect  of  which  any  such  dividend  was  paid,  is 
sold,  the  cost  of  each  share  of  stock,  whether  old  or  new,  for  the 
purpose  of  ascertaining  the  ^ain  or  loss  resulting  from  its  sale,  is 
the  quotient  of  the  cost  of  the  old  stocfk,  if  acquired  on  or  after 
March  1,  1913,  or  its  fair  market  price  or  value  as  of  that  date 
if  acquired  prior  thereto,  divided  by  the  number  of  old  and  new 
shares  added  together.  The  profit  so  ascertained  from  the  sale  of 
such  stock  is  income  subject  to  both  normal  and  surtax  in  the 
year  in  which  the  sale  is  madeJ* 

77  Letter  from  Treasury  Department  dated  May  14,  1918;  I.  T.  B.  1919, 
II  801. 

78  T.  D.  2734. 
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CHAPTER  20 

RECEIPTS  AND  INCOME  FROM  MISCELLANEOUS  SOURCES 

t 

After  specifying  a  number  of  sources  of  income,  the  Revenue 
Act  of  1918  provides  that  the  gross  income  of  the  taxpayer  shall 
include  gains  or  profits  and  income  derived  from  any  source 
whatever.*  In  this  chapter  are  set  forth  the  rulings  on  income 
from  sources  not  covered  by  the  preceding  chapters  and  on  cer- 
tain receipts  which  are  not  income. 

AlimonT:  Alimony  is  not  income,  as  it  does  not  arise  from  any 
business  transaction,  and  is  not  founded  on  any  contract,  but  on 
the  natural  and  legal  duty  of  the  husband  to  support  the  wife.* 
An  allowance  based  on  a  separation  agreement  is  also  exempt 
from  tax.'  It  follows  that  the  husband  cannot  deduct  amounts 
paid  as  alimony  or  an  allowance  paid  under  a  separation  agree- 
ment from  his  gross  income  for  the  purpose  of  the  tax  * 

Acddenti  Health  or  Workmen's  Oompensation  Insurance. 
Amounts  received  through  accident  or  health  insurance  or  un- 
der workmen's  compensation  acts  as  compensation  for  personal 
injuries  or  sickness  are  exempt  from  income  tax  whether  the 
insured  be  alive  or  dead  and  whether  received  by  him,  his  estate 
or  other  beneficiaries.*    The  amount  of  any  damages  received  by 

IBevenne  Act  of  1918,  213  (a). 

SGoald  v.  Gould,  245  U.  S.  151.  Thig  decision  reversed  the  ruling  of  the 
Treasury  Department  on  the  point. 

8  Beg.  45,  Art.  73. 

4  Reg.  45,  Art.  291. 

6  Revenue  Act  of  1918,  |  213  (b)  6.  Beg.  45,  Art.  72.  Accident  insurance 
was  first  considered  income  (to  the  extent  that  it  exceeded  the  aggregate  pre- 
miums paid)  but  amounts  received  from  a  railroad  company,  by  way  of  reim- 
bursement for  expenses  incident  to  an  accident  were  not  income.  These 
rulings  were  revoked,  and  it  was  held  in  pursuance  of  an  opinion  of  the  At- 
torney General  (based  upon  Boyle  v.  Mitchell  Brothers,  247  U.  S.  179.  affirming 
235  Fed.  686;  Lynch  v.  Turrish,  247  TJ.  S.  221;  and  Southern  Pac.  Co,  v.  Lowe, 
247  U.  S.  330)  that  the  proceeds  of  accident  insurance  policies  received  by 
an  individual  on  account  of  injuries  sustained  by  him  through  accident  were 
not  income  under  the  1916  Law  as  amended.  (T.  D.  2747.) 
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tie  individual  injured  or  sick,  if  living,  or  his  estate  or  other 
beneficiaries  entitled  to  receive  such  damages,  if  dead,  whether 
by  suit  or  agreement,  on  account  of  such  injuries  or  sickness  is 
also  exempt.* 

Cancelled  Debts.  The  cancellation  and  JEorgiveness  of  indebt- 
edness is  dependent  on  the  circumstances  for  its  effect.''  It  may 
amount  to  a  payment  of  income  or  to  a  gift  or  to  a  capital 
transaction.*  Transactions  involving  the  rendering  of  services 
in  consideration  of  the  cancellation  of  an  indebtedness  and  the 
forgiveness  of  indebtedness  between  corporations  and  stockhold- 
ers are  treated  elsewhere  in  this  book.* 

Allocation  of  Income  from  Judgments.  Lands  which  are  re- 
ceived as  compensation  for  services  in  one  year,  the  title  to  which 
is  disputed  and  in  a  later  day  adjudged  to  be  valid,  constitute 
income  to  the  grantee  in  the  former  year.  On  the  other  hand,  a 
person  may  sue  in  one  year  on  a  pecuniary  claim  or  for  property, 
but  money  or  property  recovered  on  a  judgment  therefor  ren- 
dered in  a  later  year  would  be  income  in  that  year,  assuming 
that  it  would  have  been  income  in  the  earlier  year  if  then  received. 
This  is  true  of  a  recovery  for  a  patent  infringement.  Bad  debts 
or  accounts  charged  off  because  of  the  fact  that  they  were  deter- 
mined to  be  worthless  and  subsequently  recovered,  whether  or  not 
by  suit,  constitute  income  for  the  year  in  which  recovered,  regard- 
less of  the  date  when  the  amounts  were  charged  off.** 

Compensation  for  Lojss.  In  the  case  of  property  which  has 
been  lost  or  destroyed*  in  whole  or  in  part  through  fire,  storm,  ship- 
wreck or  other  casualty,  or  where  the  owner  of  property  has  lost 
or  transferred  title  by  reason  of  the  exercise  of  the  power  of 
requisition  or  eminent  domain,  including  cases  where  a  voluntary 
transfer  or  conveyance  is  induced  by  reason  of  the  fact  that  a 
technical  requisition  or  condemnation  proceeding  is  imminent,  the 

6  Revenue  Act  of  1918,  §213  (b)  6;  Reg.  45,  Art.  72.  Under  the  1916  Law 
amounts  received  as  the  result  of  a  suit  or  compromise  for  "pain  and  suffer- 
ing" were  at  first  held  to  be  income.  (T.  D.  2135.)  This  ruling  was  subse- 
quently revoked.  (T.  D.  2747.) 

•ST  Reg.  45,  Art.  51. 

8U.  S.  V.  Oregon-Washington,  etc.  Co.,  251  Fed.  211.  ■ 

9  See  Chapters  15  and  10. 

10  Reg.  45,  Art.  52.  Letter  from  Treasury  Department  dated  February  11, 
1916;  L  T.  S.  1918,  11211. 
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amount  received  by  the  owner  as  compensation  f ftr  the  property 
may  show  an  excess  over  the  value  of  the  property  on  March  1, 
1913,  or  over  its  cost,  if  it  was  acquired  after  that  date  (after  mak- 
ing proper  provision  in  either  case  for  depreciation  to  the  date  of 
the  loss,  damage  or  transfer.)  The  transaction  is  not  regarded  as 
completed  at  this  stage,  however,  if  the  taxpayer  proceeds  imme- 
diately in  good  faith  to  replace  the  property,  or  if  he  makes  appli- 
cation to  establish  a  replacement  fund  as  stated  in  the  follow- 
ing paragraph.  In  such  a  case  the  gain,  if  any,  is  measured  by  the 
excess  of  the  amount  received  over  the  amount  actually  and  rea- 
sonably expended  to  replace  or  restore  the  property  substantially 
in  kind,  exclusive  of  any  expenditures  for  additions  or  better- 
ments. The  new  or  restored  property  effects  a  replacement  in 
kind  only  to  the  extent  that  it  serves  the  same  purpose  as  the 
property  which  it  replaces  without  added  capacity  or  other 
element  of  additional  value.  Such  new  or  restored  property  must 
not  be  valued  in  the  accounts  of  the  taxpayer  at  an  amount  in 
excess  of  the  cost  or  value  at  March  1,  1913,  if  acquired  before 
that  date  (after  making  proper  provision  in  either  case  for  depre- 
ciation to  the  date  of  the  loss,  damage  or  transfer),  of  the  original 
property,  plus  the  cost  of  any  actual  additions  and  betterments. 
If  the  taxpayer  does  not  elect  to  replace  or  restore  the  property, 
the  transaction  will  then  be  deemed  to  be  completed  and  the  in- 
come will  be  measured  by  the  excess  of  the  amount  of  the  com- 
pensation received  over  the  cost  of  the  property  or  its  actual  value 
at  March  1,  1913,  if  acquired  before  that  date  (after  making 
proper  provision  in  either  case  for  depreciation  to  the  date  of  the 
loss,  damage  or  transfer).  This  ruling  has  no  application  to  prop- 
erty which  is  voluntarily  sold  or  disposed  of.*^ 

Replacement  Fund  for  Loss.  In  any  case  in  which  the  tax- 
payer elects  to  replace  or  restore  the  lost,  damaged  or  transferred 
property,  but  where  it  is  not  practicable  to  do  so  immediately,  he 
may  obtain  permission  to  establish  a  replacement  fund  in  his  ac- 
counts in  which  the  entire  amount  of  the  compensation  so  received 
shall  be  held  without  deduction  for  the  payment  of  any  mort- 

11  Beg.  45,  Art.  49,  T.  D.  2733.  If  the  amount  recovered  was  less  than  the 
damage  sustained  or  less  than  an  amount  necessary  ta  make  good  the  damage, 
the  difference  between  the  actual  amount  of  damage  sustained  and  the  amount 
recovered  is  deductible  as  a  loss.  (Beg.  33  Bev.,  Art.  94,  as  modified  by  T. 
D.  2706.) 

F.  T.— 21 
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gage,  and  pending  the  disposition  thereof  the  accounting  for  gain 
or  loss  thereupon  may  be  deferred  for  a  reasonable  period  of  time, 
to  be  determined  by  the  Commissioner.  In  such  a  case  the  tax- 
payer should  make  application  to  the  Commissioner  on  form  1114 
for  permission  to  establish  such  a  replacement  fund  and  in  his 
application  should  recite  all  the  facts  relating  to  thQ  transaction, 
including  the  nature  of  the  property,  the  character  and  extent  of 
the  loss,  the  manner  and  date  of  securing  compensation,  the  date 
of  acquisition  of  the  property  and  its  cost  dt  fair  value  on  March 
1,  1913,  the  amount  of  compensation,  the  amount  necessary  to 
make  the  damage  good,  a  description  of  the  replacement  intended 
and  the  steps  already  taken  to  that  end,  the  probable  date  of  com- 
pensation, the  estimated  additional  excess-profits  and  income 
taxes  assessable  upon  the  income  carried  to  the  replacement 
funld,  and  all  other  matters  which  might  aflPect  a  determination. 
He  must  undertake  that  he  will  proceed  as  expeditiously  as  pos- 
sible to  replace  or  restore  such  property.  The  taxpayer  will  be 
required  to  furnish  a  bond  with  such  surety  as  the  Commissioner 
may  require  for  an  amount  not  less  than  the  estimated  additional 
income  and  war-profits  and  excess-profits  taxes  assessable  by  the 
United  States  upon  the  income  so  carried  to  the  replacement 
fund.  The  estimated  additional  taxes,  for  the  amount  of  which 
the  claimant  is  reqi^ired  to  furnish  security,  should  be  computed 
at  the  rates  at  which  the  claimant  would  have  been  obliged  to 
pay,  taking  into  consideration  the  remainder  of  his  net  income 
and  resolving  against  him  all  matters  in  dispute  affecting  the 
amount  of  the  tax.  Only  surety  companies  holding  certificates  of 
authority  from  the  Secretary  of  the  Treasury  as  acceptable  Sure- 
ties on  Federal  bonds  will  be  approved  as  sureties.  The  applica- 
tion should  be  executed  in  triplicate,  so  that  the  Commissioner, 
the  applicant  and  the  surety  or  depositary  may  each  have  a  copy. 
This  ruling  has  no  application  to  property  which  is  voluntarily 
sold  or  disposed  of.^* 

18  Beg.  45,  Art.  50;  see  Form  1114.  Prior  to  the  promulgation  of  this 
regulation,  the  taxpayer,  at  his  option,  might,  in  lieu  of  furnishing  a  bond 
as  above  indicated,  deposit  as  security  for  the  estimated  additional  amount 
of  tax,  obligations  of  the  United  States  issued  after  September  1,  1917,  such 
obligations  to  be  held  in  trust  in  a  bank  or  trust  company  approved  by  the 
Commissioner.  (T.  D.  2706.) 
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Income  of  Independent  Contractor  from  State  Contract.    Any 

profit  received  from  a  State  or  political  subdivision  thereof  by  an 
independent  contractor  is  taxable  income.  Where  warrants  are 
issued  by  a  city,  town  or  other  political  subdivision  pf  a  State,  and 
are  accepted  by  the  contractor  in  payment  for  public  work  done, 
the  face  value  of  such  warrants  must  be  returned  as  income.  If 
for  any  reason  the  contractor  upon  conversion  of  the  warrants 
into  cash  does  not  receive  and  can  not  recover  the  full  face  value 
of  the  warrants  so  returned,  he  may  allowably  deduct  from  gross 
income  for  the  year  in  which  the  warrants  are  converted  into 
cash  any  loss  sustained.^ 

Increment  to  Sinking  Funds.  Where  a  sinking  fund  is  set  aside 
for  the  purpose  of  meeting  obligations  at  a  future  date,  all  incre- 
ment to  that  fund  as  a  result  of  investments  is  income  to  the 
creator  of  the  fund.  Whei*e  a  sinking  fund,  controlled  by  trus- 
tees, has  been  invested  in  the  bonds  of  the  corporation  which 
created  the  fund,  and  the  corporation  pays  the  trustees  interest  on 
such  bonds,  the  amount  thereof  may  be  deducted  as  if  paid  to  any 
other  bondholders,  but  the  same  amount  must  be  included  as  in- 
come to  the  corporation  from  the  sinking  fund.^* 

Legacies.  A  legacy  is  a  gift  and  the  value  thereof  is  not  con- 
sidered income  to  the  recipient,  but  all  income  from  the  legacy 
is  taxable.  Unless  clearly  inconsistent  with  the  intention  of  the 
testator,  a  legacy  is  held  to  be  vested  rather  than  contingent,  and 
where  there  is  a  vested  interest  the  income  therefrom,  whether 
distributed  or  not,  is  subject  teethe  tax  from  the  time  of  death 
of  the  testator,  as  income  of  the  legatee.** 

Pensions.  Pensions  and  reitring  allowances  paid  by  the  United 
States  Government  are  subject  to  the  income  tax,*'  as  also  are 
pensions  paid  by  any  gther  government,  or  by  any  private  inter- 
est, under  any  contract  express  or  implied.  If,  however,  a  so- 
called  ''pension"  is  a  mere  gratuity  or  gift  it  is  not  taxable  as 
income  to  the  recipient. 

Proceeds  of  Life  Insurance.  The  proceeds  of  life  insurance 
policies  paid  upon  the  death  of  the  insured  are  exempt  from  tax 
under  the  Revenue  Act  of  1918  if  paid  to  individual  beneficiaries, 

IS  Beg.  45,  Art  37;  Beg.  33  Bev.,  Art  108. 

14  T.  D.  2161. 

1»  T.  D.  2090. 

10  Beg.  45,  Art.  32 ;  T.  D.  2090. 


) 
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directly  or  in  trust,  or  to  the  estate  of  the  insured,  but  not  if  to  a 
corporation  beneficiary."  K  the  proceeds  are  paid  in  installments 
under  the  terms  of  the  policy  none  of  the  installments  are  subject 
to  tax,  but,  it  appears,  if  the  proceeds  are  paid  in  installments  by 
agreement  between  the  beneficiary  and  the  insurance  company  the 
installments  are  free  from  tax  until  they  aggregate  the  amount 
of  insurance  payable  on  the  death  of  the  insured,  and  any  amount 
in  excess  of  that  sum,  due  to  deferring  the  pajnoaents,  is  income. 
Where  an  individual  is  the  beneficiary  it  seems  to  be  immaterial 
whether  or  not  the  premiums  were  paid  by  the  insured  or  by  the 
beneficiary,  since  the  law  grants  an  absolute  exemption  with 
respect  to  the  proceeds  of  the  policy.  In  the  case  of  a  corporation 
beneficiary  of  insurance  taken  out  on  the  lives  of  officers  or  of 
employees  the  proceeds,  less  the  total  of  any  premiums  paid  there- 
on (and  not  deducted  from  net  income  in  the  year  in  which  paid, 
as  was  permitted  prior  to  the  year  1917),  is  held  to  be  income." 
Since  June  25,  1918,  no  assessment  of  any  Federal  tax  may  be 
made  on  any  allotments,  family  allowances,  compensation  or  death 

HBevenue  Act  of  1918,  1(213  (b)  and  233  (a).  Beg.  45,  Art.  72.  The 
1916  Law  provided  that  the  proeeedi  of  life  insurance  policies  were  exempt 
only  when  paid  to  an  individual  beneficiary  upon  the  death  of  the  insured,  and 
not  when  paid  to  the  estate  of  the  insured.  The  Senate  introduced  a  provi- 
sion in  the  1918  Bevenue  Bill  to  exempt  the  proceeds  of  life  insurance  poli- 
cies regardless  of  to  whom  they  were  paid  but  the  Conference  Committee  lim- 
ited the  exemption  to  proceeds  paid  only  to  individual  beneficiaries  or  to  the 
estate  of  the  insured.  In  the  vast  majority  of  cases  the  difference  between 
such  proceeds  and  the  premiums  paid  on  the  insurance  represents  the  loss 
to  a  corporation  in  disturbance  of  its  organization  or  impairment  of  good 
will  occasioned  by  the  death  of  the  officer  or  employee  insured.  The 
proceeds  of  the  policy  over  and  above  premiums  paid  in  represents  compen- 
sation for  such  loss  and  is  in  no  true  sense  income.  It  is  true  that  the 
exemption  of  such  proceeds  might  render  possible  the  evasion  of  the  tax  by 
the  over-capitalization  of  the  value  of  the  insured 's  life  and  activities  to  the 
corporation,  in  which  case,  owing  to  the  perpetuity  of  a  corporation's  exist- 
ence, the  policy  would  be  an  investment,  perhaps  similar  to  an  endowment 
policy  taken  out  by  an  individual.  This  mere  possibility  of  tax  evasion, 
however,  does  not  justify  the  imposition  of  a  hardship  upon  the  well-run 
enterprise  by  the  taxation  as  profit  of  what  is  essentially  compensation  for  a 
definite  and  substantial  loss.  The  Treasury  Department  first  ruled  that  if 
the  insurance  proceeds  are  paid  to  a  partnership  they  are  not  exempt  in- 
come, but  this  ruling  has  now  been  withdrawn. 

18  Letter  from  Treasury  Department  dated  March  15,  1918,  L  T.  S.  1918, 
113290;  Beg.  45,  Art.  541. 
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or  disability  insurance  payable  under  the  War  Bisk  Insurance 
Act  of  September  2,  1914,  as  amended,  even  though  the  benefit 
accrued  before  that  date.*^ 

PXDperty  Acquired  by  Gift.  The  value  of  property  acquired 
by  gift,  bequest,  devise  or  descent  (but  not  the  income  from  such 
property)  is  exempt.*^  Such  property  need  not  be  reported  as  in- 
come by  the  recipient.*^  Money  and  real  or  personal  property  re- 
ceived as  gifts,  or  received  under  a  will  or  under  statutes  of 
descent  and  distribution,  are  exempt  from  tax,  although  the  in- 
come therefrom  derived  from  investment,  sale  or  otherwise  is 
not.**  An  amount  of  principal  paid  under  a  marriage  settlement 
is  a  gift.  Christmas  presents,  gratuities,  voluntary  contributions 
and  donations  are  considered  as  gifts  and  should  not  be  reported 
as  income»by  the  recipient.  An  exception,  however,  is  made  in  the 
case  of  clergymen.**  Donations  made  to  employees  and  others, 
which  do  not  have  in  them  the  element  of  compensation  or  are  in 
excesla  of  reasonable  compensation  for  services,  are  considered 
gratuities.*^  Where  the  salary  of  an  employee  is  paid  for  a  lim- 
ited period  after  his  death  to  a  relative  or  dependent,  in  recog- 
nition of  the  services  rendered  by  the  employee,  no  services  being 
rendered  by  the  recipient,  the  payments  are  gifts  and  exempt 
from  taxation.*^  Of  course,  any  amount  paid  by  one  person  out 
of  his  income  to  another,  as  a  gift,  is  not  deductible  from  the 
gross  income  of  the  giver. 

19  Beg.  45,  Art.  72. 

80  Revenue  Aet  of  1918,  ||213  (b)  and  233. 

SI  Bevenne  Act  of  1918,  §$  213  (b)  3,233  and  239.  It  was  held  under  the 
1913  Law  that  gifts  to  corporations  were  not  exempt,  but  this  ruling  did 
not  apply  under  the  1916  Law,  since  the  provision  of  the  1913  Law  exempt- 
ing income  of  this  character  was  contained  in  the  subdivision  applying  par- 
ticularly to  individuals,  while  in  the  1916  Law  it  was  placed  in  a  section  hav- 
ing general  reference  to  all  taxpayers.  Under  the  1916  Law  income  of  this 
character  was  exempt  from  the  tax  regardless  of  the  status  of  the  recipient. 
(Compare  Revenue  Act  of  1916,  §  4  with  Act  of  October  3,  1913,  t  B.)  This 
is  clearly  the  rule  under  the  Revenue  Act  of  1918.  (Revenue  Act  of  1918,  §|  213 
and  233.) 

tt  Beg.  45,  Art  73. 

S8  See  Chapter  15. 

MBeg.  45,  Art.  107.  ^or  a  discussion  of  so-called  gifts  which  are  in  fact 
payment  for  services  see  Chapter  22. 

»T.  D.  2090;  Beg.  33,  Art.  6. 
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Rig^hts  to  Subscribe  to 'Stock.  Where  a  stockfaolder  acquires 
the  right  to  subscribe  to  new  stock  of  the  corporation  and  sells 
that  right,  the  amount  received  is  income.*®  If  he  exercises  the 
right,  no  income  accrues  until  the  stock  subscribed  for  is  sold. 

Stock  Seceived  as  Bonus.  Where  common  stock  is  received  as 
a  bonus  with  the  purchase  of  preferred  stock  or  bonds,  the  total 
purchase  price  must  be  fairly  apportioned  between  the  stock  and 
securities  purchased  for  the  purpose  of  determining  the  portion 
of  the  consideration  attributable  to  each  class  of  stock  or  securi- 
ties and  so  representing  its  cost,  but  if  that  should  be  imprac- 
ticable in  any  case,  no  profit  on  any  subsequent  sale  of  any  part 
of  the  stock  or  securities  will  be  realized  until  out  of  the  proceeds 
of  sales  shall  have  been  recovered  the  total  cost.*' 

Sale  and  Retirement  of  Corporate  Bonds.  If  bonds  are  issued 
by  a  corporation  at  their  face  value,  the  corporation  realizes  no 
gain  or  loss.  If  thereafter,  the  corporation  purchases  and  retires 
any  of  such  bonds  at  a  price  less  than  the  issuing  priqe  or  face 
value,  the  excess  of  the  issuing  price  or  face  value  over  the  pur- 
chase price  is  gain  or  income  for  the  taxable  year.  If  bonds  are 
issued  at  a  premium,  the  net  amount  of  such  premium  is  gain  or 
income  which  should  be  pro-rated  or  amortized  over  the  life  of 
the  bonds.  If  the  corporation  purchases  and  retires  any  of  such 
bonds  at  a  price  less  than  the  issuing  price  minus  any  amount  of 
premium  already  returned  as  income,  the  excess  of  the  issuing  price 
minus  any  amount  of  premium  already  returned  as  income  (or 
of  the  face  value  plus  any  amount  of  premium  not  yet  returned 

M  Letter  from  Treasiuy  Department  dated  February  27,  1915;  I.  T.  S. 
1918,  11420;  Keg.  45,  Art.  39.  In  Trefry  v.  Putnam,  (Mass.)  116  N.  E. 
904,  in  which  the  Court  held  that  gains  derived  from  a  sale  of  rights  to  sub- 
scribe for  new  shares  of  stock  were  taxable  as  income  under  the  Massachusetts 
Income  Tax  Law,  the  Court  said  in  part:  "Such  rights  are  themselves  a 
species  of  intangible  property.  They  come  to  the  stockholder  as  a  gratuity. 
Thoy  are  a  new  thing  of  value  which  he  did  not  possess  before.  The  amount 
for  which  he  sells  them  is  a  gain.  •  *  •  They  are  not  regarded  ordinarily 
a»  a  profit  from  the  prosecution  of  the  business,  but  are  an  inherent  and  con- 
stituent part  of  the  shares.  »  •  *  Their  sale  resulted  from  an  exercise  of 
judgment  to  that  effect  on  the  part  of  the  stockholder.  They  are  indistinguish- 
able in  principle  from  a  sale  of  the  stock  itself,  and  gains  derived  from  sales  of 
such  rights  fall  within  the  same  class  of  income.  The  statute  in  this  regard  is 
not  in  conflict  with  the  amendment" 

87  Beg.  45,  Art.  39. 
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as  income)  over  the  purchase  price  is  gain  or  income  for  the  taxable 
year.  If  bonds  are  issued  by  a  corporation  at  a  discount  and  the 
corporation  purchases  and  retires  any  of  such  bonds  at  a  price  le^s 
than  the  issuing  price  plus  ^ny  amount  of  discount  already  de- 
ducted, the  excess  of  the  issuing  price  plus  any  amount  of  dis- 
count already  deducted  (or  of  the  face  value  minus  any  amount 
of  discount  not  yet  deducted)  over  the  purchase  price  is  gain  or 
income  for  the  taxable  year.**  * 

Dividends  on  Life  Insurance  Policies.  DMdends  paid  on  life 
insurance  policies  that  have  not  matured,  whether  or  not  such 
dividends  are  drawn  in  cash  by  the  insured  or  applied  to  the  re- 
duction of  the  annual  premium  due,  are  not  considered  items  of 
taxable  income.  Distributions  on  paid-up  policies  which  are  made 
out  of  earnings  of  the  insurance  company  subject  to  tax  are  in  the 
nature  of  corporate  dividends  and  are  income  of  an  individual 
only  for  the  purpose  of  the  surtax.  The  former  represent  merely 
a  return  of  a  part  of  the  premium"  theretofore  paid  by  the  insured, 
while  the  latter  represent  a  distribution  of  income  earned  by  the 
insurance  companies  on  the  premiums  paid  by  the  insiu'ed.** 

Surrender  Value  of  Insurance  Policies.  When  an  insured  per- 
son discontinues  insurance  prior  to  the  maturity  of  his  policy,  he 
is  entitled  to  a  certain  surrender  value  which  is  paid  to  him  by  the 
insurance  company.  The  amount  so  received  represents  the  re- 
turn to  the  insured  of  a  part  of  the  premiums  he  has  paid  in 
the  past,  and  is  therefore  not  income.  If  the  amount  should  ex- 
ceed the  aggregate  of  premiums  paid,  the  excess  would  be  taxable 
income.*^ 

Endowment  Policies.  Where  an  endowment  policy  is  paid  to 
the  insured,  it  is  exempt  from  tax  to  the  extent  that  the  payment 
represents  a  return  without  interest,  to  the  insured  of  amounts 
paid  by  him  from  time  to  time  as  premiums,  but  is  taxable  on  the 
excess '^  Thus,  if  over  a  period  of  years  the  insured  has  paid 
$700  in  premiums,  and,  at  the  expiration  of  the  terms  receives 

StBeg.  45,  Art  544.    See  p.  354.  / 

»Beg.  45,  Art.  47;  T.  D.  2137. 

SOBevenue  Act  of  1918,  §213  (b)  2;  Beg.  45,  Arts.  47  and  72;  T.  B. 
2090;  T.  D.  2152;  Letter  from  Treasury  Department  dated  February  8,  1917, 
I.  T.  8.  1919,  K  949. 

SlBevenue  Act  of  1918,  f  213  (b)  2;  Beg.  45,  Arts.  47  and  72;  T.  D. 
£090;  T.  D.  2152. 
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$1,000  from  the  insurance  company,  $300  of  that  sum  is  taxable 
income,  but  the  $700,  representing  return  of  premiums,  is  not 
income. 

Aimuities.  The  Bevenue  Act  of  191$  provides  that  the  amount 
received  by  the  insured  as  a  return  of  premiums  paid  by  him 
under  life  insurance,  endowment  or  annuity  contracts  either 
during  the  term  or  at  the  maturity  of  the  term  mentioned  in  the 
contract  or  upon  surrender  of  the  contract  is  exempt  from  tax- 
ation.'* U^der  this  provision  of  law  the  Treasury  Department 
has  ruled  as  follows :  Annuities  paid  by  religious,  charitable  and 
educational  corporations  under  an  annuity  contract  are  subject  to 
tax  to  the  extent  that  the  aggregate  amount  of  the  payments  to 
the  annuitant  exceeds  any  amounts  paid  by  him  as  consideration 
for  the  contract.  An  annuity  charged  upon  devised  land  is  in- 
come taxable  to  the  annuitant,  whether  paid  by  the  devisee  out 
of  the  rents  of  the  land  or  from  other  sources.  The  devisee  is  noi 
required  to  return  as  taxable  income  the  amount  of  rent  paid  to 
the  annuitant,  and  he  is  not  entitled  to  deduct  from  his  taxable 
income  any  sums  paid  to  the  annuitant.  Where  an  insured  re- 
ceives under  life  insurance,  endowment  or  annuity  contracts,  sums 
in  excess  of  the  premiums  paid  therefor,  such  excess  is  income  for 
the  year  of  its  receipt.^ 

Shares  in  Building 'and  Loan  Association.  An  amount  credited 
to  shareholders  of  a  building  and  loan  association,  when  sueh 
credit  passes  without  restriction  to  the  shareholder,  has  a  taxable 
status  as  income  for  the  year  of  the  credit.  Where  the  amount 
of  such  accumulation  does  not  become  available  to  the  shareholder 
until  the  maturity  of  a  share,  the  amount  of  any  share  in  excess 

88  Bevenue  Act  of  1918,  §213   (b)   2. 

88  Beg.  45,  Art.  47.  Under  the  1913  Law  it  was  held  that  the  amount 
by  which  the  sum  received  exceeded  the  sum  paid  and  coming  into  the 
hands  of  the  person  making  the  contract  and  payment  was  income.  It  was 
also  first  held  that  "when  the  settlement  under  such  contract  and  pay- 
ment is  made  in  more  than  one  payment  each  payment  will  be  considered 
as  being  composed  of  interest  and  a  proportionate  part  of  the  principaL" 
and  "where  the  entire  annuity  is  composed  of  an  interest  return  upon  the 
principal  sum  paid  therefor,  the  entire  annuity  is  income."  (T.  D.  2090.) 
The  matter  quoted,  however,  was  afterward  stricken  out  of  the  ruling.  (T. 
D.  2152.) 
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of  the  aggregate  amount  paid  in  by  the  shareholder  is  income  for 
the  year  of  the  maturity  of  the  share.'* 

Compensation  by  Instorance.  Insurance  money  is  clearly  a  sub- 
stitute for  the  assets  lost  or  destroyed.  If  the  insurance  money 
is  in  excess  of  the  cost  of  the  property  it  may  be  used  to  restore 
the  property  or  be  placed  in  a  fund  for  that  purpose  for  a  reason- 
able  time  until  restoration  can  be  made,  final  accounting  for  tax 
on  the  excess  over  the  amount  actually  and  reasonably  expended 
to  replace  or  restore  the  property  substantially  in  kind,  being 
deferred  until  the  restoration  or  replacement  has  taken  place.  If 
the  taxpayer  does  not  elect  to  restore  the  property  the  transaction 
will  then  be  deemed  to  be  completed.  The  rulings  applicable  in 
either  alternative  have  been  given  in  the  earliehr  part  of  this 
chapter.**  ^ 

Taxes  on  Piroflts  from  Sale  of  Property  Paid  by  Vendee.  In  a 
case  where  the  vendee  of  a  business  agrees  that  in  addition  to  the 
purchase  price  he  will  pay  the  income  and  excess-profits  taxes 
of  the  vendor  arising  from  the  sale  of  such  business,  it  has  been 
ruled  that  such  taxes  paid  by  the  vendee  constitute  additional 
taxable  'income  to  the  vendor .*• 

Tax  Paid  by  Debtor  on  Account  of  Tax-Free  Covenant  Bond. 
Where  a  debtor  corporation,  in  pursuance  of  a  tax-free  covenant 
clause  in  its  bonds  pays  the  2%  normal  tax,  the  amount  of  the 
tax  paid  by  the  corporation  is  income  to  the  bondholder.  The 
obligor,  in  pursuance  of  a  contract  voluntarily  entered  into, 
guarantees  to  pay  a  direct  liability  of  the  taxpayer  which  consists 
in  paying  a  certain  amount  of  normal  tax  for  him  to  the  Gk)vern- 
mcnt.  The  reduction  of  the  payment  of  his  tax  liability  under 
such  a  contract  constitutes  income  to  him  by  reducing  his  ex- 
penditures in  that  amount.  The  fact  that  the  amount  of  the 
liability  was  paid  direct  to  the  Government  instead  of  to  the 
taxpayer,  does  not  preclude  such  an  amount  from  constituting 
income  to  the  taxpayer.*^ 

^Beg.  45;  Art.  54.  Letter  from  Treasury  Department  dated  February 
8,1917;  I.  T.  8.  1919,  If  949. 

USee  p.  321. 

M  Telegram  from  Treaaury  Department  dated  May  2,  1919;  I.  T.  8.  1919, 
1 3322. 

<Y  Letter  fr<»n  Treasury  Department  dated  September  13,  1919;  I.  T.  8. 
1919,  K  3567. 


CHAPTER  21 

DE^XJlmONS — IN   QENERAIi 

Certain  deductions  are  specified  in  the  law  for  compnting  the 
net  income  of  an  individual  or  a  corporation.^  The  Revenue  Act 
of  1918  also  expressly  provides  that  certain  items  shall  not  be 
deductible  in  the  case  of  both  individuals  and  corporations.* 
While  the  deductions  allowed  corporations  and  individuals  are 
based  upon  the  samQ  principles,  they  vary  in  some  particulars, 
because  of  differences  in  the  status  of  these  two  classes  of  taxpay- 
ers. Thus,  an  individual  may  deduct  charitable  contribtitions  or 
gifts  made  within  the  taxable  year,  while  no  corresponding  deduc- 
tion is  allowed  to  corporations.  The  separate  provisions  made  in 
the  case  of  individuals  for  the  deduction  of  losses  sustained  in 
any  transaction  entered  into  for-  profit  though  not  connected  with 
trade  or  business,  and  losses  of  property  not  connected  with  trade 
or  business,  if  arising  from  fires,  storms,  etc.,  have  no  counterparts 
in  regard  to  corporations,  since  a  corporation's  transactions  are 
all  entered  into  for  profit  and  are  connected  with  its  business.  All 
losses  of  a  corporation  may  therefore  be  deducted.  Certain  spe- 
cial  deductions  are  allowed  in  the  case  of  insurance  companies 
which  are  not  necessary  in  the  case  of  individuals,  and  other  kinds 
of  corporations.'  Dividends  from  a  corporation  taxable  upon  its 
net  income,  and  from  a  personal  service  corporation  out  of  earn- 
ings or  profits  upon  which  income  tax  has  been  imposed  are  al- 
lowed as  a  deduction  to  corporations  and  to  individuals  only  as  a 
credit  for  the  purpose  of  the  normal  tax.  The  general  effect  of 
the  Revenue  Act  of  1918  as  compared  with  preceding  laws  is  to 
place  individuals  and  corporations  more  nearly  upon  the  same 
footing  in  regard  to  deductions.  In  the  case  of  non-resident  aliens 
and  foreign  corporations  the  deductions  are  intended  in  general 
to  be  limited  to  expenses,  losses,  etc.,  paid  or  incurred  in  the  crea- 

1  Bevenue  Act  of  1918,  §§  214  and  234. 

S  Revenue  Act  of  1918,  §f  215  and  235.  i 

8  These  deductions  are  specially  treated  in  Chapter  11. 
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tion  of  income  taxed  by  this  Government.*  The  special  provisions 
applicable  to  individuals,  corporations,  non-resident  aliens  and 
foreign  corporations  are  set  forth  in  the  chapters  dealing  respec- 
tively with  those  subjects.  The  general  provisions  and  principles 
applicable  to  all  taxpayers  are  discussed  in  this  and  the  following 
chapters. 

Only  the  Deductions  Specified  in  the  Statute  Are  Allowed.  Al- 
though the  tax  is  imposed  on  the  **net  income"  of  a  taxpayer,  yet 
the  term  *'net  income"  is  used  as  defined  in  the  statute,  and  not 
as  known  generally  in  accounting  practice.  Some  deductions  dic- 
tated by  prudence  and  good  business  management  are  not  recog- 
nized or  countenanced  by  the  law.  Only  those  deductions  which 
are  expressly  specified  in  the  statute  may  be  taken  for  income  tax 
purposes.  It  may  be  observed  that  the  present  law,  to  a  greater 
degree  than  any  preceding  law,  follows  the  lines  of  commercial 
usage  in  defining  net  income.* 

Deductions  Must  Be  Actual.  The  deductions  specified  in  the 
statute  can  be  deducted  by  the  taxpayer  only  when  they  represent 
actual  payments  or  actual  liabilities.  It  is  not  permissible,  for  in- 
stance, for  a  taxpayer  owning  the  property  used  and  occupied  for 
his  or  its  own  business  purposes  to  include  as  a  deduction  the 
rental  value  of  the  property  so  owned.  Neither  is  it  permissible 
to  deduct  an  amount  representing  the  interest  which  might  be 
earned  on  the  capital  employed  in  the  business,  if  such  capital 
were  invested  or  employed  otherwise,  or  were  so  placed  as  to  earn 
a  given  rate  of  interest.*  The  deductions  claimed  must  ordinarily 
be  those  represented  by  actual  cash  disbursements' unless  the  tax- 
payer keeps  his  books  on  some  ot&er  basis  than  that  of  actual 
receipts  and  disbursements. 

Deductions  Not  to  Be  Duplicated.  Where  a  deduction  may,  or 
should  be,  claimed  as  one  of  the  items  specifically  stated  in  the 
law,  such  deduction  should  not  also  be  included  under  another 
head.  Thus,  where  a  deduction  is  claimed  as  depreciation  or  as  a 
loss,  the  same  amount  should  not  also  be  deducted  as  a  business 
expense,  or  if  the  cost  of  tools  or  small  articles  has  been  charged 

4  See  Chapters  4  and  12. 

5  One  notable  variation  even  in  the  present  law  as  construed  by  the  Treas- 
ury Department  is  the  treatment  of  corporate  organization  expenses.  See 
p.  149. 

6  T.  D.  2137. 
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to  expense,  depreciation  should  not  be  claimed  thereon,  as  this 
would  be  claiming  the  same  deduction  twice.  Interest  paid  by  a 
corporation  constitutes  a  separate  deduction  and  should  not  be 
taken  into  account  as  a  part  of  the  cost  of  manufactured 

Income  and  Deductions  Reported  on  Same  Basis.  Net 
income  means  gross  income  less  statutory  deductions.  The 
statutory  deductions  are  in  general,  though  not  exclusively,  ex* 
I>endithres,  other  than  capital  expenditures,  eonnected  with  the 
production  of  income.  The  surtax  is  imposed  upon  net  income ; 
the  normal  tax  upon  net  income  less  credits.  Though  taxable  net 
income  is  wholly  a  statutory  conception  it  follows,  subject  to  cer- 
tain modifications  as  to  exemptions  and  as  to  some  of  the  deduc- 
tions, the  lines  of  commercial  usage.  Subject  to  these  modifica- 
tions statutory  ''net  income"  is  commercial  ''net  income.'**  De- 
ductions are  to  be  reported  when  the  amounts  claimed  therefor 
are  "paid  or  incurred"  or  "paid  or  accrued"  on  the  books  of  the 
taxpayer;  that  is,  when  they  are  actually  paid, or  become  a  fixed 
liability  according  to  the  method  of  accounting  employed  by  the 
taxpayer.  In  other  words,  net  income  is  computed  on  the  basis 
of  actual  receipts,  or  on  the  basis  of  accrued  receipts.  Deductions 
must  be  claimed  on  the  same  basis  as  that  upon  which  gross  in- 
come is  reported.  They  must  usually  be  claimed  for  the  year 
in  which  the  income  with  the  production  of  which  they  are  con- 
nected is  reported.  The  taxable  year  as  a  unit  of  time  applies  to 
both  gross  income  and  deductions. 

Deductions  in  the  Equivalent  of  Cash.  It  is  not  always  neces- 
sary that  an  amount  claimed  as  a  deduction  be  paid  out  in  cash. 
Just  as  income  may  be  received  in  kind  or  in  the  equivalent  of 
cash,  so  deductions  may  be  represented  by  payments  in  some 
form  other  than  actual  cash.  For  instance,  it  was  held  under  the 
1913  Law  that  commissions  allowed  salesmen  and  paid  in  stock 
might  be  deducted  as  expense,  if  so  charged  on  the  books  of  the 
corporation,  at  the  actual  value  of  such  stock.* 

When  Charges  Deductible.  Each  year's  return,  so  far  as  prac- 
ticable, both  as  to  gross  income  and  deductions  therefrom,  should 
be  complete  in  itself,  and  taxpayers  are  expected  to  make  every 

f  T.  D.  2137. 

8  Reg.  45,  Art.  21. 

9  Beg.  33,  Art.  117. 
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reasonable  effort  to  ascertain  the  facts  necessary  to  make  a  cor- 
rect return.  The  expenses,  liabilities  or  deficit  of  one  year  can  not 
be  used  to  reduce  the  income  of  a  subsequent  year.  A  person 
making  returns  on  an  accrual  basis  has  the  right  to  deduct  all 
authorized  allowances,  whether  paid  in  cash  or  set  up  as  a  liabil- 
ity, and  it  follows  that  if  he  does  not  within  any  year  pay  or 
accrue  certain  of  his  expenses,  interest,  taxes  or  other  charges, 
and  makes  no  deduction  therefor,  he  can  not  deduct  from  the  in- 
come of  the  next  or  any  subsequent  year  any  amounts  then  paid 
in  liquidation  of  the  previous  year's  liabililies.  A  loss  from  theft 
or  embezzlement  occurring  in  one  year  and  discovered  in  another 
is  deductible  only  for  the  year  of  its  occurrence.  Any  amount  paid 
pursuant  to  a  judgment  or  otherwise  on  account  of  damages  for 
personal  injuries,  paitent  infringement  or  otherwise,  is  deductible 
from  gross  income  when  the  claim  is  put  in  judgment  or  paid, 
less  any  amount  of  such  damages  as  may  have  been  compensated 
for  by  insurance  or  otherwise.  If  subsequently  to  its  occurrence, 
however,  a  taxpayer  first  ascertains  the  amount  of  a  loss  sustained 
during  a  prior  taxable  year  which  has  not  been  deducted  from 
gross  income,  he  may  render  an  amended  return  for  such  preced- 
ing taxable  year,  including  such  amount  of  loss  in  the  deductions 
from  gross  income,  and  may  file  a  claim  for  refund  of  the  excess 
tax  paid  by  reason  of  the  failure  to  deduct  such  loss  in  the  orig- 
inal return.*® 

Contributions  to  Charities.  A  citizen  or  resident  is  allowed  to 
deduct  from  his  net  income  contributions  or  gifts  actually  made 
within  the  taxable  year  to  corporations  or  associations  organized 
and  operated  exclusively  for  religious,  charitable,  scientific  or 
educational  purposes,  or  to  societies  for  the  prevention  of  cruelty 
to  children  or  animals,  no  part  of  the  net  income  of  which  inures 
to  the  benefit  of  any  private  stockholder  or  individual,  or  to  the 
special  fund  for  vocational  rehabilitation  authorized  by  the  Voca- 
tional Behabilitation  Act.  A  gift  to  a  common  agency  (as  a  war 
chest)  for  several  such  corporations  or  associations  is  treated  like 
a  gift  directly  to  them.  This  deduction,  however,  is  limited  to  an 
amount  not  in  excess  of  15  per  cent  of  the  taxpayer's  net  income 
including  the  amount  of  such  contributions.  The  law  further  pro- 
vides that  such  contributions  or  gifts  shall  be  allowable  as  deduc- 

10  Beg.  45,  Art.  111.  ^ 
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tions  .only  if  verified  under  rules  and  regulations  prescribed  by 
the  Treasury  Department.**  In  connection  with  a  claim  for  this 
deduction  the  following  information  is  required  to  be  stated  on 
returns  of  income :  (a)  The  name  and  address  of  each  organiza- 
tion to  which  a  gift  was  made,  (b)  The  approximate  date  and 
amount  of  the  gift  in  each  case.  Where  the  gift  is  other  than 
money,  the  basis  for  calculation  of  the  value  of  the  gift  should  be 
the  fair  market  value  of  the  property  the  subject  of  gift  at  the 
time  of  the  gift.  The  donor  is  not  required  to  report  as  a  profit 
the  excess  in  value  of  the  property  donated,  over  its  cost  or  fair 
market  value  on  March  1,  1913.**  A  gift  of  real  estate  to  a  city 
to  be  maintained  t)erpetually  as  a  public  park  is  not  an  allowable 
deduction."  Donations  made  by  a  partnership  may  be  prorated 
among  the  individual  partners  for  the  purpose  of  their  individual 
income  tax  returns.**  This  deduction  is  not  allowed  to  corpora- 
tions.*' 

Items  Not  Deductible.  Certain  items  are  expressly  declared  not 
to  be  deductible  in  computing  net  income. 

Personal,  Living  oe  Family  Expenses.  In  computing  net  in- 
come no  deduction  is  allowed  in  respect  of  personal,  living  or 
family  expenses.*^  These  expenses  may  be  said  to  be  covered  by 
the  arbitrary  sum  allowed  as  a  personal  exemption.  Insurance 
paid  on  a  dwelling  owned  and  occupied  by  a  taxpayer  is  a  per- 
sonal expense.  Premiums  paid  for  life  insurance  by  the  insured 
are  not  deductible.  In  the  case  of  a  professional  man  who  rents 
a  property  for  residential  purposes,  but  incidentally  receives 
there  clients,  patients  or  callers  in  connection  with  his  profes- 
sional work  (his  place  of  business  being  elsewhere),  no  part  of  the 
rent  is  deductible  as  a  business  expense.   If,  however,  he  uses  part 

11  Revenue  Act  of  1918,  §214  (a)  11;  Beg.  45,  Art.  251. 
U  Letter  from  Treasury  Department  dated  August  14,  1919;  I.  T.  S.  1919, 
K  3550. 

18  Beg.  45,  Art.  251.    See  also  Beg.  33  Bev.,  Art.  8. 

14  Letter  from  Treasury  Department  dated  May  23,  1918;  I.  T.  S.  1919, 
H  1296. 

15  Thus,  Bied  Cross  contributions  are  not  deductible  by  corporations  (T.  D. 
2847;  Telegram  from  Treasury  Department  dated  May  23,  1918;  I.  T.  S. 
1918,  t3436).  Contributions  are  allowed  to  corporations,  however,  in  some 
cases  when  they  have  consideration  in  some  form  so  as  to  take  them  oat  of 
the  class  of  g;ratuities.    See  Chapter  22» 

IBBevenue  Act  of  1918,  §215  (a). 
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of  the  lionse  for  his  office,  such  portion  of  the  rent  as  is  property 
attributable  to  such  office  is  deductible.  The  father  is  legally  enti- 
tled to  the  services  of  his  minor  children,  and  allowances  which  he 
gives  them,  whether  said  to  be  in  consideration  of  services  or 
otherwise,  are  not  allowable  deductions.  Alimony  and  an  allow- 
ance paid  under  a  separation  agreement  are  not  deductible  from 
gross  income.  The  cost  of  the  equipment  of  an  army  officer  to 
the  extent  only  that  it  is  specially  required  by  his  profession  and 
does  not  merely  take  the  place  of  articles  required  in  civilian  life 
is  deductible.  Accordingly,  the  cost  of  a  sword  is  an  allowable 
deduction,  but  the  cost  of  a  "uniform  is  not.*'' 

Traveling  Expense.  Traveling  expenses,  as  ordinarily  un- 
derstood, include  railroad  fares  and  meals  and  lodging.  If  the 
trip  is  undertaken  for  other  than  business  purposes,  such  railroad 
fares  are  personal  expenses  and  such  meals  and  lodging  are  living 
expenses.  If  the  trip  is  on  business,  the  railroad  fares  become 
business  instead  of  personal  expenses,  but  the  meals  and  lodging 
continue  to  be  living  expenses  and  are  not  deductible  in  comput- 
ing net  income.  |f,  then,  an  individual  whose  business  requires 
him  to  travel  receives  a  salary  as  full  compensation  for  his  serv- 
ices, without  reimbursement  of  traveling  expenses,  his  expenses 
for  railroad  fares,  but  not  for  meals  and  lodging,  are  deductible 
from  gross  income.  If  such  an  individual  receives  a  salary  and  is 
also  repaid  his  actual  traveling  expenses,  no  part  of  such  expenses 
is  deductible  from  gross  income  and  no  part  of  such  repayment  is 
returnable  as  income.  If  such  an  individual  receives  a  salary  and 
also  an  allowance  for  meals  and  lodging,  as,  for  example,  a  per 
diem  allowance  in  lieu  of  subsistence,  any  excess  of  the  cost  of 
such  meals  and  lodging  over  the  allowance  is  not  deductible,  but 
any  excess  of  the  allowance  over  the  actual  expenses  is  taxable 
income.  Congressmen  and  others  who  receive  a  mileage  allowance 
for  railroad  fares  should  return  as  income  any  excess  of  i^uch 
allowance  over  their  actual  expenses  for  such  fares.  A  payment 
for  the  use  of  a  sample  room  at  the  hotel  for  the  display  of  goods 
is  a  business  expense.*' 

17  Beg.  45,  Art.  291«  The  same  rule  was  foUowed  under  the  Civil  war 
income  tax  laws  in  refgard  to  the  services  of  minor  children.  (7  Int.  Bev. 
Bee.  60.) 

18  Beg.  45,  Art.  292.  See  In  re.  Assessment  of  Taxes  of  T.  A.  Hayes,  16 
Haw.  796;  Galm  v.  U.  8.,  39  Ct.  Cls.  55. 
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Improvements  and  Betterments.  The  Revenue  Act  of  1918 
provides  expressly  in  the  case  of  individuals  and  corpora- 
tions that  no  deduction  shall  be  allowed  in  respect  of  any  amount 
paid  out  for  new  buildings,  or  for  permanent  improvements  or 
betterments'  made  to  increase  the  value  of  any  property  or 
estate.^*  Amounts  expended  for  additions  and  betterments  add 
to  the  value  of  the  property  imd  are  considered  as  a  capital  in- 
vestment.*^  If  expenditures  are  made  for  permanent  improve- 
ments and  betterments  they  are  treated  as  any  other  investment 
of  capital ;  that  is,  if  the  asset  in  which  the  capital  is  invested  is 
one  on  which  depreciation  may  be  claimed,  the  amount  expended 
for  the  permanent  addition  or  betterment  is  added  to  the  cost  of 
the  property  for  the  purpose  of  determining  the  annual  deprecia- 
tion allowance  thereafter.  The  statute  merely  intends  to  prohibit 
the  deduction  of  the  entire  amount  in  the  year  in  which  the  ex- 
penditure is  made. 

Examples  op  Capital  ExPENDrruREs.  The  following  have 
been  held*^  to  be  investments  of  capital  and  not  deductible  busi- 
ness expenses:  (a)  amounts  expended  for  securing  copyright 
and  plates  which  remain  in  the  possession  of  and  the  property  of 
the  person  making  the  payments;  (b)  the  cost  of  defending  title 
or  perfecting  title  to  property;  ••  (c)  amounts  expended  for  arch- 
itect's services;  '^  (d)  commissions  paid  in  purchasing  and  selling 
securities;  ^  (e)  amounts  to  be  assessed  and  paid  under  an  agree- 
ment between  bondholders  or  stockholders  of  a  corporation,  to  be 
used  in  a  reorganization  of  the  corporation;  (f)  an  assessment 
paid  by  a  stockholder  of  a  national  bank  on  account  of  his  statu- 
tory liability;  (g)  expenditures  of  a  railroad  for  sidings  and  spur 
tracks.  ^ 

Public  Utiutibs.  In  a  decision  under  the  1909  Law  it  was 
held  that  the  fact  that,  under  the  laws  of  California,  a  public  util- 
ities corporation  is  not  the  owner  of  the  property,  but  merely 

l^Bevenue  Act  of  1»18,  (§215  (b)  and  235. 
«OReg.  33,  Art.  118. 

W  Reg.  45,  Art.  293 ;  Reg.  33  Rev.,  Art  8. 
92  Such  cost  constitutes  a  part  of  the  cost  of  the  property. 
S3  Such  amounts  are  a  part  of  the  -eost  of  the  building. 
94  Such  commissions  are  part  of  the  cost  or  offset  against  the  selling  price 
of  the  securities. 
M  Grand  Rapids  &  Indiana  Ry.  Co.  v.  Doyle,  245  Fed.  792;   T.  D.  2210. 
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intrusted  with  the  use  thereof,  did  not  entitle  it  to  more  favorable 
treatment  than  other  corporations.  Money  received  from  the  con- 
sumers to  pay  for  service  connections  to  be  laid  in  public  streets 
was  held  to  be  income  on  which  the  corporation  was  liable  to  pay 
a  tax,  notwithstanding  that  all  or  nearly  all  of  the  sums,  so  re- 
ceived may  have  been  expended  in  betterments  and  extension  of 
its  system,  Mwieys  expended  for  service  connections  and  pipe 
extensions  are  invested  in  permanent  improvements,  and  do  not 
come  within  any  of  the  permitted  classes  of  deductions  mentioned 
in  the  statute.**  They  are  not  in  the  nature  of  improvements 
made  merely  to  facilitate  the  transaction  of  a  growing  business, 
the  expenses  of  which  have  been  held  deductible.  ^ 

Expense  of  Restoring  Phoperty.  The  Revenue  Act  of 
1918  provides  expressly  in  the  case  of  individuals  and  corpora- 
tions that  no  deduction  shall  be  allowed  in  respect  of  any  amount 
expended  in  restoring  property  or  in  making  good  the  exhaustion 
thereof  on  which  an  allowance  is  or  has  been  made.**  This  is  also 
a  reasonable  limitation  since  if  such  property  is  subject  to  wear  or 
tear  and  depletion,  the  additional  amount  so  invested  in  the  prop- 
erty may  be  taken  into  consideration  in  computing  the  allowance 
for  depreciation  and  depletion. 

Insurance  on  Employees.  No  deduction  is  permitted  for  any 
amount  paid  in  premiums  on  any  life  insurance  policy  covering  the 
life  of  any  employee  or  any  person  financially  interested  in  any 
trade  or  business  carried  on  by  the  taxpayer,  when  the  taxpayer 
is  directly  or  indirectly  a  beneficiary  under  such  policy.**  But  if 
the  taxpayer  is  in  no  sense  a  beneficiary  under  such  a  policy, 
except  as  he  may  derive  advantage  from  the  increased  efiSciency 
of  the  employee,  and  pays  the  premiums  purely  as  reasonable 
additional  compensation  of  such  employee,  they  are  allowable 
deductions.  The  question  whether  the  proceeds  of  such  policies 
paid  upon  the  death  of  the  insured  may  be  excluded  from  gross 
income  or  must  be  included  therein  depends  upon  whether  the 
beneficiary  is  an  individual  or  a  corporation.*^ 

M  Union  Hollywood  Water  Co.  v.  Carter,  238  Fed.  329. 
87  See  Mutual  Benefit  Life  Ins.   Co.  y.   Herold,   198   Fed.   199,   affirmed 
201  Fed.  918. 

MBevenue  Act  of  1918,  IS215  (c),  235. 

»  Revenue  Act  of  1918,  §§  215  (d),  235.    See  p.  324. 

SO  Beg.  45,  Art.  294. 

F.  T.— 22 
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Special  Assessments  Against  Local  Benefits.  Although  assess- 
ments against  local  benefits  are  frequently  referred  to  as  taxes, 
and  are  imposed  by  local  governments,  they  are  not  deductible  as 
taxes,  if  *  *  of  a  kind  tending  to  increase  the  value  of  the  property 
assessed."'*  The  quoted  words  were  added  by  the  Revenue  Act 
of  1918.  Under  the  1916  Law^  whid  did  not  contain  this  provi 
sion,  such  assessments  as,  for  instance,  for  paving,  curbing,  in- 
stalling sewerage  and  water  systems,  etc.,  were  held  to  be  expen- 
ditures which  add  to  the  value  of  the  property  and  should  be 
capitalized,  that  is,  added  to  the  cost  of  the  property  for  the  pur- 
pose of  determining  the  loss  or  gain  in  a  subsequent  sale  of  such 
property.** 

81  Bevenne  Act  of  1918,  {§  214  (a)  3,  234  (a)  3. 

88  Letter  from   Treasury  Department  dated  December  22,  1914;   L  T.    S. 
1919,  K 1883. 


CHAPTER  22 

DEDUCTION  OF  BUSINESS  EXPENSES 

The  Revenue  Act  of  1918  permits  to  corporations  the  deduc- 
tion of  all  the  ordinary  and  necessary  expenses  paid  or  incurred 
during  the  taxable  year  in  carrying  on  any  trade,  or  business,  in- 
eluding  a  reasonable  allowance  for  salaries  or  other  compensation 
for  personal  services  actually  rendered,  and  including  rentals  or 
other  payments  required  to  be  made  as  a  condition  to  the  con- 
tinued use  or  possession  of  property  to  which  the  corporation  has 
not  taken  or  is  not  taking  title,  or  in  which  it  has  no  equity.^  The 
law  permits  to  individuals  the  same  deduction,  except  that  the 
property  with  respect  to  which  rentals,  or  other  payments  re- 
ciuired  to  be  made,  may  be  deducted,  must  be  used  *'for  purposes 
of  the  trade  or  business"  carried  on  by  the  individual.*  The  de- 
duction of  business  expenses  is  allowed  in  the  case  of  non-resident 
aliens  and  non-resident  foreign  corporations  if  and  to  the  extent 
that  they  are  connected  with  income  arising  from  a  source  within 
the  United  States;  and  the  proper  apportionment  and  allocation 
of  their  deduction  with  respect  to  sources  of  income  within  and 
without  the  United  States  must  be  determined  under  the  rules  and 
regulations  prescribed  by  the  Commissioner  with  the  approval  of 
the  Secretary.'    The  special  provisions  applicable  to  non-resident 

IBeTenne  Act  of  191S,  {234  (a). 

S  Beyenne  Act  of  1918,  i  214  (a)  1. 

SBevenue  Act  of  1918,  {§214  (b)  and  234  (b).  The  1916  Law  permitted 
to  mdividuals  the  deduction  of  the  "necessary  expenses  actuallj  paid  in  car- 
rying on  any  business  or  trade,"  (Revenue  Act  of  1916,  {5  (a)),  and  in  the- 
ease  of  corporations  all  the  ordinary  and  necessary  expenses  paid  within  the 
year  in  the  maintenance  and  operation  of  the  business  and  properties  of  the 
corporation,  including  rentals  or  other  payments  required  to  be  made  as  a 
condition  to  the  continued  use  or  possession  of  property  to  which  the  corpora- 
tion has  not  taken,  or  is  not  taking,  title  or  in  which  it  has  no  equity. ' '  The 
Bevenue  Act  of  1918  further  qualifies  the  expenses  deductible  as  stated  in 
the  text  above  by  stipulating  that  they  all  be  "ordinary"  as  well  as  "neces- 
sary," allows  their  deduction  if  "incurred"  as  well  as  "paid"  omitting  the 
word  ''actually"  in  connection  with  the  word  "paid."     (Bevenne  A«t  of 
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aliens,  and  domestic  corporations  and  foreign  corporations  are 
discussed  in  the  chapters  on  these  subjects.  The  discussion  in 
this  chapter  is  limited  to  the  rules  applying  generally  to  all 
taxpayers.  As  a  general  rule,  the  expenses  which  may  be  de- 
ducted are  those  necessary  for  the  creation  of  the  income  which 
is  taxed.  It  should  be  noted,  however,  that  the  language  of  the 
law  contains  some  express  limitations,  which  are  more  fully  dis- 
cussed  in  the  following  paragraphs. 

Business  Expenses.  Business  expenses,  whether  subtracted 
from  total  receipts  in  computing  gross  income  or  deducted  from 
gross  income  in  computing  net  income,  include  all  items  entering 
into  what  is  ordinarily  known  as  the  cost  of  goods  sold,  together 
with  selling  and  management  expanses.  Among  the  items  to  be 
treated  as  business  expenses  are  material,  labor,  supplies  and  re> 
pairs  in  the  case  of  a  manufacturer,  while  a  merchant  would  in- 
clude his  purchases  of  goods  bought  for  resale.  In  either  case  the 
amount  to  be  taken  as  a  deduction  in  any  year  should  be  deter- 
mined by  taking  into  consideration  the  inventory  at  the  beginning 
and  end  of  the  year.  Other  items  that  may  be  included  as  business 
expenses  are  reasonable  compensation  for  the  services  of  officers 
and  employees,  advertising  and  other  selling  expenses,  together 
with  insurance  premiums  against  fire,  storm,  theft,  accident  or 
other  similar  losses  in  the  case  of  a  business,  and  rental  for  the 
use  of  business  property,  A  taxpayer  is  entitled  to  deduct  the 
necessaryexpenses  paid  in  carrying  on  his  business  from  his  gross 
income  from  whatever  source.* 

1916,  { 12  (a).)  In  the  case  of  non-resident  aliens  the  deduction  was  limited 
to  business  conducted  within  the  United  States  and  in  the  case  of  foreign 
corporations  to  business  and  property  within  the  United  States. 

4  Beg.  45,  Art.  101.  The  1916  Law  permitted  the  deduction  by  corpora- 
tions of  ''all  the  ordinary  and  necessary  expenses  paid  *  *  *  in  the 
maintenance  and  operation  of  its  business  and  properties."  The  1918  Law 
permits  the  deduction  by  corporations  of  ''all  the  ordinary  and  necessary 
expenses  paid  *  *  *  in  carrying  on  any  trade  or  business,''  which  seems 
to  be  a  broader  phrase  than  that  used  in  the  1916  Law.  (Compare  Bevenue 
Act  of  1916,  i  12  (a)  with  Bevenue  Aet  of  1918,  §  234  (a)  1.)  Expenses  of 
operation  were  held  under  the  1916  Law  to  include  all  expenditures  for  material, 
labor,  fuel,  and  other  items  entering  into  the  cost  of  the  goods  sold  or  in- 
ventoried at  the  end  of  the  year,  and  all  other  expenses  incurred  in  the  operation 
of  the  business,  except  such  as  were  required  by  the  act  to  be  segregated  in 
the  return  (Beg.  33,  Art  114),  or  had  been  considered  in  determining  the  cost 
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Professional  Expenses.  A  professional  man  may  ciaim  as  the 
cost  of  supplies  used  by  him  in  the  practice  of  his  profession,  ex- 
penses paid  in  the  operation  and  repair  of  an  automobile  used  in 
making  jprofessional  calls,  dues  to  professional  societies  and  sub- 
scriptions to  professional  journals,  the  rent  paid  for  office  rooms, 
the  expense  of  the  fuel,  light,  water,  telephone,  etc.,  used  in  such 
offices,  and  the  hire  of  office  assistants.  Amounts  expended  for 
books,  furniture  and  professional  instruments  and  equipment  of 
a  permanent  character  are  not  allowable  as  deductions.*^ 

Rent  fob  BssmENTiAL  Pbopebt7.  In  the  case  of  a  professional 
man  who  rents  property  for  residential  purposes  but  receives 
there  clients,  patients,  or  callers  in  connection  with  his  profes- 
sional work  (his  place  of  business  being  elsewhere)  no  part  of 
the  rent  is  deductible  as  expense.® 

Cost  of  Manufacturing  Products.  A  manufacturer  might, 
under  the  1916  Law,  include  as  elements  of  the  cost  of  manufac- 
tured products,  the  cost  of  raw  material,  the  labor  cost  of  the 
men  actually  working  on  such  products,  as  well  as  the  cost  of 
supervisory  labor  such  as  that  of  foremen,  inspectors,  overseers, 
etc.,  provided  such  expenditures  were  not  separately  deducted 
from  gross  income.''  This  ruling  permits  certain  items  of  wages 
and  salaries  to  be  included  in  the  cost  of  the  manufactured  prod- 
uct, or  to  be  separately  listed  as  labor,  wages,  commissions,  etc. 

Cost  of  Blaterials.  Taxpayers  carrying  materials  and  supplies 
on  hand  should  deduct  as  expenses  the  charges  for  materials  and 
supplies  only  to  the  amount  that  they  are  actually  consumed  and 
used  in  operation  during  the  year  for  which  the  return  is  made, 
provided  that  the  cost  of  such  material  and  supplies  has  not  been 
taken  into  account  in  determining  net  income  for  any  previous 
year.*  If  a  taxpayer  carries  materials  or  supplies  on  hand  for 
which  no  record  of  consumption  is  kept  or  of  which  physical  in- 
ventories at  the  beginning  and  end  of  the  year  are  not  taken,  it 
will  be  permissible  for  the  taxpayer  to  deduct  from  gross  income 

of  purchases  during  the  year.  Payments  for  labor  and  materials  going  into  the 
actual  operating  of  a  railroad  and  its  properties  were  dedui^tible.  (Grand 
Bapids,  etc.,  By.  Co.  v.  Doyle,  245  Fed.  792;  T.  D.  2210.) 

»  Beg.  45,  Art.  104. 

«  Beg.  33  Bev.,  Art.  8. 

7  T.  D.  2152. 

SBeg.  33  Bev.,  Art.  130. 
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as  expenses  the  total  cost  of  such  supplies  and  materials  as  were 
purchased  during  the  year  for  which  the  return  is  made,  provided 
the  net  income  is  clearly  reflected  by  this  method.^ 

Bepairs.  Incidental  repairs  made  to  the  business  property  of 
a  taxpayer,  which  neither  add  to  the  value  of  the  property  nor 
appreciably  prolong  its  life,  but  keep  it  in  an  operating  condition, 
are  deductible  as  expense,  provided  the  plant  or  property  account 
is  not  increased  by  the  amount  of  such  expenditures.**  Expendi- 
tures for  replacing  worn  out  parts  such  as  gears,  bolts,  nuts, 
valves,  etc.,  so  long  as  such  replacements  are  not  pursued  to  the 
extent  of,  and  for  the  purpose  of  finally  restoring  the  machinery 
or  equipment  as  a  whole,  constitute  incidental  repairs  and  are  de- 
ductible as  operating  expenses.  In  addition,  depreciation  on  the 
property  so  repaired  may  be  claimed  in  order  to  replace  the  ma- 
chinery, equipment  or  building  when,  as  an  entirety,  it  is  worn 
out  or  is  worthless  for  the  purpose  for  i^hich  it  is  intended.** 

Impbovements  by  RAnjtOAD  Company.  In  the  case  of  a  railroad 
where  old  rails  are  replaced  with  new  and  heavier  rails,  wooden 
bridges  and  culverts  with  concrete  and  steel  bridges  and  culverts, 
the  cost  of  renewals  with  like  kind  and  quality  is  allowable,  but 
excess  cost  is  not  allowable  as  a  deduction.*' 

Office  Furnfture  and  Equipment.  An  ordinary  amount  ex- 
pended for  renewal  of  oflBce  furniture  and  equipment,  tod 
charged  to  expense,  has  been  held  not  to  be  invested  in  assets, 
but  to  be  a  proper  expense  of  maintenance  of  the  business  of  an 
insurance  company,  which  it  was  entitled  to  deduct  in  ascertain- 
ing its  taxable  net  income  under  the  1909  Law.  The  company  had 
expended  in  one  year  $1,213  for  ordinary  renewals  of  office  fur- 
niture, in  another  year  $1,379,  and  an  additional  sum  of  $1,808 
for  ordinary  renewals  of  attendants'  uniforms,  door  mats,  window 
shades,  awning,  small  hardware,  oils  and  -other  articles  of  like 
character  and  also  the  sum  of  $2,244  for  ordinary  renewals  of 

9  Reg.  45,  Art.  102. 

10  Beg.  33,  Art.  131;  Beg.  45,  Art.  103.  Maintenance  means  the  upkeep  or 
preserving  of  the  condition  of  the  property  to  be  operated  and  does  not  mean 
additions  to  the  equipment,  property  or  improvements  of  former  condition  of 
the  property.    Grand  Rapids,  etc.,  Ry.  Co.  v.  Doyle,  245  Fed.  792;  T.  D.  2210. 

11  Reg.  45,  Art.  103;  letter  from  Treasury  Department  dated  September  19, 
1916. 

IS  Grand  Rapids  &  Indiana  Ry.  Co.  v.  Doyle,  245  Fed.  792;  T.  D.  2210. 
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office  equipment,  consisting  of  lamps,  alterations  of  fixtures, 
shades,  meters,  fans,  plugs,  wirings,  etc.,  and  these  expenditures 
were  no  greater  tEan  the  average  of  similar  expenditures  for  other 
years  and  did  not  exceed  5%  of  the  cost  of  all  the  plaintiflP's  ex- 
isting furniture  and  equipment  similar  to  the  articles  detailed, 
and  none  of  the  items  was  considered  in  the  corporation's  books 
or  statement  as  assets  because  of  their  rapid  depreciation.  The 
articles  mentioned  were  of  a  perishable  and  transient  nature,  and 
properly  charged  to  expense  of  maintenance,  since  they  appar- 
ently did  no  more  than  maintain  in  proper  condition  and  repair 
the  ordinary  equipment  of  office  furniture  and  supplies.*' 

Expenditures  fob  Alterations.  In  the  case  of  a  company 
which  expended  approximately  $5,000  for  alterations  in  its  home 
office,  apparently  solely  with  a  view  of  facilitating  the  carrying 
on  of  its  business,  it  was  held  under  the  1909  Law  that  such 
amount  was  properly  deducted  as  an  expense.  The  Court  said  in 
part :  "It  should  be  rejnembered,  also,  that  in  these  days  of  up-to- 
date  business  method  requirements  it  often  becomes  necessary 
for  business  concerns  to  change  the  lay-out  and  appointments  of 
the  places  wherein  they  carry  on  business,  with  a  view  to  economy 
in  space,  a  saving  of  unnecessary  labor,  and  the  bettering  of 
working  conditions  of  employees,  to  the  end  that  a  net  saving  of 
running  expenses  will  result.  In  view  of  the  consistent  expansion 
of  the  plaintiff's  businesjs,  which  the  evidence  shows,  it  would 
seem  that  the  amount  expended  for  the  changes  made  in  the  office 
ought  not  under  the  circumstances,  to  be  considered  unreasonable 
or  unusual,  and  that,  therefore,  the  amount  claimed  might  well 
have  been  allowed  as  an  item  of  deduction.  It  seems  to  the  court 
that  business  concerns,  in  matters  of  this  kind,  should  be  allowed 
a  reasonable  discretion,  and  the  law  so  enforced  as  to  help  rather 
than  to  hinder  them  in  making  reasonable  progress  in  the  devel- 
opment of  their  business,  for  it  must  appear  to  anyone  giving 
the  matter  a  moment's  consideration  that  the  more  successful  a 
business  the  larger  the  results,  even  from  the  standpoint  of  taxes 
accruing  to  the  government.''** 

Repairs  and  Improvements  Made  by  a  Tenant.  Where  a 
lease  requires  the  tenant  to  make  all  necessary  repairs  or  improve- 

IS  Mutual  Benefit  Life  Ins.  Co.  v.  Herold,  198  Fed.  199,  affirmed  201  Fed.  918. 
14Conneeticut  Mutual  Life  Ins.  Co.  ▼.  Eaton,  218  Fed.  206. 
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merits,  which  repairs  or  improvements  revert  to  the  landlord 
at  the  expiration  of  the  lease,  the  tenant  may  charge  the  cost  of 
all  such  repairs  and  improvements  as  an  expense  of  doing  busi- 
ness. If  the  improvements  are  somewhat  permanent  in  character, 
the  expense  should  not  be  all  deducted  in  one  year,  but  should  be 
pro-rated  over  the  number  of  years  constituting  the  term  of  the 
lease,  and  the  amount  deductible  in  each  year  would  be  the  aliquot 
part  of  such  cost.**  Taxes  or  other  expenses  paid  by  the  tenant 
for  the  landlord  should  be  deducted  by  the  tenant  as  expense. 

Cost  op  Buu^ings  Erected  by  Tenant  Under  Terms  op  Lease. 
Where,  under  the  terms  of  a  lease,  a  tenant  agrees  to  erect 
a  building,  or  to  expend  during  the  rental  period  a  fixed  sum 
in  making  improvements  upon  the  freehold,  the  building  or  per- 
manent improvements  become  a  part  of  the  realty,  unless  other- 
wise agreed  upon  between  the  contracting  parties.  As  the  use  of 
the  building  or  permanent  improvement  by  the  tenant,  during 
the  term  of  the  lease,  is  a  part  of  the  consideration  of  the  con- 
tract, the  cost  of  such  buildings  or  improvements  may  be  pro- 
rated by  the  tenant  over  the  leased  term  and  deducted,  at  an 
annual  rate,  as  a  part  of  the  necessary  expenses  actually  paid  in 
carrying  on  any  business  or  trade.  The  tenant  may  also  deduct 
the  cost  of  incidental  repairs  and  maintenance  to  such  buildings 
and  improvements,  but  no  depreciation  may  be  claimed  with  re- 
spect to  such  buildings  and  improvements.**  If  the  building  is 
erected,  or  permanent  improvements  are  made  after  the  lease  is 
partially  expired,  the  cost  thereof  may  be  divided  by  the  number 
of  years  the  lease  then  has  to  run,  and  if  the  life  of  the  lease  is 
longer  than  the  estimated  life  of  the  building  or  improvements, 
the  cost  may  be  divided  by  the  number  of  years  such  building 
or  improvements  are  expected  to  last,  instead  of  the  number  of 
years  constituting  the  life  of  the  lease.*'' 

Buildings  Used  for  Rental  Purposes.  A  landlord  may  claim 
as  an  expense  any  amounts  expended  for  maintenance  of  the 
property  or  its  use  for  rental  purposes,  including  amounts  paid 
for  repairs,  insurance,  fuel,  light  and  water,  and  janitor  and  ele- 

15  T.  D.  2137. 

leBeg.  45,  Art  109;  T.  D.  2442;  Beg.  33,  Art.  115. 

17  Beg.  45,  Art.  109;  Letter  from  Treasury  Department  dated  February  27, 
1917 ;  I.  T.  S.  1918,  H 1506. 
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vator  service,  if  any.**  Where  the  landlord  occupies  a  part  of 
the  building  as  his  own  dwelling  he  should  not  deduct  such  pro- 
portion of  the  expenses  of  operating  the  building  as  inure  to  his 
personal  benefit,  as  that  part  constitutes  personal  or  living  ex- 
penses which  are  not  deductible.  Thus,  if  a  landlord  lives  in 
one-half  of  the  building,  one-half  of  the  expanses  are  not  an  allow- 
able deduction  in  his  return. 

Payment  in  Lieu  of  Bental.  Where  a  leasehold  is  purchased 
and  paid  for  in  one  smn  at  the  beginning  of  the  lease  the  amount 
so  paid  may  be  divided  by  the  number  of  years  constituting  the 
life  of  the  lease  and  a  deduction  made  annually  of  a  proportion- 
ate amount,  such  item  to  be  claimed  as  a  payment  made  in  lieu 
of  rental.*^ 

Insurance  on  Property.  Insurance  premiums  paid  on  property 
used  for  business  purposes,  or  rented  or  leased  to  secure  an  in- 
come, are  an  allowable  deduction.^ 

Fidelity  Insurance.  Where  an  employee  is  required  to  furnish 
a  bond  and  pay  the  premium  thereon,  as  a  necessary  incident  to 
his  employment,  the  amount  so  paid  may  be  deducted  by  him  as 
an  expense.**  If  the  employer  pays  the  premium  it  may  be  in- 
cluded in  his  business  expense. 

Insurance  Beserves.  Funds  set  aside  by  a  corporation  for  in- 
suring its  own  property  are  not  a  proper  deduction  as  a  business 
expense,  but  any  loss  actually  sustained  may  be  deducted,  al- 
though actually  paid  out  of  a  fund  so  set  aside.^ 

Life  Insurance.  Premiums  paid  on  any  life  insurance  policy 
covering  the  life  of  any  officer  or  employee  or  any  person  finan- 
cially interested  in  any  trade  or  business  carried  on  by  a  tax- 
payer directly  or  indirectly  a  beneficiary  under  such  policy  may 
not  be  deducted  as  a  business  expense.** 

18  Letter  from  the  Treasury  Department  dated  February  26,  1915;  I.  T.  S. 
1919,  1 920. 

19  Beg.  45.  Art.  109;  Letter  from  Treasury  Department  dated  February  27, 
1917;  LT.B.  1918,^1506. 

WBeg.  45,  Art  101;  T.  D.  2090. 

81  T.  D.  2090. 

SSBeg.  33,  Art  122. 

»  Revenue  Act  of  1918,  if  215,  235.  See  Chapter  21.  It  was  held  by  the 
Treasury  Department  that  the  corresponding  provision  of  the  1916  Law,  as 
amended  (Revenue  Act  of  1916,  §  32,  added  by  Revenue  Act  of  1917),  applied 
to  all  forms  of  life  insurance,  the  premiums  upon  which  the  individual,  partner- 
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Sttbtraotion  for  Bedemption  of  Trading  Stamps.   Where  a  tax- 


payer, for  the  purpose  of  promoting  his  business,  issues  with  sales 
trading  stamps  or  premium  coupons  redeemable  in  merchandise  or 
cash,  he  should  in  computing  the  income  from  such  sales  subtract 
only  the  amount  received  or  receivable  which  will  be  required  for 
the  redemption  of  such  part  of  the  total  issue  of  trading  stamps 
or  premium  coupons  issued  during  the  taxable  year  as  will  eventu- 
ally be  presented  for  redemption.  This  amount  will  be  deter- 
mined in  the  light  of  the  experience  of  the  taxpayer  in  his  par- 
ticular business  and  of  other  users  engaged  in  similar  businesses. 
The  taxpayer  should  file  for  each  of  the  five  preceding  years,  or  such 
number  of  these  years  as  stamps  or  coupons  have  been  issued  by 
him,  a  statement  showing  (a)  the  total  issue  of  stamps  during  each 
year,  (ft)  the  total  stamps  rede^ned  in  each  year,  and  (c)  the 
percentage  for  each  year  of  the  stamps  redeemed  to  the  stamps 
issued  in  such  year.  A  similar  statement  should  also  be  presented 
showing  the  experience  of  other  users  of  stamps  or  coupons  whose 
experience  is  relied  upon  by  the  taxpayer  to  determine  the  amount 
to  be  subtracted  from  the  proceeds  of  sales.  The  Commissioner 
will  examine  the  basis  used  in  each  return,  and  in  any  case  in 
which  the  amount  subtracted  in  respect  of  such  stamps  or  coupons 
is  found  to  be  excessive  an  amended  return  or  amended  returns 
will  be  required.** 

Propaganda  Expenses.  Sums  of  money  expended  for  lobbying 
purposes,  the  promotion  or  defeat  of  legislation,  the  exploitation 
of  propaganda,  including  advertising  other  than  trade  advertis- 
ing, and  contributions  for  campaign  expenses,  are  not  deductible 
from  gross  income.*^ 

Oommissions.  Commissions  paid  to  a  real  estate  agent  for 
collecting  rents  and  managing  property  are  allowed  as  a  business 
expense  to  the  owner.    Commissions  paid  to  salesmen  as  a  part  of 

ship  or  corporation  might  pay,  whoever  might  be  the  beneficiaries.  (Beg.  33 
Rev.,  Art.  236.)  Prior  to  the  passage  of  this  provision  it  was  held  by  the 
Treasury  Department  that  such  premiums  were  deductible  (T.  D.  209^).  This 
ruling  was  subsequently  reversed  and  it  was  held  thereafter  that  premiums 
were  not  deductible  (T.  D.  2519,  dated  August  30,  1917).  It  seems,  from  the 
language  of  this  latter  Treasury  Decision,  that  it  was  not  intended  to  have  a 
retroactive  effect  for  years  prior  to  1917. 

MBeg.  45,  Art  87;  Beg.  33  Rev.,  Art.  141. 

«5Beg.  45,  Art.  562;  T.  D.  2137. 
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the  expense  of  conducting  business  are  also  allowed  as  a  deduc- 
tion.^   Commissions  paid  in  purchasing  and  selling  securities  are 
a  part  of  the  cost  or  selling  price  of  the  securities  and  are  not" 
otherwise  deductible.*^ 

Entertainment  Hffoney.  So-called  spending  or  treating  money 
actually  advanced  by  business  enterprises  to  their  traveling  sales- 
men, as  a  part  of  the  selling  expense  of  their  product,  is  a  proper 
deduction.  There  must,  however,  be  some  showing  that  all  of  the 
allowance  claimed  as  a  deduction  has  been  actually  expended  for 
the  purpose  for  which  the  allowance  is  made,  namely,  the  selling 
of  the  product  in  question.* 

Salaries  and  Compensation  for  Personal  Services.  The  1916 
Law  did  not  expressly  mention  ''salaries"  in  the  provisions  allow- 
ing the  deduction  of  business  expenses.*®  The  1918  Law  expressly 
authorizes  the  deduction  by  employers  of  "a  reasonable  allow- 
ance for  salaries  or  other  compensation  for  personal  services 
actually  rendered.  "*•  The  rulings  hold  the  test  of  deductibility 
to  be  whether  in  fact  payments  of  salaries  are  reasonable  and  are 
purely  for  services  or  include  ^^some  other  element.''  In  the  case 
of  any  compensation,  however  determined,  which  exceeds  amounts 
ordinarily  paid  for  like  services  in  like  enterprises  under  like 
circumstances,  the  burden  is  upon  the  taxpayer  to  show  that  the 
amount  paid  is  solely  the  purchase  price  of  services.  The  form 
or  method  of  fixing  compensation  is  not  decisive  as  to  deduct- 
ibility.  While  any  form  of  contingent  compensation  invites 
scrutiny  as  a  possible  distribution  of  earnings  of  the  enterprise, 
it  does  not  follow  that  payments  on  a  contingent  basis  are  to  be 
treated  fundamentally  on  any  basis  different  from  that  applying 
to  compensation  at  a  flat  rate.  Generally  speaking,  if  contingent 
compensation  is  paid  pursuant  to  a  free  bargain  between  the  en- 
terprise and  the  individual  made  before  the  services  are  rendered, 
not  influenced  by  any  consideration  on  the  part  of  the  employer 

«e  T.  D.  2090. 

87  Beg.  45,  Aft,  293;  Beg.  33  Bev.,  Art.  8. 

a  T.  D.  2090. 

29Bevenue  Act  of  1916,  {5  (a)  and  {12  (a). 

SOBevenue  Aet  of  1918,  §{214  {a)  and  234  (a).  These  provisions  seem  to 
authorize  the  Oommissioner  to  disaUow  such  part  of  any  salary  payments  as 
appear  unreasonable  in  view  of  the  services  rendered,  notwithstanding  that 
the  salary  may  actually  have  been  paid  under  a  valid  contract. 
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other  than  that  of  securing  on  fair  and  advantageous  terms  the 
services  of  the  individual,  it  should  be  allowed  as  a  deduction  even 
though  in  the  actual  working  out  of  the  contract  it  may  prove  to 
be  greater  than  the  amount  which  would  ordinarily  be  paid.  In 
any  event  the  allowance  for  compensation  paid  may  not  exceed 
what  is  reasonable  in  all  the  circumstances.  It  is  in  general  just 
to  assume  that  reasonable  and  true  compensation  is  only  such 
amount  as  would  ordinarily  be  paid  for  like  services  by  like  enter- 
prises in  like  circunistances.  The  circumstances  to  be  taken  into 
consideration  are  those  existing  at  the  date  when  the  contract 
for  services  was  made,  not  those  existing  at  the  date  when  the 
contract  is  questioned.'^ 

Salaries  Constituting  a  Distribution  op  Dividends.  Any 
amount  paid  in  the  form  of  a  salary,  but  not  in  fact  as  the  pur- 
chase price  of  services  is  not  deductible.  In  the  case  of  corpora- 
tions, a  salary  paid  to  an  ofiScer  or  employee  who  is  not  a  stock- 
holder is  a  proper  deduction  if  it  fulfills  the  requirements  stated 
in  the  preceding  paragraph.  Where  the  officer  or  employee  is  also 
a  stockholder,  the  salary  deduction  is  subjected  to  closer  scrutiny. 
An  ostensible  salary  may  be  a  distribution  of  a  dividend  on  stock, 
especially  in  the  case  of  a  corporation  having  a  few  stockholders, 
practically  all  of  whom  draw  salaries.  If  in  such  a  case  the  sal- 
aries are  based  upon  or  bear  a  close  relationship  to  the  stockhold- 
ings of  the  officers  or  employees,  the  presumption  will  be  that  the 
salaries,  if  in  excess  of  those  otdinarily  paid  for  similar  services, 
are  not  paid  wholly  for  services  rendered,  but  in  part  as  a  dis 
tribution  of  earnings  upon  the  stock.**    In  the  case  of  excessive 

81  T.  D.  2696,  Reg.  45,  Arts.  105,  106.  It  was  held  under  the  1916  Law  that 
reasonableness  was  ordinarily  the  controlling  test  of  the  deductibility  of 
salaries  determined  after .  services  had  been  rendered.  In  certain  instances 
apparently  of  this  sort  it  was  permitted  to  be  shown  that  the  compensation 
was  fixed  according  to  a  custom  or  practice  having  virtually  the  force  of  a 
contract.  Where  tiiis  was  not  true  and  it  was  for  the  management  to  fix  a 
fair  compensation  it  was  assumed  that  true  compensation  was  only  such 
amount  as  would  ordinarily  be  paid  in  like  circumstances  by  similar  enter- 
prises; in  other  words,  that  the  fair  criterion  was  what  the  recipient  could  get 
by  rendering  the  same  services  to  another  employer.     (T.  D.  2696.) 

88  Beg.  45,  Art.  105.  It  was  first  held  that  the  following  rules  should  be 
observed  in  connection  with  such  payments:  (a)  the  services  must  be  actually 
performed,  (b)  the  amount  must  be  no  more  than  a  fair  and  reasonable 
compensation  for  services  rendered,  and  (c)  the  compensation  should  'not 
depend  upon  the  interest  of  the  officer  or  employee  in  the  corporation  as  a 
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payments  by  corporations,  if  sueh  payments  correspond  or  bear 
a  close  relationship  to  stock  holdings,  the  amount  of  the  excess 
should  be  treated  as  dividends  and  would  thus  be  exempt  from 
the  normal  tax  in  the  hands  of  the  recipients.*^ 

Salaries  GoNsrrruTiNG  a  ^aste  of  Assets.  An  ostensible 
salary  paid  by  a  corporation  may  be  in  part  a  waste  or  appro- 
priation of  assets  of  the  corporation,  especially  where  salaried 
employees  are  in  control  of  the  corporation  through  holding,  di- 
rectly or  indirectly,  a  majority  of  its  stock.  In  the  case  of  a  large 
corporation  with  many  stockholders  owning  a  substantial  minor- 
ity of  its  stock  the  tendency  of  officers  unduly  to  inflate  their  sal- 
aries must  be  taken  into  account.  In  such  cases  payments  rep- 
resenting a  waste  or  appropriation  of  assets  of  the  corporation 
by  officers  who  control  it  and  fix  their  compensation  in  violation 
of  the  rights  of  the  corporation  are  held  not  to  be  deductible  to 
ihe  amount  of  their  excess  over  a  reasonable  compensation.  While 
disallowed  as  a  deduction  to  the  corporation  such  payments  are 
required  to  be  treated  as  compensation  of  the  individuals,  subject 
to  the  normal  tax,  compensation  illegally  secured  being  none  the 
less  subject  to  tax  in  all  respects.** 

Salaries  Constitutinq  Part  Payment  for  Property.  An 
ostensible  salary  may  be  in  part  payment  for  property.    This  may 

stockholder  or  vary  from  year  to  year  with  the  earnings  of  the  corporation. 
(T.  D.  2152;  letter  from  Treasury  Department  dated  February  2,  1915;  I.  T. 
8.  1918,  yi  1389  and  1811.)  Under  the  1909  Law  it  was  held  that  in  addition 
the  salary  paid  to  an  officer  who  was  a  stockholder  must  be  authorized  by  th<> 
board  and  made  a'  matter  of  record  on  the  minute  book  of  the  corporation,  in 
order  to  be  an  allowable  deduction.  (T.  D.  1742.)  Where  a  company  was 
composed  of  two  stockholders  who  divided  the  net  profits  between  them,  calling 
it  compensation,  it  has  been  held  by  the  courts  that  the  money  paid  out  was 
equivalent  to  a  dividend.  (Jacobs  and  DavieS|  Inc.,  v.  Anderson,  228  Fed. 
505;  T.  D.  2262.) 

SSBeg.  45,  Art  106;  T.  D.  2696.  See  also  Beg.  33,  Art.  119.  It  is  con- 
ceivable, of  course,  that  an  individual  may  render  services  of  great  value  to  a 
corporation  of  which  he  is  the  chief  stockholder  and  it  seems  reasonable  that 
he  should  be  entitled  to  compensation  for  services  he  actually  performs  in 
addition  to  his  dividends  as  a  stockholder  since  as  a  stockholder  he  is  under 
no  duty  to  devote  any  part  of  his  time  to  the  business  of  the  corporation. 

MBeg.  45,  Arts.  105,  106.  Under  the  1916  Law  if  a  compensation  contract 
with  the  majority  stockholder  or  stockholders  was  approved  by  all  the  stock- 
holders, as  well  as  by  the  directors,  it  might  however  be  dealt  with  like  any 
other  contract    (T.  D.  2696.) 
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occur,  for  example,  where  a  partnership  sells  out  to  a  corporation^ 
the  former  partners  agreeing  to  continue  in  the  service  of  the  cor- 
poration. In  such  case  it  may  be  found  that  the  salaries  of  the 
former  partners  are  not  merely  for  services,  but  in  part  constitute 
payment  for  the  transfer  of  their  business.  The  amount  of  the 
excess  should  be  treated  by  the  corporation  as  a  capital  expendi- 
ture and  by  the  recipient  as  part  of  the  purchase  price.** 

Excessive  Payments  bt  Individuals  ob  Partnerships.  In 
the  case  of  excessive  payments  by  individuals  or  partnerships,  the 
amounts  disallowed  should  ordinarily  be  treated  as  shares  of  the 
profits  of  a  partnership,  except  that  a  payment  for  property 
should  be  treated  by  the  individual  or  partnership  as  a  capital 
expenditure  and  by  the  recipient  as  part  of  the  purchase  price.** 

Salaries  Paid  to  Enlisted  Men.  An  individual,  partner- 
ship or  corporation  continuing  to  pay  an  officer  or  employee  his 
salary  or  compensation,  or  part  thereof,  while  he  serves  in  the 
United  States  Army  or  Navy  or  while  he  has  undertaken  services 
for  the  Government  at  Washington  or  elsewhere  at  reduced  or 
nominal  compensation,  is  permitted  to  deduct  the  amount  as  an 
expense,  on  the  theory  that  the  business  purpose  of  the  continu- 
ance of  such  compensation  is  to  preserve  the  organization  and 
secure  th^etum  after  the  war  of  such  officers  or  employees.*' 

Allowances  to  Minor  Children.  The  father  is  legally 
entitled  to  the  services  of  his  minor  children.  Allowances  which 
he  gives  them,  whether  said  to  be  in  consideration  o£  services  or 
otherwise,  are  not  allowable  deductions.** 

Bonuses  and  Profit  Sharing  Paymients.  The  rules  and  reglila- 
tions  *^  in  regard  to  the  deductibility  of  special  payments  made  as 
extra  compensation  to  officers  or  employees  of  an  enterprise,**  do 

S6  Beg.  45,  Arts.  105,  106. 

36  Beg.  45,  Art.  106. 

87  Beg.  45,  Art.  108;  T.  D.  2660;  letter  from  Treasury  Department  dated 
October  4,  1916;  I.  T.  S.  1918,  1 1391. 

SS  Beg.  45,  Art.  291.    See  Chapter  21. . 

SBBeg.  46,  Art  107;  T.  D.  2696;  T.  D.  2616;  T.  D.  2152;  T.  D.  2090;  Beg. 
33  Bev.,  Arts.  8  and  138;  letter  from  Treasury  Department  dated  June  25, 
]914;  I.  T.  S.  1918,  H 1398;  Mimeograph  letter  to  CoUectors  No.  1314, 1.  T.  8. 
1918,  11401;  letter  from  Treasury  Department  dated  November  12,  1917; 
I.  T.  S.  1918,  H 1407. 

40  The  later  rulings  treat  the  question  irrespectiye  of  the  status  of  the  payor 
of  the  bonus,  establishing  the  same  rule,  so  far  as  deductibility  is  concerned, 
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not  permit  of  a  ready  determination  of  every  question,**  but  indi- 
cate an  increasing  liberality  on  the  part  of  the  Treasury  Depart- 
ment toward  the  allowance  of  such  payments  as  deductions.  All 
such  payments  to  officers  or  employees  having  any  considerable 
interest  in  the  profits  of  the  enterprise  through  stock  ownership  or 
otherwise  are  sjubject  to  careful  analysis  in  the  same  manner  as 
salaries.  The  scope  of  this  scrutiny  has  been  treated  in  the  fore- 
going paragraphs.  As  previously  stated,  while  any  form  of  con- 
tingent compensation  invites  scrutiny  as  a  possible  distribution  of 
earnings  of  the  enterprise,  it  does  not  follow  that  payments  on  a 
contingent  basis  are  to  be  treated  fundamentally  on  any  basis  dif- 
ferent from.that  applying  to  compensation  at  a  flat  rate.  Just  as 
in  the  case  of  salaries,  the  test  is  whether  the  payments  are  made 
in  good  faith  and  are  in  fact  purely  for  services  or  include  ^'some 
other  element.''  Generally  speaking,  if  contingent  compensation 
is  paid  pursuant  to  a  friendly  bargain  between  the  enterprise  and 
the  individual,  made  before  the  services  are  rendered,  not  influ- 
enced by  any  consideration  on  the  part  of  the  employer  other 
than  that  of  securing  on  fair  and  advantageous  terms  the  services 
of  the  individual,  the  contingent  compensation  should  be  allowed 
as  a  deduction;  even  though  in  the  final  working  out  of  the  con- 
tract it  may  prove  to  be  greater  than  the  amount  which  would 
ordinarily  be  paid.  Reasonableness  is  ordinarily  the  control- 
ling test  of  the  deductibility  in  the  case  of  bonuses  aifd 
special  compensation  for  services,  as  in  the  case  of  sal- 
aries. Summarizing  the  latest  rulings  **  the  following  rules 
may  be  stated  as  a  basis  for  the  determination  of  the  question 
whether  special  payments  made  as  extra  compensation  to  officers 
and  employees  of  an  enterprise  are  deductible  under  the  heading 
of  business  expenses :  (a)  the  fundamental  test  is  whether  or  not 
such  payments  are  made  as  compensation  for  services  rendered,* 
(b)  if  pa3anents  of  compensation  for  services  rendered  are  made 
in  pursuance  of  a  contract  express  or  implied  (which  need  not  be 
in  writing)  ^  or  a  long-time  practice  (practically  an  implied  con- 

• 

in  the  ease  of  individualB,  partnerships  and  corporations.  The  term  ''enter- 
prise" is  nsed  in  the  text  to  indnde  all  these  three  forms  of  business  aetivity. 

41Thej  are  said  ''to  indicate  a  basis  of  solution"  when  apptied  "in  the 
light  of  fun  knowledge  of  the  facts  in  the  particular  case."    (T.  D.  2696.) 

ttBeg.  45,  Art  107;  T.  D.  2696. 

tt  A  written  contract  is,  of  course,  better  evidence  in  case  any  question 
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( 

tract),  regularly  employed,  of  paying  to  employees  certain  sums 
in  addition  to  their  stipulated  salaries,  constituting  a  condition, 
if  not  a  contract,  whereby  the  employees  may  reasonably  expect 
for  greater  or  better  service  rendered,  additional  pay,  they  are 
deductible;  (c)  if  payments  are  .made  as  compensation  for  serv- 
ices rendered,  but  not  in  pursuance  of  a  contract  expressed  or 
implied  or  a  long-time  practice  as  above  stated,  the  total  amount 
of  salary  and  extra  compensation  may  not  exceed  a  reasonable 
compensation  for  the  services  rendered.  The  early  condition  that 
payments  of  bonuses  or  extra  compensation  could  not  be  depend- 
ent upon  the  earnings  of  the  paying  corporation  no  longer  obtains 
except  in  so  far  as  it  may  throw  light  upon  the  question  of 
whether  or  not  the  payments  in  <iuestion  are  made  as  compensa- 
tion for  services  rendered.** 

Gifts,  Gratuities  or  Donations  to  Emplotees.  Gifts  or 
gratuities  made  by  an  enterprise  to  its  employees  are  not  proper 
deductions  under  the  heading  of  expense.  Even  where  such  pay- 
ments are  called  extra  compensation,  if  they  are  in  fact  gratuitous 
or  voluntary  payments  for  which  no  services  are  rendered,  their 
character  as  gifts  is  not  changed.  The  custom  of  paying  bonuses 
or  Christmas  gifts  to  employees,  even  though  it  has  been  the  prac- 
tice of  the  enterprise  for  a  long  time  to  make  such  gifts,  does  not 
render  the  amount  so  paid  a  proper  deduction  as  expense  if  the 
gift  is  purely  voluntary  and  gratuitous.**  On  the  other  hand, 
gifts  or  bonuses  to  employees  will  constitute  allowable  deductions 
from  gross  income  when  such  payments  are  made  in  good  faith 

MThe  early  ruHngs  held  in  effeet  that  payments  made  by  a  corporation  as 
extra  compensation  to  officers  and  employees  might  be  deducted:  (a)  if  it  was 
dearly  shown  that  they  were  made  as  compensation  for  services  rendered;  (b) 
if  they  were  paid  in  pursuance  of  a  contract  express  or  implied;  (1)  the  con- 
tract need  not  have  been  in  writing,  (2)  a  long  time  practice  (practically  an 
implied  contract),  regularly  employed,  of  paying  to  employees  certain  sums  in 
addition  to  their  stipulated  salaries  constituted  a  condition  if  not  a  contract, 
whereby  the  employees  might  reasonably  expect,  for  greater  or  better  services 
rendered,  additional  pay  and  was  equivalent  to  a  contract  within  this  heading; 
(c)  if  the  total  amount  of  salary  and  extra  compensation  was  not  greater 
than  a  reasonable  compensation  for  the  services  rendered,  (d)  if  they  were  not 
conditional  upon  the  earnings  of  the  corporation  but  were  conditional  or 
dependent  upon  the  services  rendered.  (See  note  39.)  These  tests  were  later 
modified,  as  indicated  in  the  text  above. 

45  Reg.  45,  Art.  107.     See  T.  D.  2090;  T.  D.  2152;  Mimeograph  letter  to 
Collectors,  No.  1314;  I.  T.  S.  1918,  If  1407. 
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and  as  additional  compensation  for  the  services  actually  rendered 
by  the  employees,  provided  such  payments,  when  added  to  the 
stipulated  salaries,  do  not  exceed  a  reasonable  compensation  for 
the  services  rendered.  Donations  made  to  employees  and  others, 
which  do  not  have  in  them  the  element  of  compensation  or  are  in 
excess  of  reasonable  compensation  for  services,  are  considered 
gratuities  and  are  not  deductible  from  gross  income.^ 

Pensionfl.  Under  the  1916  Law  the  deduction  of  amounts  paid 
as  pensions  was  allowed  or  disallowed  upon  the  basis  of  the  gen- 
eral provisions  *''  of  that  law  permitting  the  deduction  of  all  the 
necessary  expenses  of  individuals  in  carrying  on  any  business  or 
trade  and  the  ordinary  and  necessary  expenses  of  corporations 
paid  in  the  management  and  operation  of  their  business  and  prop- 
erties. The  Revenue  Act  of  1918  expressly  provides**  that  these 
expenses  include  ''a  reasonable  allowance  for  salaries  and  other 
compensation  for  personal  services  actually  rendered."  But  the 
intent  is  probably  not  to  exclude  pensions  by  reason  of  services 
which  have  been  rendered.  It  has  been  ruled  that  amounts  paid 
for  pensions  to  retired  employees  or  to  their  families  or  others 
dependent  upon  them,  or  on  account  of  injuries  received  by  em- 
ployees, and  lump  sum  amounts  paid  as  compensation  for  injuries, 
are  a  proper  deduction  as  ordinary  and  necessary  expenses.  Such 
deductions  are  limited  to  the  amount  not  compensated  for  by 
insurance  or  otherwise.  No  deduction  may  be  made  for  contribu- 
tions to  a  pension  fund  held  by  the  corporation,  the  amouiit  de- 
ductible in  such  case  being  the  amount  actually  paid  to  the 
employee.  When  the  amount  of  the  salary  of  an  officer  or  em- 
ployee is  paid  for  a  limited  period  after  his  death  to  his  widow  or 
heirs  in  recognition  of  the  services  rendered  by  the  individual, 
such  payments  may  be  deducted.** 

Donatioiis.  Donations  by  business  concerns  may  or  may  not 
be  held  to  be  proper  deductions  as  expense.  There  must  be  a  con- 
sideration in  some  form  to  take  the  donation  out  of  the  class  of 
gratuities.    When  a  donation  legitimately  represents  a  considera- 

40  Beg.  45,  Art  107. 

47  Bevenne  Act  of  1916,  Si  5a  and  12a. 

4BBeveniie  Act  of  1918,  {{214  (a)  1  and  234  (a)  1. 

49  Beg.  45,  Art.  108.  This  reverses  the  earlier  rulings  of  the  Treasury  de- 
partment regarding  salaries  paid  to  the  widow  or  heirs  of  the  employee  after 
hia  death.    (Beg.  33  Bev.,  Art  136;  T.  D.  2090.) 
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tion  for  a  benefit  flowing,  directly  or  -indirectly,  to  the  donor,  as 
an  incident  of  its  business,  it  is  an  allowable  deduction.  It  has 
been  held  that  a  corporation  engaged  in  the  agricultural  business 
cannot  be  allowed  to  make  deductions  on  account  of  donations  to 
fairs,  churches,  and  associations;  such  donations,  although  made 
for  the  purpose  of  obtaining  and  preserving  the  good  will  of  the 
farmers,  being  mere  gratuities.  Where  a  street  railway  company 
donates  a  sum  of  money  to  an  organization  intending  to  hold  a 
convention  in  the  city  in  which  the  company  operates,  with  the 
expectation  that  the  holding  of  such  convention  will  augment  its 
income  because  a  greater  number  of  people  will  use  its  street  cars, 
the  donation  has  been  held  to  be  deductible.  A  donation  to  a 
hospital,  under  agreement  that  employees  of  the  donor  are  to  have 
a  ward  for  their  use  in  case  of  accident  or  illne3S  is  a  proper  de- 
duction. Donations  made  for.  purposes  connected  with  the  opera- 
tion of  the  business,  when  limited  to  charitable  institutions,  hos- 
pitals or  educational  institutions,  conducted  for  the  benefit  of 
employees  or  their  dependents,  are  within  this  class,  but  such 
donations  shotild  be  reduced  by  any  amount  repaid  to  the  corpora- 
tion by  the  employees.  Bed  Cross  donations  are  not  within  the 
class.  Expenses  incurred  in  advertising  and  promoting  the  sale 
of  liberty  bonds  and  war  savings  stamps  over  the  corporation's 
name,  are  deductible.** 

Sale  and  Retirement  of  Corporate  Bonds.  If  bonds  are  issued 
by  a  corporation  at  their  face  value,  and  thereafter  the  corpora- 
tion purchases  and  retires  any  of  such  bonds  at  a  price  in  excess 
of  the  issuing  price  or  face  value,  the  excess  of  the  purchase  price 
over  the  issuing  price  or  face  value  is  a  deductible  expense  for  the 
taxable  year.  If  the  bonds  are  issued  at  a  premium  and  the  cor- 
poration purchases  and  retires  any  of  such  bonds  at  a  price  in 
excess  of  the  issuing  price  minus  any  amount  of  premium  already 
returned  as  income,  the  excess  of  the  purchase  price  over  the 
issuing  price  minus  any  amount  of  premium  already  retui^ed  as 
income  (or  over  the  face  value  plus  any  amount  of  premium  not 
yet  returned  as  income)  is  a  deductible  expense  for  the  taxable 
year.    If  the  bonds  were  issued  at  a  discount  and  they  are  subse- 

50  Beg.  45,  Art  562;  T.  D.  2847;  Beg.  33  Bey.,  Art.  134;  letter  from 
Treasury  Department  dated  May  23,  1918;  I.  T.  S.  1918, 'if  3437;  telegram 
from  Treasury  Department  dated  May  23,  1918;  I.  T.  8.  1918,  1(3436.  As  to 
Bed  Gross  donations,  see  T.  D.  2847. 
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quentlj  purchased  and  retired  at  a  price  in  excess  of  the  issuing 
price  plus  any  amount  of  discount  already  deducted,  the  excess  of 
the  purchase  price  over  the  Jssuing  price  plus  any  amount  of 
discount  already  deducted  (or  over  the  face  value  minus  any 
amount  of  discount  not  yet  deducted)  is  a  deductible  expense  for 
the  taxable  year.*^  It  was  held  under  the  1916  Law  that  in  cases 
wherein  a  corporation  sells  its  bonds  at  a  discount  and  pays  a 
commission  for  selling,  the  amount  of  such  discount  and  commis- 
sion, together  with  other  expenses  incidental  to  issuing  the  bonds, 
constitutes  a  loss,  the  aggregate  amount  of  which  loss  should  for  the 
purpose  of  an  income  tax  return,  be  prorated  over  the  life  of  the 
bonds  sold,  the  amount  thus  apportioned  to  each  year  being  deduc- 
tible from  the  gross  income  of  each  such  year  until  the  bonds  shall 
have  been  redeemed.**  Under  the  later  rulings  it  would  seem  that 
such  amounts,  while  deductible,  should  be  treated  as  expense. 

PaymentB  from  Earnings  of  PabUc.  Utility  Paid  to  State.  In 
the  case  of  a  public  utility  acquired,  constructed,  operated  or 
maintained  by  a  taxpayer  under  contract  with  any  State,  Terri- 
tory, or  political  subdivision  thereof,  or  with  the  District  of 
Columbia,  containing  an  agreement  that  a  portion  of  the  net 
earnings  of  such  public  utility  shall  be  paid  to  the  State,  Terri- 
tory, or  political  subdivision  thereof,  or  the  District  of  Columbia, 
the  amount  so  paid  may  be  deducted  by  the  taxpayer  as  a  neces- 
sary expense  in  transacting  business.'^ 

Expense  in  Oil  and  Oas  Industry.  For  purposes  of  the  oil 
and  gas  industry  it  is  ruled  that  expense  includes  all  amounts 
paid  out  (exclusive  of  amounts  paid  for  physical  property 
and  development  charged  to  Capital  Sum)  incident  to  the 
development  and  operation  of  producing  properties  and  the 
preparation  of  their  product  for  market,  such  as  costs  of  pumping, 
cleaning,  reshooting  (including  cost  of  torpedoes),  gauging,  stor- 
ing, treating,  reducing,  repairs  and' maintenance,  transporting, 
refining,  conserving,  marketing,  overhead  expense,  insurance,  etc. 
The  cost  of  repairs  and  replacements  made  necessary  through 

n  Beg.  45,  Art.  644.  Sueb  amounts  were  deductible  as  a  loss  prior  to  this 
later  ruling.  (Letter  from  Treasury  Department  dated  March  23,  1915;  I.  T. 
8.  1918,  T 1437.)    See  p.  326. 

MReg.  33  Rev.,  Art.  150. 

UBevenue  Act  of  1918,  {213  (b)  7;  Beg.  45,  Art  84;  T.  D.  2090;  see 
BeTenne  Act  of  1916,  {11  (b).  , 
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deterioration  of  equipment  may  be  charged  off  as  expense,  but  if 
this  is  done  the  amount  allowed  as  a  depreciation  deduction  will 
be  reduced.  In  all  cases  items  of  expense  must  be  charged  off  as 
such  for  the  year  incurred  and  can  neither  be  deducted  from  the 
income  of  subsequent  years  as  expense  nor  added  to  Capital 
Sum" 


M  Manual  for  the  Oil  and  Gas  Indiutiy,  p.  15.    See  Chapter  29. 


\ 


CHAPTER  23 

DEDUCTION  OF  INTptEST 

The  Revenue  Act  of  1918  provides  that  citizens  and  residents 
and  domestic  corporations  may  deduct  all  interest  paid  or  accrued 
within  the  taxable  year  on  indebtedness,  except  on  indebtedness 
incurred  or  continued  to  purchase  or  carry  obligations  or  securi- 
ties (other  than  obligations  of  the  United  States  issued  after  Sep- 
tember 24,  1917),  the  interest  upon  which  is  wholly  exempt  fron^ 
taxation  as  income  to  the  taxpayer.  Non-resident  aliens  and  for- 
eign corporations  may  deduct  that  proportion  of  such  interest 
which  the  amount  of  his  or  its  gross  income  from  sources  within 
the  United  States  bears  to  the  amount  of  his  or  its  gross  income 
from  all  sources  within  and  without  the  United  States.^  But  this 
deduction  is  allowed  to  a  non-resident  alien  only  if  he  files  a  true 
and  accurate  return  of  his  total  income  from  all  sources,  cor- 
porate or  otherwise,  in  the  manner  prescribed*  by  the  law.  In 
all  cases,  interest  upon  indebtedness  incurred  or  continued  to  pur- 
chase or  carry  obligations  or  securities  (other  than  obligations  of 
the  United  States  issued  after  September  24,  1917),  the  interest 
upon  which  is  wholly  exempt  from  the  income  tax  to  the  taxpayer, 
may  not  be  deducted*  Thus,  a  citizen  or  resident  may,  with  the 
one  exception  above  stated,  deduct  all  interest  paid  or  accrued 
within  the  taxable  year  on  his  indebtedness.  This  includes  not 
only  indebtedness  incurred  for  business  purposes,  but  indebted- 
ness incurred  for  any  purpose,  such  as  for  the  purpose  of  buying 
dwelling  ]^ouses  or  any  articles  or  things  of  personal  use. 

Interest  on  Capital.  Interest  calculated  as  being  a  charge 
against  income  on  account  of  capital  or  surplus  invested  in  the 
business,  but  which  does  not  represent  a  payment  on  an  interest- 
bearing  obligation,  is  not  an  allowable  deduction  from  gross  in- 

IBevenne  Act  of  1918,  i|  214  (a)  2,  234  (a)  2;  Beg.  45,  Art  121.  The 
limitations  imposed  by  the  1916  law  upon  the  amount  of  interest  which  might 
be  deducted  by  corporations  is  discussed  in  the  Appendix. 

S  Bevenue  Act  of  1918,  1 217. 
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come ;  that  is  to  say,  the  interest  which  the  money  might  earn  if 
otherwise  invested  is  not  a  deductible  charge  against  income.' 

Indebtedness  Incurred  or  Continued  to  Purchase  or  Carry  Tax- 
Exempt  Securities.  The  Bevenue  Act  of  1918  does  not  permit  the 
deduction  of  interest  paid  or  accrued  on  ''indebtedness  incurred  or 
continued  to  purchase  or  carry  obligations  or  securities  (other 
than  obligations  of  the  United  States  issued  after  September  24, 
1917)  the  interest  upon  which  is  wholly  exempt  from  taxation 
under  this  title  as  income  to  the  taxpayer. "  *  State  and  municipal 
bonds  are  obligations  or  securities  falling  within  this  class,  as 
well  as  National  bonds  issued  prior  to  September  1, 1917.  Inter- 
est on  indebtedness  incurred  for  the  purchase  of  Liberty  bonds  of 
the  second  issue  (the  interest  on  which  is  not  entirely  exempt  from 
the  surtax)  was  held  deductible  regardless  of  the  limitation  con- 
tained in  the  1917  Law.*  By  the  parenthetical  clause  of  the  1918 
provision  taking  obligations  of  the  United  States  issued  after 
September  24,  1917,  out  of  the  exception  to  the  deductibility  of 
interest,  the  Revenue  Act  of  1918  makes  it  clear  that  interest  on 
indebtedness  incurred  or  continued  to  purchase  or  carry  Liberty 
bonds  of  the  second  and  subsequent  loans  will  be  allowed  as  a 
deduction.^    The  extension  of  the  exception  to  the  deductibility 

5  Reg.  45,  Art.  122. 

^Bevenne  Act  of  1918,  |{  214  (a)  2,  234  (a)  2.  Prior  to  its  amendment  by 
the  Bevenue  Act  of  1917,  it  was  held  under  the  1916  Law  that  interest  paid 
en  indebtedness  might  be  deducted,  whether  or  not  the  indebtedness  was  in- 
curred for  the  purchase  of  bonds,  the  interest  upon  which  was  exempt  from 
taxation.  This  ruling  in  effect  permitted  a  double  deduction,  that  is,  the  in- 
terest on  the  money  so  borrowed  could  be  deducted  and  the  income  derived 
from  the  money  so  borrowed  and  invested  could  also  be  deducted.  The  1917 
Law  did  not  permit  the  deduction  of  interest  paid  on  ''indebtedness  incurred 
for  the  purchase  of  obligations  or  securities  the  interest  upon  which  is  exempt 
from  taxation  as  income  under  this  title."  (Revenue  Act  of  1916,  §§5  (a), 
12  (a),  as  amended  by  the  Revenue  Act  of  1917.) 

»  Reg.  45,  Art.  121 ;  T.  D.  2511. 

6  Reg.  45,  Art.  121.  The  provision  of  the  statute  permitting  the  deduction  of 
all  interest  paid  or  accrued  within  the  taxable  year  is  the  subject  of  some 
criticism  on  the  ground  that  it  permits  a  reduction  of  the  income  tax  by  the 
purchase  of  non-taxable  securities  with  borrowed  money.  The  remedy  pro* 
posed  is  that  the  interest  deduction  be  limited  to  an  amount  bearing,  the  same 
proportion  to  the  total  interest  paid  upon  indebtedness  which  the  taxpayer's 
income  derived  from  taxable  sources  bears  to  his  income  from  all  sources.  The 
provision  of  the  1918  Law  as  it  now  stands  permits  the  deduction  of  interest 
paid  or  accrued  on  indehiedness  incurred  or  contimisd  to  purchase  or  carry 
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of  interest  to  indebtedness  ''continued"  as  well  as  incurred,  and 
incurred  or  continued  to  "carry*'  as  well  as  to  purchase  tax- 
exempt  securities  should  be  noted. 

Interest  Paid  or  Accmed  Within  the  Tear.  The  1909  Law  pro- 
vided for  the  deduction  of  **  interest  actually  paid  within  the 
year"  and  it  was  contended  by  the  Treasury  Department  that  this 
provision  required  that  the  interest  should  be  both  accrued  and 
paid  within  the  same  year.  It  was  held,  however,  that  interest' 
actually  paid  within  the  year  although  previously  accruing  should 
be  permitted  as  a  deductionJ  The  1913  Law  provided  for  the 
deduction  of  interest  paid  within  the  year  by  individuals,  and 
** interest  accrued  and  paid  within  the  year"  by  corporations.  In 
a  ruling  under  that  law  it  was  held  that  in  the  case  of  corpora- 
tions the  deduction  should  be  limited  to  interest  which  had  both 
accrued  and  been  paid  within  the  same  year.*  The  1916  Law  per- 
mitted the  deduction  of  interest  ''paid  within  the  year."^  The 
Revenue  Act  of  1918  permits  the  deduction  of  interest  "paid  or 
accrued  within  the  taxable  year."^^    It  does  not  seem  essential 

obligcaions  of  the  United  States  issued  after  September  B4,  1917,  The  paren- 
thetical exception  to  the  general  restriction  npon  the  deduction  of  interest  was 
designed  to  stimulate  the  sale  of  Liberty  Bonds.  It  will  be  remembered  that  the 
Victory  or  Fifth  Liberty  Loan  consisted  of  two  kinds  of  notes;  that  is,  (1) 
^-%%  three/four  year  convertible  gold  notes  exempt  from  state  and  local 
taxes  except  estate  and  inheritance  taxes  and  from  normal  Federal  taxes, 
(2)  3-%%  three/four  year  convertible  gold  notes  exempt  from  dU  Federal, 
state  and  local  taxes  except  estate  and  inheritance  taxes.  It  could  hardly 
have  been  contemplated  at  the  time  IS  214  (a)  2  and  234  (a)  2  (a)  were 
drawn  that  the  Victory  Loan  would  include  any  wholly  exempt  notes  or  bonds. 
This  section  of  the  law  should  be  amended  to  guard  against  the  evasion  of  the 
surtax  by  the  heavy  purchase  of  the  above  Z-%%  notes  with  borrowed  money. 

7  Anderson  v.  42  Broadway  Co.,  213  Fed.  777.  The  Supreme  Court  in  revers- 
ing the  lower  court  (239  U.  8.  69)  did  not  pass  on  the  question  of  deducting 
interest  accrued  in  one  year  and  paid  in  another. 

»  T.  D.  1960. 

9Beyenne  Act  of  1916,  ||  5  (a),  12  (a),  as  amended  by  the  Bevenue  Act 
of  1917. 

10 Bevenue  Act  of  1918,  ||214  (a),  2,  234  (a)  2.  The  term  ''paid  or 
accrued"  is  to  be  construed  according  to  the  method  of  accounting  upon  the 
balds  of  which  the  net  income  of  the  taxpayer  is  computed.  (Bevenue  Act 
of  1918,  f  200.)  Under  the  1916  Law,  corporations  keeping  books  of  account 
on  an  aceroal  basis  were  permitted  to  deduct  interest  for  the  year  whether 
paid  or  not,  when  such  interest  was  shown  as  a  charge  against  accrued  income 
upon  the  books  of  aeeotmt  (T.  D.  2625). 
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under  these  provisions  that  interest  should  have  accrued  or  be* 
come  payable  in  the  year  in  which  it  is  paid  in  the  case  of  tax- 
payers reporting  on  a  basis  of  cash  receipts  and  disbursements. 

Sale  and  Retirement  of  Corporate  Bonds.  If  bonds  are 
issued  by  a  corporation  at  a  discount,  the  net  amount  of  such 
discount  is  deductible  as  interest  and  should  be  prorated  >  or 
amortized  over  the  life  of  the  bonds.**  The  intention  of  this 
ruling  is  to  allow  corporations  selling  their  own  bonds  at  a  dis- 
count to  pro-rate  the  discount  over  the  life  of  the  bonds  and  to 
deduct  from'  gross  income  each  year  an  aliquot  part  of  the  dis- 
count, determined  in  accordance  with  the  number  of  years  which 
the  bonds  have  to  run  from  the  date  of  issue.  If,  however,  the 
bonds  were  issued  prior  to  the  incidence  of  the  tax  and,  at  that 
time,  the  entire  amount  of  the  discount  was  charged  to  profit  and 
loss,  the  issuing  corporation  may  not  .claim  a  pro  rata  allowance 
for  such  discount  for  the  years  subsequent  to  the  incidence  of  the 
tax.*'  Charging  off  the  discount  prior  to  the  incidence  of  the 
tax  constitutes  a  closed  transaction  and  such  transaction  cannot 
be  reopened  for  the  purpose  of  reducing  the  taxable  income  of 
the  corporation."  Thus  where  a  railroad,  company  sold  bonds 
and  equipment  notes  at  a  discount  in  1906  and  its  books  show  that 
the  loss  was  entirely  charged  off  under  the  profit  and  loss  account 
for  1906,  and  the  company  in  making  returns  for  the  years  19].l 
and  1912  failed  to  deduct  the  proportionate  amount  of  discount 
sustained,  it  has  no  right  to  amend  its  returns  and  claim  a  refund 
of  such  amount.**  The  court  has  held  that  if  a  loss  sustained  by  a 
corporation  selling  its  own  bonds  at  a  discount  is  an  expense,  it 
will  not  be  paid  until  the  maturity  of  the  bonds  and  should,  there- 
fore, be  prorated  over  the  life  of  the  bonds,  and  not  deducted  in 
full  in  the  year  in  which  the  bonds  were  issued.**  It  has  been 
held  that  where  a  corporation  sold  bonds  at  a  discount  during 
1906, 1907,  and  1908  no  deduction  from  gross  income  for  the  years 
1909,  1910,  and  1911  of  sums  set  aside  by  the  corporation  to  pay 

11  Beg.  45,  Arts.  544,  563.  Formerly,  the  amount  of  such  discount  was  de- 
ducted and  prorated  over  the  life  of  the  bonds,  but  was  treated  as  a  loss 
instead  of  as  interest.    (Beg.  33  Bey.,  Art.  150.) 

W  T.  D.  2161. 

18  T.  D.  2137. 

14  Chicago  and  Alton  B.  B.  Co.  v.  IT.  S.;  T.  D.  2631. 

15  Baldwin  LooomotiTe  Works  ▼.  McCoach,  221  Fed.  59. 
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such  dificoimt  at  the  maturity  of  the  bonds  could  be  permitted 
under  the  language  of  the  1909  Law  which  authorized  the  deduc- 
tion only  of  **  interest  actually  paid  within  the  year  on  its  bonded 
or  other  indebtedness. "  ^^ 

Maryland  and  Pennsylvania  Ground  Rent.  Payments  made  for 
Maryland  or  Pennsylvania  ground  rents  are  not  deductible  as  in- 
terest.*'' 

Interest  on  Real  Estate  Mortgage.  Interest  paid  by  the  tax- 
payer on  a  mortgage  upon  real  estate  of  which  he  is  the  legal  or 
equitable  owner,  even  though  the  taxpayer  is  not  directly  liable 
upon  the  bond  or  note  secured  by  such  jnortgage,  may  be  de- 
ducted as  interest  on  his  indebtedness.** 

16  Southern  Pacific  B,  B.  Go.  v.  Muenter,  U.  S.  C.  G.  A.,  Ninth  Gireuit,  de- 
cided October  6,  1919;  I.  T.  S.  1919,  1(3639;  T.  D.  2944. 
IT  Keg.  45,  Art  121. 
18  Reg.  45,  Art.  121. 
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deductible  as  taxes  imposed  by  the  authority  of  the  United  States, 
provided  they  are  not  added  to  and  made  a  part  of  the  expenses 
of  the  business  or  the  cost  of  articles  of  merchandise  with  respect 
to  which  they  are  paid,  in  which  case  they  can  not  be  separately 
deducted,' 

Capital  Stock  Tax.  For  the  purpose  of  computing  other  income 
subject  to  income  and  excess-profits  taxes,  the  capital  stock  tax 
may  be  deducted  from  the  gross  income  for  the  year  for  which 
such  taxes  accrue,  if  accounts  of  the  corporate  taxpayers  are  kept 
on  the  a'ccrual  basis,  or  may  be  deducted  from  gross  income  for 
the  year  in  which  paid,  if  accounts  are  kept  on  the  disbursement 
basis.^ 

Depositon'  Guaranty  Fund.  Banking  corporations,  which  pur- 
suant to  the  laws  of  the  States  in  which  they  are  doing  business 
are  required  to  set  apart,  keep  and  maintain  in  their  banks  the 
amount  levied  and  assessed  against  them  by  the  State  authorities 
as  a  ** Depositors'  guaranty  fund,"  may  deduct  from  their  gross 
income  the  amount  so  set  apart  each  year  to  this  fund,  provided 
that  such  fund,  when  set  aside  and  carried  to  the  credit  of  the 
State  banking  board  or  duly  authorized  State  officer,  ceases  to  be 
an  asset  of  the  bank  and  may  be  withdrawn  in  whole  or  in  part 
upon  demand  by  such  board  or  State  officer  to  meet  the  needs  of 
these  officers  in  reimbursing  depositors  in  insolvent  banks,  and 
provided  further  that  no  portion  of  the  amount  thus  set  aside  and 
credited  is  returnable  under  the  laws  of  the  State  to  the  assets  of 
the  banking  corporation.  If,  however,  such  amount  is  simply 
set  up  on  the  books  of  the  bank  as  a  reserve  to  meet  a  contingent 
liability  and  remains  an  asset  of  the  bank,  it  will  not  be  deductible 
except  as  it  is  actually  paid  out  as  required  by  law  and  upon  de- 
mand of  the  proper  State  officers.** 

Automobile  License  Fees.  It  has  been  ruled  that  automobile 
license  fees  are  ordinarily  taxes  and  therefore  deductible.** 

Securities  Taxes.  Amounts  paid  to  States  under  secured  debts 
laws  in  order  to  render  securities  tax-exempt  are  deductible.** 

8  Beg.  45,  Art.  132. 

»  Letter  from  Treasury  Department  dated  June  7,  1919;  I.  T.  S.  1919, 1[342S. 

10  Reg.  45,  Art.  567;  T.  D.  2152. 

11  Beg.  45,  Art.  131. 
l«Beg.  45,  Art.  131. 
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Taxes  Paid  by  a  Tenant.  Where  a  tenant  pays  the  taxes  on 
property  leased  by  him,  he  may  consider  the  amount  so  paid 
as  an  additional  payment  of  rent  and  may  deduct  it  as  an  expense 
of  carrying  on  his  business.^'  To  the  landlord  the  amount  is 
equivalent  to  an  additional  payment  of  rent  and  must  be  reported 
as  such,  but  he  may  also  deduct  the  amount,  as,  to  him,  it  is  a  tax 
paid  during  the  year  by  the  tenant  as  his  agent.  The  transaction 
is  tantamount  to  a  payment  of  the  sum  by  the  tenant  to  the  land- 
lord and  a  repayment  by  the  landlord  to  the  tenant,  as  his  agent, 
for  the  purpose  of  satisfying  the  tax.** 

Taxes  Not  Deductible.  The  Revenue  Act  of  1918  expressly  pro- 
vides that  no  taxpayer  shall  deduct  (a)  income,  war-profits  and 
excess-profits  taxes  imposed  by  the  authority  of  the  United  States, 
(b)  taxes  assessed  against  local  benefits  of  a  kind  tending  to  in- 
crease the  value  of  the  property  assessed,  and  (c)  taxes  paid  by  a 
corporation  pursuant  to  a  so-called  '*  tax-free"  covenant  contained 
in  its  bonds,  mortgages,  deeds  of  trust,  or  other  similar  obliga- 
tions ;  and  that  non-resident  aliens  and  foreign  corporations  may 
not  deduct  (a)  income,  war-profits  and  excess-profits  taxes  im- 
posed by  the  authority  of  any  foreign  country,  and  (b)  taxes 
assessed  against  local  benefits  of  a  kind  tending  to  increase  the 
value  of  the  property  assessed  imposed  by  the  authority  of  any 
foreign  government."  Although  income,  war-profits  and  excess- 
profits  taxes  imposed  by  the  authority  of  any  possession  of  the 
United  States,  or  any  foreign  country  (in  the  case  of  citizens  or 
residents  or  domestic  corporations)  are  not  allowed  as  a  deduc- 
tion, they  are  allowed  as  a  credit  against  tax."  The  10%  tax  im- 
posed by  the  Revenue  Act  of  1916  as  amended,  on  the  undis- 
tributed net  income  of  corporations  is  considered  an  income  tax 
and  is  therefore  not  deductible."  War-profits  and  excess-profits 
taxes  imposed  by  the  1918  Law  may  be  deducted  from  the  net  in- 
come of  domestic  or  foreign  corporations  in  computing  the  income 
tax  for  the  same  taxable  year."     In  addition  to  the  above  it 

i«  T.  D.  2090. 
14  Reg.  45,  Art.  109. 

16  Bevenne  Act  of  1918,  ||  214  (a)  3,  234  (a)  3. 
16  Revenue  Act  of  1918,  ||222,  238. 

"Letter  from  Trcasdry  Department  dated  April  1,  1919;  I.  T.  S.  1919, 
T3285. 

It  Prior  to  its  amendment  by  the  Revenue  Act  of  1917  it  was  held  under 
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deductible  as  taxes  imposed  by  the  authority  of  the  United  States, 
provided  they  are  not  added  to  and  made  a  part  of  the  expenses 
of  the  business  or  the  cost  of  articles  of  merchandise  with  respect 
to  which  they  are  paid,  in  which  case  they  can  not  be  separately 
deducted.' 

Capital  Stock  Tax.  For  the  purpose  of  computing  other  income 
subject  to  income  and  excess-profits  taxes,  the  capital  stock  tax 
may  be  deducted  from  the  gross  income  for  the  year  for  which 
such  taxes  accrue,  if  accounts  of  the  corporate  taxpayers  are  kept 
on  the  afccrual  basis,  or  may  be  deducted  from  gross  income  for 
the  year  in  which  paid,  if  accounts  are  kept  on  the  disbursement 
basis.^ 

Depositon'  Guaranty  Fund.  .  Banking  corporations,  which  pur- 
suant to  the  laws  of  the  States  in  which  they  are  doing  business 
are  required  to  set  apart,  keep  and  maintain  in  their  banks  the 
amount  levied  and  assessed  against  them  by  the  State  authorities 
as  a  *' Depositors '  guaranty  fund,"  may  deduct  from  their  gross 
income  the  amount  so  set  apart  each  year  to  this  fund,  provided 
that  such  fund,  when  set  aside  and  carried  to  the  credit  of  the 
State  banking  board  or  duly  authorized  State  officer,  ceases  to  be 
an  asset  of  the  bank  and  may  be  withdrawn  in  whole  or  in  part 
upon  demand  by  such  board  or  State  officer  to  meet  the  needs  of 
these  officers  in  reimbursing  depositors  in  insolvent  banks,  and 
provided  further  that  no  portion  of  the  amount  thus  set  aside  and 
credited  is  returnable  under  the  laws  of  the  State  to  the  assets  of 
the  banking  corporation.  If,  however,  such  amount  is  simply- 
set  up  on  the  books  of  the  bank  as  a  reserve  to  meet  a  contingent 
liability  and  remains  an  asset  of  the  bank,  it  will  not  be  deductible 
except  as  it  is  actually  paid  out  as  required  by  law  and  upon  de- 
mand of  the  proper  State  officers.** 

Automobile  License  Fees.  It  has  been  ruled  that  automobile 
license  fees  are  ordinarily  taxes  and  therefore  deductible.** 

Securities  Taxes.  Amounts  paid  to  States  under  secured  debts 
laws  in  order  to  render  securities  tax-exempt  are  deductible.** 

8  Reg.  45,  Art.  132. 

»  Letter  from  Treasury  Department  dated  June  7,  1919;  I.  T.  8.  1919,  f  3428. 

10  Reg.  45,  Art.  567;  T.  D.  2152. 

11  Reg.  45,  Art.  131. 
WReg.  45,  Art.  131. 
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Taxes  Paid  by  a  Tenant.  Where  a  tenant  pays  the  taxes  on 
property  leased  by  him,  he  may  consider  the  amount  so  paid 
as  an  additional  payment  of  rent  and  may  deduct  it  as  an  expense 
of  carrying  on  his  business."  To  the  landlord  the  amount  is 
equivalent  to  an  additional  payment  of  rent  and  must  be  reported 
as  such,  but  he  may  also  deduct  the  amount,  as,  to  him,  it  is  a  tax 
paid  during  the  year  by  the  tenant  as  his  agent.  The  transaction 
is  tantamount  to  a  payment  of  the  sum  by  the  tenant  to  the  land- 
lord and  a  repayment  by  the  landlord  to  the  tenant,  as  his  agent, 
for  the  purpose  of  satisfying  the  tax.^* 

Taxes  Not  Deductible.  The  Bevenue  Act  of  1918  expressly  pro- 
vides that  no  taxpayer  shall  deduct  (a)  income,  war-profits  and 
excesfr-profits  taxes  imposed  by  the  authority  of  the  United  States, 
(b)  taxes  assessed  against  local  benefits  of  a  kind  tending  to  in- 
crease the  value  of  the  property  assessed,  and  (c)  taxes  paid  by  a 
corporation  pursuant  to  a  so-called  **  tax-free"  covenant  contained 
in  its  bonds,  mortgages,  deeds  of  trust,  or  other  similar  obliga- 
tions ;  and  that  non-resident  aliens  and  foreign  corporations  may 
not  deduct  (a)  income,  war-profits  and  excess-profits  taxes  im- 
posed by  the  authority  of  any  foreign  country,  and  (b)  taxes 
assessed  against  local  benefits  of  a  kind  tending  to  increase  the 
value  of  the  property  assessed  imposed  by  the  authority  of  any 
foreign  government."  Although  income,  war-profits  and  excess- 
profits  taxes  imposed  by  the  authority  of  any  possession  of  the 
United  States,  or  any  foreign  country^  (in  the  case  of  citizens  or 
residents  or  domestic  corporations)  are  not  allowed  as  a  deduc- 
tion, they  are  allowed  as  a  credit  against  tax."  The  10%  tax  im- 
posed by  the  Revenue  Act  of  1916  as  amended,  on  the  undis- 
tributed net  income  of  corporations  is  considered  an  income  tax 
and  is  therefore  not  deductible.^''  War-profits  and  excess-profits 
taxes  imposed  by  the  1918  Law  may  be  deducted  from  the  net  in- 
come of  domestic  or  foreign  corporations  in  computing  the  income 
tax  for  the  same  taxable  year."     In  addition  to  the  above  it 

13  T.  D.  2090. 

14  Beg.  45,  Art.  109. 

15  Revenue  Act  of  19X8,  ||  214  (a)  3,  234  (a)  3. 

16  Revenue  Act  of  1918,  ||  222,  238. 

17  Letter  from  Treasiiry  Department  dated  April  1,  1919;   I.  T.  S.  1919, 
f  3285. 

18  Prior  to  its  amendment  by  the  Revenue  Act  of  1917  it  was  held  under 
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has  recently  been  held  that  inheritance  taxes  are  not  deducti- 
ble.^^ Taxes  paid  by  a  corporation  for  its  stockholders  have  been 
held  by  the  courts  not  to  be  deductible.  Postage  is  not  a  tax  and 
is  therefore  not  deductible.** 

Taxes  Ab8KR8kt>  Against  Local  Benefits.  The  taxes  con- 
templated by  the  law  as  deductible  are  those  which  are  paid  to 
defray  the  expense  of  running  the  government.  Where  the  tax- 
payer pays  an  assessment  for  something  which  will  directly  benefit 
him  or  his  property  it  is  not  considered  to  be  a  tax  in  the  true» 
sense  but  rather  in  the  nature  of  an  investment  in  property.  The 
Revenue  Act  of  1918  expressly  provides  that  taxes  assessed 
against  local  benefits  ''of  a  kind  tending  to  increase  the  value  of 
the  property  assessed"  shall  not  be  deductible.**  It  has  been 
ruled  that  so-called  taxes,  more  properly  assessments,  paid  for 
local  benefits,  such  as  street,  sidewalk  and  other  like  improve- 
ments, imposed  because  of  and  measured  by  some  benefit  inuring 
directly  to  'the  property  against  which  the  assessment  is  levied, 
do  not  constitute  an  allowable  deduction  from  gross  income.  A 
tax  is  considered  assessed  against  local  benefits  when  the  property 
subject  to  the  tax  is  limited  to  the  property  benefited.  Special 
assessments  are  not  deductible,  even  though  an  incidental  benefit 
may  inure  to  the  public  welfare.  The  taxes  deductible  are  those 
levied  for  the  general  public  welfare  by  the  proper  taxing  author- 
ities at  a  like  rate  against  all  property  in  the  territory  over  which 
such  authorities  have  jurisdiction.  Assessments  under  the  stat- 
utes of  California  relating  to  irrigation  and  of  Iowa  relating  to 
drainage,  and  under  certain  statutes  of  Tennessee  relating  to 

the  1916  Law  that  the  income  tax  paid  on  income  of  one  year,  whether  paid 
by  the  taxpayer  or  withheld  at  the  source,  was  property  deductible  from  the 
net  income  of  the  following  year.  (T.  D.  2135.)  The  1917  amendment  pro- 
vided that  income  and  excess-profits  taxes  paid  by  the  taxpayer  should  not  be 
allowed  as  a  deduction  ([Revenue  Act  of  1916,  |{  5,  6,  12  (a)  and  12  (b)  as 
amended  by  the  Revenue  Act  of  1917),  but  in  assessing  the  income  tax  the 
net  income  embraced  in  a  return  made  under  the  1917  Law  was  credited  by 
the  Commissioner  with  the  amount  of  any  excess-profits  taxes  imposed  by  Act 
of  Congress  and  assessed  for  the  same  calendar  or  fiscal  year  upon  the  tax- 
payer, and  in  the  case  of  a  member  of  a  partnership,  with  his  proportionate 
share  of  such  excess-profits  taxes  imposed  upon  the  partnership.  (Revenue 
Act  of  1916,  {  29,  added  by  Revenue  Act  of  1917.) 

19  Reg.  45,  Art.  134.    See  p.  367. 

90  Reg.  45,  Art.  131. 

81  Revenue  Act  of  1918,  If  214  (a)  3,  234  (a)  S. 
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levees,  are  limited  to  property  benefited,  and  when  it  is  clear  that 
the  assessments  are  so  limited,  the  amounts  paid  thereunder  are 
not  deductible  as  taxes.  When  assessments  are  made  for  the 
purpose  pf  maintenance  or  repair  of  local  benefits,  the  taxpayer 
may  deduct  the  assessments  paid  as  an  expense  incurred  in  busi- 
ness, if  the  payment  of  such  a&isessments  is  necessary  to  the  con- 
duct of  his  business.  Where  the  assessments  are  made  for  the 
purpose  of  constructing  local  benefits,  the  payments  by  the  tax- 
payer are  in  the  nature  of  capital  expenditures  and  are  not  de- 
ductible. Where  assessments  are  made  for  the  purpose  of  both 
construction  and  maintenance  or  repairs,  the  burden  is  on  the 
taxpayer  to  show  the  allocation  of  the  amounts  assessed  to  the 
different  purposes.  If  the  allocation  can  not  be  made,  none  of  the 
amounts  so  paid  is  deductible.^ 

Taxes  Paid  Under  ''Tax-Free"  Covenants.  Where  a  cor- 
poration pays  taxes  for  its  bondholders  under  stipulations  in 
bonds  agreeing  to  pay  the  interest  in  full  regardless  of  any  tax 
which  it  may  be  required  to  withhold  or  deduct,  the  amount  of 
taxes  so  paid  on  behalf  of  such  bondholders  is  not  a  proper  de- 
duction by  the  corporation.**  The  bondholder  may,  however, 
treat  the  amount  so  paid  for  him  as  his  tax  and  deduct  the  same, 
if  it  is  a  tax  levied  by  a  State;  if  levied  by  the  Federal  govern- 
ment he  cannot  deduct  the  amount  as  the  law  expressly  prohibits 
deduction  of  the  Federal  income  tax.  The  amount  of  income  tax 
paid  for  a  bondholder  by  an  obligor  pursuant  to  a  tax-free  cove- 
nant in  its  bonds  is  in  the  nature  of  additional  interest  paid  the 
bondholder  and  must  be  included  in  his  gross  income.^ 

State  Inherttance  Taxes.  State  inheritance  taxes  paid  by 
the  executor  or  administrator  of  an  estate  of  a  deceased  person, 
which  are  provided  by  law  to  be  deducted  from  the  respective 
legacies  or  distributive  shares,  are  not  allowable  deductions  in 
computing  the  net  income  of  such  estate  subject  to  tax,  even 
though  the  will  contain  a  direction  to  pay  inheritance  taxes  out 
of  the  residue.  An  inheritance  tax  is  upon  the  transfer  of  the 
property  and  not  upon  the  estate  of  the  decedent  or  upon  the 

tt  Beg.  45,  Art.  133,  as  amended  by  T.  D.  2937.  See  also  T.  D.  2090 ;  Beg. 
33,  Art  153. 

ttBevenue  Act  of  1918,  |  234  (a)  3.  See  T.  D.  1948.  The  rulings  on  this 
point  are  contained  in  Chapter  20. 

MReg.  45,  Art.  31. 
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executor  or  administrator,  although  the  latter  is  required  to  pay 
it.  In  general,  taxes  paid  or  accrued  within  the  year  imposed  by 
the  authority  of  any  State,  or  otherwise,  are  limited  to  those  im- 
posed upon  the  taxpayer  and  do  not  include  taxes  paid  by  him  on 
behalf  of  another,  even  though  he  is  required  by  law  to  make  such 
payment.  Since^  moreover,  state  inheritance  taxes  are  imposed 
upon  the  transfer  before  the  property  reaches  the  legatee  or  the 
distributee,  and  merely  diminish  the  capital  share  of  the  estate  re- 
ceived by  him,  such  taxes  are  not  imposed  upon  the  legatee  or 
distributee  and  ate  not  an  allowable  deduction  from  his  gross  in- 
come.   Similarly,  Federal  estate  taxes  are  not  deductible.** 

Taxes  Paid  by  Corporation  for  Stockholders.  Under  the 
statutes  of  many  of  the  States  taxes  are  assessed  against  the 
stockholders  of  banks,  the  bank  being  required  to  pay  the  tax  on 
behalf  of  its  stockholders.  Banks  paying  taxes  assessed  against 
their  stockholders  on  account  of  their  ownership  of  the  shares  of 
stock  issued  by  such  banks  can  not  deduct  the  amount  of  taxes  so 
paid.  The  shares  of  stock  being  the  property  of  the  stockholders, 
to  the  extent  that  the  taxes  assessed  on  the  value  of  the  shares  of 
stock  are  property  taxes  the  holders  are  primarily  liable  for  their 
paymert.  As  Federal  statutes  prohibit  States  from  imposing  any 
tax  upon  national  banks  except  upon  the  value  of  their  real 
estate,  in  cases  where  States  levy  a  tax  on  the  stock  of  such  banks 
and  make  it  the  duty  of  the  banks  to  pay  such  t%x  for  the  stock- 
holders it  is  clear  that  such  payments  are  not  deductible  from  the 
gross  income  of  such  banks.  This  rule  applies  also  in  the  case  of 
corporations  other  than  banks,  upon  the  value  of  whose  stock 
taxes  are  assessed  to  the  stockholders.*^    As  a  general  rule  the 

SI^Beg.  45,  Art.  134;  letter  from  Treasury  Department  dated  February  10, 
1916;  I.  T.  8.  1918,  11486,  796  and  1669;  T.  D.  2933;  Prentiss  v.  Eisner, 
U.  8.  Dist.  Court,  So.  Dist.  of  N.  Y.;  I.  T.  8.  1919,  13595,  decided  under  the 
1913  Law.  In  this  case,  speaking  of  the  New  York  Inheritance  Tax,  the  Court 
said:  "The  condition  of  the  devolution  of  the  property  is  the  receipt  of  the 
transfer  tax  by  the  state.  ••*I***am  convinced  that  the  tax 
cannot  properly  be  regarded  as  an  imposition  upon  either  the  property  or  the 
right  to  receive  a  gross  amount  of  the  property  of  a  decedent  represented  by 
a  legacy,  devise  or  distributive  share,  but  that  the  property  and  the  right  to 
receive  it  passed,  reduced  by  the  amount  of  the  tax  measured  by  a  percentage 
of  the  value  of  the  gross  share."    (T.  D.  2933.) 

88  Beg.  45,  Art.  566.  In  such  cases  it  was  held,  under  the  1909  Law,  that 
the  bank  was  not  entitled  to  deduct  the  amount  of  taxes  ^so  paid  as  the  tax 
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amonnts  of  taxes  so  paid  by  a  corporation  for  its  stockholders 
are  not  collected  from  the  stockholders,  the  corporation  charging 
the  taxes  as  an  item  of  expense.  Such  taxes,  however,  should  be 
reported  by  the  stockholders  respectively  as  taxes  paid  by  them, 
according  to  their  proportionate  interests  in  the  corporation.*'' 
The  amount  of  the  taxes  so  paid  should  also  be  treated  as  addi- 
tional dividends  from  the  net  earnings  of  the  corporation.^ 
Where  shares  of  stock  are  sold  after  the  tax  has  been  assessed, 
but  prior  to  the  time  it  is  paid  by  the  corporation  on  behalf  of  the 
stockholders,  the  one  holding  the  stock  on  the  date  when  a  tax 
became  due  and  payable  is  the  one  entitled  to  report  the  amount 
as  a  dividend  and  deduct  the  amount  as  a  tax  paid  by  him.*® 
Taxes  paid  to  a  State  by  various  corporations  upon  shares  of  their 
stock  owned  by  another  corporation,  are  not  deductible  from 

vras  not  a  tax  upon  the  bank  or  upon  its  property.  (T.  D.  1763;  but  see  IT.  8. 
V.  Onaranty  Trust  &  Savings  Bank,  253  Fed.  291.)  This  rule  was  continued 
under  the  1913  Law  and  the  1916  Law,  such  taxes  being  held  to  be  against  the 
property  of  the  private  stockholders  and  not  against  either  the  corporation  or 
its  property.  (The  Northern  Trust  Company  v.  McCoach,  215  Fed.  991:  T.  D. 
2135.)  The  requirements  of  a  State  law  that  a  bank  shall  pay  for  the  stock- 
holder cannot  be  construed  as  authority  under  which  the  bank  may  deduct  the 
tax.  (T.  D.  2161.)  Where  a  statute  requires  the  bank  to  pay  the  tax  and 
gives  it  a  lien  upon  the  shares,  the  bank  is  not  entitled  to  deduct  the  tax. 
(Eliot- National  Bank  v.  Gill,  210  Fed.  833,  uflfirmed  218  Fed.  600;  National 
Bank  of  Commerce  v.  Allen,  211  Fed.  743,  tJirmed  223  Fed.  472,  petition  to 
the  United  States  Supreme  Court  for  writ  of  certiorari  denied  October  25, 
1915.)  Where  the  statute  gives  the  bank  the  option  either  to  pay  the  tax  out 
of  its  general  funds  or  to  collect  the  same  from  its  stockholders,  that  fact  does 
not  change  the  character  of  the  tax  as  a  tax  against  the  property  of  the  indi- 
vidual stockholders,  and  the  bank  cannot  deduct.  (Northern  Trust  Co.  v. 
McCoach,  215  Fed.  991.)  Even  though  the  state  statute  makes  no  provision 
for  recovery  from  the  several  shareholders  of  their  proportional  part  of  the 
amount  so  paid,  the  bank  cannot  deduct.  (First  Nat.  Bank  v.  McNeel,  238 
Fed.  559.)  The  absence  of  an  express  provision  in  the  statute  does  not  show 
that  there  is  no  such  right  of  recovery,  or  that  the  intention  was  for  the  tax 
to  fall  ultimately  upon  the  bank  and  not  upon  the  stockholders.  (Home 
Savings  Bank  v.  Des  Moines,  205  U.  S.  503.) 

87  Reg.  45,  Art  566 ;  T.  D.  2135. 

SSReg.  45,  Art.  566.    See  Chapter  19. 

89  Letter  from  Treasury  Department  dated  February  25,  1916;  L  T.  S.  1918, 
f  490.  An  earlier  ruling  in  a  letter  dated  March  2,  1915,  held  that  the  stock- 
holder owning  the  stock  at  the  time  the  taxes  were  assessed  was  the  one 
entitled  to  the  deduction,  but  the  later  ruling  referred  to  above  seems  to  indi- 
cate the  present  attitude  of  the  Treasury  Department. 

F.  T.— 24 
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g^oss  incpme  of  this  latter  corporation  as  taxes  **pai(i  by  it,''  such 
taxes  not  being  paid  by  this  corporation,  but  being  paid  in  its 
behalf  by  other  corporatiens.'® 

SOT.  D.  2927;  U.  S.  y.  Aetna  Life  Ins.  Co.,  260  Fed.  333. 


> 


CHAPTER  25 

DEDUCTION  OF  LOSSES 

The  Eevenue  Act  of  1918  provides  in  the  case  of  individuals  that 
in  computing  net  income  they  may  be  allowed  as  deductions,  if 
sustained  during  the  taxable  year  and  not  compensated  for  by 
insurance  or  otherwise,  (a)  losses  incurred  in  trade  or  business, 
(b)  losses  incurred  in  any  transaction  entered  into  for  profit, 
though  not  connected  with  the  trade  or  business,  (c)  losses  of 
property  not  connected  with  the  trade  or  business  if  arising  from 
fires,  storml^,  shipwreck,  or  other  casualty  or  from  theft.^  The 
extent  to  which  losses  may  be  deducted  by  non-resident  aliens  and 
foreign  corporations  is  more  fully  discussed  in  previous  chapters.* 
Individuals  and  corporations  may  also  deduct  debts  ascertained 
to  be  worthless  and  charged  off  within  the  taxable  year.*  In  the 
case  of  corporations  all  losses  sustained  during  the  taxable  year 
and  not  compensated  for  by  insurance  or  otherwise  may  be  de- 
ducted.* The  rules  discussed  in  this  chapter  are  those  applicable 
to  corporations  and  individuals  generally.  The  Revenue  Act  of 
1918  contains  a  new  provision  for  the  deduction  of  net  losses  in 
certain  cases  from  the  income  of  the  preceding  year,*  and  also 
a  provision  as  to  losses  in  inventory  and  from  rebates  ascertained 
after  the  close  of  the  taxable  year.* 

Losses  Sustained  in  Trade.  Under  the  present  and  preceding 
laws  losses  sustained  during  the  taxable  year  and  not  compensated 
for  by  insurance  or  otherwise,  may  be  deducted  if  incurred  in 
trade  or  business.''  A  loss  incurred  in  trade  or  business  must  be 
absolute  and  not  a  speculative  or  fluctuating  valuation  of  a  con- 

1  Revenue  Act  of  1918,  i  214  (a),  4,  5,-6.    Beg.  45,  Art.  141. 
B  See  Chapters  4  and  10. 

3  Revenue  Act  of  1918,  §§214  (a)  7  and  234  (a)  5. 

4  Revenue  Act  of  1918,  §  234  (a)  4. 
SSee  p.  388. 

6  See  p.  389. 

T  Revenue  Act  of  1918,  §  214  (a)  4;  Reg.  45,  Art.  141. 
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tinuing  investment,  and  must  be  determined  and  ascertained  to 
be  an  actual,  a  completed,  a  closed  transaction.* 

Losses  Not  Sustained  in  Trade.  Under  the  present  law  citizens 
and  residents  may  deduct  all  losses  sustained  during  the  taxable 
year  and  not  compensated  for  by  insurance  or  otherwise,  if  in- 
curred in  any  transaction  entered  into  for  profit,  though  not  con- 
nected with  the  trade  or  business.*  It  will  be  noted  that  in  this 
provision  the  present  law  makes  an  important  departure  from  the 
1916  Law  and  permits  the  deduction  of  all  losses  incurred  in  trans- 
actions entered  into  for  profit  though  not  connected  with  a  trade 
or  business,  notwithstanding  that  such  losses  may  exceed  the 
profits  arising  from  the  same  class  of  transactions.  A  loss  in  the 
sale  of  an  individual's  residence  is  ruled  not  to  be  deductible. 
Losses  in  illegal  transactions  are  not  deductible.^* 

Trade  or  Business.  Under  the  1916  Law,  the  term  ''trade'*  and 
the  term  ** business"  were  defined  as  synonymous  terms  and  to  be, 
"That  which  occupies  and  engages  the  time,  attention  and  labor 
of  any  one  for  the  purpose  of  livelihood,  profit,  or  improvement ; 
that  which  is  his  personal  concern  or  interest ;  employment,  regu- 
lar occupation,  but  it  is  not  necessary  that  it  should  be  his  sole 
occupation  or  employment."    The  doing  of  a  single  act  incident- 

SBeg.  45,  Art.  141;  T.  D.  1989.  Depreciation  in  the  value  of  property  is 
treated  as  a  separate  deduction  and  should  not  be  confused  'mth  loss. 

9  Bevenue  Act  of  1918,  §  214  (a)  5.  Under  the  1916  Law,  a  citizen  was  per- 
mitted to  deduct  the  losses  actually  sustained  in  transactions  entered  into  for 
profit  but  not  connected  with  his  business  or  trade  only  to  an  amount  not  ex- 
ceeding the  profits  arising  therefrom.  A  loss  was  required  to  be  actually  sus- 
tained during  the  year  and  the  totaj  amount  deductible  could  not  exceed  the 
profits  arising  from  the  same  class  of  transactions.  (Bevenue  Act  of  1916, 
1 5.)  Thus,  an  individual  making  any  investments  in  property  from  time  to 
time  or  speculating  was  required  to  report  all  gains  from  such  investments  or 
speculations  and  might  offset  against  the  gains  all  losses  sustained  in  similar 
transactions.  He  was  required  to  report  only  the  net  gain  from  such  trans- 
actions during  the  year,  and  if  the  net  result  for  the  year  of  a  series  of  such 
transactions  was  a  loss,  he  was  not  entitled  to  offset  the  loss  against  his  in- 
eome  from  trade  or  business.  Prior  to  the  1916  Law  it  was  held  by  the 
Treasury  Department  tbat  an  individual  was  required  to  report  all  income  from 
transactions  not  incurred  in  trade,  but  was  not  entitled  to  deduct  any  of  the 
losses.    (T.  D.  2135.) 

10  Beg.  45,  Art.  141.  The  validity  of  the  rule  as  to  loss  on  the  sale  of  a 
residence  may  be  questioned  unless  it  is  conceded  that  a  gain  on  such  sale 
is  not  taxable. 
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ally  or  of  necessity  not  pertaining  to  the  particular  business  of 
the  person  doing  the  same  will  not  be  considered  engaging  iil  or 
carrying  on  business."  **In  trade/'  as  used  in  the  1916  Law,  is 
held  to  mean  the  trade  or  trades  in  which  the  person  making  the 
return  is  engaged;  that  is,  in  which  he  has  invested  money,  other- 
wise than  for  the  purpose  of  being  employed  in  isolated  trans- 
actions, and  to  which  he  devotes  at  least  a  part  of  his  time  and 
attention.  A  person  may  be  engaged  in  more  than  one  trade  and 
may  deduct  losses  incurred  in  all  of  them  under  this  provision 
of  the  law,  provided  that  in  each  trade  the  above  requirements  are 
met.  Losses  on  stocks,  grain,  cotton,  etc.,  may  also  be  deducted 
under  this  provision  by  a  person  engaged  in  the  trade  to  which 
buying  or  selling  thereof  are  incident  as  a  part  of  the  business, 
as  by  a  member  of  a  stock,  grain  or  cotton  exchange,^^  but  neither 
the  investment  of  money  in  the  stock  of  a  company  nor  employ- 
ment by  the  company  in  any  official  capacity  makes  the  business 
of  the  comimny  the.  trade  of  the  investor  or  employee.^'  The 
losses  which  were  limited  by  this  provision  of  the  1916  law  were 
those  incurred  in  transactions  involving  sales  or  dealings  in  prop- 
erty.  The  law  seemed  clearly  to  make  a  distinction  between  such 

11  T.  D.  1989, 

W  T.  D.  2090. 

1ST.  D.  2135.  The  definition  of  "trade  or  business"  discussed  in  the  text 
above  has  now  lost  considerable  importance  in  view  of  the  provision  (Revenue 
Act  of  1918,  1 214  (a)  5)  that  losses  incurred  in  any  transaction  entered  into 
for  profit  may  be.  deducted  even  though  such  losses  exceed  the  profits  arising 
from  the  same  class  of  transactions.  Under  the  1916  Law,  it  wiU  be  noted, 
the  Treasury  Department  adopted  an  extremely  narrow  construction  of  the 
words  ^'business  or  trade/'  a  construction  which  has  been  the  subject  of  con- 
siderable criticism  and  which  operated  to  the  detriment  of  every  person  in- 
vesting or  speculating  in  property.  Congress  has  now  seen  fit  to  remedy  the 
injustice  involved  in  this  narrow  construction  by  permitting  the  deduction  of 
aU  losses  in  transactions  entered  into  for  profit  even  though  they  may  exceed 
the  profits  arising  from  the  same  transactions  (Revenue  Act  of  1918,  (214 
(a)  5).  Consequently  the  definitions  of  ''trade  or  business"  discussed  in  the 
text  above  are  no  longer  so  important  except  in  eases  arising  imder  the  1916 
and  1913  Laws.  In  Bryce  v.  Keith,  257  Fed.  133,  arising  under  the  1913  Law, 
the  Ckmrt  has  adopted  a  broader  construction  of  the  term  "trade"  than  the 
Treasury  Department.  In  this  case  it  was  held  that  loss  of  the  value  of  cor- 
porate stock,  acquired  by  numerous  transfers  of  property  to  the  corporation  and 
payment  of  corporate  debts,  transactions  carried  on  for  a  considerable  period, 
complicated  in  character  and  involving  large  sums  of  money  so  that  they 
must  have  required  much  time  and  attention,  was  a  loss  incurred  in  trade. 
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losses  and  losses  arising  from  fires,  storms,  shipwreck,  or  other 
casualty,  and  from  theft. 

Losses  Must  Be  Sustained  During  Year.  The  1916  Law  pro- 
vided in  the  case  of  individuals  that  the  loss  must  be  **  actually- 
sustained  during  the  year''  and  in  the  case  of  corporations  that 
the  loss  must  be  **  actually  sustained  and  charged  off  within  the 
year."  **  The  Revenue  Act  of  1918  omits  the  word  '^actually"  in 
the  case  of  individuals  and  the  wprds  ** actually"  and  **and 
charged  off"  in  the  case  of  corporations.  The  Treasury  Depart- 
ment holds  that  a  loss  to  be  deductible  must  be  an  absolute  loss, 
actually  sustained  and  ascertained  during  the  taxable  year  for 
which  the  deduction  is  sought  to  be  made.  It  must  be  determined 
and  ascertained  upon  an  actual,  a  completed,  a  closed  transaction. 
Losses  sustained  from  the  sale  or  dealing  in  real  or  personal  prop- 
erty growing  out  of  the  ownership  or  use  of,  or  interest  in, 'such 
property  will  not  be  deductible  at  all  unless  they  are  ascertained, 
determined  and  fixed  as  absolute  in  the  above  sense  within  the 
taxable  year  in  which  the  deduction  is  sought  to  be  made."  The 
amount  to  be  deducted  as  a  loss  shoi^ld  have  in  it  no  element  of 
"depreciation"  or  ** allowance  for  wear  or  tear"  or  ''compensa- 
tion from  insurance  or  otherwise."  The  amount  is  to  be  an  abso- 
lute and  complete  loss  which  has  been  actually  sustained." 

Losses  of  Capital.  What  the  la^^  contemplates  as  a  deduction 
is  the  loss  of  capital,^''  either  by  the  sale  of  property  or  by  the 

14  Revenue  Act  of  1916,  $  12(a). 

16  Reg.  45,  Art.  141 ;  T.  D.  2005.    See,  however,  the  special  rules  at  the  end 
of  this  chapter. 

16  T.  D.  2005.  Under  the  1916  Law,  in  the  case  of  corporations,  the  loss 
might  not  be  deducted  unless  it  was  actually  sustained  during 'the  year  and 
charged  off  on  the  books.  It  was  held  that  a  corporation  was  not  entitled  to  a 
deduction  for  a  loss  unless  charged  off  on  the  books  of  the  corporation  before 
such  deduction  was  allowed.  The  statute  was  not  to  be  construed  as  requiring 
that  losses  be  charged  off  within  the  taxable  year.  It  was  sufficient  that  they 
were  charged  off  before  they  were  allowed  as  deductions.  Consequently  at  the 
time  of  an  examination  of  a  corporation  it  was  given  an  opportunity  to  reopen 
■its  books  and  charge  off  losses  which  it  had  actually  sustained  during  the 

taxable  year.  (Letter  from  Treasury  Department  dated  June  25,  1918;  I.  T.  S. 
1918,  113599.)  This  rule  seemed  to  apply  with  equal  force  in  the  case  of  an 
individual  who  kept  books,  but  one  who  did  not  keep  books  was  not  thereby 
deprived  by  the  law  of  the  right  to  claim  a  loss,  except  in  the  case  of  worth- 
less debts. 

17  It  is  interesting  to  note  that  under  the  Civil  "War  Income  Tax  Laws,  losses 


DEDUCTION  OF  LOSSES  375 

destruction  or  disappearance  of  property.  It  is,  therefore,  im- 
material in  what  year  the  capital  was  created  so  long  as  the  loss 
is  sustained  in  the  taxable  year.  AIL  losses  to  be  deductible,  if 
not  sustained  in  trade  or  business,  must  result  from  transactions 
entered  into  for  profit,**  or  must  be  losses  of  property  arising  from 
fires,  storms,  shipwreck,  or  other  casualty  or  from  theft.  It  has 
been  held  that  a  distribution  of  dividends  by  a  corporation, 
whether  from  capital  or  from  surplus,  is  not  a  deductible  loss.** 

LoBses  of  Income.  Loss  of  income  is  not,  generally  speaking, 
a  proper  deduction.  If,  for  instance,  a  debtor  defaults  in  pay- 
ment of  interest,  or  a  corporation  fails  to  pay  a  regular  dividend, 
or  an  employer  fails  to  pay  commissions  or  salaries,  the  amount 
of  such  items  may  not  be  deducted  from  other  income  during  the 
year,  as  the  income  is  reduced  by  the  mere  fact  that  isuch  sums 
are  not  included.  If,  however,  the  taxpayer  has  reported  any 
such  amounts  as  income  for  the  taxable  year,  or  a  preceding 
year,  as  might  be  done  in  the  case  of  taxpayers  reporting  on  a 
basis  other  than  that  of  actual  receipts  and  disbursements,  the 
subsequent  failure  to  collect  the  amounts  so  entered  on  the  books 
may  be  treated  as  a  loss  when  it  is  determined  that  the  amount  is 
not  collectible.** 

Measure  of  Loss.  In  the  case  of  the  sale  of  assets  the  loss  will 
be  the  difference  between  the  cost  thereof,  less  depreciation  sus- 
tained since  acquisition,  or  the  fair  market  value  as  of  March  1, 
1913,  if  acquired  before  that  date,'  less  depreciation  since  sus- 
tained, and  the  price  at  which  they,  were  disposed  of.  When  the 
loss  is  claimed  through  the  destruction  of  property  by  fire,  flood 
or  other  casualty,  the  amount  deductible  will  "be  the  diflference 
between  the  cost  of  the  property  or  its  fair  market  value  as  of 
ilarch  1,  1913,  and  the  salvage  value  thereof,  after  deducting 

of  capital  were  not  deductible.  (See  Letter  from  Treasoiy  Department  dated 
June  8,  1865,  2  Int.  Rev.  Bee.  36.) 

IS  Under  the  1916  Law  it  seemed  that  a  deductible  loss  need  not  necessarily 
be  one  connected  with  the  business  or  trade  of  an  individual,  except  in  the  case 
of  losses  resulting  from  sales  or  dealings  in  property,  in  which  case  it  was 
pzpressly  provided  that  such  losses  must  be  incurred  in  his  trade  or  business. 
The  Bevenue  Act  of  1918  seems  to  intend  that  losses  resulting  from  such  sales 
or  dealings  may  be  deducted  not  only  when  connected  with  his  trade  or  business, 
but  when  not  so  connected,  if  in  transactions  entered  into  for  profit. 

l»Van  Dyke  v.  Milwaukee,  (Wis.)  150  N.  W.  509. 

M  This  point  is  discussed  hi  the  paragraph  below  on  worthless  debts. 
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from  the  cost  or  value  as  of  March  1,  1913,  the  amount,  if  any, 
which  has  been  or  should  have  been  set  aside  and  deducted  in  the 
current  year  and  previous  years  from  gross  income  on  account  of 
depreciation  and  which  has  not  been  paid  out  in  making  good  the 
depreciation  sustained.  But  the  loss  should  be  reduced  by  the 
amount  of  any  insurance  or  other  compensation  received.**  In  a 
case  arising  under  the  1909  Law,  the  court  said:  ** There  seems 
to  be  no  limitation  provided  in  the  act  as  to  the  amount  of  deduc- 
tions  to  be  allowed  for  losses  actually  sustained  from  any  source 
during  the  year,  and  whether  due  to  conditions  of  business,  the 
sale  of  property,  or  anything  else,  and  the  court  must,  therefore, 
assume  that  the  statute  contemplated  that  the  full  amount  of  all 
losses  sustained  within  the  year  would  be  allowed.** 

IiOBses  from  Sales  of  Property.  The  most  frequent  deductions 
for  losses  are  claimed  as  a  result  of  the  sale  of  property.  In  such 
cases  the  loss  occurs  when  the  selling  price  is  less  than  the  cost. 
This  is  the  converse  of  gain  from  the  sale  of  property  which  is 
discussed  in  a  preceding  chapter.**  The  cost  of  the  property  is 
determined  in  the  same  manner  whether  the  transaction  results 
in  a  loss  or  a  gain  and  the  same  rules  apply  with  respect  to  prop- 
erty acquired  prior  to  March  1,  1913. 

Sale  by  Corporation  op  Capital  Assets.  If  a  corporation 
sells  its  capital  assets  for  less  than  their  cost,  or  fair  market  value 
as  of  March  1,  1913,  if  acquired  prior  thereto,  tiie  loss  sustained 
is  deductible.** 

Losses  from  Exohanges  of  Property.  Where  property  is  ex- 
changed for  other  property,  the  property  received  in  exchange  is 
treated,  for  the  purpose  of  determining  any  loss  to  the  taxpayer, 
as  the  equivalent  of  cash  to  the  amount  of  its  fair  market  value, 
if  any.**    If  the  property  received  in  exchange  has  no  fixed  value 

SI  Beg.  45,  Art.  141 ;  Reg.  33  Rev.,  Art.  147 ;  T.  D.  2090. 

88  Connecticut  Mutual  Life  Ins.  Go.  v.  Eaton,  218  Fed.  206.  In  this  case  the 
court  required  the  corporation  to  report  as  income  all  of  its  profits  and  per- 
mitted it  to  deduct  all  of  its  losses  on  the  sale  of  property  during  the  year, 
regardless  of  the  fact  that  some  of  the  property  was  purchased  prior  to  the 
incidence  of  the  tax,  it  appearing  that  the  result  would  be  the  same  as  if  the 
gains  and  losses  had  been  pro-rated  aa  then  required  by  the  Treasury  Depart- 
ment. 

88  See  Chapter  17. 

84  Reg.  45,  Art.  563. 

86  Revenue  Act  of  1918,  $202  (b). 
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or  definitely  ascertainable  market  value,  it  would  be  difficult  to 
determine  the  amount,  if  any,  of  loss  in  the  transaction  and  it 
does  not  seem  that  any  loss  can  be  claimed  by  the  taxpayer. 

Exchange  of  StodL  The  Revenue  Act  of  1918  provides  «•  that 
"when  in  connection  with  the  reorganization,  merger  or  consoli- 
dation of  a  corporation  a  person  receives  in  place  of  stock  or 
securities  owned  by  him  new  stock  or  securities  of  no  greater 
aggregate  par  or  face  value,  no  gain  or  loss  shall  be  deemed 
to  occur  from  the  exchange,  and  the  new  stock  or  securities 
received  shall  be  treated  as  taking  the  pl^ce  of  the  stock,  se- 
curities, or  property  exchanged."  Where  in  such  an  exchange 
a  person  receives  for  his  stock  or  securities,  new  stock  or  se- 
curities of  a  greater  par  or  face  value  then  a  gain  is  presumed 
and  a  method  is  provided  for  determining  the  amount  of  such 
gain.^  No  provision  is  made  for  determining  and  allowing  the 
deduction  of  a  loss  when  the  new  stock  or  seucrities  received 
are  of  less  par  or  face  value  than  those  exchanged.  It  is  expressly 
stated  in  the  law,  as  quoted  above,  that  where  the  new  stock  or 
securities  received  are  of  nogreater  par  or  face  value  than  those 
exchanged  no  gain  or  loss  shall  be  deemed  to  occur  from  the  ex- 
change. Where  in  a  case  of  merger,  stockholders  of  one  corpora- 
tion exchanged  their  stock  for  stock  of  the  corporation  resulting 
from  the  merger  and  received  a  par  value  less  than  the  par  value 
of  the  old  stock,  it  was  held  under  the  1916  Law  that  the  transac- 
tion constituted  a  sale  for  income  tax  purposes,  and  that  a  deduc- 
tion might  be  claimed  for  any  loss' measured  by  the  difference 
between  the  value  of  the  old  stock  on  March  1, 1913,  (or  the  cost, 
if  purchased  subsequent  to  that  date)  and  the  value  at  which  the 
same  stock  was  given  in  exchange  for  stock  of  the  company  result- 
ing from  the  merger.^ 

Bonds  Purchased  Above  Par.    Where  bonds  have  been  pur- 
chased above  par  it  seems,  under  the  present  law,  that  no  deduc- 
tion can  ordinarily  be  made  for  the  loss  of  the  amount  of  the 
premium  until  the  bonds  are  either  sold  in  the  market  before  ma- 
ss Beyenne  Act  of  1918,  S  202  (b>. 
S7  Revenue  Aot  of  1918,  §  202  (b). 

2S  Letter  from  Treasury  Department  dated  March  9,  1917;  I.  T.  8.  1918, 
%  1305.  See  Chapter  17.  Under  the  1916  Law  such  losses  were  permitted  to  be 
deducted  in  the  case  of  individuals  only  to  the  extent  that  they  did  not  exceed 
gains  from  other  similar  transactions  during  the  year. 
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turity,  or  until  the  principal  sum  is  received  at  the  time  of  matur- 
ity. In  either  case  the  losses  will  be  the  diflference  between  the 
amount  paid  and  the  amount  received.  Where,  however,  a  tax- 
payer reports  on  a  basis  other  than  of  actual  receipts  and  dis- 
bursements it  seems  that  this  sum  may  properly  be  deducted  in 
proportionate  amounts  each  year  as  amortization.^ 

Loss  by  Destruction  or  Disappearance  of  Property.  The  law 
expressly  provides,  in  the  case  of  individuals,  that  the  loss  arising 
from  fires,  storms,  shipwrecks,  or  other  casualty,  or  theft,  may 
be  deducted  in  the  year  in  which  the  loss  is  sustained.'^  This 
kind  of  loss  is  allowed  to  corporations  without  specific  mention, 
ds  with  respect  to  corporations  all  losses  are  deductible.  In  the 
case  of  non-resident  aliens  the  law  permits  the  deduction  of  all 
such  losses  of  property  within  the  United  States.**  In  the  case  of 
foreign  corporations  such  deductions  are  allowed  only  if  and  to 
the  extent  that  they  are  connected  with  income  arising  from  a 
source  within  the  United  States;  and  the  proper  apportionment 
and  allocation  of  such  deductions  with  respect  to  sources  of  in- 
come within  and  without  the  United  States  must  be  determined 
under  rules  and  regulations  prescribed  by  the  Commissioner  with 
the  approval  of  the  Secretary .**  In  all  cases  the  law  provides 
that  the  deduction  may  be  made  only  when  such  losses  are  not 
compensated  for  by  insurance  or  otherwise.  The  intent  seems  to 
be  to  permit  a  deduction  of  the  losses  to  the  extent  that  the  tax 
payer  is  not  compensated  by  insurance  or  otherwise.  If  he  is 
compensated  for  part  of  such  loss,  he  may  deduct  the  part  for 
which  he  is  not  so  compensated.  In  claiming  a  loss  due  to  the 
destruction  of  property  the  salvage  value  of  the  property  must 
be  considered  as  a  partial  compensation  to  be  deducted  from  or 
not  included  in  the  amount  claimed  as  a  deduction.  The  value 
of  the  property  at  the  time  of  the  loss  is  not  intended  to  be  the 
measure  of  the  loss.  The  loss  will  be  the  difference  between  the 
fair  market  value  as  of  March  1,  1913,  or  the  cost  of  the  prop- 

29  This  was  also  the  case  under  the  1916  Law.  Under  the  1909  Law  it  was 
held  that  where  bonds  were  purchased  at  a  rate  above  par  a  proportionate 
amount  of  the  premium  might  be  deducted  each  year  on  account  of  amortization 
(T.  D.  1727).    See  Van  Dyke  v.  Milwaukee,  (Wis.)  150  N.  W.  509. 

SOBevenue  Act  of  1918,  §  214  (a)  6. 

81  Bevenue  Act  of  1918,  §  214  (a)  6. 

88  Revenue  Act  of  1918,  {  234  (b). 
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erty,  and  the  salvage  value  thereof,  including  in  the  latter  value 
the  amount,  if  any,  which  has  been  or  should  have  been  set  aside 
and  deducted  in  the  current  or  previous  years  from  gross  in- 
come on  account  of  depreciation  and  which  has  not  been  paid 
out  in  making  good  the  depreciation  sustained.** 

Voluntary  Destmction  of  Property.  Loss  due  to  the  voluntary 
removal  or  demolition  of  old  buiFdings,  the  scrapping  of  eld  ma- 
chinery, equipment,  etc.,  incident  to  renewals  and  replacements 
has  been  held  to  be  deductible  from  gross  income,  in  a  sum  rep- 
resenting the  difference  between  the  cost  of  such  property  de- 
molished or  scrapped  and  an  amount  measuring  a  reasonable 
allowance  for  the  depreciation  which  the  property  had  under- 
gone prior  to  its  demolition  or  scrapping;  that  is  to  say,  the 
deductible  loss  is  only  so  much  of  the  original  cost,  less  salvage, 
as  would  have  remained  unextinguished  if  a  reasonable  allow- 
ance had  been  charged  oflf  for  depreciation  during  each  year 
prior  to  its  destruction.  When  a  taxpayer  buys  real  estate, 
upon  which  is  located  a  building  which  he  proceeds  to  raze,  with 
a  view  to  erecting  thereon  another  building,  it  will  be  considered 
that  the  taxpayer  has  sustained  no  deductible  loss  by  reason  of 
the  demolition  of  the  old  building  and  no  deductible  expense  on 
account  af  the  cost  pf  such  removal,  the  value  of  the  real  estate, 
exclusive  of  old  improvements,  being  presumably  equal  to  the 
purchase  price  of  the  land  and  building  plus  the  cost  of  remov- 
ing the  useless  building.** 

Lobs  of  Useful  Value.  When  through  some  change  in  business 
conditions  the  usefulness  in  the  business  of  some  or  all  of  the 
capital  assets  is  suddenly  terminated,  so  that  the  taxpayer  dis- 
continues the  business  or  discards  such  assets  permanently  from 
use  in  the  business,  he  may  claim  as  a  loss  for  the  year  in  which 
he  takes  such  action  the  difference  between-  the  cost  or  the  fair 
market  value  as  of  March  1,  1913,  of  any  asset  so  discarded  (less 
any  depreciation  allowances)  and  its  salvage  value  remaining. 
This  exception  to  the  rule  requiring  a  sale  or  other  disposition 
of  property  in  order  to  establish  a  loss  requires  proof  of  some 
unforeseen  cause  by  reason  of  which  the  property  must  be  pre- 
maturely discarded,  as,,  for  example,  where  machinery  or  other 

88  Beg.  46,  Art.  141 ;  Reg.  33  Rev.,  Art.  147. 

8«Reg.  45,  Art.  142;  Reg.  33  Rev.,  Arts.  155  and  156.  See  Reg.  33,  Art.  127. 
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property  nmst  be  replaced  by  a  new  invention,  or  where  an  in- 
crease in  the  cost  of  or  other  change  in  the  manufacture  of  any 
product  makes  it  necessary  to  abandon  such  manufacture,  to 
which  special  machinery  is  exclusively  devoted,  or  where  new 
legislation  directly  or  indirectly  makes  the  continued  profitable 
use  of  the  property  impossible.  This  exception  does  not  extend 
to  a  COTC  where  the  useful  life  of  property  terminates  solely  as  a 
result  of  those  gradual  processes  for  which  depreciation  allow- 
ances are  authorized.  It  does  not  apply  to  inventories  or  to 
other  than  capital  assets.  The  exception  applies  to  buildings  only 
when  they  are  permanently  abandoned  or  permanently  devoted 
to  a  radically  different  use,  and  to  machinery  only  when  its  use 
as  such  is  permanently  abandoned.  Any  loss  to  be  deductible 
under  this  exception  mtist  be  charged  off  on  the  books  and  fully 
explained  in  returns  of  income.^ 

Cost  of  Drawings^  Models  and  Patterns.  Expenditures  made 
for  designs,  drawings,  patterns  or  models  representing  work 
of  an  experimental  nature  should  be  treated  as  a  capital  dis- 
bursement and  not  as  an  expenditure  if  the  designs,  drawings, 
patterns  or  models  prove  to  be  satisfactory  and  result  in  the 
production  of  salable  goods.  K,  however,  they  prove  to  be  un- 
satisfactory and  have  no  asset  value,  the  cKpenditure  may  be 
charged  off  as  a  loss  incident  to  running  the  business  and  as 
such  deducted  from  gross  income,  provided  that  the  taxpayer 
taking  credit  for  such  expenditures  in  the  income  tax  return 
makes  a  full  and  complete  explanation  with  respect  to  the  same.** 
If  designs,  drawings,  patterns,  or  models  result  in  the  production 
of  goods  which  prove  to  be  salable  for  a  certain  length  of  time 

MBeg.  45,  Art.  143.  Under  the  Hawaiian  Law,  which  does  not  make  nnj 
provision  for  a  deduction  to  cover  obsi^lescence,  it  has  been  held  that  no  deduc- 
tion may  be  taken  to  cover  the  value  of  mills,  buildings,  and  a  railroad  dis- 
carded on  account  of  the  erection  of  a  larger  mill  at  a  different  location  and 
the  construction  of  a  different  railroad  connected  therewith.  This  transaction 
was  held  not  to  be  deductible  either  as  a  loss  or  an  expense  and  it  was  also 
held  that  the  provision  that  ''no  deduction  shall  be  made  for  any  amount  paid 
out  for  new  buildings,  permanent  improvements  or  betterments  made  to  in- 
crease the  value  of  any  property  or  estate,"  did  not  imply  that  deduction 
might  be  made  for 'all  amounts  so  paid  out  which  did  not  in  fact  increase  the 
value  of  the  property.  (Haw.  Commercial,  etc.,  Co.  v.  Tax  Assessor,  14  Haw. 
601,  687.) 

W  Beg^  33  Eev.,  Arts,  175, 176. 
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and  then  become  obsolete  and  can  not  be  sold,  the  amonnt  ex- 
pended for  such  designs,  drawings,  patterns,  or  models,  less  any 
amounts  previously  claimed  as  depreciation  with  respect  to  the 
same  of  as  a  return  of  capital,  may  when  charged  off,  be  in- 
cluded in,  and  deducted  as  a  loss  incident  to  running  the  busi- 
ness, provided  full  and  complete  information  is  reported  in  a 
manner  satisfactory  to  the  Commissioner.'' 

Amounts  Paid  to  Hake  Up  Profits  of  Another  Corporation 
Under  Agreement.  Contracts  guaranteeing  the  payment  of  divi- 
dends or  interest  of  one  corporation  by  another  are  frequently 
made  between  corporations  having  close  business  relations. 
"Whether  or  not  amounts  paid  under  such  contracts  or  guara^- 
tees  may  be  deducted,  as  a  loss  or  as  an  expense  of  doing  busi< 
nesSy  by  the  paying  corporation  has  not  been  determined  by  the 
courts  in  this  country.  In  England  such  payments  have  been 
held  properly  deductible  as  sums  expended  for  the  purpose  of 
trade.**  If  the  payment  is  made  under  an  enforceable  contract, 
there  seems  to  be  no  reason  why  the  amount  should  not  be  de- 
ducted either  as  loss  or  expense.  This  question  would  seem 
under  the  present  law  to  be  covered  in  many  cases  by  the  pro- 
vision for  the  making  of  a  consolidated  return  by  affiliated  cor- 
porations.** 

Shrinkage  in  Securities  and  Stocks.  A  person  possessing  se- 
curities such  as  stocks  and  bonds,  can  not  deduct  from  gross 
income  any  amount  claimed  as  a  loss  on  account  of  the  shrinkage 
in  value  of  eftich  securities  through  fluctuation  of  the  market  or 
otherwise.  The  loss  allowable  in  such  cases  is  that  actually 
suffered  when  the  securities  mature  or  are  disposed  of.  In  the 
case  of  banks  or  other  corporations  which  are  subject  to  super- 
vision by  State  or  federal  authorities,  and  which  in  obedience 

37  Reg.  33  Bev.,  Art.  177. 

S8  Moore  r.  Stewarts  &  Lloyds  (1906),  8  Eraser  1129.  In  this  case  it  was 
obeerved  that  the  question  was  one  of  fact  rather  than  of  law.  One  company 
entered  into  agreement  with  another  whereby  in  return  for  the  right  to*nominate 
a  majority  of  directors  of  the  second  company  the  first  undertook  to  pay  to 
the  second  such  sums  each  half  year  as  might  be  necessary  to  make  up  any 
deficit  in  the  dividends  on  the  latter 's  preferred  shares.  .The  court  said,  "If 
the  agreement  was  entered  into  with  a  view  to  profit^  as  I  think  it  was  *  *  * 
then  the  annual  charge  to  the  respondent  company  is  in  my  view  a  part  of  their 
business  outlay  or  expenditure  and  is  not  subject  to  assessment. '' 

39  See  Chapter  10. 
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to  the  orders  o>  such  supervisory  officers  charge  off  as  losses 
amounts  representing  an  alleged  shrinkage  in  the  value  of  prop- 
erty, the  amounts  so  charged  off  do  not  constitute  allowable  de- 
ductions. The  foregoing  applies  only  to  owners  and  investors, 
and  not  to  dealers  in  seciirities.  However,  if  stock  of  a  corpora- 
tion becomes  worthless,  its  cost  or  its  fair  market  value  as  of 
March  1,  1913,  if  acquired  prior  thereto,  may  be  deducted  by 
the  owner  in  the  taxable  year  in  which  thd  stock  was  ascer- 
tained to  be  worthless  and  charged  off,  provided  a  satisfactory 
showing  of  its  worthlessness  be  made  as  in  the  case  of  bad 
debts.*^ 

Worthless  Stock.  If  stock  of  a  corporation  becomes  worthless 
its  cost,  or  its  fair  market  value  as  of  March  1,  1913,  may  be  de- 
ducted by  the  owner  in  the  taxable  year  in  which  the  stock  was 
ascertained  to  be  worthless  and  charged  off.  The  worthlessness 
must  be  satisfactorily  shown  as  in  the  case  of  bad  debts.** 

Sale  of  Capital  Stock.  Where  the  capital  stock  of  a  corpora- 
tion is  issued  for  less  than  par,  the  amount  of  discount  is  not  an 
allowable  deduction  to  the  corporation.  Such  a  transaction  is 
purely  a  capital  transaction  and  the  income  of  the  corporation 
is  not  directly  decreased  by  reason  of  the  sale  of  the  stock  at  a 
price  less  than  its  par  value.  Neither  is  any  loss  or  gain  realized 
from  the  purchase  of  its  own  stock.** 

Voluntary  Payment  by  Stockholders  of  Loss  of  Corporation. 
Assessments  made  by  a  corporation  on  its  capital  stock  are  re- 
garded as  an  investment  of  capital  and  the  amounts  paid  do  not 
constitute  allowable  deductions  to  the  stockholders.**  This  rule 
was  held  to  apply  in  a  case  where  a  corporation  showed  a  deficit 
at  the  close  of  the  year  and  the  stockholders  agreed,  to  make  it 
good  by  the  payment  of  voluntary  contributions.** 

40  Reg.  45,  Art.  144;  Letter  from  Treasury  Department  dated  August  14, 
1914;  I.  T.  8.  1918,  11344;  N.  Y.  Life  Ins.  Co.  v.  Anderson,  257  Fed.  576. 
The  Act  of  June  30,  1864,  as  amended  by  the  Act  of  July  13,  1866,  seems  to 
have  permitted  the  deduction  from  earnings  of  depreciation  in  inveslments  in 
bonds  and  depreciation  in  stock  in  order  to  arrive  at  the  amount  of  the  tax> 
payer's  profits,     (Miami,  etc.,  B.  B.  Co.  v.  U.  S.,  108  XT.  S.  277.) 

41  Beg.  45,  Art.  144;  T.  D.  2135.  See  p.  383  for  a  discussion  of  the  deduc- 
tion of  bad  debts. 

48  Beg.  45,  Arts.  563,  542 ;  T.  D.  2090. 
48  T.  D.  2090. 

44  Letter  from  Treasury  Department  dated  February  21,  1916;  I.  T.  8.  1918, 
K 1291. 
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Shrinkage  or  Deterioration  in  Storage.  Loss  due  to  shrinkage 
or  deterioration  of  produce  in  storage  is  not  allowed  as  a  deduc- 
tion. Such  shrinkage  or  deterioration  is  reflected  in  the  selling 
price  when  the  goods  are  sold  and  correspondingly  reduces  the 
net  income  at  that  time.** 

District  Irrigation  Bonds.  District  irrigation  bonds  as  a  rule, 
if  not  always,  are  a  lien  upon  the  real  estate  aflPected  by  the  irri- 
gation project  and  until  the  corporation  has  taken  such  steps  as 
are  necessary  to  protect  its  rights  and  enforce  the  collection  of* 
the  bonds,  it  does  not  appear  that  the  corporation  would  be  war- 
ranted in  writing  out  of  its  assets  and  deducting  from  gross  in- 
come, as  a  loss,  the  face  value,  or  any  other  arbitrarily  ascertained 
amount,  representing  a  loss  or  shrinkage  in  the  value  of  such 
bonds.** 

Losses  of  Oil  and  Gas.  Losses  of  oil  and  gas  are  of  two  kinds : 
(a)  Those  which  are  unforeseen  or  unavoidable,  such  as  losses 
sustained  through  fire  or  accident;  and  (b)  losses  that  are  an- 
ticipated and  recognized  as  unavoidable  under  operating  condi- 
tions, such  as  evaporatioa  of  oil  in  storage,  ordinary  leakage,  re- 
finery losses,  etc.  Usually  the  latter  class  are  indeterminate  as  to 
amount  and  are  absorbed  either  implicitly  or  explicitly  in  cur- 
rent operating  expenses  or  in  cost  of  the  oil  or  gas.  Indeterminate 
losses  may  not  be  deducted  from  gross  income.*' 

Reserves  for  Losses.    Reserves  to  take  care  of  anticipated  or 

probable  losses  are  not  a  proper  deduction.**   On  the  other  hand, 

losses  sustained  during  the  year  may  be  deducted  although  made 

good  out  of  a  fund  which  has  been  accumulated  as  an  insurance 

"reserve  by  the  taxpayer.** 

Worthless  Debts.  The  Revenue  Act  of  1918  provides  that  in- 
dividuals and  corporations  may  deduct  debts  ascertained  to  be 
worthless  and  charged  off  within  the  taxable  year.**  For  the  pur- 
pose of  deduction  as  losses,  debts  are  divided  into  two  classes,  (a) 

46R€g.  45,  Art.  145;  T.  D.  2153. 

46  T.  D.  2152. 

47  Manual  for  Oil  and  Gas  Industry,  p.  18. 

4SBe|r.  33  Eev.,  Art.  166;  T.  D.  2161.  Beserves  to  ta^ft  care  of  the  depreciar 
tion  or  obsolescence  of  property  used  in  the  trade  or  business  of  the  taxpayer 
are  permitted  as  deductions  as  iset  forth  in  Chapter  26. 

4»  Begr-  33,  Art.  122. 

MBevenue  Act  of  1918,  |§214  (a)  7  and  234  (a)  5. 
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those  which  represent  to  the  creditor  a  return  of  capital  and  (b) 
those  which  represent  unpaid  income.  The  iormer  may  be  de- 
ducted regardless  of  when  the  debt  became  due  and  payable,  but 
the  latter,  such-  as  uncollected  wages,  salaries,  rents,  interest  and 
similar  items  of  taxable  income,  may  not  be  deducted,  if  the  debt 
became  due  on  or  after  March  1,  1913,  unless  the  amount  thereof 
has  be^n  reported  as  income ;  but  if  tlve  debt  became  due  and  pay- 
able prior  to  March  1,  1913,  it  may  be  deducted  in  any  event.** 
The  losses  which  may  be  deducted  are  losses  of  capital ;  income  on 
which  the  tax  has  been  assessed  assumes  the  status  of  capital,  and 
income  which  became  due  and  payable  before  the  incidence  of 
the  tax  is  capital  to  the  taxpayer,  although  it  may^be  received 
thereafter.  The  mere  failure  to  receive  income  does  not  war- 
rant a  deduction,  as  the  omission  of  such  amounts  operates,  in 
itself,  as  a  reduction  of  tax.  If  a  taxpayer  computes  his  income 
upon  the  basis  of  valuing  his  notes  or  accounts  receivable  at  their 
fair  market  value  when  received,  which  may  be  less  than  their 
face  value,  the  amount  deductible  for  bad  debts  in  any  case- is 
limited  to  such  original  valuation.  In  the  case  of  debts  existing 
prior  to  March  1,  1913,  only  their  Vdlue  on  that  date  may  be  de- 
ducted upon  subsequently  ascertaining  them  to  be  worthless.  An 
account  merely  written  down  or  a  debt  recognized  as  worthless 
prior  to  the  beginning  of  the  taxable  year  is  not  deductible.** 
Only  the  difference  between  the  amount  received  in  distribution 
of  the  assets  of  a  bankrupt  and  the  amount  of  the  claim  may  be 
deducted  as  a  bad  debt.  The  difference  between  the  amount  re- 
ceived by  a  creditor  of  a  decedent  in  distribution  of  the  assets 
of  fhe  decedent's  estate  and  the  amount  of  his  claim  may  be  con- 
sidered a  worthless  debt.  A  purchaser  of  accounts  receivable 
which  can  not  be  collected  and  are  consequently  charged  off  the 
books  as  bad  debts  is  entitled  to  deduct  them,  the'  amount  of  de- 
duction to  be  based  upon  the  price  he  paid  for  them  and  not  upon 
their  face  value.*' 

Must  Be  Charged  Off  on  Books.    The  Revenue  Act  of  1918  ex- 
pressly provides  that  in  the  case  of  both  individuals  and  corpora- 

fil  T,  D.  2224. 

58  Beg.  45,  Art.  151. 

M  Beg.  45,  Art.  152. 
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tions  worthless  debts  must  have  been  **  charged  oflf"  in  the  year 
in  which  they  are  claimed  as  a  deduction.** 

When  Debts  May  Be  Constdkred  Worthless.  To  determine 
whether  or  not  a  4ebt  is  worthless  it  is  not  essential  that  an  un- 
satisfied judgment  shall  exist  or  a  judicial  determination  be 
reached  or  that  the  bad  debt  or  account  shall  be  proved  worthless 
by  legal  proceedings.  Before  a  deduction  will  be  allowed  the  tax- 
payer must,  however,  not  only  be  satisfied  that  the  debt  or  ac- 
count is  worthless,  but  must  be  able  to  satisfy  the  Commissioner 
or  Collector  that  the  accounts  charged  off  were  definitely  deter- 
mined at  the  time  to  be  worthless  and  that  they  had  not  been  rec- 
ognized as  worthless  or  without  value  prior  to  the  beginning  of 
the  year  for  which  the  return  is  made.*'  Bankruptcy  may  or  may 
not  be  an  indication  of  the  worthlessness  of  a  debt,  and  actual  de- 
termination of  worthlessness  in  such  a  case  is  sometimes  possible 
before  and  at  other  times  only  when  a  settlement  in  bankruptcy 
shall  have  been  had.  Where  a  taxpayer  ascertained  a  debt  to  be 
worthless  and  charged  it  off  in  one  year,  the  mere  fact  that  bank- 
ruptcy proceedings  instituted  against  the  debtor  are  terminated 
in  a  later  year  confirming  the  conclusion  that  the  debt  is  worth- 
less will  not  authorise  shifting  the  deduction  to  such  later  year.** 
Where  an  indebtedness  is  claimed  and  contested  and  a  settlement 
is  had  by  way  of  compromise  whereby  an  amount,  less  than  the 
debt  claimed,  is  accepted  in  full  payment  and  satisfaction  of  the 
debt,  the  difference  between  the  amount  paid  and  that  claimed 
is  not  allowable* as  a  deduction  for  worthless  debts.  If  the  settle- 
ment in  compromise  consists  of  a  promise  to  pay  an  amount  less 
than  the  debt  claimed,  an  accord  and  satisfaction  is  established 
and  the  amount  promised  to  be  paid  forms  the^  basis  of  a  new 
transaction.  Upon  the  breach  of  this  promise  the  question  will 
arise  as  to  the  deductibility  of  the  new  amount  only.*"^  Whenever 
the  debtor  is  legally  discharged  from  his  obligation  either  by  the 
rimning  of  the  statute  of  limitations,  by  bankruptcy  proceedings, 
by  accord  and  satisfaction,  by  formal  release,  or  by  any  other 

S4  Bevenue  Act  of  1918,  f  (  214  (a)  7  and  234  (a)  5. 

H  Beg.  33  Bev.,  Art.  161 ;  Beg.  45,  Art  151. 

56  Beg.  45,  Art.  151. 

67 Beg.  33  Bev.,  Art.  8.  This  regulation  reversed  the  Treasnry  Department's 
previous  ruling  that  the  unpaid  portion  of  a  compromised  debt  might  be 
claimed  as  a  deduction. 

F.  T.— 86 
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method,  it  seems  that  the  creditor  may  claim  the  amount  of  loss 
sustained  as  a  deduction.  As  indicated  hy  the  ruling  above,  it 
may  be  possible  under  other  conditions  to  deduct  the  amount  of 
a  debt  but  the  circumstances  must  be  such  as  to  indicate  beyond 
doubt  that  the  debt  cannot  be  collected.  Where  all  of  the  sur- 
rounding and  attendant  circumstances  indicate  that  a  debt  is 
worthless  and  uncollectible  and  that  legal  action  to  enforce  pay- 
ment would  not  in  all  probability  result  in  the  satisfaction  on 
execution  of.  a  judgment,  a  showing  of  these  facts  will  be  suf- 
ficient showing  of  the  worthlessness  of  the  debt  for  purposes  of 
deduction.**  A  mere  voluntary  forgiveness  of  the  debt  would  not 
make  the  amount  thereof  an  allowable  deduction,  since  such  vol- 
untary action  on  the  part  of  the  creditor  would  be  tantamount  to 
a  gift. 

Foreclosure  op  Mortgages,  Where,  under  foreclosure,  a  mort- 
gagee buys  in  the  mortgaged  property  and  credits  the  indebt- 
edness with  the  purchase  price  the  difference  between  the  pur- 
chase price  and  the  indebtedness  will  not  be  allowable  as  a  de^ 
duction  as  a  bad  debt.  The  property  which  was  security  for  the 
debt,  being  in  possession  and  ownership  of  the  mortgagee,  is  held 
for  the  purposes  of  income  tax,  to  be  sufficient  to  justify  a  dis- 
allowance of  a  claim  for  bad  debt.  The  determination  of  loss  in 
such  a  situation  is  deferred  until  the  property  is  disposed  of,  ex- 
cept where  a  purchase  money  mortgage  is  foreclosed  by  the  ven- 
dor of  the  property.  Only  where  a  purchaser  for  less  than  the 
debt  is  another  than  the  mortgagee  may  the  difference  between 

M  Beg.  45,  Art  151 ;  Reg.  33  Rev.,  Art.  8 ;  U.  8.  v.  Mayer,  2a  Fed.  Cas.  No. 
15,  753.  In  U.  8.  v.  Frost,  25  Fed.  Cas.  No.  15,172,  a  prosecution  for  making 
a  false  income  tax  return  for  the  year  1866,  the  court  made  the  foUowing  ob- 
servation regarding  the  provision  of  the  statute  permitting  the  deduction  of 
worthless  debts:  **The  language  is,  'ascertained  to  be  worthless'.  By  whom 
or  howf  The  law  is  silent  on  this  important  point,  and  therefore  there  must 
be  a  discretion  given  to  the  person  making  his  returns,  and  if  that  discretion 
is  used  fairly  and  honestly  there  would  seem-  to  be  no  just  ground  of  com- 
plaint. It  certainly  can  scarcely  be  contended  that  every  debt  must  be  ascer- 
tained to  be  worthless  by  a  suit  at  law,  or  in  equity,  for  that  would  be  im- 
practicable, and  therefore  such  cannot  be  the  meaning  of  the  law.  It  is  un- 
doubtedly very  difficult  to  lay  down  any  rule  of  universal  application  to  this 
class  of  cases,  and  yet  the  want  of  precision  in  the  law  may  have  led  to  th>s 
prosecution,  and  may  lead  to  others,  and,  perhaps,  on  the  whole,  it  would  be 
better  to  give,  by  law,  a  clearer  and  simpler  definition  than  now  exists  of  the 
terms  'gains,  profits  and  income'." 
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the  debt  and  the  net  selling  price  credited  be  deducted  as  a  bad 
debt.** 

Worthless  Ssgurities.  Where  bonds  purchased  before  March 
1,  1913,  depreciated  in  value  between  the  date  of  purchase  and 
that  date,  and  were  in  a  later  year  ascertained  to  be  worthless 
and  charged  off,  the  owner  is  entitled  to  a  deduction  in  that  year 
equal  to  the  value  of  the  bonds  on  March  1,  1913.  Bonds  pur- 
chased since  February  28,  1913,  when  ascertained  to*  be  worth- 
less, may  be  treated  as  bad  debts  to  t^e  amount  actually  paid 
for  them,  but  not  exceeding  their  amortized  value  if  purchased 
at  a  premium.  Bonds  of  an  insolvent  corporation  secured  only  by 
a  mortgage  from  which  on  foreclosure  nothing  is  realized  for  the 
bondholders  are  regarded  as  ascertained  to  be  worthless  not  later 
than  the  year  of  the  foreclosure  sale,  and  no  deduction  for  a  bad 
debt  is  allowable  in  computing  a  bondholder's  income  for  a  sub- 
sequent year.  To  authorize  a  deduction  for  a  bad  debt  on  account 
of  notes  held  prior  to  lifarch  1, 1913,  their  value  on  that  date  must 
be  established.** 

Lobs  Due  to  Adverse  Judgment.  In  a  case  where  a  corporation 
was  sued  for  infringing  a  trade  name  covering  a  period  ending  in 
1912,  and  judgment  was  obtained  against  it  in  1916,  the  Treasury 
Department  held  that  the  amount  of  this  judgment  should  be 
prorated  over  the  period  ending  in  1912  according  to  the  income 
of  each  year.  The  part  found  by  this  method  to  be  applicable  to 
the  income  of  the  corporation  for  the  period  1909  to  1912  would 
be  referable  to  those  years,  but  no  part  of  this  sum  would  be  de- 
ductible as  a  loss  in  the  return  of  income  for  1916.  The  same 
corporation  also  paid,  in  1916,  an  additional  sum,  as  consideration 
for  dismissal  of  a  pending  suit  for  interest  on  the  above  judgment 
from  the  date  of  the  decision  of  the  court  to  the  date  of  payment 
and  for  the  unrestrained  use  of  the  trade  name  in  question.  It 
was  held  by  the  Treasury  Department  that  if  this  amount  could 
be  segregated  between  interest  and  use,  it  might  be  prorated  the 
same  as  in  the  other  case,  for  the  period  subsequent  to  1912,  and 
such  part  "thereof  as  would  be  found  applicable  to  the  1916  in- 
come would  be  deductible  under  the  heading  of  business  expense 
and  interest  respectively.    If  no  segregation  could  be  made  the 

59  Beg.  45,  Art.  153;  Beg.  33  Bev.,  Art  8.  . 
aOBeg.  45,  Art.  154. 
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entire  amount  might  be  treated  as  business  expense.^  The  language 
of  the  present  law  differs  from  that  of  preceding  laws  in  that  it 
permits  the  deduction  of  losses  sustained  during  the  taxable  year, 
whether  charged  off  or  not,  and  seems  to  imply  that  the  loss  shall  be 
deducted  from  the  net  income  of  the  year  in  which  it  was  sustained 
notwithstanding  the  ascertainment  thereof  through  an  adverse  judg- 
ment in  a  subsequent  year.^f  If  on  suit  for  damages  the  amount 
recovered  is  less  than  the  damage  sustained  or  less  than  an  amount 
necessary  to  make  good  the  damage,  the  diffel*ence  between  the 
actual  amount  of  damage  sustained  and  the  amount  recovered  will 
be  deductible  as  a  loss  by  the  judgment  creditor  or  prevailing 

party.^ 
Net  Losses.    The  Revenue  Act  of  1918  contains  a  new  provision 

»  

for  the  allowance  of  certain  **net  losses."  When  used  in  connec- 
tion with  this  provision  of  the  law  the  term  **net  loss"  refers 
only  to  net  losses  resulting  from  either  (1)  the  operation  of  any 
business  regularly  carried  on  by  the  taxpayer,  or  (2)  the  bona 
fide  sale  by  the  taxpayer  of  plant,  buildings,  machinery,  equip- 
ment or  other  facilities,  constructed,  installed  or  acquired  by  the 
taxpayer  on  or  after  April  6,  1917,  for  the  production  of  articles 
contributing  to  the  prosecution  of  the  recent  war ;  and  when  so 
resulting  means  the  excess  of  the  deductions  allowed  by  law  (ex- 
cluding in  the  case  of  corporations  amounts  received  as  dividends 
from  a  corporation  taxable  upon  its  net  income,  and  amounts  re- 
ceived as  dividends  from  a  personal  service  corporation  out  of 
earnings  or  profits  upon  which  income  tax  has  been  imposed)  over 
the  sum  of  the  gross  income  plus  any  interest  received  free  from 
income  or  excess-profits  taxes.  .  The  amount  of  net  loss  claimed 
must  represent  an  actual  net  loss  over  and  above  all  income,  in- 
cluding tax-free  income.  Such  losses  will  be  allowable  only  in 
respect  of  a  taxpayer  having  a  taxable  year  beginning  after  Octo- 
ber 31,  1918,  and  ending  prior  to  January  1,  1920,  and  after  one 
claim  has  been  allowed  no  further  claim  can  be  considered.  It 
is  further  provided  that  the  benefit  of  the  provisions  respecting 
the  allowance  of  net  losses  may  be  allowed  to  the  members  of  a 
partnership  and  the  beneficiaries  of  an  estate  or  trust  under  regn- 

61  Letter  from  Treasury  Department  dated  February  9,  1917;  I.  T.  S.  1918, 
1i  1427. 

62  See  Bevenue  Act  of  1918,  ff  214  (a)  4,  5,  6,  and  234  (a)  4. 
68  Reg.  33  Eev.,  Art.  94. 
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lations  prescribed  by  the  Commissioner  with  the  approval  of  the 
Secretary.^ 

Claim  fob  Allowance  of  Net  Loss.  A  taxpayer  having  such 
a  net  loss  may  file  a  claim  on  form  46  with  his  return  of  income 
for  the  taxable  year  1919.  Such  claim  should  contain  a  concise 
statement  setting  forth  the  amount  of  the  loss  sustained,  in  ac- 
cordance with  the  accompanying  return,  the  nature  of  the  loss, 
the  amount  of  the  taxpayer's  het  income  for  the  taxable  year  1918, 
the  taxes  paid  by  him  with  respect  thereto,  and  all  pertinent  facts 
necessary  to  enable  the  Commissioner  to  determine  the  allowabil- 
ity of  the  claim,*' 

Allowance  of  Net  Loss.  The  amount  allowed  by  the  Commis- 
sioner in  respect  of  any  such  claim  will  be  deducted  from  the 
net  income  for  the  taxable  year  1918  and  the  income  and  the 
war-profits  and  excess-profits  taxes,  if  any,  for  such  year  will  be 
recomputed  accordingly.  Any  amount  found  to  be  due  him  will 
be  credited  or  refunded  to  the  taxpayer.  In  any  case  iiuwhich  it  is 
found  by  the  Commissioner  that  such  net  loss  is  in  excess  of  the 
net  income  of  such  preceding  taxable  year,  the  taxpayer  may 
carry  forward  the  amount  of  such  excess  and  claim  it  as  a  deduc- 
tion in  computing  net  income  for  the  succeeding  taxable  year.^ 

Losses  in  Inventory  and  from  Rebates.  The  Revenue  Act  of 
1918  contains  a  new  provision  regarding  losses  sustained  after 
the  close  of  the  taxable  year  1918.  It  is  provided  that  a  taxjftiyer 
may  file,  at  the  time  of  filing  returif  for  the  taxable  year  1918,  a 
claim  in  abatement  based  on  the  fact  that  he  has  sustained  a  sub- 
stantial loss  (whether  or  not  actually  realized  by  sale  or  other 

64BeTenne  Act  of  1918,  204;  Beg.  45,  Art.  1601.  The  following  statement 
contained  in  the  Senate  Committee  report  upon  the  Bevenue  Act  of  1918,  throws 
additional  light  npon  §  204  of  the  statate  providing  for  the  deduction  of  net 
lossies:  ''One  of  the  most  important  provisions  inserted  by  the  committee  is 
quite  new  to  our  tax  laws.  At  the  present  time  no  recognition  is  given  to  net 
losses;  that  is,  if  in  any  year  the  losses  and  expenses  of  a  taxpayer  exceed  his 
^ross  income  the  excess  (or  in  other  words,  the  net  loss)  can  not  be  carried 
ov^  into  the  next  year.  Por  purposes  of  taxation  the  settlement  must  be  made 
upon  the  .basis  of  each  year's  business  by  itself.  The  chief  merit  of  the  present 
plan  is  its  simplicity  of  administration.  But  it  does  not  adequately  recognize 
the  exigencies  of  business,  and,  under  our  present  high  rates  of  taxation,  may 
often  result  in  grave  injustice." 

6i  Beg.  45,  Art  1602. 

66  Beg.  45,  Art  1603. 
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disposition)  resulting  from  any  material  reduction  (not  due  to 
temporary  fluctuation)  of  the  value  of  thg  inventory  for  such  tax- 
able year,  or  from  the  actual  payment  after  the  close  of  such  tax- 
able year  of  rebates  in  pursuance  of  contracts  entered  into  during 
such  year  upon  sales  made  during  such  year.  In  such  case  pay- 
ment of  the  amount  of  the  tax  covered  by  the  claim  is  not  required 
until  the  claim  is  decided,  but  the  taxpayer  must  accompany  his 
claim  with  a  bond  in  double  the  amount  of  the  tax  covered  by 
the  claim,  with  sureties  satisfactory  to  the  Commissioner,  condi- 
tioned for  the  payment  of  any  part  of  such  tax  found  to  be  due, 
with  interest.  If  any  part  of  such  claim  is  disallowed,  the  re- 
mainder of  the  tax  due  must,  on  notice  and  demand  by  the  col- 
lector, be  paid  by  the  taxpayer  with  interest  at  the  rate  of  one 
per  centum  per  month  from  the  time  the  tax  would  have  been  due 
had  no  such  claim  been  filed.  If  it  is  shown  to  the  satisfaction  of 
the  Commissioner  that  such  substantial  loss  has  been  sustained, 
then  in  coijiputing  the  income  tax  the  amount  of  such  loss  will  be 
deducted  from  the  net  income.  Where  no  such  claim  is  filed,  but 
it  is  shown  to  the  satisfaction  of  the  Commissioner  that  during  the 
taxable  year  1919  the  taxpayer  has  sustained  a  substantial  loss 
of  the  character  above  described,  the  amount  of  such  loss  will 
be  deducted  from  the  net  income  for  the  taxable  year  1918  and  the 
income  tax  imposed  for  such  year  will  be  redetermined  accord- 
ingly. Any  amount  found  to  be  due  to  the  taxpayer  upon  the 
basis  of  such  redeterminatiom  will  be  credited  or  refunded  to  the 
taxpayer.^'  These  deductions  may  be  secured  by  two  methods, 
either  by  a  claim  in  abatement  or  by  a  claim  for  refimd,  and  must 
not  be  entered  upon  the  regular  return.^* 

Loss  IN  Inventory.  Inventory  losses  are  allowable  either  (a) 
where  goods  included  in  an  inventory  at  the  end  of  the  taxable 
year  1918  have  been  sold  at  a  loss  during  the  succeeding  taxable 
year,  or  (b)  where  such  goods  remain  unsold  throughout  the  tax- 
able year  1919  and  at  its  close  have  a  then  market  value  (not  re- 
sulting from  a  temporary  fluctuation)  materially  below  the  value 

67Bevenne  Act  of  1918,  §§214  (a)  12,  234  (a)  14. 

68  Reg.  45,  Art.  261;  Telegram  from  Treasur7  Department  dated  March  3, 
1018;  I.  T.  S.  1919,  ^[3276.  Copies  of  inventories  need  not  be  filed  witii  the 
return  but  taxpayers  should  retain  for  a  period  of  not  less  than  five  years  aU 
orijginal  inventory  sheets  and  all  papers  which  would  have  any  bearing  on  a 
claim  for  loss  in  inventories  (including  sales  slips).     (I.  T.  S.  1919,  1I3358). 
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at  which  they  were  inventoried  at  the  end  of  the  taxable  year 
1918.  No  deduction  is  allowable  for  losses  of  anticipated  profits 
OF  for  losses  not  substantial  in  amount,  nor  for  physical  damage 
or  obsolescence  occurring  in  the  taxable  year  1919,  If,  for  ex- 
ample,  the  inventory  contained  discontin^ied  off  colors  in  broken 
lots  and  the  salable  colors  had  been  disposed  of  and  the  stock 
broken  before  the  close  of  the  taxable  year  1918,  the  element  of 
obsolescence  if  definitely  determined  should  be  taken  into  account 
in  both  the  inventory  made  at  the  close  of  the  taxable  year  1918 
and  that  made  at  the  close  of  the  taxable  year  1919. '  If  it  is  im- 
possible to  get  the  market  value  for  such  colors  in  broken  stocks, 
the  taxpayer  will  be  required  to  await  the  sale  of  such  broken 
stocks  in  order  to  determine  the  loss  involved;  but  in  most  in- 
stances  a  reasonable  and  fair  estimate  of  the  market  value  can 
be  made.  If  the  salable  colors  were  disposed  of  after  the  close 
of  the  taxable  year  1918,  the  accompanying  obsolescence  in  the 
remaining  stock  takes  place  in  the  year  1919  and  the  deduction 
must  be  taken  not  as  a  loss  in  inventory  but  as  obsolescence  occur- 
ing  in  the  taxable  year  1919.^  In  determining  whether  goods 
included  in  an  inventory  at  the  end  of  the  taxable  year  1918  have 
been  sold  during  the  succeeding  taxable  year,  and  whether  loss 
has  resulted  therefrom,  sales  of  goods  made  in. the  taxable  year 
1919  will  be  deemed  to  have  been  made  from  the  inventoried  stock 
of  1918  until  such  inventoried  stock  is  exhausted.'''^  All  goods 
where  title  has  actually  passed  to  the  taxpayer  must  be  included 
in  the  inventory,  and  as  a  result  thereof  are  eligible  for  considera- 
tion in  any  claim  in  abatement.  It  is  necessary  that  title  shall 
halve  passed  to  the  taxpayer  in  1918,  and  goods  merely  ordered 
for  future  delivery  and  for  which  no  transfer  of  title  has  been 
effected,  should  be  excluded.  Where  a  taxpayer's  fiscal  year 
ended  on  November  30, 1919,  and  inventory  is  taken  on  that  date, 
the  claim  in  abatement  can  only  apply  to  goods  which  are  the 
property  of  the  taxpayer  up  to  that  date,  but  no  claim  can  be 
made  on  any  materials  which  have  become  the  property  of  the 

69 1.  T.  S.  1919,  1 3363.  Much  of  the  text  of  this  and  the  f oUoTving  para- 
^aphs  on  losses  in  inventory  is  based  upon  the  published  answers  of  the 
Advisoty  Board  to  a  series  of  questions  submitted  by  the  Southern  Wholesale 
Diygoods  Association  in  May,  1919. 

70  Beg.  45,  Art.  263. 
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taxpayer  between  December  1  and  31,  inclusive,  of  that  year.^ 
Where  a  claim  for  inventory  loss  is  finally  allowed,  the  net  income 
for  1919 — ^as  established  by  usual  accounting  methods — ^will  be 
correspondingly  higher  as  reported  in  the  return  for  the  taxable 
year  1919.  In  other  words,  the  item  of  loss  which  would  normally 
find  its  way  into  1919  operating  accounts  is  thrown  back  against 
1918  income.  It  is  recommended  that  the  accounting  records  of 
the  taxpayer  be  not  changed  but  that  any  adjustment  of  inven- 
tories be  recorded  in  distinct  accounts  supported  by  adequate  de- 
tailed schedules.  In  arriving  at  the  net  operating  profits  for  fjiy 
year,  the  income,  excess  and  war-profits  taxes  to  be  paid  on  such 
profits  are  not  taken  into  consideration.  Such  taxes,  therefore, 
are  theoretically  paid  out  of  surplus  for  the  year.  If  at  a  subse- 
quent date  any  of  such  taxes  are  refunded,  they  should  not  be 
recorded  in  the  operating  accounts,  but  should  be  credited  directly 
to  surplus.''' 

Loss  FROM  Rebates.  Where  after  the  close  of  the  taxable 
year  1918  rebates  have  been  bona  fide  paid  in  pursuance  of  con- 
tracts entered  into  during  such  year  upon  sales  made  during  such 
year,  the  net  income  for  that  year  may  be  reduced  by  the  deduc- 
tion of  the  amount  of  such  rebates  actually  paid.  No  such  deduc- 
tion will  be  allowed  unless  the  profits  from  such  sales  have  been 
included  in  the  income  for  the  taxable  year  1918.'''  In  cases  where 
rebates  have  been  made  on  sales  reported  in  the  1918  return  of 
income,  a  separate  schedule  should  be  submitted  and  the  total 
thereof  may  be  included  in  the  taxpayer's  claim  in  abatement. 
This  schedule  should  be  prepared  in  such  manner  as  to  reflect: 
(a)  the  date  of  each  rebate;  (b)  the  name  and  address  of  each 
party  securing  the  benefit  thereof;  (c)  a  description  of  the  goods ; 
(d)  the  quantities;  (e)  the  sales  value  of  each  item;  and  (f)  the 
amount  rebated.  Rebates  made  during  the  taxable  year  1919  on 
sales  made  during  such  year  (provided  the  goods  to  which  the 
rebate  applies  were  included  in  the  inventory  at  the  close  of  the 
taxable  year  1918)  will  be  considered  as  an  adjustment  of  sales 
values  in  arriving  at  the  loss  on  inventories  for  the  taxable  year 
1918.    This  item  cannot  go  in  the  rebate  claim,  but  the  rebate  may 

71 1.  T.  S.  1919,  tH  3360,  3361 ;  see  Reg.  45,  Art.  ISfiL 
73 1.  T.  S.  1919,  1[  3369. 
78  Beg.  45,  Art  268. 
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be  considered  in  determining  the  sale  price  for  the  purpose  of  de- 
termining an  inventory  loss.  It  must  be  understood  that  rebates 
made  on  goods  acquired  and  sold  subsequent  to  the  end  of  the 
taxable  year  1918  cannot  be  considered  in  any  manner  as  a  1918 
inventory  loss.''* 

Loss  Where  Goods  Have  Been  Sold.  Where  goods  included 
in  the  inventory  at  the  end  of  the  taxable  year  1918  have  been 
sold  during  the  succeeding  taxable  year,  the  loss  which  may  be 
deducted  from  net  income  for  the  taxable  year  1918  is  the  amount 
by  which  the  value  at  which  the  goods  sold  were  included  in  the 
inventory  exceeds  the  actual  selling  price  minus  a  reasonable  al- 
lowance for  selling  expenses  and  for  manufacturing  expenses,  if 
any,  incurred  in  the  taxable  year  1919  and  attributable  to  such 
goods.''* 

Loss  Where  Qoods  Have  Not  Been  Sold.  Where  goods  included 
in  the  inventory  at  the  end  of  the  taxable  year  1918  have 
not  been  sold  during  the  succeeding  taxable  year,  the  loss  which 
may  be  deducted  from  net  income  for  the  taxable  year  1918  is  the 
amoimt  by  which  the  net  income  for  such  y^ar  would  be  reduced 
if  the  inventory  were  redetermined  and  such  goods  taken  at  their 
market  value  (ignoring  mere  temporary  fluctuations  of  value)  at 
the  end  of  the  taxable  year  1919.''® 

Method  of  Oomputing  Loss  in  Inventory.  Loose-leaf  ledgers 
are  recommended,  whereby  control  can  be  secured  of  each  classi- 
fication or  lot  of  goods  upon  which  claim  is  to  be  made.  Therein 
should  be  recorded  quantities  and  values  as  returned  on  the  in- 
ventory at  the  close  of  the  taxable  year  1918 ;  and  there  should 
be  recorded  in  simimary  form  each  day  or  week,  the  quantities 
sold  and  the  values  thereof,  and  all  items  of  sales  should  be  car- 
ried forward,  according  to  established  classification  adopted  by 
the  taxpayer,  to  the  time  when  the  quantities  as  reported  in  the 
inventory  shall  have  been  accounted  for.  At  the  time 'of  filing 
the  return  of  income  in  1919  the  taxpayer  was  permitted  to  com- 
pute his  loss  from  sales  to  that  date,  by  deducting  from  the  total 

74 1.  T.  8.  1919,  UK  3364,  3365. 

TBBeg.  45,  Art.  264.  The  Treasury  Department  first  held  that  such  loss 
could  not  ix|elnde  selling  expenses,  deductible  during^he  taxable  year  in  which 
the  sale  is  made.  See  Telegram  from  Treasury  Department  dated  March  3, 
1919 ;  I.  T.  8.  1919,  K  3276. 

W  Beg.  45,  Art.  265.  ' 
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sales  a  reasonable  and  proportionate  allowance  for  operating  or 
selling  expense.  The  net  result  ascertained  was  to  be  deducted 
from  the  inventory  value  of  the  goods  included  in  the  1918  in- 
ventory sold  to  that  date,  and  the  resultant  loss  brought  down. 
The  taxpayer  was  then  to  reduce  the  balances  remaining  iiniSold 
to  the  then  market  value,  and  add  the  loss  thus  ascertained  from 
sales.  The  sum  total  of  these  computations  would  represent  the 
total  loss  upon  which  the  amount  of  tax  to  be  claimed  in  abate- 
meni  should  be  computed  and  this  amount  was  deductible  from 
the  unpaid  installments  of  the  tax,  provided,  a  proper  bond  was  fur- 
nished. Should  any  goods  unsold,  upon  which  claim  in  abate- 
ment had  been  filed  at  the  time  of  filing  the  return,  be  disposed  of 
by  sale  at  a  subsequent  time  within  the  taxable  year  1919,  the 
taxpayer  was  to  continue  to  record  the  sales  effected,  deducting 
therefrom  the  proportionate  cost  of  operating  or  selling  expense. 
The  gain  or  loss  would  then  be  ascertained  by  computing  the  dif- 
ference between  the  adjusted  sales  values  and  the  inventory  value 
established  at  the  time  of  filing  the  claim  in  abatement.  If  at 
the  close  of  the  taxable  year  1919  there  remained  any  commodity 
unsold,  the  taxpayer  can  adjust  the  inventory  value  to  the  market 
price  (ignoring  mere  temporary  fluctuations  in  price  or  value),  at 
the  close  of  the  taxable  year  and  con^pute  the  amount  of  gain  or 
loss.  Such  gain  or  loss  will  be  combined  with  the  gain  or  loss 
on  sales  between  the  time  of  filing  the  return  and  the  close  of  the 
taxable  year  1919.  If  it  is  shown  that  the  taxpayeir  has  sustained 
a  loss  additional  to  that  shown  in  the  claim  in  abatement  a  claim 
for  refund  should  be  made  on  Form  46  for  the  amount  of  tax  over- 
paid. Should  it  be  shown  that  the  amount  deducted  in  the  claim 
in  abatement  at  the  time  of  filing  the  return  for  the  taxable  year 
1918  is  in  excess  of  the  tax  based  upon  actual  losses  sustained 
throughout  the  taxable  year  1919,  the  taxpayer  must  remit  to  the 
collector  the  additional  amount  of  tax  involved  with  interest  at 
the  rate  of  1%  per  month  from  the  time  of  filing  the  return  until 
the  date  of  filing  the  final  adjustment  of  taxes  for  the  taxable 
year  1918  on  account  of  inventory  losses.'^ 

77  See  I.  T.  8.  1919, 1 3359. 

The  following  is  an  example  of  the  computation  above  outlined: 
Assume   an    inventory   at   December    31,    1918,   200,000    yds. 
at   15c $30,000 
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CixAms.  Claims  in  abatement  could  be  filed  with  the  collector 
on  form  47  when  the  return  for  the  taxable  year  1918  was  made. 
Where  the  taxpayer  had  filed  his  return,  but  the  total  amount 
of  tax  has  not  been  collected,  a  claim  in  abatement  was  considered 
if  filed  before,  or  within  ten  days  after  the  mailing  of  the  collector's 

Assume  sales,  between  January  1,  1910,  and  June  1,  1919, 

100,000  yds.  at  12%c $12,500 

Coat  of  manufacturing  or  selling  based  upon  data  ascertained 

from  1918  operations,  say  in  this  case  of  15%  of  sales  values    1,875 

Net  proceeds  from  sales $10,625 

Tbe  inventory  cost  at  15c  per  yd.  amounted  to 15,000 

Net  loss  upon  which  tax  can  be  claimed  in  abatement 4,375 

Assume  that  the  market  price  at  June  1,  1919  (on  the  assump- 
tion that  the  taxpayer  will  prepare  his  claim  on  June  1, 
rather  than  delay  until  June  15,  1919),  on  this  class  of 
goods  was  12c.  There  would  remain  unsold  at  that  time 
100,000  yds.  originally  inventoried  at  15c  to  be  reduced  to 
12c  or  at  a  loss  of  3c  per  yd.  aggregating 3,000 


Total  amount  upon  which  tax  could  be  claimed  in  abatement 
at  the  time  of  filkig  the  return  on  or  before  June  1,  1919, 
would  be $  7,376 

Now,  between  June  1,  1919,  and  December  31,  1919,  assume 
that  the  taxpayer  sells  50,000  yds.  at  a  price  of  15c  per  yard, 
amount  of  sale  would  be ' 7,500 

Deducting  therefrom  operating  or  selling  expense  at  the  same 
rate  of  15%  (or,  if  ascertainable,  the  adjusted  percentage 
for  1919)    1,125 

Net  proceeds  from  sale $6,375 

Cost  of  this  material  as  adjusted  at  June  1,  1919,  on  the 

basis   of   12e   per  yd 6,000 

Gkiin  on  these  transactions $     375 

Further,  assume  that  the  remaining  50,000  yards  were  unsold 
at  the  close  of  the  taxable  year  1919,  and  that  the  market 
price  had  risen  to  17c  per  yd.,  the  taxpayer  would,  in  this 
ease,  have  to  readjust  his  inventory  value  to  the  17c  basis, 
and  account  for  the  element  of  appreciation,  in  this  case 
(5c  per  yd.  over  adjusted  figure  as  of  June  1) 2,500 

Total  gains 2,875 

Adjusted  loss  upon  which  tax  is  to  be  abated  or  refunded,  as  

the  ease  may  be .' $  4,500 
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notice  and  demand  on  Form  17.'''  Claims  for  refund  to  cover  the 
loss  in  1918  inventory,  ascertained  at  the  close  of  the  taxable  year 
1919,  should  be  filed  within  a  reasonable  time.  There  is,  however, 
no  time  limit  fixed  by  law  within  which  such  claims  must  be  filed 
(except  the  general  statute  of  limitations  applying  to  all  claims 
for  refund)  and  therefore,  the  statement  emanating  from  the  Ad- 
visory Board  that  such  claims  should  be  filed  within  thirty  days 
after  the  close  of  the  taxable  year  1919,  must  be  considered 
as  directory  and  not  mandatory.  Each  claim  must  contain  a  con- 
cise statement  of  the  amount  of  the  loss  sustained  and  the  basis 
upon  which  it  has  been  computed,  together  with  all  pertinent 
facts  necessary  to  enable  the  Commissioner  to^  determine  the 
allowability  of  the  claim.  The  amount  allowed  by  the  Commis- 
sioner in  respect  of  any  such  claim  will  be  deducted  from  the 
net  income  for  the  taxable  year  1918  and  the  taxes  will  be  re- 
computed accordingly.  Any  excess  paid  ovef  the  tax  due  will 
be  credited  or  refunded  to  the  taxpayer.  In  computing  income 
for  the  taxable  year  1919  the  opening  inventory  must  be  prop- 
erly adjusted  by  the  taxpayer  in  respect  of  any  claim  allowed 
for  the  year  1918.''^  Two  claims  may  be  filed,  one  at  time  of 
filing  the  return,  and  one  adjusting  the  entire  claim  for  losses 
at  the  close  of  the  taxable  year  1919.  The  first  would  represent 
a  claim  in  abatement;  the  second,  a  claim  for  refund.  It  is 
possible  that  an  additional  amount  of  tax  may  become  due  from 
the  taxpayer  with  interest  at  the  rate  of  1%  per  month  from 
the  time  of  making  the  deduction  until  the  time  of  filing  the 
final  statement,  which  would  be  brought  about  by  the  fact  that 
in  the  disposition  of  unsold  goods  as  to  the  1918  inventory  after 
the  filing  of  the  original  return,  and  the  claim  in  abatement, 
gains  may  result  from  subsequent  sales.  It  will  therefore  be 
necessary  for  the  taxpayer  to  prepare  a  statement  which  will 

4 

78  Letter  from  Treasury  Department  dated  August  6,  1919;  I.  T.  S.  1919, 
If  3537. 

79  Reg.  45,  Art.  266.  While  the  law  and  the  regulations  state  that  claims 
hi  abatement  should  be  filed  when  the  return  for  the  taxable  year  of  1918 
is  made,  the  Treasury  Department  has  ruled  that  taxpayers  may  file  a  claim 
for  abatement  based  on  revaluation  of  inventories  at  the  time  of  filing  return, 
or  any  time  thereafter  during  1919.  This  does  not  preclude  the  taxpayer  from 
filing  an  amended  claim  during  1919,  but  after  one  claim  has  been  allowed, 
no  further  claim  may  be  made.  (Telegram  from  Treasury  Department  dated 
April  3,  1919;  I.  T.  S.  1919,  If  3291.) 


i 
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fully  i:eflect  the  corrected  amount  of  any  claim  to  which  he  may 
be  entitled  for  losses  in  inventory  of  1918,  and  this  statement 
must  definitely  embrace  the  total  amount  of  inventory  value  as 
recorded  on  the  books  of  the  taxpayer  at  the  end  of  the  taxable 
year  1918,  and  be  capable  of  proper  audit.*^  Taxpayers  are  re- 
quired to  file  with  the  ori^nal  claim  and  at  the  close  of  the 
taxable  year  1919  summarized  statements  covering  all  adjust- 
ments involved.  To  conform  to  good  accounting  practices,  the 
taxpayer  should  consider  these  summaries  in  the  light  of  con- 
trolling accounts  and  the  sum  totals  thereof  should  equal  the 
total  inventories  maintained  in  detail  by  the  taxpayer.  Claims 
for  losses  in  inventories  of  the  taxable  year  1918  should  embrace 
all  items  in  the  taxpayer's  inventory  so  that  gains  made  in  any 
sales  of  certain  items  or  classes  will  be  used  to  offset  losses  in 
others  and  the  net  Yesult  as  to  the  entire  inventory  determined. 
Thus  if  the  final  computation  shows  a  net  gain  over  all  inventory 

•01.  T.  S.  1919,  f  3362.  The  following  is  an  illustTation  of  an  outline  to  be 
used  in  making  final  Btatement  of  adjustment  at  the  close  of  the  taxable  year 
1919.  This  is  based  upon  the  illustration  given  above  which  applies  to  one 
it^m  of  inventory  only,  but  it  must  be  understood  that  the  final  statement 
referred  to  herein,  must  cover  the  entire  inventory  value  as  at  the  end  of  the 
taxable  year  1918. 

Quantity  Value 

1.  Inventory  close  of  taxable  year  1918 200,000  $30,000 

2.  Sales  from  1918  inventory  during  taxable  year  1919 150,000  20,000 

3.  Less  deductions  from  sales  for  selling  expenses 3,000 

4.  Net  sales  proceeds  (Item  2  value  less  Item  3) 17,000 

5.  Balance  of  1918  inventory  on  hand  at  close  of  taxable 

year  (Quantity  Item  1  less  Item  2) 50,000  8,500 

(Value  priced  at  market  close  taxable  year  1919) 

6.  Net  sales  proceeds  and  balance  of  inventory 25,500 

(Item  4  plus  Item  5,  values) 

7.  Loss  (Item  1  value  less  Item  6) 4,500  • 

8.  Gain    

9.  Amount  of  claim  in  abatement  or  for  refund  filed $  7,375 

In  this  illustraldon  an  excessive  claim  in  abatement  of  tax  based  upon  a  loss 
of  inventory  values,  amounting  to  $2,875  is  assumed.  Tax  upon  this  amount 
with  interest  at  one  per  cent  per  month  between  the  date  of  making  the  deduc- 
tion and  final  statement  will  be  assessed  in  this  case.  Should  the  taxpayer  elect 
not  to  file  a  claim  in  abatement  at  the  time  of  filing  his  return,  but  rather  to 
wait  until  the  end  of  the  taxable  year  1919,  then,  in  that  case,  but  one  claim 
would  be  filed. 
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items  sold,  no  claim  for  loss  in  any  particular  item  or  items  can 
be  sustained.®^ 

Claims  of  Pabtnebships.  A  claim  in  abatement  arising  from  a 
loss  in  1918  partnership  inventory  must  be  made  by  each  indi- 
vidual partner  as  to  his  distributive  share  of  recomputed  net 
income.  To  this  claim  should  be  attached  the  statement  of  the 
partnership  showing  the  loss  in  inventory  supported  in  the  same 
manner  as  such  claims  are  supported  by  corporations  and  indi- 
viduals. The  statement  filed  as  to  the  partnership  as  a  whole 
will  be  used  by  the  Department  for  the  purposes  of  record  and 
verification  and  any  adjustments  which  may  be  found  necessary 
will  be  spread  pro-rata  over  the  claims  of  the  individuals.  At 
the  close  of  the  taxable  year  1919  a  properly  authorized  mem- 
ber of  the  partnership  must  compile  the  final  statement  of  ad- 
justment  in  accordance  with  the  methods  previously  outlined, 
attaching  thereto  the  proportionate  amounts  of  adjustment  af- 
fecting each  individual  member  of  the  partnership.  On  the  de- 
termination of  the  net  result,  each  individual  partner  should 
file  a  claim  for  refund  (if  any  refund  is  due),  or  in  the  event  that 
the  claim  in  abatement  was  in  excess  of  the  actual  losses  sus- 
tained, each  individual  will  remit  to  the  collector  of  his  district, 
his  share  of  the  additional  amount  of  tax  ascertained  from  the 
adjusted  statement,  with  interest  at  the  rate  of  1%  per  month  from 
the  original  due  dates  of  the  tax.** 

Disposition  of  Claims.  A  claim  for  loss  resulting  from  re- 
bates paid  or  from  actual  sales  can  be  decided  as  soon  as  prac- 
ticable after  it  has4)een  filed.  A  claim  for  loss  in  inventory  not 
realized  by  sale  can  be  decided  only  after  the  close  of  the  taxable 
year  1919  upon  the  basis  of  any  permanent  reduction  in  the  level 
of  market  values  which  have  occurred  during  such  year  from  the 
inventory  values  taken  at  the  close  of  the  taxable  year  1918. 
Not  later  than  thirty  days  after  the  close  of  the  taxable  year 
1919  a  taxpayer  who  has  filed  either  a  claim  in  abatement  or  a 
claim  for  refund,  or  both,  must  submit  to  the  Commissioner  a 
descriptive  statement  showing '  the  quantity  and  kind  of  all 
goods  included  in  the  1918  inventory  which  have  been  (a)  sold 

81 1.  T.  S.  1919,  H  3966. 
8«I.  T.  S.  1919,  113370. 
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at  a  loss  in  the  taxable  year  1919,  (b)-sold  at  a  profit  during  the 
taxable  year  1919,  or  (c)  not  sold  or  otherwise  disposed  of  dur- 
ing the  taxable  year  1919,  together  with  such  other  information 
in  respect  of  such  goods  as  the  Commissioner  may  require.  A 
.claim  filed  with  the  return  for  a  loss  not  then  realized  by  sale 
will  be  passed  upon  in  the  light  of  any  sales  thereafter  made 
during  the  taxablg  year  1919.  A  claim  filed  with  the  return  is 
authorized  f6r  the  purpose  of  allowing  the  taxpayer  to  utilize, 
where  justified,  a  preliminary  allowance  for  inventory  losses 
and  not  to  provide  a  deduction  essentially  different  from  that 
taken  by  way  t)f  a  claim  filed  at  the  end  of  the  taxable  year  1919.** 

Effect  of  Claim  in  Abatement.  In  the  case  of  a  claim  in  abate- 
ment filed  with  a  return,  payment  of  the  amount  of  the  tax  cov- 
ered thereby  will  not  be  required  until  the  claim  is  decided, 
provided  the  taxpayer  files  therewith  a  bond  on  form  1124  in 
double  the  amount  of  the  tax  covered  by  the  claim,  conditioned 
for  the  payment  of  any  part  of  such  tax  found  to  be  due  with 
interest  at  the  rate  of  12  per  cent  per  annum.  The  bond  must  be 
executed  by  a  surety  company  holding  a  certificate  of  authority 
from  the  Secretary  as  an  acceptable  surety  on  federal  bonds  and 
will  be  fifubject  to  the  approval  of  the  Commissioner.  If  abate- 
ment of  any  part  of  the  tax  covered  by  such  a  claim  is  denied, 
then  such  part  must  be  paid  by  the  taxpayer  with  interest  at 
the  rate  of  12  per  cent  per  annum  from  the  original  due  date  of 
the  tax.** 

Liberty  or  Other  Bonds  as  Security.  In  case  the  claimant, 
in  accordance  with  the  provisions  contained  in  the  Revenue  Act 
of  1918,**  elected  to  offer,  in  lieu  of  the  surety  or  sureties  pro- 
vided for  on  Porm  1124,  United  States  Liberty  Bonds  or  other 
bonds  of  the  United  States  as  security  he  could  execute  in  dupli- 
cate a  bond  and  agreement  on  Form  1124a.  The  original  was 
to  accompany  the  United  States  bonds  offered  as  security;  the 
duplicate  was  to  be  forwarded  by  the  collector  with  the  abate- 
ment claim  to  the  Commissioner.  If  such  bond  and  agreement 
was  executed  by  a  corporation  a  duly  certified  copy  of  the  resolu- 
tion of  the  board  of  directors,  authorizing  the  execution,  was  also 
required.  *  The  United  States  Liberty  Bonds  or  other  bonds  of 

sa  Beg.  45,  Art.  267^ 
M  Reg.  45,  Art.  268. 
•5  Revenue  Act  of  1918,  |1320. 
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the  United  States,  offered  as  security^  had  to  be,  in  par  value, 
not  less  tiian  the  amount  of  the  penal  sum  of  the  bond  executed  on 
Form  1124a,  which  had  to  be  in  double  the  amount  of  the  tax  cov- 
ered by  the  abatement  claim.  The  bonds  so  offered  as  security  were 
delivered  to  the  Commissioner  at  the  obligor's  risk  and  expense. 
Registered  bonds  so  offered  as  security  were  registered  in  the  name 
of  the  obligor  and  duly  assigned  to  the  Commissioner  at  or  be- 
fore the  date  of  deposit  with  the  Commissioner.  The  Commis- 
sioner issued  a  receipt  in  duplicate  for  United  States  Bonds  so 
deposited  with  him  as  security,  the  original  of  the  receipt  beiiig^ 
given  to  the  obligor,  and  the  duplicate  retained  by  the  Commis- 
sioner for  his  files.  Bonds  of  the  United  States  will  be  returned 
to  the  obligor  as  soon  as  the  security  for  the  performance  of  sucli 
penal  bond  is  no  longer  necessary.  Registered  bonds  will  be  re 
assigned  to  the  owner  when  the  liability  is  cancelled.** 

86  T.  D.  2925. 
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DEDUCnOK  OF  ALI/)WANC£  FOR  DEPRECUHON,  OBSOLESCENCE  AND 

AMORTIZATION 

In  the  case  of  individuals  the  Revenue  Act  of  1918  permits  a 
reasonable  allowance  for  the  exhaustion,  wear  and  tear  of  prop- 
erty used  in  the  trade  or  business  of  an  individual,  including  a 
reasonable  allowance  for  obsolescence.^  In  the  case  of  non- 
resident  aliens,  the  deduction  for  depreciation  or  obsolescence 
is  permitted  if  and  to  the  extent  that  it  is  connected  with  in- 
come arising  from  a  source  within  the  United  States;  and  the 
proper  apportionment  and  allocation  of  the  dediiction  with  re- 
spect to  sources  of  income  within  and  without  the  United  States 
is  determined  under  rules  and  regulations  prescribed  1^  the 
Commissioner  with  the  appi;pval  of  the  Secretary.*  In  the  case 
of  corporations,  the  allowance  is  also  for  the  exhaustion,  wear 
and  tear  of  property  used  in  the  trade  or  business,  including  a 
reasonable  allowance  for  obsolescence,*  limited  in  the  case  of 
a  foreign  corporation  as  above  indicated  in  the  case  of  non-resi- 
dent aliens.*  It  must  be  borne  in  mind  that  the  allowance  for 
depreciation  or  obsolescence  does  not  include  any  element  of  a 
mere  reduction  in  market  value  not  resulting  from  exhaustion, 
wear  and  tear  or  obsolescence.  The  proper  allowance  for  such 
depreciation  of  any  property  used  in  the  trade  or  btisiness  is 
that  amount  which  should  be  set  aside  for  the  taxable  year  in 
accordance  with  a  consistent  plan  by  which  the  aggregate  of 
such  amounts  for  the  useful  life  of  the  property  in  the  business 
will  suflSce,  with  the  salvage  value,  at  the  end  of  such  useful 
life  to  provide  in  place  of  the  property,  its  cost,  or  its  value  as 
of  March  1,  1913,  if  acquired  by  the  taxpayer  before  that  date.* 

1  Bevenue  Act  of  1918,  1 214  (a)  8. 
SBevenne  Act  of  1918,  |  214  (b). 
S  Bevenue  Aet  of  1918,  §  234  (a)  7. 
4  Bevenue  Act  of  1918,  |234  (b). 
»  Beg.  45,  Art.  161. 

P.  T.— 26  401 


402  FEDERAL  IKCOME  TAX 

The  new  provisions  of  the  Revenue  Act  of  1918  for  the  deduc- 
tion of  a  reasonaUle  allowance  for  obsolescence  and  amortization 
are  treated  in  this  chapter  in  addition  to  the  subject  of  depre- 
ciation of  property  used  in  the  trade  or  business  of  a  taxpayer. 
Depreciation  in  the  case  of  farmers  is  discussed  elsewhere  in 
this  book.^ 

Dq>reciatiQiL  Under  Preceding  Income  Tax  Laws.  The  1909 
Law  "^  allowed  the  deduction  of  all  losses  including  a  reasonable 
allowance  for  depreciation  of  property,  if  any.  The  1913  Laiv 
allowed  as  a  deduction  in  the  case  of  individuals^  ''a  reasona- 
ble allowance  for  the  exhaustion,  wear  and  tear  of  property  aris- 
ing out  of  its  use  or  employment  in  the  business,"  and  in  the 
case  of  corporations  *  all  losses  ' '  including  a  reasonable  allowance 
for  depreciation  by  use,  wear  and  tear  of  property,  if  any." 
The  1916  Law  allowed  to  individuals^®  a  deduction  of  **a  rea- 
sonable allowance  for  the  exhaustion,  wear  and  tear  of  prop- 
erty arising  out  of  its  use  or  employment  in  the  business  or 
trade,"  and  to  corporations  ^^  a  deduction  o{  all  losses  '' including 
a  reasonable  allowance  for  the  exhaustion,  wear  and  tear  of 
property  arising  out  of  its  use  or  employment  in  the  business 
or  trade."  It  is  important  to  note  the  difference  in  phraseology 
between  these  various  provisions  in  consulting  any  case  decided 
under  preceding  laws  as  an  authority  under  the  present  law. 

Depreciable  Property.  The  necessity  for  a  depreciation  allow- 
ance arises  from  the  fact  that  certain  property  used  in  the  busi- 
ness gradually  approaches  a  point  where'  its  usefulness  is  ex- 
hausted. The  allowa;nce  should  be  confined  to  property  of  this 
nature.  ^  In  the  case  of  tangible  property,  it  applies  to  that 
which  is  subject  to  wear  and  tear,  to  decay  or  decline  from  nat- 
ural causes,  to  exhatistion,  and  to  obsolescence  due  to  the  normal 
progress  of  the  art  or  to  becoming  inadequate  to  the  growing 
needs  of  the  business.  It  does  not  apply  to  inventories  or  to 
stock  in  trade;  nor  to  land  apart  from  the  improvements  or 

6  See  Chapter  7. 

7  Act  of  August  5,  1909,  f  38.    ' 

8  Act  of  October  3,  1913,  |  B. 

9  Act  of  October  3,  1913,  |G  (b). 

10 Revenue  Act  of  1916,  ||5  (a),  6  (a). 
11  Revenue  Act  of  1916,  §12. 
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physical  development  added  to  it."  It  does  not  apply  to 
bodies  of  minerals  which  through  the  process  of  removal  suffer 
depletion,  other  provision  for  this  being  made  in  the  statute  by 
way  of  an  allowance  for  depletion."  Property  kept  in  repair 
may,  nevertheless,  be  the  subject  of  a  depreciation  allowance." 
The  deduction  of  an  allowance  for  depreciation  is  limited  to 
property  used  in  the  taxpayer's  trade  or  business.  No  such  al- 
lowance may  be  made  in  respect  of  automobiles  or  other  vehicles 
used  chiefly  for  pleasure,  a  building  used  by  the  taxpayer  solely 
as  his  residence,  nor  in  respect  of  furniture  or  furnishings  therein, 
personal  effects,  or  clothing;  but  properties  and  costumes  used 
exclusively  in  a  business,  such  as  a  theatrical  business,^^  may  be 
the  subject  of  a  depreciation  allowance." 

Loss  IN  Rental  Value  6v  Buildings.  Under  the  former  laws 
the  deduction  on  account  of  depreciation  could  not  include  any 
allowance  for  an  estimated  loss  due  to  lessening  of  rental  value, 
nor  could  the  computation  of  the  deduction  be  influenced  by  the 
changed  environment  after  a  period  of  years,  nor  by  its  lack  of 
adaptability  to  the  use  originally  intended,  nor  to  any  other 
outside  influence  affecting  its  value.  But  under  the  present  law 
it  would  seem  that  these  factors  of  obsolescence  may  be  given 
weight  in  calculating  the  depreciation  of  office  buildings,  apartment 
houses  and  other  structures.  However,  the  regulations  appear  still 
to  hold  to  the  old  rule." 

Real  Estate.  Real  estate,  as  such,  and  as  distinct  from  the 
improvements  thereon,  is  not  reduced  in  value  by  reason  of  wear 
and  tear  and  an  allowance  for  depreciation  in  the  case  of  real 
estate  does  not  apply  to  the  ground.  The  allowance  ir  intended 
to  measure  the  decline  in  the  value  of  the  improvements  due  to 
the  wear  and  tear  thereof."  In  determining  the  cost  of  real 
estate  upon  which  depreciable  property  is  located,  it  frequently 
occurs  that  no  segregation  is  made  of  the  cost  of  buildings  as 

IS  See  paragraph  on  real  estate,  below. 
IS  See  Chapter  2S. 

14  See  p.  408. 

15  See  p.  404. 

IS  Beg.  45,  Art.  162;  Beg.  33  Bev.,  Art.  159;  T.  D.  2153;  T.  D.  2005. 
Depreciation  as  an  allowable  deduction  in  ascertaining  net  income  for  the 
purpose  of  the  income  tax  is  not  to  be  confused  with  the  deduction  for  loss. 

17  Cohen  v.  Low«,  234  Fed.  474;  Beg.  33  Bev.,  Art.  162;  Beg.  45,  Art  166. 

IS  Beg.  45,  Art.  162;  Beg.  33  Bev.,  Art  162;  T.  D.  2152;  T.  D.  2137. 
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separate  and  distinct  from  the  cost  of  the  ground  upon  which 
such  buildings  stand.  In  such  cases  where  the  actual  cost  of 
the  buildings  or  improvements  at  the  time  they  were  taken  over 
by  the  taxpayer  can  not  be  definitely  determined,  it  will  be  suffi- 
cient, for  the  purpose  of  determining  the  rate  of  depreciation  to 
be  used  in  computing  the  amount  deductible  from  gross  income, 
to  estimate  the  actual  value  at  the  time  acquired,  of  buildings  or 
improvements  if  acquired  after  March  1,  1913,  or  the  fair  market 
price  or  value  as  of  that  date,  if  the  property  was  acquired*prior 
to  March  1,  1913  « 

Wearing  Apparel.  If  costumes  purchased  by  actors  and 
actresses  are  used  exclusively  in  the  piroduction  of  a  play  and 
are  not  adapted  for  occasional  personal  use,  and  are  not  so  used, 
deduction  may  be  claimed  on  account  of  such  depreciation  in 
their  value  as  occurs  during  the  year  on  account  of  wear  and 
tear  arising  from  their  use  in  the  production  of  a  play,  or  a  loss 
may  be  claimed  if  they  become  obsolete  at  the  close  of  the  pro- 
duction.*^ 

Mebohandisb.  Depreciation  does  not  apply  to  inventories  or 
to  stock  in  trade.*^ 

Intangible  Property.  Intangibles,  the  use  of  which  in  the 
trade  or  business  is  definitely  limited  in  duration,  may  be  the  sub- 
ject of  a  depreciation  allowance.  Examples  are  patents  and 
copyrights,  licenses,  and  franchises.  Intangibles,  the  use  of  which 
in  business  or  trade  is  not  so  limited,  will  not  usually  be  a 
proper  subject  of  such  an  allowance.  If,  however,  an  intangible 
asset  acquired  through  capital  outlay  is  known  from  experience 
to  be  of  value  in  the  business  for  only  a  limited  period,  the  length 
of  which  can  be  estimated  from  experience  with  reasonable  cer- 
tainty, such  intangible  asset  may  be  the  subject  of  a  depreciation 

19  Reg.  33  Rev.,  Art.  163;  T.  D.  2137;  T.  D.  2152. 

80  Reg.  45,  Art  162;  Reg.  33  Rev.,  Art.  8;  T.  D.  2090.  See  Reg.  45,  Art 
143,  if  loss  is  claimed. 

81  Reg.  45,  Art.  162.  It  has  been  held  under  previous  laws  that  depreciation 
computed  on  total  invoice  cost  of  merchandise  in  stock  is  not  an  allowable 
deduction,  except  that  if  any  portion  of  the  merchandise  in  stock  is  unsalable 
hj  reason  of  obsolescence  or  damage,  a  depreciation  deduction  not  in  excess 
of  the  decline  in  value  during  the  taxable  year  will  be  alloi^ed.  (Reg.  33  Rev., 
Art.  169.) 
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allowance,  provided  the  facts  are  fully  shown  in  the  return  or 
prior  thereto  to  the  satisfaction  of  the  Commissioner.** 

Depreciation  Allowance  for  Patent  or  Coptright.  In  com- 
puting a  depreciation  allowance  in  the  case  of  a  patent  or  copy- 
right, the  capital  sum  to  be  replaced  is  the  cost  (not  already 
deducted  as  current  expense)  of  the  patent  or  copyright  or  its 
fair  market  value  as  of  March  1,  1913,  if  acquired  prior  thereto. 
The  allow&nce  should  be  computed  by  an  apportionment  of  the 
cost  of  the  patent  or  copyright  or  of  its  fair  market  value  ks  of 
March  1,  1913,  over  the  life  of  the  patent  or  copyright  since  its  ' 
grant,  or  since  its  acquisition  by  the  taxpayer,  or  since  March  1, 
1913,  as  the  case  may  be.  If  the  patent  or  copyright  was  acquired 
from  the  Government,  its  cost  consists  of  the  various  Govern- 
ment fees,  cost  of  drawings,  experimental  models,  attorney's  fees,  * 
etc.,  actually  paid.  If  a  corporation  purchased  a  patent  and  paid 
for  it  in  stock  or  securities,  its  cost  is  the  fair  market  value  of 
the  stock  or  securities  at  the  time  of  the  purchase.  Depreciation 
of  a  patent  can  be  taken  on  the  basis  of  the  fair  market  value 
as  of  March  1,  1913,  only  when  affirmative  and  satisfactory  evi- 
dence of  such  value  is  oflPered.  Such  evidence  should  whenever 
practicable  be  submitted  with  the  return.  If  the  patent  becomes 
obsolete  prior  to  its  expiration  such  proportion  of  the  amount 
on  which  its  depreciation  may  be  based  as  the  number  of  years 
of  its  remaining  life  bears  to  the  whole  number  of  years  inter- 
vening between  the  date  when  it  was  acquired  and  the  date  when 
it  legally  expires  may  be  deducted,  if  permission  so  to  do  is 
specifically  secured  from  the  Commissioner.  Owing  to  the  diffi- 
culty of  ^allocating  to  a  particular  year  the  obsolescence  of  a 
patent,  such  permission  will  be  granted  only  if  affirmative  and 
satisfactory  evidence  that  the  obsolescence  occurred  in  the  year 
for  which  the  return  is  made  is  submitted  to  "the  Commissioner. 
The  fact  that  depreciation  has  not  been  taken  in  prior  years  does 
not  entitle  the  taxpayer  to  deduct  in  any  taxable  year  a  greater 
amount  for  depreciation  than  would  otherwise  be  allowable.*^ 

Deprecation  op  Drawings  and  Models.    A  taxpayer  who  has 
incurred  expensei^  in  his  business  for  designs,  drawings,  patterns, 

ttBeg.  45,  Art.   163;  T.  D.  2929;   Beg.  33  Bev.,  Art.  162;    T.  D.  2152; 
T.  D.  2137. 
SS  Reg.  45,  Art  167. 
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models,  or  work  of  an  experimental  natlire  calculated  to  result 
in  improvement  of  his  facilities  or  his  product,  may  at  his  option 
deduct  such  expenses  from  gross  income  for  the  taxable  year  in 
which  they  are  incurred  or  treat  such  articles  as  a  capital  asset 
to  the  extent  of  the  amount  so  expended.  In  the  latter  case,  if 
the  period  of  usefulness  of  any  such  asset  may  be  estimated 
from  experience  with  reasonable  accuracy,  it  may  be  the  subject 
of  depreciation  allowances  spread  over  such  estimated  period 
of  usefulness.  The  facts  must  be  fully  shown  in  the  return  or 
prior  thereto  to  the  satisfaction  of  the  Commissioner.  Except 
for  such  depreciation  allowances  no  deduction  may  be  made 
against  any  sum  so  set  tip  as  an  asset  except  on  the  sale  or  other 
disposition  of  such  assets  at  a  loss  or  on  proof  of  a  total  loss 
thereof.** 

Capital  Sum  Returnable  Through  Depreciation  Allowances. 
The  capital  sum  to  be  replaced  by  depreciation  allowances  is  the 
cost  of  the  property  in  respect  of  which  the  allowance  is  tnade, 
except  that  in  the  case  of  property  acquired  by  the  taxpayer 
prior  to  March  1,  1913,  the  capital  sum  to  be  replaced  is  the  fair 
market  value  of  the  property  as  of  that  date.**  In  the  absence 
of  proof  to  the  contrary,  it  will  be  assumed  that  such  value  as 
of  March  1,  1913,  is  the  cost  of  the  property  less  depreciation  up 
to  that  date.*^  To  this  sum  should  be  added  from  time  to  time 
the  cost  of  improvements,  additions,  and  betterments,*^  the  cost 
of  which  is  not  deducted  as  an  expense  in  the  taxpayer's  return, 
and  from  this  sum  should  be  deducted  from  time  to  time  the 
amount  of  any  definite  loss  or  damage  sustained  by  the  property 
through  casualty,  as  distinguished  from  that  gradual  exhaustion 
of  its  utility  which  is  the  basis  of  the  depreciation  allowance. 
In  the  case  of  the  acquisition  after  March  1,  1913,  of  a  combina- 
tion of  •  depreciable  and  non-depreciable  properly  for  a  lump 
price,  as,  for  example,  land  and  buildings,  the  capital  sum  to  be 

MBeg.  45,  Art  168. 

85  It  was  held  in  early  rulings  that  depreciation  could  only  be  claimed  on 
the  basis  of  cost  whether  or  not  the  property  was  acquired  prior  to  March  1, 
1913  (T.  D.  2446),  but  a  later  ruling  recognized  the  principle  of  claiming 
depreciation  on  the  value  as  of  March  1,  1913,  if  the  property  was  acquired 
prior  thereto  (T.  D.  2754,  August  23,  1918). 

«e  T.  D.  2754. 

27  As  to  incidental  repairs  see  below. 
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replaced  is  limited  to  that  part  of  the  lump  price  which  repre- 
sents the  value  of  the  depreciable  property  at  the  time  of  such 
acquisition.** 

Method  of  Oomputing  DepreoiaAibn  Allowance.  The  capital 
sum  to  be  replaced  by  the  depreciation  allowance  should  be 
charged  off  over  the  useful  life  of  the  property  either  in  equal 
annual  installments  or  in  accordance  with  any  other  recognized 
trade  practice,**  such  as  an  apportionment  of  the  capital  sum 
over  units  of  production.  .  Whatever  plan  or  method  of  appor- 
tionment is  adopted  must  be  reasonable  and  should  be  described 
in  the  return.**  If  it  develops  that  the  useful  life  of  tiie  prop- 
erty has  been  underestimated,  the  plan  of  computing  deprecia- 
tion should  be  modified  and  the  balance  of  the  cost  of  the  prop- 
erty, or  its  fair  market  value  as  of  M^rch  1,  1913,  not  already 
provided  for  through  a  depreciation  reserve  or  deducted  from 
book  value,  should  be  spread  over  the  estimated  remaining  life 
of  the  property.  No  modification  of  the  method  should  be  made 
on  account  of  changes  in  the  market  value  of  the  property  from 
time  to  time,  such  as,  on  the  one  hand,  loss  in  rental  value  of 
buildings  dtie  to  deterioration  of  the  neighborhood,  or,  on  the 
other,  appreciation  due  to  increased  demand.  The  conditions 
affecting  such  market  values  should  be  taken  into  consideration 
only  so  far  as  they  affect  the  estimate  of  the  useful  life  of  the 
property.*^ 

Annual  Allowances  Measured  by  Life  of  Property.  The  annual 
allowance  may  be  determined  by  dividing  the  cost  by  the  prob- 
able number  of  years  consti;tuting  the  life  of  the  property,  the 
result  being  the  amount  which  may  be  deducted  annually.  The 
life  of  the  property  necessarily  depends  upon  its  character,  the 
use  to  whidh  it  is  put  and  the  conditions  under  which  it  is  used. 
These  elements  being  taken  into  consideration,  taxpayers  are 
Expected,  as  a  result  of  experience  and  observation,  to  approx- 
imate very  closely  the  number  of  years  constituting  the  life  of 

n  Beg.  45,  Art  164. 

80  Claiming  depreciation  in  accordance  with  any  practice  other  than  that 
of  dividing  the  cost  by  the  useful  life  of  the  property  is  first  recognized  in  this 
ruling. 

M  Beg.  45,  Art.  165. 

SI  Beg.  45,  Art.  166;  Beg.  33  Bev.,  Art.  165. 
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the  property .••  If,  after  property  has  been  used  for  a  certain 
purpose,  it  is  put  to  another  use  by  which  it  deteriorates  more 
rapidly  the  allowance  for  depreciation  may  be  increased  accord- 
ingly. In  estimating  the  life  of  the  property  it  is  assumed  that 
the  owner  will  make  such  repairs  and  renewals  as  are  necessary 
to  prevent  undue  deterioration.  In  the  case  of  a  building,  for 
instance,  depreciation  is  to  be  based  upon  the  life  of  the  building 
with  regard  to  the  number  of  years  the  building  will  remain  in 
a  condition  to  be  useful  for  the  purpose  for  which  it  was  con- 
structed and  is  used,  not  merely  the  number  of  years  it  will  stand 
without  being  condemned  and  torn  down.  In  determining  the 
life  of  the  building  it  is  assumed  that  the  owner  will  keep  it  in 
good  repair ,** 

iNcmENTAL  Repairs  to  Propertt  on  Which  Depreciation  Is 
Claimed.  Depreciation  is  not  to  be  confused  with  ordinary  re- 
pairs. It  is  intended  to  cover  the  estimated  lessening  in  value 
of  the  original  property,  if  any,  due  to  exhaustion,  wear  and  tear, 
decay,  or  gradual  decline  from  natural  causes,  inadequacy,  ob- 
solescence, etc.,  which  at  some  time  in  the  future  will  require  the 
abandonment  or  replacement  of  the  property,  in  spite  of  ordinary 
current  repairs.**  Ordinary  incidental  repairs  which  keep  the 
property  in  an  operating  condition  should  not  be  charged  to 
depreciation  reserve;  their  cost  should  be  charged  to  expense. 
A  building  or  a  piece  of  machinery  or  other  equipment,  as  a 
whole,  may  deteriorate  in  value  and  usefulness  by  reason  of 
wear  and  tear  regardless  of  the  fact  that  certain  minor  com- 
ponent parts  may  be  renewed,  restored  or  replaced.  The  depre- 
ciation deduction  contemplates  the  creation  of  a  fund  that  will 
renew,'  restore  or  replace  the  original  property,  when  it  has 
become  worn  out  or  exhausted,  regardless  of  the  renewal  and 
restoration  of  parts  that  may  have  been  made  in  the  meantime. 
Hence,  in  addition  to  the  depreciation  deduction;  the  expense 
of  incidental  repairs  which  do  not  add  to  the  value  of  the  prop- 
erty, but  merely  keep  it  in  operating  condition,  and  arrest 
deterioration,  should  be  deducted  as  expense  in  the  year  in  which 
the  repairs  are  made.** 

•2  T.  D.  2152. 

88  Cohen  v.  Lowe,  234  Ted.  474. 
84  San  Francisco  Co.  v.  Scott,  253  Ted.  854. 

86  Reg.  45,  Art.  103.  Letter  from  Treasury  Department  dated  September  19, 
]916;  I.  T.  S.  1918,  1(1467;  Reg.  33  Rev.,  Art.  131. 
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Renewals  to  Property.  It  is  possible  in  some  instances  that 
worn  out  parts  of  a  machine  or  similar  equipment  may  be  re- 
newed, one  after  another,  until  the  original  machine  or  equip- 
ment is  swallowed  up  ui  the  renewed  parts.  The  machine  or 
equipment  is  then  in  as  good  operating  condition  as  it  was  orig- 
inally. In  such  cases,  if  the  cost  of  renewed  parts  is  charged  to 
operating  expense,  no  deduction  on  account  of  depreciation 
should  be  claimed  as  to  such  machine  or  equipment  And  on  the 
other  hand,  if  a  reserve  is  set  up  to  cover  property  which  may 
be  renewed  or  restored  part  by  part  until  the  whole  is  renewed, 
the  cost  of  the  renewed  part  should  be  charged  to  tjie  deprecia- 
tion reserve  fund  and  not  to  expense.'^ 

Additionb  and  Betterments.  Amounts  expended  in  additions 
and  betterments  or  for  furniture  and  fixtures  which  constitute  an 
increase  in  capital  investment  and  add  to  the  value  of  the 
assets  are  not  a  proper  deduction  as  expense,  but  such  expendi- 
tures when  capitalized  may  be  extinguished  through  annual  de- 
preciation deductions,  which  latter  deductions  will  be  computed 
upon  the  basis  of  the  cost  and  probable  life  of  the  property.*' 

Bate  of  Depreciation.  The  annual  allowance  for  depreciation, 
is  required  by  law  to  be  '* reasonable.''  No  fixed  rates  are  pre- 
scribed. The  rule  which  has  been  established  contemplates  that 
the  taxpayer  may  determine  his  annual  deduction  by  dividing 
the  cost  of  the  property  or  the  fair  market  price  or  value  as  of 
March  1,  1913,  if  acquired  prior  thereto,  by  the  probable  number 
of  years  constituting  its  life,  in  the  manner  indicated  above,  the 
result  being  the  amount  which  may  be  deducted  annually.**    De- 

M  Letter  from  Treasury  Department  dated  September  19,  1916;  I.  T.  8. 
1918,  %  1467. 

S7Reg.  46,  Art.  164;  Beg.  33  Bev.,  Art.  132.  ^ 

SSBeg.  45,  Art.  161;  Beg.  33  Bev.,  Art  162;  T.  B.  2152.  A  eoUector  who 
told  taxpayers  in  Mb  district  that  the  amount  of  depreciation  on  frame  build- 
ings was  limited  to  3%,  and  in  case  of  brick  buildings  to  2%,  was  informed 
by  the  Commissioner  that  while  these  rutes  might  not  be  far  from  a  reasonable 
and  fair  measure  of  depreciation  sustained  on  such  buildings,  the  rates  should 
not  be  considered  as  the  "limit,"  as  the  probable  number  of  years  constituting 
the  life  of  the  building  might  make  the  rate  more  or  less  than  the  figures  stated. 
(Letter  from  Treasury  Department  dated  May  22,  1916;  I.  T.  8.  1918,  H 1496.) 
It  has  been  held  in  the  case  of  a  telephone  company  that  the  average  life  of 
the  ecHnbined  elements  which  make  up  the  plant  is  about  14  years  and  that 
the  rate  of  depreciation  properly  chargeable  against  the  value  of  the  plant  as  a 
whole  is  7%.     (Cumberland  Tel.  &  Tel.  Co.  v.  LouisviUe,  187  Fed.  637,  654.) 
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preciation  may  also  be  claimed  in  accordance  with  any  other  rec- 
ognized trade  practice,  such  as  an  apportionment  of  the  capital 
sum  over  units  of  production.** 

Depbeciation  of  Apartment  HopsES.  In  the  case  of  an  apart- 
ment house  the  court  has  held  that  where  the  Qovernment  al- 
lowed 3%  of  the  cost  as  annual  depreciation,  the  burden  was  bn 
the  owner  to  show  that  this  amount  was  too  small,  the  court  con- 
sidering the  rate  to  be  reasonable  in  this  case,^ 

Depbecutio^  of  Steamers.  In  a  case  involving  the  deprecia- 
tion of  a  steamer,  it  has  been  conceded  that  5%  of  the  book  value 
thereof,  which  would  contemplate  a  life  of  20  years,  was  a  rea- 
sonable deduction.^  In  the  case  of  some  ships  cpnstructed  during 
the  war  there  ^eems  to  be  a  tendency  to  allow  even  a  greater  rate 
of  depreciation  on  the  theoiy  that  the  useful  life  will  be  less  than 
twenty  years. 

•Factories  Running  Night  Shifts.  When  machinery  and  equip- 
ment are  operated  more  than  the  usual  number  of  working  hours, 
a  greater  rate  of  depreciation  may  be  applied  in  determining 
the  annual  exhaustion,  wear  and  tear  sustained  than  would  be 
permitted  in  the  case  of  machinery  normally  operated  only  eight 
or  nine  hours  a  day.  No  definite  rulings  have  been  made  as  to  the 
amount  by  which  depreciation  may  be  increased  on  this  account. 
Each  case  is  considered  in  connection  with  all  the  facts  and  fig- 
ures relative  thereto.^ 

Annual  Allowance  Must  Be  Charged  Off  on  Boola.  A  depre- 
ciation allowance,  in  order  to  constitute  an  allowable  deduction 
from  gross  income,  must  be  charged  off.  The  particular  manner 
in  which  it  shall  be  charged  off  is  not  material,  except  that  the 
amount  measuring  a  reasonable  allowance  for  depreciation  must 
be  either  deducted  directly  from  the  book  value  of  the  assets  or 
preferably  credited  to  a  depreciation  reserve  account,  which 
must  be  reflected  in  the  annual  balance  sheet.  A  journal  entry 
alone  is  not  sufiScient.^    The  allowances  should  be  computed  and 

)8Beg.  45,  Art  165.    See  note  29. 

40Ck)hen  v.  Lowe,  234  Fed.  474.     See  pp.  403,  413. 

41  San  Francisco  Ck).  v.  Scott,  253  Fed.  854. 

48  Letter  from  Treasury  Department  dated  July  12,  1918;  I.  T.  S.  1919, 
1 2148. 

48  Letter  from  Treasury  Department  dated  May  18,  1916;  I.  T.  S.  1918, 
^  1591. 
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charged  off  with  express  reference  to  specific  items,  units  or 
groups  of  property,  each  item  or  unit  being  considered  separately 
or  specifically  included  in  a  group  with-  ot;^ers  to  which  the  same 
factors  apply.  The  taxpayer  should  keep  such  records  as  to  each 
item  or  tinit  of  depreciable  property  as  will  permit  the  ready 
verification  of  the  factors  used  in  computing  the  allowance  for 
each  year  for  each  item,  unit  or  group.**  This  charging  off  of 
the  depreciation  allowance  is  required  in  order  to  insure  that 
the  returns  of  the  taxpayer  are  in  accord  with  his  books  of 
account  and  in  order  that  error  and  fraud  with  respect  to  the 
facts  may  be  prevented.  The  statute  is  not,  however,  to  be  con- 
sidered as  requiring  that  depreciation,  depletion  and  other  losses 
be  charged  off  within  the  taxable  year.  It  is  sufScient  that  they 
are  charged  off  before  they  are  allowed  as  deductions.  Conse- 
quently the  taxpayer  may  at  any  time  reopen  his  books  and 
charge  off  depreciation  which  he  actually  sustained  during  the 
taxable  year.  If  the  books  are  reopened  for  this  purpose,  cor- 
responding corrections  must  be  made  in  the  other  book  entries 
and  if  for  any  reason  the  facts  do  not  warrant  i^ch  other 
charges  it  will  be  held  that  the  depreciation  cannot  be  charged 
off  and  therefore  cannot  be  allowed  as  a  deduction.    For  exam- 

4iBeg.  45,  Art.  169;  letter  from  Treasury  Department  dated  September  19, 
1916;  I.  T.  8.  1918,  ^1467;  Beg.  33,  Art.  130;  Beg.  33  Bev.,  Art  169;  letter 
from  Treasary  Department  dated  February  12,  1915;  I.  T.  8.  1918,  1[1526. 
Neither  the  1909  Law  nor  the  1913  Law  required  that  in  order  to  secure  a 
deduction  for  depreciation  the  amount  claimed  should  be  written  off.  It  was, 
neverthelesSy  held  by  the  Treasury  Department  that  a  depreciation  deduction, 
in  order  to  be  allowable  must  be  so  entered  upon  the  books  of  a  corporation 
as  to  constitute  a  liability  against  its  assets.  (Letter  to  Collectors  dated 
August  27,  1914;  I.  T.  8.  1918,  1|1483.)  In  a  later  rulii^  it  was  held  that, 
under  these  acts  the  writing  off  of  depreciation  would  not  be  insisted  upon 
in  the  adjustment  of  returns  filed  for  the  years  1909  to  1915  inclusive.  (T.  D. 
2481,  dated  April  10,  1917.)  In  the  meantime  the  courts  had  held,  under  the 
1909  Law,  that  the  contention  that  no  allowance  for  depreciation  could  be 
claimed  uiUess  entered  on  the  books  of  the  company,  recorded  from  time  to 
time,  was  without  force  (XT.  8.  v.  Nipissing  Mines  Co.,  202  Fedi  803  reversed 
in  part  on  jurisdictional  grounds,  206  Fed.  431)  and  that  the  fact  that  a 
deduction  was  incorrectly  carried  on  the  books  in  surplus  account  did  not 
justify  the  Government  in  disallowing  it.  (Forty-Fort  Coal  Co.  v.  Kirkendall, 
233  Fed.  704.)  The  8upreme  Court  of  the  United  8tates  declined,  in  Strattons* 
Independence  v.  Howbert,  (231  XJ.  8.  399)  to  answer  the  question  as  to  whether 
or  not  a  book  entry  was  necessary,  nnce  the  question  was  not  properly  brought 
before  thescourt  in  that  ease. 
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pie,  if  by  reason  of  a  distribution  of  earnings  there  is  nothing 
from  which  to  credit  a  reserve  for  depreciation  no  allowance  for 
depreciation  can  be  credited  to  a  depreciation  reserve  account.** 
Reserves  for  Depreciation.  In  early  ililings  it  was  held  that 
depreciation  set  up  on  the  books  and  deducted  from  gross  in- 
come could  not  be  used  for  any  purpose  other  than  making  good 
the  loss  sustained  by  reason  of  the  wear  and  tear  or  exhaustion 
of  the  property;  and  that  if  any  portion  of  the  depreciation  set 
up  was  diverted  to  any  purpose  other  than  making  good  the  loss 
sustained  by  reason  of  such  depreciation  the  amount  would  be 
disallowed.  It  ^as  also  held  that  the  investment  of  deprecia- 
tion reserve  funds  in  additions,  betterments  and  improvements 
was  not  contemplated  by  the  law.^  The  present  ruling  holds 
that  the  allowance  for  depreciation  is  to  be  credited  to  an  ap- 
propriate reserve  account  and  be  carried  as  a  liability  against 
the  assets,  to  the  end  that  when  the  total  of  these  credits  equals 
the  capital  investment  account  no  further  deductions  will  be 
allowed.  There  is  no  requirement  of  law  that  the  funds  repre- 
sented by  these  reserve  liabilities  shall  be  held  intact  or  remain 
idle  against  the  day  when  they  may  be  used  in  making  good  the 
depreciation  of  the  property  with  respect  to  which  the  deduction 
is  claimed,  or  in  restoring  the  capital  investment  in  the  depleted 
assets.  The  depreciation  reserve  may  be  invested  in  assets  of 
any  kind.*' 

46  Letter  from  Treasury  Department  dated  June  25,  1919;  L  T.  S.  1918, 
%  2115.  The  1916  Law  did  not  expressly  require  individuals  to  enter  on  their 
books  the  annual  allowance  for  depreciation  but  with  respect  to  domestic  cor- 
porations it  expressly  provided  that  all  losses,  including  the  allowance  for 
depreciation,  must  be  ''charged  off''  within  the  year.  Revenue  Act  of  1916, 
§§5  (&)f  6  (a),  12  (a),  12  (b).  As  to  foreign  corporations  the  law  was 
silent. 

46  Beg.  33,  Arts.  132  and  133 ;  T.  D.  2137. 

47  T.  D.  2481.  It  was  stated  in  Revised  Regulations  No.  33  as  foUows: 
''Depreciation  set  up  on  the  books  and  deducted  from  gross  income  can  not 
be  used  for  any  purposes  pther  than  in  making  good  the  loss  sustained  by 
reason  of  the  wear  and  tear  of  the  property  with  respect  to  which  it  is  claimed. 
If,  however,  an  investment  is  made  in  extensions,  additions,  or  betterments  of 
the  company's  own  pioperty,  representing  a  part  or  the  whole  of  the  credit 
balance  of  the  depreciation  reserve  account,  such  investment  will  not  be  con- 
sidered a  misuse  or  diversion  of  the  depreciation  deduction  otherwise  allow- 
able." (Reg.  33  Rev.,  Art.  164.)  The  language  used  in  the  text  above  seems, 
however,  to  be  a  sounder  statement  of  the  law. 
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Olosing  Depreciation  Account  as  to  Any  Item.  If  the  use  of 
any  property  in  the  business  is  permanently  discontinued,  al-  , 
tbough  no  sale  or  other  disposition  of  the  property  has  taken 
place,  a  determination  of  any  gain  or  loss  may  be  made ;  but  any 
deduction  in  respect  of  any  loss  thereon  must  be  disclosed  in  the 
taxpayer's  return  for  the  year  in  which  the  determination  is 
made  and  a  full  statement  of  the  facts  and  the  basis  upon  which 
the  computation  is  calculated  must  be  attached  to  the  return. 
Upon  a  sale  or  other  disposition  of  the  property,  the  considera- 
tion received  should  be  compared  with  the  amount  of  the  esti- 
mated salvage  value  used  in  computing  thejgain  or  loss  as  above 
provided,  and  the  amount  of  the  difference  should  be  treated  as 
a  gain  or  loss,  as  the  case  may  be,  of  the  year  in  which  the  sale 
or  other  disposition  took  place.** 

Obsolescence.  The  Bevenue  Act  of  1918  provides  that  the  de- 
dqction  permitted  to  individuals  or  corporations  for  the  exhaus- 
tion, wear  and  tear  of  property  used  in  trade  or  business,  may 
include  ' '  a  reasonable  allowance  for  obsotescence, ' '  <  Obsoles- 
cence is  that  loss  which  occurs  in  respect  of  tangible  property 
from  the  changes  due  to  the  normal  progress  of  the  art  in  which 
such  property  may  be  tised,  or  to  becoming  inadequate  to  the 
growing  needs  of  the  business.**  This  definition,  however,  seems 
to  be  incomplete  and  does  not  take  into  consideration  classes  of 
property  such  as  buildings,  which  may  become  obsolete  for  the  pur- 
I>oses  for  which  they  were  erected.  A  taxpayer  who  in  computing 
depreciation  allowances  in  returns  for  years  prior  to  1918  has 
not  taken  ordinary  obsolescence  into  consideration  may,  for  the 
year  1918  and  subsequent  years,  revise  the  estimate  of  the  useful 
life  of  any  property  so  as  to  allow  for  such  future  obsolescence 
as  may  be  expected  from  experience  to  result  from  the  normal 
progress  of  the  art  or  the  growing  needs  of  the  business.*^ 

Obsolescence  Under  1916  Law.'  The  position  taken  by  the 
Treasury  Department  under  the  1916  Law  was  that  obsolescence 
was  not  contemplated  by  the  provision  of  the  law  relating  to 
depreciation,  and  that  no  other  provision  of  the  law  permitted 
an  annual  allowance  with  respect  thereto,  since  neither  the  time 

43  Reg.  45,  Art  170. 

49 See  Chapter  25  for  a  discussion  of  "Loss  of  Useful  Value.'' 

50  Bevenue  Act  of  1918,  |§  214  (a)  8,  234  (a)  9;  Beg.  45,  Arts.  162,  166. 
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when  property  may  become  obsolete  nor  the  loss  when  the  stage 
of  obsolescence  is  reached,  can  be  determined  in  advance  with 
any  degree  of  certainty .•*  The  deduction  for  depreciation 
was  limited  to  the  creation  of  a  reserve  fund,  out  of  which  the 
loss  due  to  use,  wear,  and  tear  might  be  compensated.  It  was  not 
considered  possible  to  determine  in  advance  when  a  piece  of  ma- 
chinery, equipment  or  even  a  building  would  become  obsolete 
and  the  Treasury  Department  held  that  since  obsolescence  could 
not  be  anticipated,  an  annual  deduction  would  not  be  permitted 
to  provide  theref  or.'*  Losses  on  account  of  obsolescence  of  phys- 
ical property  were  permitted  under  the  1916  Law  however  as  a 
deduction  under  the  heading  oi^  loss,  provided  their  amount  had 
been  recorded  in  the  books  following  the  condemnation  and 
withdrawal  from  use  of  the  obsolete  property.  The  amount  of 
obsolescence  was  ascertained  by  deducting  from  the  cost  of  the 
property  the  sum  of  (a)  the  total  amount  that  had  been  pre- 
violisly  deducted  on  account  of  the  depreciation  of  the  property, 
and  (b)  its  residuary  value  at  the  time  of  obsolescence,  or  (c)  the 
amount  received  from  the  sale  of  the  property.  The  obsolescence 
deduction  could  not  include  the  accumulated  depreciation  ap- 
plicable to  prior  years.^  If  no  depreciation  had  been  charged 
^  off  on  account  of  the  property  in  respect  of  which  obsolescence 
was  claimed  from  the  gross  income  of  prior  years,  the  amount 
allowable  as  a  deduction  for  the  year  in  which  the  property  be- 
came obsolete  was  ascertained  by  deducting  from  the  cost  of 
the  property  the  sum  of  (a)  its  residuary  value  and  (b)  an 
amount  equal  to  the  depreciation  actually  sustained  during  the 
prior  period,  which  might  have  been  deducted  when  computed 
at  the  rate  applicable  to  the  same  or  similar  property.     The 

51  In  earlier  rulings,  the  Treasuiy  Department  held  that  depreciation  applied 
to  intangible  property,  subject  to  wear  and  tear,  exhaustion  or  obsolescence 
(Reg.  33,  Art.  129;  T.  D.  2005;  T.  D.  2077;  T.  D.  2090).  In  San  Franasco 
Go.  V.  Scott,  253  Fed.  854,  a  case  arising  under  the  1909  Law,  which  permitted 
the  deduction  of  '' losses  *  *  *  including  a  reasonable  allowance  for 
depreciation,  if  any,"  the  court  held  that  depreciation,  as  used  in  that  Law, 
was  intended  to  cover  the  estimated  lessening  in  value  of  the  original  property, 
if  any,  due  to  wear  and  tear,  decay  or  gradual  decline  from  natural  causes, 
inadequacy,  and  "obsolescence." 

BS  Letter  from  Treasury  Department  dated  September  19,  1916;  I.  T.  8. 
1918,  H 1467. 

M  Beg.  33  Bev.,  Art.  178. 
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amount  of  depreciation  tiins  arrived  at,  as  applicable  to  former 
years,  might  be  made  the  basis  of  amended  returns,  and  a  claim 
for  a  refund  of  taxes  overpaid,  by  reason  of  the  fact  that  no 
depreciation  deduction  was  claimed  in  such  years,  might  be 
made.** 

Obsolescence  in  the  Case  oi  Distillers,  Dealers  in  liquor,  etc.  It 
was  first  ruled  by  the  Treasury  Department  that  a  reasonable  al- 
lowance for  obsolescence  of  good-will,  trade-marks  and  trade- 
brands,  the  value  of  which  has  been  impaired  or  destroyed  by  pro- 
hibition legislation,  might  be  taken  by  distillers  and  dealers  in 
liquor  against  earnings  between  November  21,  1918,  the  date 
upon  which  the  Agricultural  Appropriation  act,  providing  for 
war-time  prohibition  was'  enacted,  and  July  1,  1919,  the  date 
upon  which  war-time  prohibition  became  effective.  The  latter  date 
was  subsequently  changed  to  January  16,  1920,  as  stated  below. 
To  sustain  a  clcdm  for  a  deduction  for  obsolescence  in  respect  of 
good- will,  trade  marks,  or  trade  brands,  the  taxpayer  must  show 
that  the  value  of  the  property  in  question  was  destroyed  not  later 
than  June  30, 1919,  and  that  the  taxpayer  is  not  continuing  in  any 
similar  trade  or  business.  An  allowance  will  be  made  only  in  re- 
spect of  such  assets  as  are  assignable  as  distinguished  from  those 
attaching  to  the  individuals  owning  or  conducting  the  business  or 
to  the  premises  at  which  it  is  being  or  has  been  conducted.  No  al- 
lowance for  obsolescence  will  be  made  in  any  case  where^  in  con- 
nection with  the  operation  of  his  previous  business,  the  taxpayer 
has  developed  a  good- will,  trade-mark,  or  trade  brand  that  is  val- 
uable in  continuing  a  lawful  business  after  June  30,  1919.  The 
values  will  be  based  on  those  as  at  March  1, 1913,  if  the  good-will, 
trade  marks,  or  trade  brands  were  acquired  or  established  prior 
to  that  date,  or  at  the  actual  cost  thereof,  if  acquired  subsequent 
to  February  28, 1913.  Information  helpful  in  establishing  the  val- 
ues would  be  of  the  following  general  character:  A.  Where  the 
good-will,  trade  marks,  or  trade  brands  were  acquired  prior  to 
March  1,  1913:  (1)  The  nature  of  business  (whether  distiller's, 
wholesalers,  or  retailers,  or  a  combination  thereof).  (2)  Date  of 
foundation  of  business  and  whether  organized  as  an  individual, 
partnership,  or  corporation.  Also  date  and  particulars  of  each 
change  in  the  ownership  or  form  of  organization  of  the  business, 

M  Beg.  33  Bey.,  Arts.  162  and  179. 
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such  as  the  admission  or  retirement  of  a  partner  or  partners ;  the 
incorporation  of  a  company  and  of  each  reorganization  liiereof , 
(3)  In  respect  to  the  trade  marks  or  trade  brands  for  which  a  de- 
duction is  claimed:  (a)  Hie  date  established  and  by  whom,  (b) 
The  date  of  acquisition  by  the  present  owners,  (c)  The  price 
paid  therefor  and  whether  paid  in  cash  or  stock;  if  the  latter, 
state  the  basis  of  the  valuation  on  which  the  purchase  price  was 
determined,  (d)  For  each  year  from  1900  or  the  date  of  the  es- 
tablishment of  the  trade  mark  or  trade  brand,  if  subsequent  to 
that  year,  to  1919  inclusive:  (I)  Annual  sales  (quantity  and 
amount).  (II)  The  gross  profit  on  sales  (i.  e.,  the  difference  be- 
tween the  selling  price  and  the  cost  price  of  the  merchandise 
sold).  (Ill)  The  total  expenses  and  losses  of  the  business  which, 
when  deducted  from  the  gross  profit  on  sales,  will  produce — (IV) 
The  net  income.  Where  the  records  permit,  the  sales  and  gross 
profit  on  sales  should  be  submitted  for  each  class  of  merchandise 
sold  and,  if  possible,  for  each  trade-mark  or  trade  brand  in  re- 
spect of  which  a  deduction  is  claimed.  (V)  The  amount  of  capital 
invested  in  the  business  (i.  e.,  capital  or  capital  stock  and  paid 
in  or  earned  surplus  and  undivided  profits)  as  at  the  beginning  of 
each  year.  (YI)  The  amount  included  in  the  invested  c&pital  at 
the  beginning  of  the  period  in  respect  of  good-will,  trade-marks, 
or  trade  brands  and  the  date  and  amount  of  each  subsequent  ad- 
dition to  the  good-will,  tra^e-marks,  or  trade  brands,  (e)  Full 
details  of  each  offer  to  purchase  any  of  the  trade-marks  or  trade 
brands,  setting  forth  in  particular  the  date  of  each  offer,  by  whom 
and  on  whose  behalf  made :  the  amount  of  each  offer,  and  whether 
payable  in  cash  or  stock ;  and  the  date  or  dates  on  which  the  pur- 
chase price  was  proposed  to  be  paid,  and  the  amounts  to  be  paid 
on  each  such  date.  (4)  Where  a  deduction  is  claimed  in  respect 
of  good-will,  as  distinct  from  trade-marks  or  trade  brands,  the 
following  information  should  be  submitted:  (a)  The  date  of  acqui- 
sition, and  from  whom  acquired,  (b)  The  amount  paid  therefor 
and  whether  paid  in  cash  or  in  stock.  If  the  latter,  state  the  basis 
of  the  valuation  on  which  the  purchase  price  was  arrived  at.  (c) 
For  each  year  from  1900  or  the  date  of  acquisition,  if  subsequent 
to  that  year,  to  1919,  inclusive.  (I)  The  annual  sales  of  the  busi- 
ness (quantity  and  amount)  classified,  if  possible,  as  to  the  vari- 
ous kinds  of  merchandise  sold.  (II)  Gross  profit  on  each  class  of 
merchandise  sold,  or  if  the  records  do  not  disclose  the  informa- 
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tion,  the  gross  profit  of  the  business  as  a  whole.  (Ill)  Total 
yearly  expenses  and  losses  of  the  business  which,  when  deducted 
from  the  gross  profit  on  sales,  will  produce — (IV)  The  net  income 
from  the  business.  (V)  The  amount  of  capital  invested  in  the 
business  (i.  e.,  capital  or  capital  stock  and  paid  in  or  earned  sur- 
plus and  undivided  profits),  as  at  the  beginning  of  each  year. 
(YI)  The  amount  included  in  invested  capital  at  the  beginning 
of  the  period  in  respect  of  good-will  and  the  date  and  amount  of 
each  subsequent  addition  to  good-will,  trade-marks  or  trade 
brands,  (d)  Full  details  of  each  offer  to  purchase  the  good-will, 
setting  forth  in  particular  the  date  of  each  offer;  by  whom  and 
in  whose  behalf  made;  the  amount  of  each  offer  and  whether 
payable  in  cash  or  in  stock,  and  the  date  or  dates  on  which  the 
purchase  price  was  proposed  to  be  paid,  and  if  on  more  than  one 
date,  the  amount  payable  on  each  such  date.  B.  Where  good- 
will, trade-marks  or  trade  brands  were  acquired  subsequent  to 
February  28,^1913:  (1)  Dates  of  acquisition  of  good-will  or  of 
each  trade-mark  or  trade  brand.  (2)  From  whom  acquired.  (3) 
Purchase  price  of  good- will  or  of  each  trade-mark  or  trade  brand. 
(4)  Whether  purchased  for  cash  or  stock ;  if  the  latter,  state  the 
basis  of  the  valuation  on  which  the  purchase  price  was  arrived  at. 
Similar  information  to  that  suggested  in  A — 3d,  and  3e,  and  in 
A — 4  should  also  be  furnished  for  each  of  the  five  years  prior  to 
the  date  of  acquisition,  and  for  each  year  thereafter  up  to  and 
including  the  year  1919.  C.  In  the  case  of  good-will,  trade-marks 
and  trade  brands  acquired  prior  to  March  1,  1913,  a  statement 
should  be  submitted  showing  the  development  of  prohibition  and 
local  option  laws  within  the  territory  of  the  taxpayer  during  the 
five  years  preceding  March  1,  1913.  Such  statement  should  show 
each  prohibition  or  local  option  law  enacted  by  any  State  or  other 
governmental  unit  within  the  business  territory  of  the  taxpayer^ 
and  should  also  state  the  unsuccessful  efforts  at  such  legislation 
during  such  period.**  An  extension  of  the  period  set  forth  above 
against  the  earnings  of  which  the  obsolescence  might  be  taken  as 
a  deduction  was  later  granted  and  the  Treasury  Department  has 
now  ruled  that  in  arriving  at  the  taxable  income  for  the  first  tax- 
able year  ending  on  or  after  January  31,  1918,  the  obsolescence 

M  Letter  from  Treasury  Department  dated  June  21,  1919;  I.  T.  S.  1919, 
ir3554. 

F.  T.— 27 
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fully  accrued  on  that  date  is  to  be  allowed  as  a  deduction  in  com- 
puting the  income  subject  to  taxation  under  the  Bevenue  Act  of 
1918,  plus  a  further  deduction  of  such  proportion  of  the  remain- 
ing value  of  the  intangible  assets  as  the  interval  between  January 
31y  1918y  and  the  end  of  the  taxable  year  bears  to  the  total  in- 
terval between  January  31,  1918,  and  January  16,  1920,  (unless 
at  an  earlier  date  the  taxpayer  discontinues  his  business,  in  which 
case  such  earlier  date  will  mark  the  dose  of  the  period),  and 
that  for  any  taxable  year  following  the  taxable  year  just  referred 
to  a  deduction  in  respect  of  the  value  of  such  intangible  assets  on 
January  31,  1918,  based  upon  a  ratable  distribution  will  be  per- 
missible. It  is  the  opinion  of  the  Treasury  Department  that  the 
ratification  of  the  18th  amendment  in  the  month  of  January,  1918, 
by  the  States  of  Massachusetts,  Maryland,  and  Kentucky,  was 
the  first  definite  indication  that  the  prohibition  amendment  would 
be  ratified  by  the  requisite  number  of  State  LfCgislatures,  and 
therefore  that  on  January  31,  1918,  a  computable  portion  of  the 
cost  of  good  will,  trade  marks,  trade  brands,  or  the  value  thereof, 
on  March  1, 1913,  if  acquired  prior  thereto  (excluding  any  intang- 
ibles acquired  sifice  that  date,  the  expenditures  of  which  were  de- 
ductible and  had  been  deducted  in  computing  income  for  tax  pur- 
poses) had  become  obsolescent.  On  January  31, 1918,  the  intangi- 
ble assets  had  an  actual  value,  viz. :  the  then  present  value  of  the 
income  to  be  derived  therefrom  between  that  date  and  January 
16,  1920,  or  at  an  earlier  date  should  the  taxpayer  discontinue 
his  business  prior  thereto.  This  value  as  stated  above  should  be 
distributed  ratably  over  the  period  from  January  31, 1918,  to  Jan- 
uary 16, 1920  (unless  at  an  earlier  date  the  taxpayer  discontinues 
his  business,  in  which  case  such  earlier  date  will  mark  the  close 
of  the  period).  The  excess  of  the  cost  of  the  intangibles  or  the 
value  thereof,  on  March  1,  1913,  if  acquired  prior  thereto  (sub- 
ject to  the  exclusions  mentioned  above),  over  the  value  thereof, 
as  of  January  31,  1918,  determined  as  outlined  above,  will  repre- 
sent the  amount  of  obsolescence  that  was  fully  accrued  on  Janu- 
ary 31,  1918.W 

Amortisation*    The  1916  Law  made  no  provision  for  amorti- 
zation of  plants  or  equipment  acquired  for  Government  contract 

M  Letter  from  Treasury  Department  dated  August  19,  1910;  I.  T.  8.  1919, 
1[.3561. 
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work.  That  law  allowed  the  taxpayer  only  ordinary  depreciation 
due  to  exhaustion,  wear  and  tear,  without  considering  the  ele- 
ments of  amortization  or  obsolescence.*''  The  Revenue  Act  of 
1918,  however,  provides  that,  (a)  in  the  case  of  buildings,  ma- 
chinery, equipment  or  other  facilities  constructed,  erected,  in- 
stalled or  acquired  on  or  after  April  6th,  1917,  for  the  production 
of  articles  contributing  to  the  prosecution  of  the  war  with  *Ger- 
many,  and  (b)  in  the  case  of  vessels  constructed  or  acquired  on 
or  after  April  6th,  1917,  for  the  transportation  of  articles  or  men 
contributing  to  the^  prosecution  of  the  war  with  Germany,  there 
shall  be  allowed  a  reasonable  deduction  for  the  amortization  of 
such  part  of  the  cost  of  such  facilities  or  vessels  as  has  been  borne 
by  the  taxpayer.  This  allowance  may  not  again  include  any 
amount  otherwise  allowed  under  the  Revenue  Act  of  1918  or  previ- 
ous laws  as  a  deduction  in  computing  net  income.  At  any  time 
within  three  years  after  the  termination  of  the  recent  war  with 
Germany,  as  fixed  by  proclamation  of  the  President,  the  Commis- 
sioner may,  and  at  the  request  of  the  taxpayer  must,  re-examine 
the  return  and  if  he  then  finds,  as  a  result  of  the  appraisal  or  from 
other  evidence,  that  the  deduction  originally  allowed  for  amorti- 
zation was  incorrect,  the  income  tax  and  war-profits  and  excess- 
profits  taxes  for  the  year  or  years  affected,  will  be  re-determined, 
and  the  amount  of  tax  due'  upon  such  re-determination,  if  any, 
must  be  paid  upon  notice  and  demand  by  the  collector.  The 
amount  of  tax  overpaid,  if  any,  will  be  credited  or  refunded  to 
the  taxpayer.^  Claims  for  amortization  must  be  unmistakably 
differentiated  in  the  return  from  all  other  claims  for  wear,  tear, 
obsolescence,  and  loss.  No  such  claim  will  be  allowed  unless  it 
is  reflected  in  any  accounts  submitted  by  the  taxpayer  to  stock- 
holders and  in  any  credit  statements  by  the  taxpayer  to  banks, 
and  is  given  full  effect  on  his  financial  books  of  account.  If  Gov- 
ernment or  other  contracts  taken  by  the  taxpayer  contained  rec- 
ognition of  amortization  as  an  element  in  the  cost  of  production, 
copies  of  such  contracts  must  be  filed  with  the  taxpayer's  return, 
together  with  a  statement  and  description  of  any  sums  received 
on  account  of  amortization  and  the  basis  upon  which  they  were 

B7  Letter  from  Treasury  Department  dated  January  4,  1919;  L  T.  S.  1918, 
Y  3716.    See  p.  413  for  a  diseuBsion  of  obsolesconee  under  the  1916  Law. 
MBevenne  Act  of  1918,  {§214  (a)  9,  234  (a)  8. 
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determined.  In  any  case  in  which  an  allowance  has  been  made 
for  amortization  of  cost,  the  taxpayer  will  not  be  allowed  to  re- 
store to  his  invested  capital  for  the  purpose  of  the  excess-profits 
tax  any  portion  of  the  amount  covered  by  such  allowance .*• 

Scope  of  Provision  fob  Ahobtization.  Any  allowance  made 
to  a  taxpayer  by  a  contracting  Department  of  the  Government 
or  by  any  other  contractor  for  amortization  or  fall  in  the  value 
of  property,  either  as  a  part  of  the  cost  of  production  or  as  a 
part  of  the  price  of  the  product,  shall  be  included  in  gross  income. 
The  amount  to  be  allowed  as  a  deduction  from  gross  income  for 
amortization  for  the  purpose  of  the  tax  is  to  be  based  upon  the 
provisions  of  the  statute  and  the  regulations  issued  pursuant 
thereto.  The  deduction  should  be  made  upon  this  basis  and  not 
upon  the  basis  of  any  amounts  contractually  or  othd!rwise  de- 
termined. The  allowance  for  amortization  covers  the  decline  in 
value  of  the  property  subject  thereto  and  is  inclusive  of  the  de- 
preciation which  would  ordinarily  be  allowable  separately.  De- 
preciation for  any  taxable  period  after  December  31, 1917,  should, 
\therefore,  not  be  claimed  with  respect  to  property  as  to  which 
an  allowance  for  amortization  is  claimed.^ 

Property  the  Cost  op  Which  May  Be  Amortized.  The  tax- 
payer  may  make  a  reasonable  deduction  from  gross  income  not 
in  excess  of  a  sum  sufficient  to  extinguish  the  cost  of  buildings, 
machinery,  equipment,  or  other  facilities  constructed,  erected,  in- 
stalled, or  acquired  on  or  after  April  6,  1917,  for  the  production 
of  articles  contributing  to  the  prosecution  of  the  recent  war,  and 
of  vessels  constructed  or  acquired  on  or  after  such  date  for  the 
transportation  of  articles  or  men  contributing  to  the  prosecution 
of  the  recent  war.  In  the  case  of  property  the  construction  or 
installation  of  which  was  commenced  before  April-  6,  1917,  and 
completed  subsequently  to  that  date,  amortization  will  be  allowed 
with  respect  only  to  the  cost  incurred  on  or  after  April  6,  1917.®^ 

Cost  Recoverable  Through  Amortization.  The  total  amount 
to  be  extinguished  by  amortization,  in  general,  is  the  excess  of 
the  unextinguished  or  unrecovered  cost  of  the  property  over  its 
maximum  value  (either  for  sale  or  for  use  as  part  of  the  plant 

59 Beg.  45,  Art.  186.  For  a  definition  of  the  term  " government  contract" 
see  Beg.  45,  Art  1510. 

60  Beg.  45,  Art.  181. 

61  Beg.  45,  Art  182. 
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or  equipment  of  a  going  business)  under  stable  postwar  condi- 
tions. Under  the  provisions  of  the  statute  authorizing  reexami- 
nation of  the  claim  at  any  time  within  three  years  after  the  ter- 
mination of  the  recent  war,  the  allowance  will  be  finally  de- 
termined upon  such  basis.  However,  in  many  cases  it  was  im- 
practicable during  tie  calendar  year  1919  to  make  final  determi- 
nation either  of  the  length  of  the  amortization  period  or  of  the 
value  of  the  property  under  stable  postwar  conditions.  Conse- 
quently, in  returns  made  during  the  calendar  year  1919  the  amor- 
tization allowance  was  tentatively  determined  in  accordance  with 
the  rules  contained  in  the  next  two  paragraphs.** 

Cost  Which  May  Be  Amortized.    For  the  purpose  of  making 
returns  in  1919  the  total  amount  to  be  extinguished  by  amortiza- 
tion is  the  difiference  between  the  value  of  the  property  on  the 
bases  indicated  below  and  the  original  cost  of  the  property  less 
any  amounts  otherwise  deducted  for  depreciation,  losses,  etc., 
prior  to  January  1,  \1918 ;  or  in  the  case  of  property  acquired  or 
completed  after  December  31, 1917,  it  is  the  difference  between  the 
value  of  the  property  on  the  bases  indicated  below  and  the  cost  of 
such  property  at  the  date  of  acquisition  or  completion.     (1)  In 
the  case  of  property  useful  only  during  the  war  period  and  per- 
manently discarded  at  the  date  of  the  return  the  basis  is  the  sal- 
vage value  as  of  the  date  when  the  property  was  discarded.    (2) 
In  the  case  of  property  still  in  use  which  will  not  be  required 
for  the  future  use  of  the  business  and  which  is  certain  to  be  per- 
manently discarded  before  the  last  installment -payment  of  the 
tax  covered  by  the  return  the  basis  is  the  salvage  value  as  of 
the  date  when  the  property  will  be  permanently  discarded.    (3) 
In  the  case  of  other  property  ^e  basis  for  amortization  calculation 
will  be  the  estimated  value  of  the  property  to  the  taxpayer  in 
terms  of  its  actual  use  or  employment  in  his  going  business,  such 
value  in  no  case  to  be  less  than  the  sale  or  salvage  value  of  the 
property,  provided,  however,  that  in  no  case  may  the  preliminary 
estimate   (for  purposes  of  returns  to  be  made  in  1919)  of  the 
amount  of  such  merchandise  exceed  25%  of  the  cost  of  property. 
In  the  final  determination  the  amount  of  the  amortization  allow- 
ance will  be  ascertained  upon  the  basis  of  stable  post  war  condi- 
tions under  regulations  to  be  promulgated  when  these  conditions 

tt  Beg.  45,  Art.  183. 
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become  apparent.  A  special  record  of  «iU  prc^erty  falling  in 
classes  (1)  and  (2)  must  be  preserved  by  the  taxpayer  and  the 
Commissioner  must  be  promptly  advised  (a)  if  such  property  is 
restored  to  u^e;  (b)  the  selling  price  if  sold;  and  (c),  if  still  on 
hand  and  not  in  use  at  the  close  of  the  three-year  period,  the  rea- 
sons why  such  property  has  not  been  disposed  of  .^ 

n  Beg.  45,  Ait.  184  as  amended  by  T.  D.  2859.  It  ia  to  be  noted  that  the 
original  ruling  of  the  Treasikry  Department  in  this  connection  read  as  f  oUows : 
^'The  total  amount  to  be  extinguished  by  amortization  is  the  difference  be- 
tween the  original  cost  to  the  taxpayer  of  the  property  and  its  value  to  the 
taxpayer  at  the  close  of  the  amortization  period  (a)  for  sale  or  (b)  for  nae, 
immediate  or  prospective,  as  part  of  the  plant  or  equipment  of  a  gding  busi- 
itess,  whi<Shever  value  is  the  larger,  less  any  amounts  otherwise  deducted  or 
deductible  for  wear,  tear,  obsolescence  and  loss.  In  the  case  of  property 
constructed  or  the  installation  of  which  was  commenced  before  April  6,  1917, 
and  completed  subsequent  to  that  date  amortization  will  be  allowed  with 
respect  only  to  the  cost  incurred  on  or  after  April  6,  1917. ' '  This  ruling  was 
then  changed  to  correspond  with  the  rule  in  the  text  foregoing,  except  that 
(3)  read  as  follows:  ''In  the  case  of  other  property  the  basis  is  the  estimated 
reproduction  cost  as  of  April,  1919,  of  such  property  in  its  then  condition. 
In  the  final  determination  such  cost  will  be  ascertained  under  stable  postwar 
conditions,  without  reference  to  such  date."  The  present  regulation  more 
justly  carries  out  the  intent  of  the  statute  to  aUow  a  deduction  because  of 
expenditures  made  during  war  time  which  would  not  have  been  made  imder 
peace  conditions,  for  the  reason  that  the  normal  business  of  the  taxpayer 
would  not  have  required  increased  facilities.  Senator  Simmons  in  discussing 
this  provision  in  the  Senate,  February  11,  1919,  said:  ''I  can  answer  the 
Senator  generally  by  saying  that  if  by  reason  of  the  investment  of  his  profits 
in  an  extension  of  his  yards  he  has  constructed  a  plant  which  was  necessary 
in  time  of  war  to  meet  the  demands  which  were  made  upon  him  at  that  time 
for  production,  but  which  after  the  termination  of  the  war  has  depreciated  in 
value  because  not  needed;  in  that  case,  under  the  amortization  provision  he 
will  be  allowed  to  amortize  to  the  full  ex^t  of  the  depreciation'  value.  Of 
course,  if  there  is  salvage  he  would  be  allowed  to  amortize  only  down  to  the 
salvage  value."  (Congressional  Record,  February  17,  1919,  p.  3774.)  Under 
the  rule  established  by  the  regulation  last  quoted  "reproduction  cost"  as  of 
April,  1919,  which  in  most  cases  would  exceed  the  cost  of  property  to  be 
amortized  was  taken  as  a  temporary  basis,  final  determination  being  post- 
poned until  ''stable  postwar  conditions"  arrived.  In  order  therefore  to  have 
secured  present  relief  by  virtue  of  the  amortization  provision  of  the  statute 
by  extinguishing  amortization  by  the  difference  between  "salvage  value"  and 
original  cost,  the  tsixpayer  must  have  permanently  discarded  property  before 
December  15,  1919  (or  the  last  installment  date).  The  injustice  of  taking 
"salvage  value"  in  one  case  and  "reproduction  cost"  in  another  may  be 
illustrated  by  the  case  of  the  taxpayer  who  had  purchased  two  machines  and 
discarded  one  of  them,  and  another  taxpayer  who  had  purchased  one  machine 


DEPRECIATION,  OBSOLESCENCE  AND  AMORTIZATION  423 

Method  op  Amortization.  For  the '  purpose  of  makin|^  re- 
turns in  1919  the  amount  to  be  extinguished  by  amortization 
should  be  spread  in  proportion  to  the  net  income  (computed  with- 
out benefit  of  the  amortization  allowance)  between  January  1, 

1918,  and  the  following  dates :  (a)  it  the  claim  is  based  on  sub- 
division (1)  of  the  precediDg  paragraph,  the  date  when  the  prop-^ 
erty  was  permanently  discarded;  (b)  if  the  claim  is  based  on 
subdivision  (2)  of  the  preceding  paragraph,  the  date  upon  which 
the  property  will  be  permanently  discarded;  and  (c)  if  the  claim 
is  based  upon  subdivision  (3)  of  the  preceding  paragraph,  April, 

1919.  All  taxpayers  claiming  an  allowance  for  amortization  will 
be  required  to  estimate  the  amount  of  their  net  income  for  the 
period  betwepn  January  1,  1918,  and  the  dates  specified  above, 
and  also  to  estimate  what  part  of  such  net  income. is  properly  al- 
locable to  the  calendar  y6ar  1918  and  what  part  thereof  is  prop- 
erly allocable  to  the  calendar  year  1919.  Such  estimates  shall  be 
the  basis  for  apportioning  the  amounts  to  be  extinguished  by 
amortization  between  tl^e  calendar  years  1918  and  1919.  ^  Tax- 
payers reporting  on  the  fiscal  year  basis  (a)  in  all  computations 
based  upoi\  1918  rates  should  use  the  amount  of  such  allowance 
apportioned  to  the  calendar  year  1918;  (b)  in  any  computation 
based  upon  1919  rates  for  a  year  beginning  in  1918  and  ending  in 
1919  should  use  the  amount  of  such  allowance  apportioned  to  the 
calendar  year  1919;  and  (c)  in  any  computation  for  a  fiscal  year 
beginning  in  1919  should  use  as  many  twelfths  of  the  allowance 
apportioned  to  the  calendar  year  1919  as  there  are  months  of 
such  fiscal  year  falling  in  the  calendar  year  1919.**  A  claim  for 
amortization  applicable  to  the  portion  of  the  calendar  year  1918 
covered  by  the  return  of  the  taxpayer  for  the  taxable  year  1918 
should  be  included  in  such  return  and  if  such  amortization  is  not 
claimed  therein  it  may  not  be  taken  in  the  return  covering  the 
taxable  year  1919.  The  return  for  the  taxable  year  1919  should 
provide  only  for  the  proper  amortization  applicable  to  such  tax- 
able year  ascertained  in  accordance  with  the  above  provisions. 

of  a  eapacit7  equivalent  to  the  capacity  of  the  two  machines  of  the  first 
taxpayer.  Under  the  last  quoted  rule,  the  former  would  immediatelj  obtain 
the  benefit  of  the  amortization  provision  and  the  latter  would  not  have  obtained 
it  until  the  problematical  time  when  '^ stable  postwar  conditions"  return,  if 
ever.  This  came  dose  to  being  arbitrary  discrimination. 
MBeg.  45,  Art  185. 


424  FEDERAL  INOOME  'tAX. 

However,  in  cases  where  it  will  be  impracticable  to  determine  ac- 
curately the  amortization  during  the  calendar  year  1919,  any  re- 
turns made  during  such  period  should  include  amortization  allow- 
ances tentatively  determined  in  accordance  with  this  and  the  pre- 
ceding paragraphs.  Returns  made  for  the  taxable  year  1918,  in 
cases  where  the  taxpayers  are  entitled  to  amortization  claims, 
sl^ould  include  such  claims  ascertained  as  above  provided,  and  if 
subsequently  the  amortization,  as  finally  determined  differs  essen- 
tially from  the  amount  claimed  in  the  returns  filed,  then  amended, 
returns  should  be  made.^ 

Redetermination  of  Amortization  AUiOWANCE.  Redetermina- 
tion of  the  deduction  allowed  on  account  of  amortization  may,  or 
at  the  request  of  the  taxpayer  must,  be  made  by  the  Commissioner 
at  any  time  wjthin  three  years  after  the  termination  of  the  recent 
war,  and  if  as  a  result  of  an  appraisal  or  from  other  evidence 
it  is  found  that  the  deduction  originally  allowed  was  incorrect, 
the  amount  of  tax  due  for  each  taxable  year  during  the  amortiza- 
tion period  will  be  adjusted  by  additional  assessment  or  by  re- 
fund.«« 

Information  to  Be  B\jrnished  by  Taxpayer,  To  obtain  the 
benefit  of  this  provision  of  the  statute  the  taxpayer  must  establish 
to  the  satisfaction  of  the  Commissioner  that  the  entire  deduction 
claimed  and  the  proportion  claimed  for  any  particular  year  are 
reasonable.  The  taxpayer  must  also  submit  a  supplementary 
statement  setting  forth  the  following  information :  (a)  a  descrip- 
tion of  the  property  in  reasonable  detail;  (b)  the  date  or  dates  on 
which  the  property  was  acquired,  and  from  whom,  or,  if  con- 
structed, erected,  or  installed  by  the  taxpayer,  the  dates  on  which 
such  construction,  erection,  or  installation  was  begun  and  com- 
pleted; (c)  evidence  establishing  the  intention  of  the  taxpayer  on 
and  after  April  6,  1917,  or  on  and  after  the  date  of  acquisition  or 
the  date  of  beginning  construction,  erection,  or  installation,  to 
devote  such  property  or  vessels'to  the  production  of  articles  (or, 
in  the  case  of  vessels,  the  transportation  of  articles  or  men)  con- 
tributing to  the  prosecution  of  the  recent  war;  (d)  the  cost  of 
construction,  erection,  installation,  or  acquisition;  (e)  the  value 

85  Letter  from   Treasury  Department  dated  June  9,  1919;   I.  T,  S.  1919. 
1 3391. 
66  Reg.  45,  Art.  187. 
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of  the  propertjTafter  termination  of  the  amortization  period;  (f) 
a  segregation  of  the  property  permanently  discarded,  or  of  the 
property  which  will  be  permanently  discarded  before  the  last  in- 
stallment payment  covered  by  the  return ;  (g)  all  deductions  from 
gross  income  otherwise  taken  or  claimed  with  respect  to  such 
property ;  (h)  the  computation  by ^  which  the  total  amount  to  be 
extinguished  by  amortization  was  determined;  and  (i)  the  com- 
putation by  which  the  proportion  of  the  amortization  .charge 
claimed  as  a  deduction  in  the  taxable  year  for  which  return  is 
being  made  was  determined,'^ 

• 

07  Beg.  45^  Art  188. 
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DEPLETION — m  OENBKAL 

I 

The  Beyenue  Act  of  1918  contains  a  provision  for  the  deduction 
of  an  allowance  for  depletion  in  the  case  of  mines,  oil  wells,  gas 
wells  or  any  other  natural  deposits  and  timber.^  The  same  allow- 
ance is  permitted  to  individuals  as  to  corporations  and  is  per- 
mitted to  non-resident  aliens  or  foreign  corporations  with  respect 
to  property  located  in  the  United  States.  Depletion  is  the  loss 
sustained  through  the  progressive  exhaustion  of  a  mineral  deposit 
or  timber  supply.  Depletion  allowances  are  made  because  mineral 
deposits  and  timber  supplies  are  exhaustible  and  because  each 
unit  removed  reduces  the  amount  recoverable,  and  hence  the 
value  of  the  property.  The  1916  Law  provided  for  an  allowance 
for  depletion  in  the  case  of  mines,  oil  and  gas  wells.*  That  law 
provided,  in  the  case  of  oil  and  gas  wells,  a  reasonable  allowance 
for  actual  reduction  in  flow  and  production,  and  in  the  case  of 
mines  a  reasonable  allowance  not  to  exceed  the  market  value  in 
the  mine  of  the  product  thereof  which  had  been  mined  and  sold 
during  the  year  for  which  the  return  and  computation  were  made. 
The  present  laW  does  not  limit  the  deduction  for  depletion  in 
the  same  way  but  permits  a  reasonable  allowance  according  to  the 
peculiar  conditions  of  each  case.  Both  the  1916  Law  and  the  1918 
Law  permit  the  allowance  for  depletion  to  be  based  upon  the 
value  of  the  property  as  of  March  1,  1913,  or  the  cost,  if  the 
property  has  been  acquired  since  that  date.  The  1916  Law  made 
no  reference  to  lessees  and  the  Treasury  Department  ruled  that  a 
lessee  could  claim  no  depletion  with  respect  to  the  value  of  the 
natural  deposit  on  March  1,  1913.*  The  present  law  provides  that 
in  the  case  of  leases  the  deduction  shall  be  equitably  apportioned 
between  the  lessor  and  the  lessee.    With  respect  to  depletion  the 

IHevenue  Act  of  1918,  §214  (a)  and  §234  (a). 
tBevenue  Act  of  1916,  §  5,  i  6  and  §  12. 

8  The  court,  however,  has  held  to  the  contrary.     See  Mohawk  Mining  Oo.  v. 
WeiBB,  XJ.  S.  Dist.  Ct,  N.  D.  of  Ohio,  I.  T.  S.  1919,  K  3636. 
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Treasury  Department  has  ruled  under  the  1918  Law  as  stated  in 
the  following  paragraphs.* 

Depletion  of  Mines,  Oil  and  Oas  Wells.  A  reasonable  deduc- 
tion from  gross  income  for  the  depletion  of  natural  deposits  and 
for  the  depreciation  of  improvements  is  permitted,  based  (a)  upon 
cost,  if  acquired  after  February  28,  1913,  or  (b)  upon  the  fair 
matket  value  as  of  March  1, 1913,  if  acquired  prior  thereto,  or  (c) 
upon  the  fair  market  value  within  30  days  after  the  date  of  dis- 
covery in  the  case  of  mines,  oil  and  gas  wells  discovered  by  the 
taxpayer  after  February  2§,  1913,  where  the  fair  market  value 
is  materially  disproportionate  to  the  cost.  The  essence  of  this 
provision  is  that  the  owner  of  such  property,  whether  it  be  a  lease- 
hold* or  freehold,  shall  secure  through  an  aggregate  of  annual 
depletion  and  depreciation  deductions  a  return  of  the  amount  of 
capital  invested  by  him  in  the  property,  or  in  lieu  thereof  an 
amount  equal  to  the  fair  market  value  as  of  March  1,  1913,  of 
the  properties  owned  prior  to  that  date,  or  an  amount  equal  to  the 
fair  market  value  within  thirty  days  after  the  date  of  discovery 
of  mines,  oil  or  gas  wells  discovered  by  the  taxpayer  on  or  after 
March  1,  1913,  and  not  acquired  as  the  result  of  purchase  of  a 
proven  tract  or  lease,  where  the  market  value  of  the  property  is 
materially  disproportionate  to  the  cost ;  plus  in  any  case  the  sub- 
sequent cost  of  plant  and  equipment  (less  salvage  value),  and 
tmderground  and  overground  development,  which  is  not  charge- 
able to  current  operating  expense,  but  not  including  land  values 
for  purposes  other  than  the  extraction  of  minerals.  Operating 
owners,  lessors,  and  lessees  are  entitled  to  deduct  an  allowance 
for  depletion,  but  a  stockholder  in  a  mining  or  oil  or  gas  corpo- 
ration is  not.* 

Capital  Recoverable  Through  Depletion  Allowance  in  the  Case 
of  Owner.    In  the  case  of  an  operating  owner  in  fee  or  a  lessor 

4  This  chapter  gives  only  the  general  rules  with  respect  to  depletion.  The 
special  rules  with  respect  to  mines,  oil  and  gas  wells,  and  timber  are  given  in 
the  chapters  following. 

Blinder  the  1916  Law  no  allowance  for  depletion  was  permitted  by  the 
Treasury  Department  in  the  case  of  a  lessee,  but  the  lessee  was  permitted  to 
claim  "depreciation''  on  the  actual  bonus  or  other  cost  incurred  in  acquiring 
and  developing  property.  The  courts,  however,  have  held  that  a  deductien 
should  be  allowed  to  the  lessee,  under  the  1916  Law.  (Mohawk  Mining  Co.  ▼. 
Weiss,  U.  8.  Dist.  a.,  N.  D.of  Ohio,  L  T.  8.  1919,  H  3635.) 

•  Beg.  45,  Art.  201. 
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the  capital  remaining  in  any  year  recoverable  through  depletion 
allowances  is  the  sum  of  (a)  the  cost  of  the  property,  or  its  fair 
market  value  as  of  March  1,  1913,  or  its  fair  market  value  within 
30  days  after  discovery,  as  the  case  may  be,  plus  (b)  the  cost  of 
subsequent  improvements  and  development  not  charged  to  cur- 
rent operating  expenses,  but  minus  (c)  deductions  for  depletion 
which  has  or  should  have  been  taken  "^  to  date,  and  (d)  the  portion 
of  the  capital  account,  if  any,  as  to  which  depreciation  has  been 
and  is  being  deducted  instead  of  depletion.*  The  value  of  the 
surface  of  the  land  sihould  be  taken  into  consideration.*  In  no 
case,  however,  may  a  lessor  include  in  his  capital  recoverable 
through  such  an  allowance  any  part  of  'development  costs  not 
borne  by  tW  lessor  nor  any  part  of  the  discovery  value.^* 

Capital  Recoverable  Through  Depletion  Allowance  in  the  Case 
of  Lessee.  In  the  case  of  a  lessee  the  capital  remaining  in  any 
year  recoverable  through  .depletion  allowances  is  the  sum  of  (a) 
the  cost  of  the  leasehold,  or  its  fair  market  value  as  of  March  1, 
1913,  or  its  fair  market  value  within  30  days  after  discovery,  as 
the  case  may  be,  plus  (b)  the  cost  of  subsequent  improvements 
and  development  not  charged  to  current  operating  expenses,  but 
minus  (c)  deductions  for  depletion  which  has  or  should  have  been 
taken  to  date,  and  (d)  the  portion  of  the  capital  account,  if  any, 
as  to  which  depreciation  has  been  and  is  being  deducted  Instead 
of  depletion.  Any  annual  or  periodical  rents  or  royalties  supple- 
menting the  bonus  or  other  amount  paid  for  the  lease  may  be 
charged  to  current  operating  expenses  or,  until  the  property 
reaches  the  operating  stage,  to  capital  account,  and  in  the  lattev 

7  It  is  to  be  noted  that  the  ruling  contemplates  that  depletion  must  be  taken 
consistently  from  year  to  year  and  more  depletion  than  is  allocated  to  the 
production  bf  one  year  cannot  be  taken  by  reason  of  the  fact  that  less  has 
been  deducted  in  a  past  year  than  could  have  been  properly  allocated  to  such 
past  year. 

8 Depreciation  should  be  claimed  on  all  physical  property  ''including  rigs, 
tools,  machinery,  pipes,  casing,  and  other  equipment  necessary  to  the  operation 
of  the  wells  or  the  field.  The  ''physical  property"  as  to  which  depreciation, 
as  distinguished  from  depletion,  should  be  claimed  in  the  ease  of  the  oil  and 
gas  industry  is  enumerated  elsewhere  in  this  book.  See  p.  468.  Depletion 
applies  only  to  the  loss  due  to  ^exhaustion  of  the  natural  resource.    ^ 

9  That  is,  in  the  case  of  an  owner  the  value  of  the  surface  of  the  land 
should  not  be  considered  as  a  part  of  the  value  of  the  natural  deposit. 

10  Reg.  45,  Art.  202. 
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event  will  form  a  part  of  the  capital  returnable  through  deduc- 
tions for  depletion.** 

Apportionment  of  Deductions  Between  Lessor  and  Lessee.  As 
the  value  of  property  comprehends  the  interests  of  both  lessor 
and  lessee,  no  computation,  for  the  purpose  of  depletion  allow- 
anceSy  of  the  value  of  these  interests  separately  aiS  of  any  date 
which  combined  exceeds  the  value  of  the-  property  in  fee  simple 
will  be  permitted.**  The  same  principle  applies  to  holders  of 
fractional  interests.  If  the  aggpregate  deduction  claimed  is 
deemed  excessive,  the  Commissioner  i^ay  request  the  owner  or 
lessee  to  show  that  the  valuation  claimed  does  not  exceed  the  fair 
market  value  of  the  property  at  a  specified  date  determined  in 
the  manner  explained  below.*'.  The  lessor  and  lessee  should, 
with  the  approval  of  the  Commissioner,  equitably  apportion  the 
allowance  in  the  light  of  the  peculiar  conditions  in  each  case  and 
on  the  basis  of  their  respective  interests  therein.  To  the  return 
of  every  taxpayer  claiming  an  allowance  for  depletion  in  respect 
of  (a)  property  in  which  he  owns  a  fractional  interest  only  or  (b) 
a  leasehold  or  (c)  property  subject  to  a  lease,  there  should  be  at- 
ti>.?hed  a  statement  setting  forth  the  name  and  address  and  the 
precise  nature  of  the  holdings  of  each  person  interested  in  the 
property.** 

Determination  of  Cost  of  Deposits.  In  any  case  in  which  a 
depletion  or  depreciation  deduction  is  computed  on  the  basis  of 
the  cost  or  price  at  which  any  mine,  mineral  deposit,  mineral 
rights,  or  leasehold  was  acquired,  the  owner  or  lessee  will  be  re- 
quired upon  request  of  the  Commissioner  to  show  that  the  cost 
or  price  at  which  the  property  was  bought  was  fixed  for  the 
purpose  of  a  bona  fide  purchase  and  sale,  by  which  the  property 
passed  to  an  owner,  in  fact  as  well  as  in  form,  different  from  the 
vendor.**    No  fictitious  or  inflated  cost  or  price  will  be  permitted 

11  Beg.  45,  Art  203. 

IS  This  ruling  means  that  the  value  of  the  property  as  of  March  1,  1913, 
or  the  value  as  of  thirty  days  after  date  of  discovery  must  be  apportioned 
between  the  lessor  and  lessee,  but  if,  for  instance,  the  lessee  has  paid  a  bonus 
in  addition  to  royalties  the  lessee's  depletion  should  in  no  case  be  less  than 
the  amount  of  the  bonus  regardless  of  what  the  value  may  have  been  on  any 
particular  date. 

IS  See  p.  430. 

14  Beg.  45,  Art.  204. 

15  That  is,  owners  of  a  natural  deposit  will  not  be  allowed  to  base  depletion 
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to  form  the  basis  of  any  calculation  of  a  depletion  or  depreciation 
deduction,  and  in  determining  whether  or  not  the  price  or  cost  at 
which  any  purchase  or  sale  was  made  represented  the  actual  mar- 
ket value  of  the  property  sold,  due  weight  will  be  given  to  the 
relationship  or  connection  existing  between  the  person  selling  the 
property  and  the  buyer  thereof .*• 

Determination  of  Fair  Market  Value  of  Deposits.  Where  the 
fair  market  value  of  the  property  at  a  specified  date  in  lieu  of  the 
cost  thereof  is  the  basis  for  depletion  and  depreciation  deductions, 
such  value  must  be  determined,  subject  to  approval  or  revision  by 
the  Commissioner,  by  the  owner  of  the  property  in  the  light  of 
the  conditions  and  circumstances  known  at  that  date,  regardless 
of  later  discoveries  or  developments  in  the  property  or  in  methods 
of  mining  or  extraction.  The  value  sought  should  be  that  estab- 
lished assuming  a  transfer  between  a  willing  seller  and  a  willing 
buyer  as  of  that  particular  date.  No  rule  or  method  of  determin- 
ing the  fair  market  value  of  mineral  property  is  prescribed,  but 
the  Commissioner  will  lend  due  weigtit  and  consideration  to  any 
and  all  factors  and  evidence  having  a  bearing  on  the  market 
value,  such  as  cost,  actual  sales  and  transfers  of  similar  properties, 
market  ,value  of  stock  or  shares,  royalties  and  rentals,  value  fixed 
by  the  owner  for  purposes  of  the  capital  stock  tax,  valuation  for 
local  or  state  taxation,  partnership  accountings,  records  of  liti- 
gation in  which  the  value  of  the  property  was  in  question,  the 
amount  at  which  the  property  may  have  been  inventoried  in 
probate  court,  disinterested  appraisals  by  approved  methods,  and 
other  factors." 

Revaluations  of  Deposits  Not  Allowed.  The  cost  of  the  prop- 
erty or  its  fair  market  value  at  a  specified  date,  as  the  case  may 
be,  plus  subsequent  charges  to  capital  account  not  deductible  as 
current  expense,  will  be  the  basis  for  determining  the  depletion 
and  depreciation  deductions  for  each  year  during  the  continuance 
of  the  ownership  under  which  the  fair  market  value  or  cost  was 
fixed,  and  during  such  ownership  there  can  be  no  revaluation  for 
the  purpose  of  this  deduction.  This  rule  will  not  forbid  the  redis- 
tribution of  the  capital  account  over  the  estimated  number  of 

on  a  greater  value  by  reason  of  incorporating  or  re-incorporating  where  the 
change  of  ownership  is  one  of  form  and  not  substance. 

16  Beg.  45,  Art.  205. 

17  Beg.  45,  Art.  206. 
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units  remainmg  in  the  property  in  accordance  with  either  of  the 
two  niles  set  forth  elsewhere  in  this  book.*' 

Oomputation  of  Allowance  for  Depletion  of  IGnee  and  Oil 
Wells.  When  the  cost  or  valvs  as  of  March  1,  1913,  or  within  30 
dayp  after  the  date  of  discovery  of  the  property  shal^l  have  been 
determined,  and  the  number  of  mineral  units  in  the  property  as 
df  the  date  of  acquisition  or  valuation  shall  have  been  estimated, 
the  division  of  the  former  amount  by  the  latter  figure  will  give 
the  unit  value  for  purposes  of  depletion,  and  the  depletion  allow- 
ance for  the  taxable  year  may  be  computed  by  multiplying  such 
unit  value  by  the  number  of  units  of  mineral  extracted  during 
the  year.  If,  however,  proper  additions  are  made  to  the  capital 
account  represented  by  the  original  cost  or  value  of  the  property, 
or  imforeseen  circumstances  necessitate  a  revised  estimate  of  the 
number  of  mineral  units  in  the  ground,  a  new  unit  value  for  pur- 
poses of  depletion  may  be  found  by  dividing  the  capital  account 
at  the  end  of  the  year,  less  deductions  for  depletion  to  the  begin- 
ning of  the  taxable  year  which  have  or  should*  have  been  taken, 
by  the  number  of  units  in  the  ground  at  the  beginning  of  the  tax- 
able year.  This  number,  unless  a  revision  of  the  original  estimate 
has  been  necessary,  will  equal  the  number  of  units  in  the  ground 
at  the  date  of  original  acquisition  or  valuation  less  the  number 
extracted  prior  to  the  taxable  year.  If,  however,  a  recalculation 
is  needed,  the  number  of  units  at  the  beginning  of  the  year  will 
be  the  sum  of  the  gross  production  of  the  year  and  the  estimated 
mineral  reserves  in  the  property  at  the  end  of  the  year.** 

Depletion  and  Depreciation  Account  on  Books.  Every  taxpayer 
claiming  and  making  a  deduction  for  depletion  and  depreciation 
of  mineral  property  must  keep  accurate  ledger  accounts  in  which 
shall  be  charged  the  fair  market  value  as  of  March  1,  1913,  or 
within  30  days  after  the  date  of  discovery,  or  the  cost,  as  the  case 
may  be,  (a)  of  the  property,  and  (b)  of  the  plant  and  equipment, 
together  with  such  amounts  expended  for  development  of  the 
property  or  additions  to  plant  and  equipment  since  that  date  as 
.have  not  been  deducted  as  expense  in  his  returns.  These  accounts 
should  be  credited  with  the  amount  of  the  depreciation  and  deple- 
tion deduction  claimed  and  allowed  each  year,  or  the  amount  of 

IS  Beg.  46,  Art.  207.     For  the  exceptionB  indicated  in  the  text  abeve^  see 
pp.  436  and  448. 
19  Beg.  45,  Art  210. 
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the  depreciation  and  depletion  should  be  credited  to  depletion  and 
depreciation  reserve  accounts,  to  the  end  that  when  the  sum  of 
the  credits  for  depletion  and  depreciation  equals  the  value  or  cost 
of  the  property,  plus  the  amount  added  thereto  for  the  develop- 
ment or  additional  plant  and  equipment,  less  salvage  value  of  the 
physical  property,  novfurther  deduction  for  depletion  and  de- 
preciation with  respect  to  the  property  will  be  allowed.  Because 
of  the  fact  that  depreciation  and  depletion  deductions  are  applied 
against  different  capital*  sums,  which  are  u^ally  returnable  at 
different  rates,  it  is  essential  that  these  accounts  be  kept  sepa- 
rately ;  that  is,  the  cost  or  value  of  physical  property  subject  to 
depreciaion  with  deductions  for  depreciation  enter  into  one  ac- 
count, while  the  cost  or  value  of  the  property  (exclusive  of 
physical  property),  together  with  additions  for  such  development 
costs  as  have  not  been  charged  to  current  operating  expenses  or 
deducted  as  depletion,  enter  into  a  separate  account.  If  dividends 
are  paid  out  of  a  depletion  or  depreciation  reserve,  the  stockhold- 
ers must  be  expressly  notified  that  the  dividend  is  a  return  of 
capital  and  not  an  ordinary  dividend  out  of  profits  » 

Rule  Under  the  1909  Law.  The  Act  of  August  5, 1909,  did  not 
provide  for  deductions  from  gross  income  on  account  of  depletion 
of  nfatural  resources.  The  fact  that  revenues  derived  from  oper- 
ating mines  resulted  to  some  extent  in  exhaustion  of  the  capital, 
established  under  that  law  no  ground  for  the  deduction  from 
gross  income  of  the  value  of  the  ore  extracted.'^  Lessors  could 
claim  no  deduction  from  royalties  with  respect  to  depletion."* 
Lessees  were  allowed  to  claim  a  deduction  of  a  proportionate 
amount  of  the  cost  of  the  lease,  but  not  of  the  value  of  the  deposit 
at  the  incidence  of  the  tax.**  Although  the  Treasury  Department 
prescribed  rulings  for  determining  depletion  under  the  1909 
Law  •*  such  rulings  were  not  authorized  by  the  statute,  and  a  cor- 
poration which  had  claimed  depletion  thereunder  could  not  claim 

so  Keg.  45,  Art.  216;  Manual  of  OU  and  Gas  Indulitry,  p.  37.  See  Beg.  45, 
Art.  1549,  for  the  rule  with  respect  to  diyidends  paid  out  of  depletion  reserves. 
(See  p.  304.)  It  should  be  kept  in  mind  th»t  any  dividend  j>aid  out  will  be 
deemed  to  be  from  earnings  (and  therefore  taxable)  unless  the  corporation 
has  no  surplus  representing  earnings  accumulated  since  February  28,  1913. 

81  Stratton  's  Independence  Limited  v.  Howbert,  231  XT.  S.  339. 

88  Sargeant  Land  Co.  v.  von  Baumbach,  242  XT.  S.  503. 

88  Biwabik  Mining  Co.  v.  U.  S.,  247  U.  S.  116. 

84  T.  D.  1675. 
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that  the  Treasury  Department  i^as  estopped  by  such  relations 
from  assessing  the  tax  without  the  benefit  of  any  depletion  under 
that  law.*^ 

Bnle  Under  the  1013  Law.  The  1913  Law  allowed  the  taxpayer 
to  deduct  from  the  gross  income  of  the  taxable  year  on  account  of 
depletion  of  natural  deposits  an  amount  not  to  exceed  5%  of  the 
gross  value  of  the  output  of  the  ore  at  the  mine  during  the  year.'^ 
The  law  did  not  require  that  the  charge  for  depletion  of  natural 
deposits  must  actually  be  set  up  on  the  books  of  the  taxpayer  in 
order  to  constitute  an  allowable  deduction.  It  was  first  held  that 
such  an  entry  must  be  made  in  order  to  obtain  the  benefit  of  the 
allowance,*'  but  it  was  later  held  that  failure  to  write  off  deple- 
tion would  not  result  in  a  disallowance  of  the  deduction.^  It  is 
now  held  that  **An  operating  owner  will  determine  the  amount 
which  he  is  entitled  to  deduct  in  his  return  as  depletion  by  adding 
to  the  amount  paid  for  the  deposit  or  to  its  fair  market  value  as 
of  March  1, 1913,  if  acquired  prior  thereto,  such  costs  of  develop- 
ment since  that  date,  as  have  not  been  deducted  as  expenses  on  his 
returns,  and  by  dividing  the  resultant  sum  by  the  number  of  units 
in  the  mine  estimated  as  of  the  time  of  it§  acquisition  or  as  of 
March  1,  1913,  if  acquired  prior  thereto,  thereby  determining  the 
per  unit  cost  or  value.  The  taxpayer  is  then  entitled  to  deduct 
as  depletion  for  the  years  1913,  1914  and  1915  the  product  of  the 
per  unit  cost  or  value  multiplied  by  the  number  of  units  produced 
within  the  year,  provided  such  amount  does  not  exceed  5  per  cent 
of  the  gross  value  of  the  output  for  the  year  at  the  mine."*^ 
Under  the  1913  Law  and  under  the  1916  Law  a  lessor  is  permitted 
a  depletion  allowance  which  is  computed  like  that  of  an  oper- 
ating owner,  except  that  where  a  mine  was  leased  before  ]\Iarch  1, 
1913,  the  allowance  for  depletion  in  favor  of  the  lessor  is  based 
not  on  the  fair  market  value  of  the  ore  or  mineral  in  place  as  of 
March' 1,  1913,  but  on  the  lessor's  interest  therein  on  that  date.'^ 

as  Goldfidd  Consolidated  Mines  Go.  v.  Scott,  247  U.  S.  126. 

»  Act  of  October  3,  1913,  1[  B  and  t  G. 

S7  Letter  from  Treasury  Department  dated  May  18,  1916. 

M  T.  D.  2481. 

S9Extraet  from  circular  entitled  "Schedule  for  Depletion — 1909-1917," 
issued  by  the  Treasury  Department,  Mines  and  Minerals  Section,  1919. 

30  Id.  But  since  the  courts  have  held  that  a  lessee  acquires  no  interest  in 
the  mineral  deposits  in  place,  but  only  the  privilege  of  entering  upon  the 

P.  T.— 28 
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Rule  as  to  Mine  Under  the  1916  Law.  Under  the  1916  Law  an 
operating  owner  is  entitled  to  a  reasonable  allowance  for  deple- 
tion, limited  in  the  case  of  mines  to  the  market  value  in  the  mine 
of  the  product  thereof  mined  and  sold  during  the  year,  not  ex- 
ceeding in  the  aggregate  the  capital  originally  invested,  or  in  case 
of  purchase  made  prior  to  March  1,  1913,  the  fair  market  value 
as  of  that  date.  In  order  that  a  taxpayer  may  have  the  benefit  of 
the  authorized  deduction  for  depletion,  the  amount  claimed  must 
actually  be  charged  off  on  his  books  before  the  allowance  can  be 
granted.'*  An  operating  owner  will  determine  the  amount  whieh 
he  is  entitled  to  deduct  as  depletion  by  adding  to  the  amount  paid 
for  the  ore  or  mineral  or  to  its  fair  market  value  as  of  March 
1,  1913,  if  acquired  prior  thereto,  such  costs  of  development  since 
that  date  as  have  not  been  deducted  as  expenses,  and  by  dividing 
the  resultant  sum  by  the  number  of  units  in  the  mine  estimated  as 
of  the  time  of  its  acquisition  or  as  of  March  1,  1913,  if  acquired 
prior  thereto,  thereby  determining  the  per  unit  cost  or  value.  The 
taxpayer  is  then  entitled  to  deduct  as  depletion  for  the  year  1916 
and  subsequent  years  the  product  of  the  per  unit  cost  or  value 
multiplied  by  the  number  of  units  pr'oduced  within  the  year. 
However,  when  the  aggregate  of  such  deductions  shall  equal  the 
cost  or  fair  market  value  as  of  March  1,  1913,  plus  the  amount 
subsequently  expended  in  developing  the  property  which  had 
not  been  deducted  as  an  expense,  the  taxpayer  will  be  entitled 
to  no  further  deductions.^ 

premises  and  mining  and  removing  such  deposits,  it  would  seem  that  the 
lessor's  interest  in  a  deposit  as  of  March  1,  1913,  was  not,  for  the  purpose 
of  claiming  depletion  under  the  1913  and  1916  Laws,  diminished  by  reason  of 
a  lease  eiriBtlng  on  that  date. 

81  The  amount  need  not  however  be  written  off  in  the  taxable  year.  It  is 
sufSicient  if  the  amount  is  charged  off  before  being  allowed  as  a  deduction. 
Consequently  at  the  time  of  an  examination  of  a  corporation  it  is  allowed  to 
reopen  its  books  and  charge  off  depletion  actually  sustained  for  any  taxable 
year  during  which  the  1916  Law  was  in  effect.  If,  however,  the  facts  do  not 
warrant  the  opening  of  the  books  and  charging  off  depletion  for  any  past  year, 
it  win  not  be  allowed  as  a  deduction.  Thus,  for  example,  if  all  the  earnings 
of  a  year  have  been  distributed  and  there  is  nothing  from  whieh  to  credit  a 
reserve  for  depletion  no  allowance  for  depletion  can  be  credited  to  a  reserve 
account  or  permitted  as  a  deduction.  (Letter  from  Treasury  Department  dated 
June  25, 1918;  L  T.  S.  1919,  f  2119.) 

88 Extract  from  circular  entitled  "Schedule  for  Depletion — ^1909-1917," 
issued  by  the  Treasury  Department,  Mines  and  Minerals  Section,  1919. 
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Bule  as  to  Lessees  Under  Prior  Laws.  As  mining  leases  are 
held  not  to  convey  the  mineral  deposits  in  place,  but  only  the 
privilege  of  entering  upon  the  premises  and  mining  and  removing 
such  deposits,  under  none  of  the  acts  of  1909,  1913,  or  1916  is  a 
lessee  entitled  to  deduction  from  income  on  account  of  depletion. 
But  under  the  provisions  of  the  acts  of  1909,  1913,  and  1916,  au- 
thorizing the  deduction  from  gross  income  of  the  ordinary  and 
necessary  expenses  of  the  business,  including  rentals,  the  lessee 
may  deduct  royalties  paid  as  such  necessary  expenses,  and  in  the 
event  that  he  paid  a  lump  sum  for  his  lease,  such  sum  may  be 
considered  as  rent  paid  in  advance  and,  together  with  the  cost 
of  development  not  deducted  as  expenses,  may  be  divided  by  the 
estimated  number  of  units  in  the  mine  as  of  the  date  of  acquisition 
in  order  to  determine  the  expense  per  unit  for  the  purpose  of  de- 
duction. The  lessee  is  then  entitled  to  deduct  as  expense  the 
product  of  the  per  unit  expense  multiplied  by  the  number  of  units 
produced  within  the  year.  If  the  lessee  is  unable  to  determine  the 
proper  amount  based  upon  investment  in  accordance  with  the 
method  outlined  above,  he  may  deduct  in  his  return  the  pro  rata 
portion  of  the  amount  expended  for  the  lease  and  for  development 
based  upon  the  life  of  the  lease.** 

Depletion  for  Past  Tears  Not  Allowed  Under  Present  Law. 
Where  under  the  act  of  October  3,  1913,  or  of  September  8,  1916, 
a  taxpayer  has  not  been  allowed  to  make  a  deduction  for  the  full 
amount  of  his  depletion,  the  amount  of  such  deficiency  can  not  be 
carried  forward  and  deducted  in  any  later  year.  Depletion  at- 
taches to  each  unit  ot  mineral  or  other  property  removed,  and  a 
taxpayer  should  make  proper  provision  therefor  in  computing  his 
net  income.  Under  the  Revenue  Act  of  1918  the  amount  recover- 
able through  depletion  will  be  the  cost,  or  the  value  as  of  March 
1,  1913,  or  within  30  days  of  the  date, of  discovery,  as  the  case 
may  be,  less  proper  allowance  for  the  mineral  or^other  property 
removed  prior  to  January  1,  1918.'* 


Id.  In  Mohawk  Mining  Co.  v.  Weiss,  XT.  S.  Dist.  Ct.,  No.  D.  of  Ohio, 
I.  T.  S.  1919,  f  3635,  the  court  held  that  the  1916  Law  permitted  the  deduction 
hy  a  lessee  of  an  aOowance  for  depletion. 

84  Manual  for  the  Oil  and  Gas  Industry,  p.  42. 


CHAPTER  28 

DEPLETION  OF  MINES 

The  provision  of  the  Revenue  Act  of  1918  permitting  the  deduc- 
tion of  an  allowance  for  depletion  in  the  case  of  mines,  oil  wells, 
gas  wells,  or  any  other  natural  deposits  and  timber,  has  been  set 
forth  and  discussed  generally  in  the  preceding  chapter.  It  is 
shown  in  that  chapter  that  this  allo'^ance  is  based  (a)  upon  cost, 
if  acquired  after  February  28,  1913,  or  (b)  upon  the  fair  market 
value  as  of  March  1,  1913,  if  acquired  prior  thereto,  or  (c)  upon 
the  fair  market  value  within  thirty  days  after  the  date  of  dis- 
covery in  the  case  of  mines  discovered  by  the  taxpayer  after 
February  28,  1913,  where  the  fair  market  value  is  seriously  dis- 
proportionate to  the  cost.  This  allowance  is  permitted  to  oper- 
ating owners,  lessors  and  lessees,  and  the  capital  recoverable 
through  the  depletion  allowance  in  the  case  of  each  and  the  rules 
with  respect  to  the  apportionment  of  the  deduction  between  lessor 
and  lessee  are  discussed  in  the  same  chapter.*  In  general,  the 
allowance  for  depletion  is  ascertained  by  multiplying  the  number 
of  mineral  units  extracted  from  a  mine  each  year  by  the  unit 
value.  The  unit  value  is  ascertained  by  dividing  cost,  or  value 
as  of  March  1, 1913,  or  within  30  days  after  discovery,  by  the  num- 
ber of  mineral  units  in  the  property  as  of -the  date  of  acquisition 
or  valuation.*  The  preceding  chapter  should  be  coiisulted  for  the 
rulings  regarding  depletion  generally;  certain  special  rules  re- 
lating specifically  to  mines  are  set  forth  below.* 

Determination  of  Quantity  of  Ore  in  Mme.  Every  taxpayer 
claiming  a  deduction  for  depletion  will  be  required  to  estimate  with 
respect  to  each  separate  property  the  total  units  (tons,  pounds, 
ounces,  or  other  units)  of  ores  and  minerals  reasonably  known  or 

1  Beg.  45,  Art.  201. 

8  Beg.  45,  Art.  210. 

8  Many  of  the  rules  stated  in  the  next  chapter  with  regard  to  the  oil  and 
gas  industry  have  a  general  application  and  should  be  coniralted  for  additional 
information. 
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on  good  evidence  believed  to  have  existed  in  the  ground  on  March 
1, 1913,  or  on  the  date  of  acquisition  of  the  property,  or  within  30 
days  after  the  date  of  discovery,  as  the  case  may  be.  In  estimating 
the  total  units  of  ores  and  minerals  for  purposes  of  depletion  the 
property  must  be  considered  in  the  condition  in  which  it  was  on 
March  1,  1913,  or  the  date  of  acquisition,  or  within  30  days  after 
the  date  of  discovery,  but  if  subsequently  during  the  ownership  of 
the  taxpayer  making  the  return  additional  recoverable  mineral 
deposits  have  been  discovered  or  devdoped  which  were  not  taken 
into  account  in  estimating  the  number  of  units  for  purposes  of  de- 
pletion, or  if  it  shall  be  discovered  by  working,  development,  or 
exploration  that  ground  previously  estimated  to  contain  com- 
mercially recoverable  mineral  is  barren  or  contains  only  commer- 
cially unworkable  mineral,  a  new  estimate  of  the  recoverable 
units  of  ores  or  minerals  (but  not  of  the  cost  or  fair  market  value 
at  a  specified  date)  must  be  made  and  when  made  shall  thereafter 
constitute  a  basis  for  depletion.  In  the  selection  of  the  unit  of 
estimate  the  custom  or  practice  applicable  to  the  type  of  mineral 
deposit  and  the  character  of  the  operations  thereon  should  be  con- 
sidered. The  estimate  of  the  recoverable  unifis  of  ores  or  minerals 
for  the  purpose  of  depletion  should  include  (a)  the  ores  and  miners 
als  ''in  sight,"  ** blocked  out,*'  ** developed,"  or  ** assured,"  in 
the  usual  or  conventional  meaning  of  these  terms  in  respect  to 
the  type  of  deposit,  and  may  also  include  (b)  ** prospective"  or 
"'probable"  ores  and  minerals  (in  the  same  sense),  i.  e.,  ores  and 
minerals  that  are  believed  to  exist  on  the  basis  of  good  evidence, 
although  not  actually  known  to  occur  on  the  basis  of  existing  de- 
velopment, but  '* probable"  or  ** prospective"  ores  and  minerals 
may  be  computed  for  purposes  of  depletion  only  as  extensions  of 
known  deposits  into  undeveloped  ground.* 

Depletion  of  Mine  Based  on  Advance  Royalties.  Where  the 
owner  has  leased  a  mining  property  for  a  term  of  years  with  a 
requirement  in  the  lease  that  the  lessee  shall  mine  and  pay  for 
annually  a  specified  number  of  tons  or  other  agreed  units  of 
measurement  of  such  mineral,  or  shall  pay  annually  a  specified 
stun  of  money  which  shall  be  applied  in  payment  of  the  purchase 
price  or  agreed  royalty  per  unit  of  such  mineral  whenever  the 
same  shall  thereafter  be  mined  and  removed  from  the  leased 

4  Beg.  45,  Art  208. 
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premises,  the  value  in  the  ground  to  the  lessor  for  purposes  of  de- 
pletion of  th^e  number  of  units  so  paid  for  in  advance  of  mining 
will  constitute  an  allowable  deduction  from  the  gross  income  of 
the  year  in  which  such  payment  or  payments  shall  be  made;  but 
no  deduction  for  depletion  by  the  lessor  may  be  claimed  or  al- 
lowed in  any  subsequent  year  on  account  of  the  mining  or  removal 
in  such  year  of  any  ore  or  mineral  so  paid  for  in  advance  and  for 
which  deduction  has  been  once  made.  If  for  any  reason  any  such 
mining  lease  shall  be  terminated  before  the  ore  or  mineral  therein 
which  has  been  paid  for  in  advance  has  been  mined  and  removed, 
and  the  lessor  repossesses  the  leased  property,  an  amount  equal  to 
the  aggregate  deductions  for  depletion  allowed  in  respect  of  ore 
or  mineral  not  mined  and  removed  by  the  lessee,  but  still  in  the 
ground,  will  be  deemed  income  to  the  lessor  and  will  be  returned 
as  such  for  the  year  in  which  the  property  is  repossessed.' 

Statement  to  Be  Attached  to  Return  Where  Depletion  of  Mine 
Claimed.  To  the  return  of  the  taxpayer  claiming  a  deduction 
for  depletion  or  depreciation  or  both  there  should  be  attached  a 
statement  setting  out:  (a)  whether  the  owner  is  a  fee  owner  or 
lessor  or  both;  (b)  a  description  of  the  property  owned  in  fee,  if 
any,  and  a  description  of  the  leasehold  property,  if  any,  including 
the  date  of  acquisition  and  the  date  of  expiration  of  the  lease ;  (c) 
the  fair  market  value  as  of  March  1,  1913,  or  within  30  days  of 
the  date  of  discovery,  or  the  cost,  as  the  case  may  be,  of  the  prop- 
erty  owned  in  fee  "and  the  leasehold  property,  together  with  a 
statement  of  the  precise  method  by  which'  the  value  or  the  cost  of 
freehold  and  leasehold  property  was  determined;  (d)  the  esti- 
mated number  of  units  of  mineral  or  ore  at  the  date  of  acquisition 
or  of  valuation  in  the  property  owned  in  fee  and  in  the  leasehold 
property  separately,  together  with  an  explanation  of  the  method 
used  in  estimating  in  each  case  the  number  of  units  of  mineral  or 
ore  for  purposes  of  depletion ;  (e)  the  amount  of  capital  applicable 
to  each  unit;  (f)  the  number  of  units  removed  and  sold  during 
the  year  for  which  the  return  was  made;  (g)  the  total  amount 
deducted  on  account  of  depletion  and  on  account  of  depreciation, 
stated  separately,  up  to  the  taxable  year  during  the  ownership  of 
the  taxpayer ;.  and  (h)  any  other  data  which  would  be  helpful  in 

6  Reg.  45,  Art.  215. 
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determining  the  reasonableness  of  the  depletion  and  depreciation 
deductions  claimed  in  the  return.* 

HiacoYerj  of  KQne.  The  discovery  of  a  mine  or  a  natural  de- 
posit of  mineral,  whether  it  be  made  by  an  owner  of  the  land  or 
by  a  lessee,  is  to  be  defined  as  follows:  (a)  the  bona  fide  discov- 
ery of  a  commercially  valuable  deposit  of  ore  or  mineral  of  a 
value  materially  in  excess  of  the  cost  of  discovery  in  natural  ex- 
posure or  by  drilling  or  other  exploration  conducted  above  or 
below  ground,  or  (b)  the  development  and  proving  of  a  mineral 
or  ore  deposit  which  has  been  abandoned  or  apparently  worked 
out,  or  sold,  leased,  or  otherwise  disposed  of,  by  an  owner  or  lessee 
prior  to  the  development  of  a  body  of  ore  or  mineral  of  sufficient 
size,  quality,  and  character  to  determine  it,  in  connection  with  the 
physical  and  geological  conditions  of  its  occurrence,  to  be  a 
mineable  deposit  of  ore  or. mineral  having  a  value  materially  in 
excess  of  the  cost  of  the  proving  and  development.  In  determin- 
ing whether  a  discovery  has  been  made  the  Commissioner  will 
take  into  account  the  peculiar  conditions  of  the  case,  and  every 
taxpayer  claiming  the  value  of  a  mineral  deposit  on  the  date  of 
discovery  or  within  30  days  thereafter  for  purposes  of  depletion 
will  be  required  to  attach  to  his  return  a  statement  setting  forth 
the  conditions  and  circumstances  of  the  discovery  and  the  size, 
character,  and  location  of  the  deposit,  together  with  the  cost  of 
discovery,  its  value,  and  the  precise  methojd  used  in  determining 
the  valueJ 

Charges  to  Capital  and  to  Expense  in  the  Case  of  Mine.  In  the 
case  of  mining  operations  all  expenditures  for  plant  equipment, 
development,  rent,  and  royalty  prior  to  production,  and  there- 
after all  major  items  of  plant  and  equipment,  must  be  charged  to 
capital  account  for  purposes  of  depletion  and  depreciation.  After 
a  mine  has  been  developed  and  equipped  to  its  normal  and  regular 
output  capacity,  however,  the  cost  of  additional  minor  items  of 

•  Beg  45,  Art.  217. 

7  Beg.  45.  Art.  219.  The  tenn  ^'discoyery''  has  been  defined  in  a  niimber  of 
oases  relating  to  the  location  of  mining  claims,  but  the  word  "discovery''  as 
used  in  this  statute  is  not  nsed  in  the  sense  employed  in  Bevised  Statutes, 
§  2320,  under  which  section  it  has  been  held  that  a  sufficient  ' '  discovery  *  *  to 
justify  a  location  on  public  lands  need  not  be  a  discovery  that  the  ground 
contains  mineral  in  sufficient  quantities  to  pay.  See  Words  and  Phrases, 
Volume  3,  p.  2094. 
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equipment  and  plant,  including  mules,  motors,  mine  cars,  track- 
age, cables,  trolley  wire,  fans,  small  tools,  etc.,  necessary  to  main- 
tain the  normal  output  because  of  increased  length  of  haul  or 
depth  of  working  consequent  on  the  extraction  of  mineral,  and 
the  cost  of  replacements  of  these  and  similar  minor  items  of  w^orn- 
out  and  discarded  plant  and  equipment,  may  be  charged  to  cur- 
rent expense  of  operations,  unless  the  taxpayer  elects  to  write  off 
such  expenditures  through  charges  for  depreciation.* 

Depreciation  of  ZmprovementB  in  Case  of  Mine.  It  is  optional 
with  the  taxpayer,  subject  to  the  approval  of  the  Commissioner, 
(a)  Whether  the  cost  or  value  of  the  mining  property,  including 
ores  and  minerals,  plant  and  equipment,  and  charges  and  addi- 
tions to  capital  account  not  charged  to  expense  and  deducted  as 
expense  on  the  returns  of  the  taxpayer,  shall  be  recovered  at  a 
rate  established  by  current  exhaustion  of  mineral,  or  (b)  whether 
the  cost  or  value  of  the  mineral  and  charges  to  capital  account  of 
expenditures  o^er  than  for  physical  property  shall  be  recovered 
by  appropriate  charges  based  on  depletion  and  the  cost  or  value 
of  plant  and  equipment  shall  be  recovered  by  reasonable  charges 
for  depreciation  calculated  by  the  usual  rules  for  depreciation 
or  according  to  the  peculiar  conditions  of  the  taxpayer's  case  by 
a  method  satisfactory  to-  the  Commissioner.  The  value  of  a  min- 
ing plant  and  equipment  may  not  be  reduced  by  depreciation  or 
depletion  deductions  to  a  sum  below  the  value  of  the  salvage 
when  the  property  shall  have  become  obsolete  or  shall  have  been 
abandoned  for  the  purpose  of  mining,  and  no  part  of  the  value 
of  land  for  purposes  other  than  mining,  is  recoverable  through 
depletion  or  depreciation.* 

8  Beg.  45,  Art.  222. 

9  Beg.  45,  Art.  224. 


CHAPTER  29 

^DEPLETION  OP  OIL  AND  GAS  WELLS 

The  provision  of  the  Revenue  Act  of  1918  permitting  the  de- 
duction of  an  allowance  for  depletion  in  the  case  of  mines,  oil 
wells,  gas  wells,  or  other  natural  deposits  and  timber,  has  been 
set  forth  and  discussed  generally  in  another  chapter.^  This  al- 
lowance is  based  (a)  upon  cost,  if  acquired  after  February  28, 
1913,  or  (b)  upon  the  fair  market  value  as  of  March  1,  1913,  if 
acquired  prior  thereto,  or  (c)  upon  the  fair  market  value  within 
30  days  after  the  date  of  discovery  in  the  case  of  mines  discov- 
ered by  the  taxpayer  after  February  28,  1913,  where  the  fair 
market  value  is  materially  disproportionate  to  the  cost.  The  es- 
sence of  this  provision  is  that  the  owner  of  such  property,  whether 
it  be  leasehold  or  freehold,  shall  secure  through  an  aggregate  of 
annual  depletion  and  depreciation  deductions  the  amount  indi- 
cated in  (a),  (b),  or  (c),  whichever  applies  to  his  particular  case, 
plus  in  any  case  the  subsequent  cost  of  plant  and  equipment  (less 
salvage  value)  and  underground  and  overground  development, 
which  is  not  chargeable  to  current  operating  expense,  but  not  in- 
cluding land  values  for  purposes  other  than  the  extraction  of 
minerals.  Operating  owners,  lessors,  and  lessees  are  entitled  to 
deduct  an  allowance  for  depletion,  but  a  stockholder  in  a  mining 
or  oil  or  gas  corporation  is  not.*  The  term  ''capital  sum"  is  used 
in  this  chapter  to  denote  the  total  amount  recoverable  to  the  tax- 
payer by  means  of  depletion,  depreciation,  and  obsolescence  al- 
lowances. 

"Capital  Sum."  Both  ''Cost  of  Property"  and •^' Cost  of  De- 
velopment," in  so  far  as  they  have  not  been  decreased  by  allow- 
able deductions,  are  chargeable  to  capital  sum  and  are  returnable 
through  the  several  allowable  deductions.    Structures  and  equip- 

1  Bevenue  Act  of  1918,  $f  214  (a)  10,  234  (a)  9. 

SBeg.  45,  Art.  201.  It  has  seemed  necessary  for  the  clearer  understanding 
of  this  chapter  to  repeat  some  of  the  rales  stated"  m  Chapter  27;  where 
possible,  however,  this  has  been  avoided. 
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ment  may  also  be  included  in  capital  assets  and  are  returnable 
through  depreciation.  In  the  case  of  revaluations  as  of  March  1, 
1913,  or  within  30  days  of  a  discovery  by  the  taxpayer  made  sub- 
sequent to  February  28,  1913,  the  value  thus  established  plus  con- 
sequent costs  UQt  otherwise  deducted  becomes  the  total  of 
** Capital  Sum."  This  revaluation,  however,  does  not  affect  the 
Invested  Capital.  Development  costs  (except  the  cost  of  physical 
property)  may  be  deducted  as  an  expense  in  the  year  in  which 
they  are  paid  out  or  at  the  option  of  the  taxpayer  may  be  charged 
to  capital  sum.  Election  once  made  under  this  option  is  final 
and  will  control  the  returns  for  all  subsequent  years.' 

Cost  op  Peopebty.  Cost  of  property  includes  all  amounts  (in 
cash  or  its  equivalent)  paid  for  and  incident  to  the  establishment 
of  title  and  acquisition  of  the  lease  or  freehold,  as  the  case  may  be, 
such  as — purchase  price  of  lease  or  freehold;  salaries  or  com- 
missions paid  to  brokers  or  agents;  fees  to  geologists,  attorneys, 
surveyors,  etc.,  for  examination  and  defense  of  title,  establishing 
boundaries,  etc.,  state  and  county  fees  for  recording  and  legal- 
izing transfers,  and  all  other  payments  made  in  acquiring  and  es- 
tablishing title  to  the  properties  * 

Cost  op  Development.  Cost  of  development  comprises  all  pay- 
ments made  for  and  incident  to  the  drilling  of  wells,  such  as  for 
(1)  physical  property;  (2)  geological  and  other  surveys,  made 
subsequent  to  acquisition;  (3)  roads;  (4)  water  supplies;  (5) 
hauling;  (6)  wages;  (7)  drilling;  (8)  shooting;  (9)  overhead 
charges  (incident  to  drilling  of  wells);  (10)  fuel;  and  (11)  all 
other  similar  expenditures.* 

"Capital  Sum"  and  ''Invested  Capital.''  The  term  Capital 
Sum  is  applied  to  the  total  amount  returnable  to  the  taxpayer 
through  depletion,  depreciation,  and  obsolescence  allowances.  It 
is  to  be  clearly  distinguished  from  the  term  "Invested  Capital,** 
which  is  the  basis  for  the  determination  of  war-profits  credits 
and  excess-profits  credits  of  corporations.  It  has  no  necessary 
relation  to  the  "invested  capitaL"  It  may  represent  the  invest- 
ment of  funds, belonging  to  the  taxpayer,  or  the  investment  of 
borrowed  funds,  which  have  no  relation  to  invested  capital ;  under 

S  Manual  for  the  Oil  and  Oas  Industry,  p.  15. 

4  Manual  for  the  Oil  and  Gas  Industry,  p.  15.  ) 

5  Manual  for  the  Oil  and  Gas  Industry,  p.  15.  1 
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the  provisions  of  the  law  and  xe^Iations,  the  capital  sum  may 
include  amounts  based  upon  the  right  of  valuation  as  of  March 
1,  1913,  or  within  30  days  after  the  discovery  of  oil  or  gas  by  the 
taxpayer.  Where  such  valuations  are  allowable,  they  have  no 
application  to  invested  capital,  and  may  not  be  used  for  any  pur- 
pose other  than  as  a  basis  for  depletion,  depreciation,  and  obso- 
lescence, or  as  a  basis  upon  which  to  determine  the  gain  or  loss 
arising  from  the  sale  or  surrender  of  property  acquired  prior  to 
March  1,  1913.  With  respect  to  any  allowance  for  amortization 
the  basis  is  the  cost  of  property  acquired  after  April  5,  1917,  and 
no  amount  may  be  added  on  account  of  revaluation.' 

Capital  Recoverable  Through  Depletion  Allowance  in  Case  of 
an  Owner.    In  the  case  of  operating  owner  in  fee  or  lessor  the  • 
capital  recoverable  through  depletion  allowances  consists  in — 

e  Manual  for  the  Oil  and  Gas  Industry,  p.  13.  The  application  of  these 
principles  is  indicated  in  the  following:  A  corporation  had  a  paid-up  capital 
stock  of  $50,000.  This  amount  was  invested  in  oil  and  gas  property  and  in 
addition  the  corporation  had  incurred  liabilities  due  to  developing  the  property* 
and  the  purchaong  of  equipment  at  the  beginning  of  the  taxable  year  amount- 
ing to  $50,000.  The  property  was  found  to  have  a  value  of  $150,000  in 
aeeordanee  with  the  valuation  accepted  by  the  Commissioner.  The  allowable 
deductions  for  depletion  and  depreciation  in  determining  the  net  income  of 
the  corporation  are  computed  on  the  value  of  $150,000.  The  actual  invested 
capital  for  the  purpose  of  calculating  the  tax  due  for  the  taxable  year  from 
the  corporation  is  $50,000.  However,  in  the  succeeding  taxable  year  a  part 
of  the  aggregate  allowance  for  depletion  and  depreciation  (proportionate  to 
the  part  of  the  capital  sum  representing  appreciation)  may  be  included  in 
invested  capital  in  accordance  with  the  provision  of  article  844  (2)  of  Regula- 
tions No.  45.  The  f oUowing  statement  is  prepared  to  illustrate  the  application 
of  the  law  to  the  ease  cited: 

Assuming  the  total  deduction  for  depletion,  depreciation,  and  obsoles- 
cence from  the  gross  income  to  be  10  per  cent  of  the  valuation  ac- 
cepted by  the  Ck>nunis8loner,  the  amount  deductible  for  the  taxable 
year  would  be ' $15,000 

Amount  of  depletion,  depreciation,  and  obsolescence  calculated  on  the 

cost  of  the  property  is  10,000 

The  amount  of  realized  appreciation  which  may  be  added  to  invested 

capital  for  the  succeeding  year  is 5,000 

Assuming  that  all  the  earnings  are  distributed,  except  the  depletion 
and  depreciation  reserves,  at  the  beginning  of  the  succeeding  tax- 
able year,  the  invested  capital  would  be 55,000 

The  cost  of  the  property  would  be 90,000 

The  appreciation  in  value  would  be 45,000 
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(a)  cost  of  the  property,  or  its  fair  market  value  as  of  March.  X 
1913,  if  acquired  prior  thereto,  or  its  fair  market  value  within  30 
days  of  discovery,  as  the  case  may  be ;  plus  (b)  cost  of  subsequent 
improvements  and  development  not  charged  to  current  operating 
expenses;  minus  (c)  deductions  for  depletion  which  have  or 
should  have  been  taken  to  date  and  minus  (d)  the  portion  of  the 
capital  sum  as  to  which  depreciation  instead  of  depletion  has 
been  and  is  being  deducted.  The  cost  or  value  stated  under  (a) 
does  not  include  the  value  of  the  land  other  J;hau  as  the  container 
of  oil  and  gas.  Depletion  may  be  claimed  against  that  portion  of 
the  cost  or  value  which  resides  in  the  mineral  deposit  which  is 
being  exploited.  To  obtain  this  it  is  necessary  to  deduct  from 
total  cost  or  value  the  cost  or  value  of  the  property  other  than 
as  a  container  of  oil  and  gas.  Obviously,  the  lessor  may  not  in- 
clude in  his  capital  sum  any  part  of  the  discovery  value  or  any 
part  of  the  sums  expended  by  the  lessee  in  the  development  of  the 
property,  as  mentioned  under  (b),  and  the  operating  owner  in 
fee  may  include  only  such  costs  or  values  as  have  not  been  de- 
ducted as  current  operating  expense  or  otherwise.  Where  deple- 
tion deductions  for  former  years  have  or  should  have  been  taken, 
these  amounts  are  to  be  subtracted  from  the  capital  sum  return- 
able through  depletion  deductions.  In  no  case  may  the  account 
returnable  through  deductions  for  depletion  include  items  against 
which  depreciation  is  being  charged;  that  is,  the  cost  (or  value) 
of  physical  property  may  not  be  included,  since  it  is  returnable 
through  depreciation  deductions.'' 

Capital  Recoverable  Through  Depletion  Allowaaces  in  the  Case 
of  Lessee.  In  the  case  of  the  lessee  the  capital  remaining  in  any 
year  recoverable  through  depletion  allowances  is  the  sum  of  (a) 
the  cost  of  the  leasehold,  or  its  fair  market  value  as  of  March  1, 
1913,  or  its  fair  market  value  within  30  days  after  discovery;  plus 

(b)  the  cost  of  subsequent  improvements  and  development  not 
charged  to  current  operating  expenses,  but  minus  (c)  deductions 
for  depletion  which  have  or  should  have  been  taken  to  date,  and 
(d)  the  portion  of  the  capital  sum,  if  any,  as  to  which  depreciation 
instead  of  depletion  should  be  charged.  Bonuses  constitute  a  part 
of  the  cost  of  the  leasehold.  Any  annual  or  periodical  rents  or 
flat  royalties   (as  in  the  case  of  gas  wells)   supplementing  tJte 

7  Beg.  45^.  Art.  202;  Manual  for  the  Oil  and  Gas  Industry,  p.  22. 
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bonuses  or  other  cSmount  padd  for  the  lease  at  the  time  of  acqvAsi- 
tion  may  be  charged  to  cost  of  leasehold  until  the  property  reaches 
the  operating  stage  and  will  form  part  of  the  capital  returnable 
through  deductions  fon  depletion.* 

Apportionment  of  Deduotioiis  Between  Lessor  and  Lessee.    As 
the  value  of  the  property  comprehends  the  interests  of  both  lessor 

•  Beg.  45,  Art.  203.  The  following  illustration  shows  the  effect  of  the  rale 
stated  in  the  text:  A 'a  invested  capital  in  a  leasehold  on  March  1,  1913,  was 
$200,000.  His  estimated  oil  reserves  on  that  date  were  2,000,000  barrels. 
Under  the  1913  Law,  the  lessee  was  not  allowed  a  revaluation  for  purposes  of 
computing  his  depletion  deduction  from  -  gross  income.  And  the  depletion 
taken  could  not  exceed  5  per  cent  of  the  value  of  the  oil  at  the  well. 
$200,000 

,  or  10  cents,  represents  the  unit  cost  of  each  barrel  of  oil  in  the 

2,000,000 
property  at  that  date. 
He  extracts  and  sells — 


200,000  barrels 
150,000  barrels 
125,000  barrels 
100,000  barrels 
75,000  barrels 


n  1913  for $100,000 

n  1914  for 90,000 

n  1915  for 60,000 

n  1916  for 50,000 

n  1917  for 100,000 


He  has  sold  650,000  barrels  for $400,000 

Depletion  Depletion 

sustained.  allowed. 

1913"    $20,000  $5,000 

1914   15,000  4,500 

1915 12,500  3,000 

1916   •.           10,000  10,000 

1917   7,500  7,500 


Total    $65,000  $30,000 

For  purposes  of  taxation  in  1918  A's  invested  capital  is  $200,000—65,000=- 
$135,000  and  not  $200,000— 30,000=$1 70,000. 

The  Revenue  Act  of  1918  allows  A  to  revalue  his  property  as  of  March  1, 
1913.  The  valuation  ("Capital'  Sum")  claimed  by  A  and  allowed  by  the 
Commissioner  was  $1,000,000. 

The  unit  cost  for  purposes  of  computing  depletion  deductions  from  capital 
$1,000,000 

assets  is ,  or  $0.50  per  barrel. 

2,000,000 
The   total  depletion  of  capital  sum   to   January   1,   1918,   was,  therefore, 
650,000  X  $0.50=:$325,000. 

Capital  sum  at  January  1,  1918,  is,  therefore,  $1,000,000— $325,000,  or 
$675,000,  and  not  $1,000,000— $30,000,  or  $970,000. 
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and  lessee,  no  computation  for  the  purpose  of  depletion  allow- 
ances, of  the  value  of  these  interests  separately  as  of  any  date, 
which  combined  exceeds  the  value  of  the  property  in  fee  simple 
will  be  permitted.  The  same  principle  applies  to  holders  of  frac- 
tional interests.  If  the  aggregate  deduction  claimed  is  deemed 
excessive,  the  Commissioner  may  request  the  owner  or  lessee  to 
show  that  the  valuation  claimed  does  not  exceed  the  fair  market 
value  of  the  property  at  a  specified  date.  The  lessor  and  lessee 
are  required,  with  the  approval  of  the  Commissioner,  to  equitably 
apportion  the  allowance  in  the  light  of  the  peculiar  conditions 
in  each  case  and  on  the  basis  of  their  respective  interests  therein. 
To  the  return  of  every  taxpayer  claiming  an  allowance  for  de- 
pletion in  respect  of  (a)  a  property  in  which  he  owns  a  fractional 
interest  only,  or  (b)  a  leasehold,  or  (c)  a  property  subject  to  a 
lease,  there  should  be  attached  a  statement  setting  forth  the  name, 
and  address  and  the  precise  nature  of  the  holdings  of  each  per- 
son interested  in  the  property.  In  the  case  of  the  lessor,  the  de- 
pletion deduction  is  computed  like  that  of  the  operating  owner, 
except  that  ordinarily  the  only  amount  of  capital  to  be  returned 
is  the  cost  of  the  oil  or  gas  deposit  if  acquired  subsequent  to 
March  1,  1913,  or  its  fair  market  value  en  bloc  as  of  March  1, 
1913,^  if  acquired  prior  thereto,  or  within  30  days  of  discovery  of 
oil  or  gas  wells  if  discovered  by  tJie  taxpayer.  The  value  of  the 
land  for  purposes  other  than  as  a  container  of  oil  or  gas  must  al- 
ways be  deducted  from  the  cost  or  value  above  to  obtain  the  cost 
or  value  of  the  oil  or  gas  deposits.  Such  cost  or  value  divided  by 
the  estimated  units  of  oil  or  gas  in  the  ground  on  the  date  of  ac- 
quisition or  valuation  will  give  the  unit  cost  or  value  to  be  applied 
against  the  number  of  units  removed  from  the  lessor  *s  property 
by  the  lessee,  irrespective  of  the  amount  of  oil  received  by  the 
lessor  as  royalty.  However,  in  cases  where  the  property  was 
leased  before  March  1,  1913,  at  a  fixed  price  per  unif,  instead  of 
a  royalty  payable  in  kind  the  lessor  would  be  restricted  by  the 
valuation  indicated  by  such  fixed  price,  as  fluctuations  in  the 
market  value  of  oil  subsequent  to  the  lease  would  affect  the  valu- 
ation of  the  lessee  only.^ 

Determination  of  Cost  of  Deposits.    In  any  case  in  which  a  de- 
pletion or  depreciation  deduction  is  computed  on  the  basis  of  the 

9  Beg.  45,  Art.  204;  Manual  for  the  Oil  and  Gas  Tnclnstry,  p.  24. 
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cost  or  price  at  which  any  mine,  mineral  deposit,  mineral  rights, 
or  leasehold  was  acquired,  the  owner  or  lessee  will  be  required 
upon  request  of  the  Commissioner  to  show  that  the  cost  or  price 
at  which  the  property  was  bought  was  fixed  for  the  purpose  of  a 
bona  fide  purchase  and  sale,  by  which  the  property  passed  to  an 
owner,  in  fact  as  well  as  in  form,  different  from  the  vendor.  No 
fictitious  or  inflated  cost  or  price  will  be  permitted  to  form  the 
basis  of  any  calculation  of  a  depletion  or  depreciation  deduction, 
and  in  determining  whether  or  not  the  price  or  cost  at  which  any 
purchase  or  sale  was  made  represented  the  actual  market  value 
of  the  property  sold,  due  weight  will  be  given  to  the  relationship 
or  connection  existing  between  the  person  selling  the  property 
and  the  buyer  thereof.*^ 

Fair  Market  Value  of  Oil  or  Oas  Properties.  A  determination 
of  the  fair  market  valuJe  of  an  oil  or  gas  property  (or  the  taxpay- 
er's interest  therein)  is  required:  (a)  In  connection  with  the 
computation  of  depletion  allowances:  (1)  As  of  March  1,  1913, 
in  the  case  of  properties  acquired  prior  to  that  date;  and  (2)  At 
the  date  of  discovery  or  within  30  days  thereafter  in  the  case  of 
oil  and  gas  wells,  discovered  by  the  taxpayer  on  or  after  March 
1,  1913,  and  not  acquired  as  the  result  of  purchase  of  a  proven 
tract  or  lease  where  the  fair  market  value  of  the  property  is  dis- 
proportionate to  the  cost;  (b)  In  connection  with  computing  the 
amount  which  may  be  included  in  paid-in  surplus,  as  of  the  date  of 
conveyance,  where  the  tangible  property  has  been  conveyed  to  a 
corporation  by  gift  or  at  a  value  accurately  established  or  defi- 
nitely known  as  to  date  of  conveyance  clearly  and  substantially 
in  excess  of  the  cash  or  of  the  par  value  of  the  stock  or  shares  paid 
therefor;  (c)  In  connection  with  the  computation  of  profit  and 
loss  from  sale  of  capital  assets  in  the  case  of  properties  acquired 
prior  to  March  1,  1913}^  The  rules  and  tests  and  evidence  bear- 
iilg  on  the  determination  of  market  value  are  set  forth  in  a  pre- 
vious chapter.**  No  revaluation  of  property  will  be  permitted,  as 
stated  more  fully  in  the  same  chapter. 

10I(eg.  45,  Art.  205.  In  general,  the  taxpayer  will  be  required  to  submit 
the  information  called  for  in  Schedule  I  of  Form  N. 

11  Manual  for  the  Oil  and  Gas  Industry,  p.  25. 

IS  See  Chapter  27.  In  order  to  meet  the  requirements  of  the  case  to  the 
satisfaction  of  the  Commissioner  the  taxpayer  should  submit  the  information 
called  for  in  Schedule  II  of  Form  N. 
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VaIjUation  op  Feb  Undeb  Lease.  The  valuation  of  a  fee  own- 
ership in  oil  or  gas  land  under  lease  acquired  prior  to  March  1, 
1913,  will  have  to  do  with  the  equity  in  its  oil  and  gas  contents 
remaining  to  the  owner  of  the  fee  title  after  deducting  the  value 
of  the  lessee's  rights.  But  subsequent  investments  or  discoveries 
by  the  lessee  will  not  affect  the  lessor's  valuation.^* 

Determination  of  Quantity  of  Oil  in  Oronnd.  In  the  case  of 
either  an  owner  or  lessee  it  will  be  required  that  an  estimate,  sub- 
ject to  the  approval  of  the  Commissioner,  shall  be  made  of  the 
probable  recoverable  oil  contained  in  the  territory  with  respect 
to  which  the  investment  is  made  as  of  the  time  of  purchase,  or  as 
of  March  1,  1913,  if  acquired  prior  to  that  date,  or  within  30  days 
after  the  date  of  discovery,  as  the  case  may  be.  The  oil  reserves 
must  be  estimated  for  all  "undeveloped  proven  land  as  well  as  pro- 
ducing land.  If  information  subsequently  obtained  clearly  shows 
the  estimate  to  have  been  materially  erroneous,  it  may  be  revised 
with  the  approval  of  the  Commissioner.**  The  estimate  of  prob- 
able recoverable  oil  in  the  ground  is  fundamentally  necessary  if  a 
reasonable  deduction  for  depletion  is  to  be  calculated,  and,  while 
it  may  be  impossible  to  determine  exactly  the  future  production 
of  a  well  or  tract,  it  has  been  found  possible  to  predict  future  pro- 
ductions with  a  comparatively  narrow  limit  of  error.  The  result 
of  analysis  of  a  great  volume  of  production  records  has  led  to  the 
development  of  the  method  suggested  in  the  following  paragraph.** 

Method  op  Estimating  Recoverable  Reserves.  The  Treasur\' 
Department  does  not  prescribe  any  particular  method  of  esti- 
mating recoverable  reserves,  but  the  method  described  below 
is  applicable  to  a  wide  variety  of  conditions  .and  is  inserted  as 
a  suggestion.  The  imderlying  principle  of  the  method  out- 
lined is  that  the  best  iridication  of  the  future  production  of  any 
v}ell  is  to  he  found  in  the  history  of  similar  weUs  in  the  sarm 
or  similar  districts,  and  that,  other  things  being  equal,  a  well's 
production  is  more  likely  to  approximate  the  production  of  a 
similar  well  in  the  tract  or  district  than  to  deviate  widely  from 
the  average.  The  method  may  be  summarized  as  follows:  1. 
Plotting  the  record  of  production  of  individual  wells,  or>  lacking 

18  Manual  for  the  Oil  and  Gas  Industry,  p.  26. 

WReg.  45,  Art.  209. 

IB  Manual  for  the  Oil  and  Gas  Industry,  p.  27. 
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such  detailed  information,  the  average  production  per  well  for 
each  tract.  2.  Deriving  from  these  graphical  records  an  average 
or  composite  production  decline  curve  for  the  district.  3.  Esti- 
mating from  the  last  year's  average  production  per  well  the  prob- 
able future  production,  based  on  the  average  production  decline 
curve,  or  a  future  production  curve  derived  from  the  production 
decline  cnrve.  4.  Ascertaining  probable  total  future  production 
of  producing  wells  by  multiplying  average  future  production  per 
well  by  the  ntomber  of  wells  producing  at  the  end  of  the  year. 
5.  Estimating  the  probable  future  production  of  undeveloped 
proven  land  on  the  basis  of  near-by  production,  making  due  allow- 
ance for  the  decline  in  pressure  due  to  the  extraction  of  oil  from 
the  pool.  It  is  to  be  emphasized  that  the  value  of  estimates  will 
depend  almost  entirely  upon  the  skill  with  which  th«  method  is 
carried  out  and  the  character  of  the  production  records  upon 
which  they  are  based.  Where  accurate  detailed  records  are  not 
kept,  it  may  be  difficult  to  determine  a  '^reasonable  allowance  for 
depletion.*'  The  taxpayer  may  estimate  his  recoverable  reserves 
by  any  method  that  can  be  shown  to  be  well  founded,  but  in  all 
cases  the  data  upon  which  such  estimate  was  based  mu£n;  be  ^b- 
mittedy  with  a  description  of  the  method  employed,  azid  a  r^stimS 
of  the  calculations.^* 

Computation  of  Allywanise  for  Depletion  of  Oil  Wells.  In  gen- 
eral, the  allowance  for  depletion  of  oil  wells  is  ascertained  by  mul- 
tiplying the  number  of  mineral  units  extracted  from  a  well  each 
year  by  the  unit  value.  The  unit  value  is  ascertained  by  dividing 
cost,  or  value  as  of  March  1, 1913,  or  within  30  days  after  discov- 
ery, by  the  number  of  mineral  unite  in  the  property  as  of  the  date 
of  acquisition  or  valuation.*''  Each  barrel  of  oil  or  unit  of  gas 
extracted  and  mttrketed  must,  before  a  profit  can  be  realized,  pay 
not  only  its  proportionate  share  of  the  operating  expense  and 
deductions  for  depreciation  and  obsolescence  of  physical  property, 
but  also  must  pay  its  propR^rtionate  share  of  capital  sum  retuma- 
ble  tliroiigh  depletion  allowances.    This  proportionate  sSiare  of 

16  Manual  for  the  Oil  and  Gas  Industry,,  p.  27.  See  i^ppendiz  for  a  full 
diacoamon  of  the  estimation  of  recoverable  underground  reserves  of  oiL  Aver- 
age fatnre  production  curves  and  tables  for  various  districts  of  the  United 
States  are  given  at  some  length  in  the  Manual  for  the  Oil  and  Gas  Industry, 
p.  75. 

17  Beg.  45,  Art.  210.    For  a  fnU  statement  of  this  rule,  see  Chapter  27,  p.  431. 

P.  T.— 29 
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capital  sum  returnable  through  depletion  allowances,  which  each 
unit  of  oil  or  gas  must  pay,  is  undi  cost.  Unit  cost  is  obtained  by 
dividing  the  capital  sum  returnable  through  depletion  by  the 
''estimaied  recoverable  reserve''  at  the  beginning  of  the  taxable 
year.  The  depletion  deduction  is  computed  by  multiplying  the 
unit  cost  by  the  number  of  tmits  produced  during  the  taxable 
year.  It  is  to  be  noted  that  the  estimated  recoverable  reserves 
and  the  number  of  units  produced  are  used  in  estimating  the 
depletion  deduction  for  both  lessor  and  lessee.  Since,  however, 
they  are  applied  to  different  capital  amounts  returnable  through 
depletion  deductions,  the  unit  costs  for  lessee  and  lessor  are  not 
identical,  and  the  deductions  bear  the  same  ratio  as  the  capital 
sum  of  lessor  and  lessee.  Usually  the  lessee's  investment  is 
greater  than  the  lessor's  and  his  deductions  are  correspondingly 
greater.  Stated  in  another  way,  if  a  certain  proportionate  part  of 
the  lessee's  capital  returnable  through  depletion  deductions  is 
deducted  in  a  given  year  the  same  proporticnv  of  the  lessor's  cap- 
ital srum  returnable  through  depletion  will  be  deducted.^* 

IS  The  following  illustration  shows  the  effect  of  the  rule  stated  in  the  text: 

A,  a  lessee,  has  an  oil  lease  in  which  his  original  investment  (exclusive 

of  value  of  physical  property)  was $20,000 

Development  cost  (exclusive  of  cost  of  physical  property)  not  otherwise 
deducted 80,000 

* 
Capital  returnable  through  depletion  allowance. .;. $100,000 

Estimated  recoverable  reserves  at  end  of  taxable  year. .  .qarrels 400.000 

Produced   during  taxable  year do 100,000 

Estimated  oil  at  beginning  of  year do 500,000 

$100,000 

Therefore  unit  cost  is ,  or  per  barrel $0.20 

%  500,000 

A's  depletion  allowance  for  the  taxable  year  is,  therefore,  $0.20  X 

100,000,  or   / $20,000 

B,  the  owner  in  fee  of  the  property,  had  invested $40,000 

Of  which  the  value  of  the  land  exclusive  of  oil  rights  represents 25.000 

The  investment  in  the  oil  deposit  is $15,000 

$15,0Q0 
B  's  unit  cost  is,  therefore, ,  or  per  barrel $0.03 

500,000 
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Computation  of  Allowance  for  Depletion  of  Oas  WelLi.    The 

deductions  allowed  in  eomputing  income  from  natural-gas  prop- 
erties are  in  general  similar  to  those  allowed  oil  operators,  but  the 
method  of  computing  the  deductions  and  the  various  assets  differ 
in  certain  particulars,  the  most  notable  of  which  are  involved  in 
the  problems  of  estimating  the  probable  reserves  and  computing 
the  depletion.  On  account  of  the  peculiar  conditions  surrounding 
the  production  of  natural  gas  it  will  be  necessary  to  compute  the 
depletiqjQ  allowances  for  gas  properties  by  methods  suitable  to  the 
particular  cases  in  question  and  acceptable  to  the  Commissioner. 
Usually,  the  depletion  of  nat?ural  gas  properties  should  be  com- 
puted on  the  basis  of  decline  in  closed  or  ropk  pressure,  taking 
into  account  the  effects  of  water  encroachment  and  any  other 
modifying  factors.  In  many  fields  more  or  less  additional  evi- 
dence on  depletion  is  to  be  had  from  such  considerations  as  (a) 
details  of  production  and  performance  records  of  well  or  prop- 
erty, (b)  decline  in  open  flow  capacity,  (c)  comparison  with  the 
life  histories  of  similar  wells  or  properties,  particularly  those 
now  exhausted,  and  (d)  size  of  reservoir  and  pressure  of  gas. 
The  gas  producei^  will  be  expected  to  compute  the  depletion  as 
accurately  as  possible  and  submit  with  his  return  a  description 
of  the  method  by  which  the  computation  was  made.    The  follow- 

And  his  depletion  allowance  for  the  same  year  $0.03X100,000,  or. . . .      $3,000 
The  abovd"  example  presupposes  that  B  leased  his  land  without  bonus. 
Any  amount  received  by  a  lessor  as  bonus  for  an  oil  and  gas  lease  on  the 

property  would  reduce  his  capital  sum  by  that  amount. 
Illustration : 

The  lessor's  (B 's)  investment  in  the  deposit  is $15,000 

He  receives  as  bonus   5,000 

His  net  investment  in  the  deposit  is,  therefore $10,000 

He  sells  a  one-half  interest  in  his  royalty  for M $6,000 

As  this  half  cost  him 5,000 

His  profit  is    $1,000 

And  is  subject  to  tax  as  income. 

His  capital  sum  remaining  is « $5,000 

If  he  had  sold  a  one-half  interest  in  his  royalty  for 4,000 

He  would  have  sustained  a  loss  of $1,000 

and  should  deduct  this  amount  from  gross  income  as  a  loss  in  computing  his 
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ing  formula^  in  which  the  units  of  gas  are  pounds  per  square 
inch  of  closed  pressure,  may  be  used  and  is  recommended:  the 
quotient  of  the  capital  account  recoverable  through  depletion 
allowances  to  the  end  of  the  taxable  year,  divided  by  the  sum 
of  the  pressures  at  the^beginning  of  the  year  less  the  sum  of  the 
pressures  at  the  time  of  expected  abandonment  (which  quotient 
is  the  unit  cost),  multiplied  by  the  sum  of  the  pressures  at  the 
beginning  of  the  taxable  year  plus  the  sum  of  the  pressures  of 
new  wells  less  the  sum  of  the  pressures  at  the  end  of  the  tax  year, 
equals  the  depletion  allowance.*^  The  above  methods  are  more 
fully  discussed  in  the  following  paragraphs. 

Details  op  Production  or  the  Performance  Record  op  the 
Well  or  Property.  As  a  general  rule  the  demand  on  a  natural  gas 
property  is  a  variable  factor.  In  certain  fields,  however,  the 
demand  from  some  wells  has  from  the  beginning;  or  for  consid- 
erable periods,  been  greater  than  the  supply,  so  that  the  amount 
of  gas  marketed  per  well  may,  as  in  the  case  of  oil,  show  a  regu- 
lar decline,  which  will  be  indicative  of  the  total  amount  that  the 
well  may  be  expected  to  produce,  and  also  the  rate  of  production. 
Even  where  the  demand  does  not  greatly  exceeii  the  supply,  the 
amount  and  rate  of  past  production  may  in  certain  cases  throw 
light  on  the  future  of  the  well  or  property.^ 

Decline  in  Open-Flow  Capacity.  Where  data  are  available  the 
decline  in  open-flow  capacity  indicates  in  a  general  way  the  rate 
of  exhaustion  of  the  gas  field.  The  relationship  is  not  at  all  close 
and  varies  from  field  to  field  and  from  well  to  well.  Also  for  most 
gas  wells  accurate  data  on  decline  in  open-flow  capacity  are  not 
available.  Nevertheless  it  is  probable  that  for  certain  properties 
this  method  will  have  value,  for  with  rare  exceptions  the  pro- 
duction of  gas  from  a  well  leads  to  a  decline  in  its  capacity,  and 
the  fraction  produced  is  roughly  proportional  to  the  decline.*^ 

Comparison  with  Life  History  op  Similar  Wells  or  Proper- 
ties Particularly  Those  Now  Exhausted  or  Nearing  Exhaus- 
tion. Where  no  other  data  are  available  the  rate  of  depletion  of  a 
gas  well  or  property  may  be  approximated  by  comparison  with  a 
n^ghboring  well  or  property  that  has  reached  a  later  stage  in 
life.    Particularly  is  this  applicable  in  a  district  where  many  gas 

WRegr.  45,  211;  Manual  for  the  Oil  and  Gas  Industry,  p.  29. 
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wells  have  become  exhausted.  For  example,  in  a  region  where 
wells  produce  from  8  to  12  years,  or  an  average  of  10  years,  a 
10  per  cent  deduction  will  be  a  rough  approximation  of  the  rate 
of  depletion.** 

Size  of  Besebvoib  and  Pressure  of  Gas^  ob  the  Poke-Spacse} 
Method.  For  some  properties  the  pore-space  method  may  be  best 
for  ^estimating  underground  supplies  of  natural  gas  and  for  a 
good  many  it  will  furnish  additional  evidence  of  value.  The 
method  would  be  ideal  if  the  average  percentage  of  pore-space, 
the  extent  and  thickness  of  the  sand^  and  the  pressure  of  the 
gas  could  be  accurately  ascertained.  In  computing  the  reserves 
of  an  individual  property  by  this  method  the  migratory  charac- 
ter of  gas  must  be  considered  and  the  production  and  behavior 
of  adjacent  properties  taken  into  account.  The  factors  that  make 
the  method  difficult  to  apply  are  difficulty  of  accurately  ascertain- 
ing the  thickness  of  pay,  limits  of  pool,  percentage  of  pore  space, 
the  effect  of  encroaching  water  and  oil,  and  the  quantity  of  gas 
remaining  when  commercial  production  is  no  longer  possible. 
Take,  for  example,  a  pool  where  there  is  no  encroachment  by 
water.  Suppose  that  the  pore  space  is  25  per  cent,  the  thickness 
of  the  pay  20  feet,  and  the  extent  of  the  pool  10  square  miles,  or 
roughly  280,000,000  square  feet.  The  volume  of  the  reservoir 
would  be  1,400,000,000  cubic  feet,  and  the  amotont  of  gas  in  the 
sand  could  be  readily  computed  by  taking  4n to  account  the  closed 
pressure  of  the  wells.** 

Otheb  Indications  of  Depletion.  Additional  evidence  of  de- 
creasing supply  of  natural  gas  in  the  ground  is  commonly  ob- 
servable in  the  behavior  of  the  wells  and  the  provision  that  must 
be  made  for  transporting  the  gas  to  market.  Observations  on 
minute  pressures  show  more  or  less  progressive  change  as  the 
wells  become  older  andean  increasing  amount  of  gas  is  drawn 
from  the  ground.  Line  pressures  and  pressures  at  compressing 
stations  are  also  likely  to  show  a  progressive  change  in  the  same 
direction.  The  appearance  of  water  or  oil  in  a  gas  well  or  in 
neighboring  gas  wells  may  be  a  very  significant  symptom  of  the 
approaching  termination  of  the  life  of  the  well.    The  clogging  of 

St  Manual  for  the  Oil  and  Gas  Industiy,  p.  30. 
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gas  wells  by  para£Sn,  salt,  or  other  deposits  may  demand  modi- 
fication of  depletion  estimates.** 

Closed-Pressure  Method.  Because  of  its  general  applica- 
bility, the  closed-pressure  method  is  by  far  the  best  method  of 
estimating  the  depletion  of  gas  properties.  Unfortunately,  ac- 
curate closed-pressure  data  have  not  been  kept  for  all  properties 
or  perhaps  even  for  the  majority  of  properties,  but  the  rock  pres- 
sure in  most  pools  is  known  or  is  ascertainable  with  a  fair  degree 
of  accuracy,  and  the  information  drawn  from  the  pressure  de- 
cline is,  with  the  exception  of  a  few  fields,  not  subject  to  profound 
modification  because  of  factors  whose  value  can  not  be  appraised. 
The  basis  of  this  method  is  Boyle's  law.  According  to  this  law 
of  physics,  if  gas  is  pumped  into  a  vessel  until  the  pressure  is  200 
pounds  and  then  is  drawn  off  until  the  pressure  is  100  pounds, 
the  size  of  the  vessel  remaining  fixed,  and  ignoring  for  the  mo- 
ment atmospheric  pressure,  it  may  be  concluded  that  one-half  of 
the  gas  has  been  drawn  out  of  the  vessel.  If  an  underground  gas 
reservoir  of  fixed  dimensions  is  tapped  by  wells  and  the  pressure 
is  found  to  be  a  thousand  pounds,  and  then  if  the  gas  is  drawn 
off  through  the  wells  until  the  gas  pressure  in^the  pool  is  low- 
ered to  100  pounds,  we  may  infer  that  about  nine-tenths  of  the 
supply  of  gas  has  been  exhausted.?* 

* '  Unit  Cost"  as  Applied  to  Natural  Gas.  Although,  as  a  rule, 
the  number  of  cubic  feet  of  gas  under  a  tract  can  not  be  satis- 
factorily estimated  and  the  quantity  that  will  be  marketed  is 
even  less  definite,  the  **unit  cost,  method"  can  be  used  by  re- 
garding pounds  of  closed  pressure  as  units,  for  the  actual  quan- 
tity of  gas  underground  commonly  varies  with  "the  decline  in 
pressure  and  the  relative  quantity  at  the  beginning  and  end  of 
the  tax  year  and  at  the  time  of  abandonment,  is,  in  the  lack  of 
better  information,  usable  for  tax  purposes.*® 

Corrections  and  Refinements  of  Closed-Pressure  Method. 
Several  corrections  and  more  or  less  important  refinements  are 
made  in  applying  this  method  to  the  computation  of  depletion, 
and  it  should  be  borne  in  mind  that  it  does  not  afford  data  on 
the  mnount  of  gas  originally  in  the  pool  or  at  any  later  specified 

M  Manual  for  the  Oil  and  Qas  Industry,  p  31. 
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time,  but  only  the  fraction  of  the  gas  that  has  been  r^noved  from 
its  natural  reservoir  and  the  fraction  remaining  in  that  reservo:  •. 
Perhaps  the  most  important  of  these  corrections  arises  out  of  the 
fact  that  the  size  of  the  reservoir  does  not  remain  fixed  but  be- 
comes smaller  as  the  gas  is  drawn  and  water  or  oil  advances  into 
a  part  of  the  space  formerly  occupied  by  the  gas.  The  pressure  is 
thus  prevented  from  declining  at  a  rate  proportionate  to  the 
amount  of  gas  drawn  from  the  pool.  The  correetion  on  account  of 
water  or  oil  encroachment  is  difficult  to  make,  because  of  the  lack 
of  data  to  determine  the  extent  of  the  encroachment.  However, 
in  a  good  many  pools,  after  ^  study  of  the  distribution  of  wells 
that  have  been  ''drowned  out'*  and  the  history  of  water  troubles 
in  similar  near-by  pools,  it  is  possible  to  make  allowance  for  water 
or  oil  encroachment  which  will  more  or  less  closely  approximate 
the  facts.  Another  refinement  applicable  to  the  computation  of 
depletion  of  natural  gas  by  the  closed-pressure  method  is  based 
upon  the  fact  that  even  wherq  there  is  no  encroachment  of  water 
or  oil  the  depletion  is  not  precisely  represented  by  the  gauge  read- 
.ings,  though  the  errors  are  generally  so  small  that  they  may  be 
ignored.  For  example,  where  the  pressure  declines  from  1,000  to 
500  pounds,  the  gas  is  not  exactly  half  gone,  for  the  reason  that  the 
pressures  referred  to  are  gauge  readings  and  to  each  should  be 
added  the  pressure  of  the  atmosphere — for  most  fields  about  14.4 
pounds  to  the  square  inch.    The  fraction  remaining  in  the  ground 

514.4 

then  becomes .    Account  should  also  be  taken  of  the  pres- 

1014.4 

sure  at  which  wells  are  abandoned  in  the  field  or  district.  If  wells 
can  not  be  operated  with  profit  after  the  pressure  has  declined  to 
25  pounds  gauge  reading  (39.4  pounds  absolute),  then  the  per- 
centage of  recoverable  gas  remaining  when  the  pressure  has  de- 
clined from  1,000  to  500  pounds  gauge  reading  is  not  one-half  or 

614.4  475 

even  the  fraction but .    The  difference  in  the  fraction 

1014.4  vn 

where  pressures  of  several  hundred  pounds  are  involved  is  not 
great  and  scarcely  worth  considering  in  view  of  the  other  errors 
which  are  certain  to  affect  the  result.  However,  after  the  pressure 
has  declined  to  a  low  figure,  the  matter  of  correcting  the  frac- 
tion becomes  of  considerable  importance.  Thus,  if  the  pressure  of 
abandonment  is  4  pounds  gauge  reading  and  during  the  year  the 
average  closed  pressure  of  a  pool  has  declined  from  10  pounds  to 
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5  pounds  gauge  reading,  five-sixths  instead  of  one-half  of  the  re- 
coverable gas  has  been  withdrawn.  Still  another  refinement  that 
has,  as  a  rule,  more  theoretical  than  practical  value  may  be 
worthy  of  consideration  in  certain  instances.  This  arises  out  of 
the  fact  the  gases  do  not  expand  precisely  as  the  pressure  de- 
creases, and  that  even  if  the  size  of  the  natural  reservoir  remains 
fixed  the  pressure^  does  not  decline  in  exact  proportion  to  the 
amount  of  gas  removed.  The  difference  amounts  to  only  a  few 
per  cent  and  is  greatest  for  high  pressures.  In  the  decline  from 
1,000  to  500  pounds  per  square  inch  the  gas  expands  several  per 
cent  more  than  would  be  calculated  by  a  strict  application  of 
Boyle's  law,  and  in  a  decline  from  1,500  pounds  to  1,000  pounds 
the  departure  is  still  greater.  The  correction  varies  from  field  to 
field  because  of  the  different  constitution  of  the  gases,  though 
since  most  natural  gases  consist  largely  of  methane  the  variations 
on  account  of  differences  in  gases  are  not  great.  A  fourth  detail  of 
refinement  arises  out  of  the  fact  that  on  the  average  more  gas  is 
marketed  for  50  pounds  of  decline  in  pressure  after  the  pressure 
has  reached  100  pounds  or  less  than  an  equal  decline  while  the 
pressure  is  high,  as,  for  example,  1,000  pounds  per  square  inch. 
Also  the  expense  of  marketing  gas  after  the  pressure  has  become 
low  is  greater  than  when  it  was  high,  largely  because  of  the  neces- 
sity of  installing  compressors  to  push  the  gas  through  the  pipe 
lines  to  the  consumers.  These  two  considerations  have  a  tendency 
to  balance  each  other  and,  with  certain  exceptions,  will  not  be  of 
sufficient  importance  to  warrant  an  attempt  to  apply  the  correc- 
tions.*^ 

Method  op  Gauging.  In  using  the  closed-pressure  method  of 
estimating  depletion,  the  method  of  gauging  is  of  vital  import- 
ance and  in  many  fields  is  not  carried  out  with  sufficient  care. 
Care  should  be  taken  to  make  sure  that  the  gauge  is  accurate, 
testing  it  before  and  after  attaching  it  to  the  welL  If  it  must  be 
transported  far  or  is  subject  to  much  jolting  in  transportation, 
a  gauge  tester  should  be  taken  along  and  used  at  the  well.  Care 
should  also  be  taken  to  empty  the  well  of  oil  and  water  by  pump- 
ing, blowing,  or  siphoning  before  attaching  the  gauge,  for  any 
liquid  in  the  hole  will  lower  the  closed  pressure  reading.  The 
well  should  be  closed  long  enough  to  allow  the  pressure  to  build 
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up  to  its  maximum.  The  length  of  time  necessary  for  this  purpose 
varies  a  great  deal  from  field  to  field  and  well  to  well.  The  well 
should  remain  closed  until  the  pressure  will  not  build  up  more 
than  1  per  cent  in  10  minutes.  Ordinarily,  24  hours  will  be  suf- 
ficient for  this  purpose,  but  for  some  wells  several  days  or  even  a 
longer  period  will  be  required,  owing  to  the  slowness  of  equaliza- 
tion of  pressure  in  the  sand.** 

iIppobtionment  of  Depletion  Among  Various  Sands.  Where 
more  than  one  sand  under  a  property  is  yielding  gas,  the  prob- 
lem arises  as  to  how  to  weight  or  evaluate  the  decline  ^in  pres- 
sure in  the  different  sands.  Suppose  there  is  a  very  good  gas  sand 
in  which  the  pressure  declines  from  600  to  300  pounds  during  the 
year,  and  a  very  poor  sand  in  which  the  pressure  declines  from  800 
to  750.  The  depletion  sustained  is  not  indicated  by  the  average 
decline  in  pressure  but  is  more  nearly  proportionate  to  the  decline 
in  the  good  sand.  If  accurate  figures  on  capacities  of  wells  are 
obtainable,  it  will  be  possible  to  make  a  fairly  accurate  weight- 
ing of  the  pressure  declines,  or  if  facts  indirectly  indicating  ca- 
pacity of  individual  wells  are  obtainable  some  light  may  be 
thrown  on  the  question.  But,  as  a  general  rule,  it  is  necessary  to 
average  the  decline  of  wells  drawing  from  different  sands  as 
though  they  were  drawing  from  the  same  sand.^ 

Season  fob  Testing  Wells  fob  Closed  Pressure.  For  many 
fields  summer  or  early  fall  readings  furnish  the  best  indication 
of  decline  in  closed  pressure.  It  is  therefore  recommended  that 
such  readings  be  taken  regularly  and  consistently.  Summer  or 
fall  readings  are  of  especial  value  because  these  seasons  for  most 
fields  are  at  the  end  of  a  period  during  which  the  wells  have  not 
been  subject  to  heavy  draft,  and  hence  are'  in  best  condition  to 
accurately  reflect  the  pressure  of  the  gas  in  the  underground  pool 
or  reservoir.  If  pressures  of  all  wells  or  representative  wells  are 
observed  regularly  and  carefully  in  summer  or  early  fall,  these 
readings  may  in  many  cases  be  applied  direct  to  the  end  of  the 
taxable  year,  though  in  some  cases  it  may  be  possible  and  desir- 
able to  estimate  the  pressures  at  the  end  of  the  taxable  year  from 
pressures  observed  at  other  times.  Obviously,  it  will  not  be  pos- 
sible to  test  the  pressures  of  all  wells  at  the  exact  end  of  the  tax- 

Mlfaniial  for  the  Oil  and  Gas  Industry,  p.  33. 
S9  Manual  for  the  Oil  and  Gas  Industry,  p.  33. 


458  ■  -  FEDERAL   INCOME  TAX 

able  year.  If  in  one  part  o£  a  tract  a  gas  well  is  brought  in  at  a 
pressure  of  1,000  pounds  and  during  the  remainder  of  the  tax- 
able year  the  pressure  declines  to  700  pounds,  the  rough  inference 
may  be  drawn  that  three-tenths  of  the  gas  has  been  taken  from 
the  tract  and,  subject  to  corrections  in  certain  cases,  three-tenths 
of  the  capital  returnable  through  depletion  may  be  charged  off. 
Suppose  that  sometime  in  the  next  taxable  year  a  gas  well  is  com- 
pleted on  another  part  of  the  tract  and  that  its  initial  pressure  is 
800  pounds.  If  by  the  end  of  the  year  the  pressure  of  this  well 
has  declined  to  700  pounds  while  the  pressure  of  the  first  well  has 
dropped  to  500  pounds,  the  fraction  of  the  capital  account  re- 
turnable through  depletion  the  second  year  is  proportional  to  the 
average  decline  in  pressure,  assuming  that  there  are  no  water 
troubles  or  other  noteworthy  complications.  The  average  of  700 
and  800  is  750  and  the  average  of  500  and  700  is  600.  The  diflfer- 
ence  or  average  decline  in  pounds  or  units  of  gas  is  150,  and  this 
represents  a  decline  of  20  per  cent  from  750.  It  will  be  noted 
that  the  exact  date  of  completion  of  the  new  well  does  not  enter 
the  computation  and  it  is  treated  as  though  it  were  finished  at 
the  beginning  of  the  year.  The  rate  of  decline  within  the  year 
is  of  little  consequence,  the  main  consideration  being  the  amount 
of  decline  for  the  whole  year.  If  the  year's  decline  occurred 
within  a  month,  or  even  a  week,  it  is  treated  the  same  as  though 
it  were  spread  over  the  entire  year.  Abandoned  wells  may  be 
regarded  as  fully  depleted  and  their  pressure  counted  as  zero  in 
computing  depletion.  Consider  the  wells  just  described  and  as- 
sume that  in  the  third  year  a  third  well  is  brought  in  and  one  of 
the  old  wells  is  abandoned.  Suppose  the  pressure  at  the  first  well 
declined  from  500  pounds  to  about  zero  and  the  well  is  abandoned, 
the  second  well  to  300  pounds  and  the  third  to  600.  The  pressure 
of  the  two  old  wells  at  the  beginning  of  the  year  and  of  the  new 
one  at  its  completion  averaged  600  pounds,  and  the  average  of  the 
three  at  the  end  of  the  year  was  300.  The  depletion  indicated  is 
50  per  cent  of  the  remaining  capital  account.  It  is  suggested  that 
the  capital  sum  at  the  beginning  of  each  year  be  treated  as  100 
per  cent  for  the  average  pressure  at  the  beginning  of  the  year, 
and  the  average  decline  during  the  year  will  then  furnish  a 
readily  usable  basis  for  computing  the  depletion  allowance.  The 
amount  of  gas  in  the  ground  is,  as  a  rule,  to  be  regarded  as  lim- 
ited to  the  proven  territory  so  that  as  new  wells  are  drilled  and 
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the  territory  is  enlarged,  or  new  gas-bearing  sands  are  discovered, 
the  denominator  of  tiie  fraction  indicating  depletion  varies  from 
year  to  year.'^ 

Formula.'^  The  following  discussion  is  offered  for  the  use  of 
those  who  prefer  to  use  a  formula  in  computing  the  depletion  al- 
lowance.   Perhaps  the  simplest  formula  may  be  written : 

X 

— X  2"=depletion    allowance. 

y 

In  this  formula  x  stands  for  the  capital  sum  to  the  end  of  the 
year;  y  is  the  total  future  pressure  decline  or  the  difference  be- 
tween the  sum  of  the  pressures  at  the  beginning  of  the  tax  year 
and  the  sum  of  the  pressures  at  the  time  of  expected  abandon- 
ment; z  is  the  pressure  decline  during  the  year  as  obtained  by 
adding  to  the  sum  of  the  pressures  at  the  beginning  of  the  year 
the  sum  of  the  pressures  of  any  new  wells  completed  during  the 
year  and  subtracting  the  sum  of  the  pressures  at  the  end  of  the 
year.    The  formula  may  also  be  written  as  follows : 

Capital  sum  to  end  of  tax  year      Sum  of  pressures 

X     at  beginning  of 

Sum  of  the  pressures  at  be-         tax  year  +  sum 
ginning     of    year-^nsum     of         of  pressures  of —  Depletion 
pressures  at  time  of  expected         new      wells  —      allowance, 
abandonment.  sum     of    pres- 

^  sures  at  end  of 
tax  year. 
Gas  Well  Pressure  Records  to  Be  Kept.  Beginning  with  1919 
closed  presstire  readings  of  representative  wells,  if  not  of  all  wells, 
must  be  carefully  made  and  kept.  In  order  to  standardize  pressure 
readings  the  well  should  remain  closed  until  the  pressure  does  not 
build  up  more  than  1  per  cent  of  the  total  pressure  in  ten  minutes. 
Ordinarily  24  hours  will  suffice  for  this  purpose,  but  some  wells 
will  need  to  remain  closed  for  a  longer  period.  If  there  is  any 
water  in  the  well  it  should  be  blown  or  pumped  off  before  the 
well  is  closed.  A  closed  pressure  reading  of  a  gas  well  which  has 
been  producing,  or  is  near  gas  wells  that  have  been  producing,  is 
lower  than  the  actual  pressure  of  the  gas  in  the  reservoir  by  an 

so  Manual  for  the  Oil  and  Gas  Industry,  p.  34. 
tl  Manual  for  the  Oil  and  Gas  Industry,  p.  35. 
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amount  depending  on  the  well's  location  with  reference  to  other 
producing  wells  and  the  length  of  time  it  has  been  closed  in.  It 
is  necessary  to  record  the  length  of  time  the  well  has  been  closed 
and  to  show  how  the  pressure  built  up  during  this  period.  Suc- 
cessive readings  will  indicate  the  point  at  which  the  pressure 
becomes  approximately  stationary,  that  is,  the  point  at  which 
the  closed  pressure  approaches  as  nearly  as  possible  the  maxi- 
mum pressure  which  would  be  shown  if  all  wells  in  the  pool  were 
closed  for  several  months.  The  length  of  time  required  varies 
with  the  character  of  the  sand,  position  of  the  packer,  the  loca- 
tion of  the  well  with  reference  to  other  wells,  the  limits  of  the 
pool,  and  other  factors.  The  depth  of  the  well,  diameter  of 
tubing,  and  line  pressure  when  the  well  was  shut  off,  should  be 
noted.  Since  readings  at  the  exact  end  of  the  taxable  year  will 
ordinarily  not  be  available,  the  pressure  of  that  date  may  be 
obtained  by  interpolation  ot  extrapolation.  In  certain  eases 
readings  taken  regularly  in  September  or  some  other  month  may 
be  applicable  to  the  end  of  the  taxable  year.  As  a  general  rule 
September  closed  pressure  readings  furnish  the  best  indication 
of  depletion  and  it  is  recommended  that  such  readings  be  made 
with  regularity  and  care.  Where  interpolated  or  extrapolated 
readings  are  used  the  data  from  which  they  are  obtained  should 
be  given.  Gauges  should  be  of  appropriate  capacity  and  should 
be  frequently  tested.  A  record  should  be  kept  of  the  number  of 
gauges,  date  each  was  tested,  names  of  men  testing,  and  other 
significant  details.** 

Computation  of  Allowance  Where  Quantity  of  Oil  or  Cku 
Uncertain.  If  by  reason  of  the  youth  of  the  field,  the  restricted 
production,  or  for  any  other  cause,  it  is  not  possible  to  determine 
with  any  degree  of  certainty  the  quantity  of  oil  or  gas  in  a 
property,  it  will  be  necessary  to  make  a  tentative  estimate 
which  will  apply  until  production  figures  are  available  from 
which  an  accurate  determination  may  be  made.** 

Computation  of  Depletion  Allowance  for  Combined  Holdings 
of  Oil  and  Gas  Wells.  In  the  case  of  owners  of  property  con- 
taining oil  wells  and  gas  wells  the  rulings  are  as  follows : 

Oil  Properties.     The  recoverable   oil   belonging   to  the   tax- 

82  Reg.  45,  Art.  212. 
SSBeg.  45,  Art.  213. 
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payer  should  be  estimated  separately  on  the  smallest  unit  on  which 
data  are  available,  such  as  individual  wells  or  tracts,  and  these 
added  together  into  a  grand  total  to  be  applied  to  the  total  cap- 
ital account  returnable  through  depletion.  The  capital  sum 
should  include  the  cost  or  value,  as  the  case  may  be,  of  all  oil 
or  gas  leases  or  rights  within  the  United  States  and  its  posses- 
sions, plus  all  incidental  costs  of  development  not  charged  as 
expense  nor  returnable  through  depreciation.  The  unit  value 
of  the  total  recoverable  oil  or  gas  is  the  quotient  obtained  by 
dividing  the  total  capital  account  recoverable  through  deple- 
tion by  the  total  estimated  recoverable  oil  or  gas.  This  unit 
multiplied  by  the  total  nlimber  of  units  of  oil  or  gas  produced 
by  the  taxpayer  during  the  taxable  year  from  all  of  the  oil  and 
gas  properties  will  determine  the  amount  which  may  be  allowably 
deducted  from  the  gross  income  of  that  year.^^  In  the  case  of 
sale  of  particular  tracts,  full  account  must  be  taken  of  the  de- 
pletion of  such  tracts  in  computing  profit  or  loss  thereo:p.** 

Gas  Pbopebtie&  In  the  case  of  the  gas  properties  of  a  tax- 
payer the  depletion  allowance  for  each  pool  may  be  computed 
by  using  the  combined  capital  account  returnable  through  de- 
pletion of  all  the  tracts  of  gas  land  owned  by  the  taxpayer  in 
the  pool  and  the  average  decline  in  rock  pressures  of  all  the 
taxpayer's  wells  in  such  pool  as  in  the  formula  given  elsewhere 
in  this  book.^  The  total  allowance  for  depletion  of  the  gas 
prpperties  of  the  taxpayer  will  be  the  sum  of  the  amounts  com- 
puted for  each  pool.''  The  depletion  of  gas  supplies  belonging 
to  a  taxpayer  may  be  more  accurately  computed  by  making 
estimates  for  each  tract,  though  it  is  quite  possible  that  the 
expense  of  making  separate  estimates  for  individual  tracts  may 
be  greater  than  the  benefits  arising  from  such  a  procedure.** 

Statement  to  Be  Attached  to  Return  Where  Depletion  of  Oil 
or  Gkks  Claimed.  To  each  return  made  by  a  person  owning  or 
operating  oil  or  gas  properties,  there  should  be  attached  a  state- 
ment  showing   for   each   property    the   following   information, 

84R«g.  45,  Art.  214. 

35  Manual  for  the  Oil  and  Gas  Industry,  p.  36. 

36  See  p.  459. 

37  Reg.  45,  Art.  214. 

88  Manual  for  the  Oil  and  Gas  Industry,  p.  37. 
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which  may  be  given  in  the  form  of  a  table,  if  desired,  by  taxpay- 
ers owning  more  than  one  property:  (a)  the  fair  market  value 
of  the  property  (exclusive  of  machinery,  equipment,  etc.,  and 
the  value  of  the  surface  rights)  as  of  March  1,  1913,  if  acquired 
prior  to  that  date;  or  the  fair  market  value  of  the  property 
within  30  days  after  the  date  of  discovery;  or  the  actual  cost 
of  the  property,  if  acquired  subsequently  to  February  28,  1913, 
and  not  covered  by  the  foregoing  clause;  (b)  how  the  fair  mar- 
ket value  was  ascertained,  if  the  property  -came  under  the  first 
or  second  head  under  (a) ;  (c)  the  estimated  quantity  of  oil  or 
gas  in  the  property  at  the  time  that  the  value  or  cost  was  de- 
termined; (d)  the  name  and  address  of  the  person  making  the 
estimate  and  the  manner  in  which  this  estimate  was  made,  in- 
cluding a  summary  of  the  calculations;  (e)  the  amount  of 
capital  applicable  to  each  unit  (this  being  found  by  dividing  the 
value  or  cost,  as  the  case  may  be,  by  the  estimated  number  of 
units  of  oil  or  gas  in  the  property  at  the  time  the  value  or  cost 
was  determined) ;  (f )  the  quantity  of  oil  or  gas  produced  during 
the  year  for  which  the  return  is  made  (in  the  case  of  new 
properties  it  is  desirable  that  this  information  be  furnished  by 
months) ;  (g)  the  number  of  acres  of  producing  and  proven  oil 
or  gas  land;  (h)  the  number  of  wells  producing  at  the  begin- 
ning and  end  of  the  taxable  year;  (i)  the  date  of  completion  of 
wells  finished  during  the  taxable  year;  (j)  the  date  of  aban- 
donment of  all  wells  abandoned  during  the  taxable  year;  (k)  a 
property  map  showing  the  location  of  the  property  and  of  the 
producing  and  abandoned  wells,  dry  holes,  and  proven  oil  and 
gas  lands;  (1)  the  average  gravity  of  the  oil  produced  on  the 
tract;  (m)  the  number  of  pay  sands  and  average  thickness  of 
each  pay  sand  or  zone  on  the  property;  (n)  the  average  depth 
to  the  top  of  each  of  the  different  pay  sands ;  (o)  any  data  regard- 
ing change  in  operating  conditions,  such  as  flooding,  use  of  com- 
pressed air,  vacutim,  shooting,  etc.,  which  have  a  direct  effect 
on  the  production  of  the  property;  (p)  the  monthly  or  annual 
production  of  individual  wells  and  the  initial  daily  production 
of  new  wells  (this  is  highly  desirable  information  and  should  be 
furnished  wherever  possible) ;  (q)  (for  the  first  year  in  which  the 
above  information  is  filed  for  a  property  which  was  producing 
prior  to  the  taxable  year  covered  by  the  above  statement  the 
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following  information  must  be  furnished)  annual  production  of 
the  tract  or  of  the  individual  wells,  if  the  latter  information  is 
available,  from  the  beginning  of  its  productivity  to  the  begin- 
ning of  the  taxable  year  for  which  the  return  was  filed;  the 
average  number  of  wells  producing  during  each  year;  and  the 
initial  daily  production  of  each  well;  and  (r)  any  other  data 
which  will  be  helpful  in  determining  the  reasonableness  of  the 
depletion  production.'* 

Maps.  Maps  that  accompany  records  and  delineate  property 
boimdaries  must  be  sufficiently  extended  to  show  the  position 
of  property  in  relation  to  section,  township,  and  range  lines,  or  • 
in  areas  of  metes  and  bounds  ^rvey,  the  relation  to  two  or 
more  established  lines,  of  either  township  or  district.  On  some 
part  of  the  map  should  be  recorded  the  name  of  the  State,  county, 
township,  or  district,  name  of  the  company  or  individual  rep- 
resenting property,  scale  of  map,  and  date  of  survey,  and  points 
of  the  compass.  It  will  be  to  the  advantage  of  every  taxpayer 
to  assist  the  department  in  compiling  complete  statistics  of  all 
development  that  has  taken  place,  and  maps  submitted  should 
show  location  of  all  wells  that  have  ever  been  drilled  on  a  given 
property.  The  character  of  each  well  should  be  indicated  by 
appropriate  symbols.  Where  wells  have  been  drilled  by  another 
company  or  individual  it  is  advisable  to  distinguish  such  wells 
by  some  symbol  or  abbreviation,  explaining  the  symbol  in  a 
marginal  note.  When  a  taxpayer  has  filed  adequate  maps  with 
the  Commissioner  he  may  be  relieved  of  filing  further  maps  of 
the  same  properties,  provided  all  additional  information  neces- 
sary for  keeping  the  maps  up  to  date  is  filed  each  year.  This 
includes  records  of.  dry  holes  as  well  as  producing  wells,  to- 
gether with  logs,  depth,  and  thickness  of  sands,  location  of  new 
wells,  etc.  By  "production"  is  meant  the  production  of  oil 
or  gas  belonging  to  the  taxpayer.  In  those  leases  where  no  ac- 
count is  kept  of  the  oil  or  gas  used  for  fuel,  the  net  production 
will  necessarily  be  that  remaining  after  the  fuel  used  in  the 
property  has  been  taken  out.  In  cases  of  this  kind  an  estimate 
of  the  fuel  used  from  each  tract  should  be  given  for  each  year.*^ 

S9Beg.  45,  Art.  218. 

41  Manual  for  the  Oil  and  Oas  Industry,  p.  39. 


464  PEDEE^L  INOOME  TAX 

DiacoY&ry  of  Oil  and  Gas  Welk.  The  discovery  elause  of  the 
statute  provides  that  taxpayers  who  discover  oil  and  gas  wells  on  or 
after  March  1,  1913,  may,  under  the  circumstances  therein  pre- 
scribed, determine  the  fair  market  value  of  duch  property  at  the 
date  of  discovery  or  within  30  days  thereafter  for  the  purpose  of 
ascertaining  allowable  deductions  for  depletion.  Before  such  valua* 
tion  may  be  made  the  statute  requires  that  two  conditions  precedent 
be  satisfied,  (1)  that  the  fair  market  value  of  such  property  (oil 
and  gas  wells)  on  the  date  of  discovery  or  within  30  days  there- 
after became  materially  disproportionate  to  the  cost,  by  virtue  of 
the  discovery,  and  (2)  that  such  oil  and  gas  wells  were  not  acquired 
as  the  result  of  purchase  of  a  proven  tract  or  lease.*^ 

DisoovEBY — ^Proven  TstACT  or  Leased— Property  Ddsproportion- 
ATE  Value.  (1)  For  purposes  of  the  discovery  clause  of  the  Revenue 
Act  of  1918,  an  oil  or  gas  well  may  be  said  to  be  discovered  when 
there  is  either  a  natural  exposure  of  oil  or  gas,  or  a  drilling  that 
discloses  the  actual  and  physical  presence  of  oil  or  gas  in  quantities 
sufficient  to  justify  commercial  exploitation.  Quantities  sufficient 
to  justify  commercial  exploitation  are  deemed  to  exist  when  the 
quantity  and  qiftility  of  the  oil  or  gas  so  recovered  from  the  well 
are  such  as  to  afford  a  reasonable  expectation  of  at  least 
returning  the  capital  invested  in  such  well  through  the  sale  of 
the  oil  or  gas,  or  both,  to  be  derived  therefrom.  (2)  A 
proven  tract  or  lease  may  be  a  part  or  the  whole  of  a  proven 
iirea.  A  proven  area  wiU  be  presumed  to  be  that  portion 
of  the  productive  sand  or  zone  or  reservoir  included  in  a  square 
surface  area  of  160  acres  having  as  its  center  the  mouth  of  a  well 
producing  oil  or  gas  in  commercial  quantities.  In  other  words,  a 
producing  well  will  be  presumed  to  prove  that  portion  of  a  given 
sand,  zone  or  reservoir  which  is  included  in  an  area  of  160  acres 
of  land,  regardless  of  private  haund/mes.  The  center  of  such 
square  area  wiU  be  the  mouth  of  the  well,  and  its  sides  must  be 
parallel  to  the  section  lines  established  by  the  United  States  system 
of  public  land  surveys  in  the  district  in  which  it  is  located.  Where 
a  district  is  not  covered  by  the  United  States  land  surveys, 
the  sides  of  said  area  must  run  north  and  south,  east  and  west. 
So  much  of  a  taxpayer's  tract  or  lease  which  lies  within  an  area 

«  Beg.  45,  Art.  220,  as  amended  by  T.  D.  2956,  Dec.  2,  1919.    This  Treasury 
Decision  substantiaUy  modifies  the  former  ruling  of  the  Treasury  Department. 
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proven  either  by  himself  or  by  another  is  '  *  a  proven  tract  or  lease ' ' 
as  contemplated  by  the  statute,  and  the-  discovery  of  a  well  thereon 
will  not  entitle  such  taxpayer  to  revalue  such  well  for  the  purpose 
of  depletion  allowances,  unless  the  tract  or  lease  had  been  acquired 
before  it  became  proven.  And  even  though  a  well  is  brought  in  on 
attract  or  lease  .not  included  in  a  proven  area  as  above  defined, 
nevertheless  it  may  not  entitle  the  owner  of  the  tract  or  lease  in 
which  s^uch  well  is  located  to  revaluation  for  depletion  purposes, 
if  such  tract  or  lease  lies  within  a  compact  area  which  is  imme- 
diately surrounded  by  proven  land,  and*  the  geologic  structural 
conditions  on  or  under"  the  land  so  inclosed  mhy  reasonably  warrant 
the  belief  that  the  oil  or  gas  of  the  proven  areas  extends  thereunder. 
Under  such  circumstances  the  entire  area  is  to  be  regarded  as 
proven  land.  (3)  The  "property"  which  may  be  valued  after 
discovery  is  the  "well."  The  "well"  is  the  drill  hole,  the  surface 
necessary  for  the  drilling  and  operation  of  the  well,  the  oil  or  gas 
content  of  the  particular  sand,  zone  or  reservoir  (limestone,  breccia, 
crevice,  etc.)  in  which  the  discovery* was  made  by  the  drilling  and 
from  which  the  production  is  drawn,  to  the  limit  of  the  taxpayer's 
private  bounding  lines,  'hut  not  beyond  the  limits  of  the  proven 
area.  (4)  A  taxpayer  to  be  entitled  to  revalue  his  property  after 
March  1,  1913,  for  the  purpose  of  depletion  allowances  must  make 
a  discovery  after  said  date  and  such  discovery  must  result  in  the 
fair  market  value  of  the  property  becoming  disproportionate  to  the 
cost.  The  fair  market  value  of  the  property  will  be  deemed  to 
have  become  disproportionate  to  the  cost  when  the  output  of  such 
well  of  oil  or  gas  affords  a  reasonable  expectation  of  returning 
to  the  taxpayer  an  amount  materially  in  excess  of  the  cost  of  the 
land  or  lease  if  acquired  since  March  1,  1913,  or  its  fair  market 
value  on  March  1,  1913,  if  acquired  prior  thereto,  plus  the  cost  of 
exploration  and  development  work  to  the  time  the  well  was  brought 

Proop  op  Discovery  op  Oil  and  Gas  Wells.     In  order  to 
meet  the  requirements  of  the  discovery  clause  of  the  statute  to 


Reg.  45,  Art  220a,  as  amended  by  T.  D.  2956;  Manual  for  the  Oil  and 
Gas  Indnstry,  p.  40.  The  eahie  evidence  as  required  under  "Determination  of 
fair  market  value,"  p.  430,  must  be  submitted  by  the  taxpayer  to  substantiate 
the  value  which  he  sets  up  as  of  date  of  the  discovery  or  within  30  days  there- 
after in  the  cases  under  discussion. 

(See  Schedules  I,  11.  and  III,  of  Form  N.) 
P.  T.— 30 
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the  satisfaction  of  the  Commissioner,  the  taxpayer  will  be 
quired,  among  other  things,  to  submit  the  following  with  his 
return:  (a)  a  map  of  convenient  scale,  showing  the  location  of 
the  tract  and  discovery  well  in  question  and  of  the  nearest  pro- 
diicing  welly  and  the  development  for  a  radius  of  at  least  three 
miles  from  the  tract  in  question,  both  on  the  date  of  discovery 
and  on  the  date  when  the  fair  market  value  was  set ;  (b)  a  cer- 
tified copy  of  the  log  of  the  discovery  well,  showing  the  loca- 
tion, the  date  drilling  began,  the  date  of  completion  and  begin- 
ning of  production,  the  formations  penetrated,  the  oil,  gas,  and 
water  sands  penetrated,  the  casing  record;  including  the  record 
of  perforations,  and  any  other  information  tending  to  show  the 
condition  of  the.  well  and  the  location  of  the  sand  or  zone  from 
which  the  oil  or  gas  is  produced  on  the  date  the  discovery  was 
claimed;  (c)  a  sworn  record  of  production  clearly  proving  the 
commercial  productivity  of  the  discovery  well;  (d)  a  sworn  copy 
of  the  records,  showing  the  cost  of  the  property;  and  (e)  a  full 
explanation  of  the  method  of  determining  the  value  on  the  date 
of  discovery  or  within  30  days  thereafter,  supported  by  satisfector^^ 
evidence  of  the  fairness  of  this  value.** 

Charges  to  Capital  and  to  Expense  in  the  Case  of  Oil  and  Oas 
Wells.  Such  incidental  expenses  as  are  paid  for  wages,  fuel, 
repairs,  hauling,  etc.,  in  connection  with  the  exploration  of  the 
property,  drilling  of  wells,  building  of  pipe  lines,  and  devel- 
opment of  the  property  may  at  the  option  of  the  taxpayer  be 
deducted  as  an  operating  expense  or  charged  to  the  capital 
account  returnable  through  depletion.  If  in  exercising  this 
option  the  taxpayer  charges  these  incidental  expenses  to  capital 
account,  in  so  far  as  such  expense  is  represented  by  physical 
property,  it  may  be  taken  into  account  in  determining  a  reason- 
able allowance  for  depreciation.  The  cost  of  drilling  nonpro- 
ductive wells  may  at  the  option  of  the  operator  be  deducted  from 
gross  income  as  an  operating  expense  or  charged  to  capital 
accounts  returnable  through"  depletion  and  depreciation  as  in 
the  case  of  productive  wells.  An  election  once  made  under  this 
option  will  control  the  taxpayer's  returns  for  all  subsequent 
years.  Gasing-head-gas  contracts  have  been  construed  to  be 
tangible  assets  and  their  cost  may  be  added  to  the  capital  ac- 

48  Beg.  45,  Art.  221,  as  amended  by  T.  D.  2956. 
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count  returnable  through  depletion,  following  the  rate  set  by 
the  oil  wells  from  which  the  gas  is  derived,  or,  if  the  life  of  the 
contract  is  shorter  than  the  reasonable  expectation  of  the  life 
of  the  wells  furnishing  the  gas,  the  capital  invested  in  the  con- 
tract may  be  written  off  through  yearly  allowances  equitably  dis- 
tributed over  the  life  of  the  contract.  All  oil  produced  during 
the  taxable  year,  whether  sold  or  unsold,  must  be  considered 
in  the  computation  of  the  depletion  allowance  for  the  taxable 
year.  In  computing  net  income  all  oil  in  storage  at  the  begin- 
ning and  at  the  end  of  the  taxable  year  must  be  inventoried  at 
cost,  that  is,  unit  cost  plus  lifting  cost.  Where  deductions  for 
depreciation  or  depletion  have  either  on  the  books  of  the  tax- 
payer or  in  his  returns  of  net  income  been  included  in  the  past 
in  expetise  or  other  accounts,  rather  than  specifically  as  depre- 
ciation or  depletion,  or  where  capital  expenditures  have  been 
charged  to  expense  in  lieu  of  depreciation  or  depletion,  a  state- 
ment indicating  the  extetit  to  which  this  practice  has  been  car- 
ried should  accompany  the  return.** 

Depreciation  of  Improvements  in  the  Case  of  Oil  and  Gas 
Wells.  Both  owners  and  lessees  operating  oil  or  gas  properties 
will,  in  addition  to  and  apart  from  the  deduction  allowable  for  the 
depletion  or  return  of  capital,  be  permitted  to  deduct  a  rea- 
sonable allowance  for  depreciation  of  physical  property,  such  as 
machinery,  tools,  equipment,  pipes,  etc.,  so  far  as  not  in  conflict 
with  the  option  exercised  by  the  taxpayer  linder  the  preceding 
paragraph.**  The  amount  deductible  on  this  account  will  be 
such  an  amount  based  upon  its  cost  or  fair  market  value  as  of 
March  1,  1913,  equitably  distributed  over  its  Useful  life  as  will 
bring  such  property  to  its  true  salvage  value  when  no  longer 
useful  for  the  purpose  for  which  such  property  was  acquired. 
Accordingly,  where  it  can  be  shown  to  the  satisfaction  of  the 
Commissioner  that  the  reasonable  expectation  of  the  economic 
life  of  the  oil. or  gas  deposit  with  which  the  property  is  con- 
nected is  shorter  than  the  normal  useful  life  of  the  physical 
property,  the  amount  annually  deductible  for  depreciation  may 
for  such  property  be  based  upon  the  length  of  life  of  the  de- 
posit.*^ 

4«Beg.  45,  Art.  223. 

«B6ee  p.  466. 

46  Beg.  45,  Art  225.    See  Chapter  26  for  a  discussion  of  depreciation. 
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Physical  PtoPEBTT.  Physical  property  is  defined  as  all  equip- 
ment having  an  inventory  or  salvage  value  and  subject  to  re- 
moval from  the  property,  such  as  buildings,  bridges,  and  power 
plants;  derricks,  casings,  drilling  equipment  (cable  and  rotary), 
and  pumping  equipment,  including  engines,  boilers,  tubing,  and 
rods;  flow  lines,  and  connections  on  wells,  tanks  attached  to 
wells,  and  other  tankage  of  steel,  wood,  or  concrete ;  cleaning  and 
pulling  equipment ;  salt-water  equipment ;  refineries,  treating  and 
reducing  plants,  including  casinghead  gas  plants ;  telegraph  and 
telephone  lines,  pipe  lines  and  tank  cars,  and  all  other  equipment 
xised  in  the  production,  reduction,  conservation,  or  transportation 
of  oil  and  gas  or  their  products.*' 

Estimates  of  Depbecution  op  Physical  Property.  Some  per- 
centages and  tables  used  in  the  estimation  of  depreciation  of  oil 
and  gas  property  and  intended  as  a  suggestion  for  the  guidance 
of  the  taxpayer  in  calculating  his  just  tax  are  set  forth  in  the 
appendix.  The  percentages  are  neither  maximum  nor  minimum 
rates.  They  are  not  io  he  applied  indiscriminately  to  specific 
property,  and  the  Internal  Revenue  Bureau  is  in  no  way  com- 
mitted to  accept  allowances  based  upon  them.  Every  claim  for 
.  deduction  must  be  accompanied  by  a  detailed  statement  of  the 
facts  upon  which  such  claim  is  based.  Each  class  of  equipment 
is  shown  in  detail  and  as  a  class,  with  the  suggestion  that  an 
average  life  of  the  class  be  used  rather  than  going  into  the 
details  of  every  part.  The  average  years  of  useful  life  of  the 
various  classes  is  -shown  in  the  summary  sheet  and  a  suggestion 
for  charging  .out  annual  percentages  to  conform  to  the  depre- 
ciation as  it  actually  occurs.  It  must  be  borne  in  mind  that  it  is 
not  possible  to  make  standard  rules  or  formulae  to  cover  all  con- 
ditions in  this  business.  Although  different  rates  may  reasonably 
be  applied  in  different  parts  of  the  country,  it  is  believed  that 
the  variation  of  such  rates  from  the  general  average  is  so  slight 
as  to  be  practically  negligible  in  most  instances.  Whenever  the 
life  of  the  property  is  materially  shorter  than  that  called  for  in 
this  schedule,  a  special  rate  may  be  claimed,  or  the  differences 
may  be  made  up  by  replacements  chargeable  to  the  maintenance 
accounts.  In  the  case  of  some  of  the  Gulf  coast  districts,  por- 
tions of  the  pipe  lines  are  eaten  out  in  five  or  six  years.    These 

4^  Manual  for  the  Oil  and  Gas  Industry,  p.  14. 
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repairs  are  rightly  a  replacement  and  chargeable  to  maintenance 
or  operating  accounts.  Depreciation  deductions  are  to  b^charged 
to  a  reserve  fund,  and  are  in  addition  to  any  regular  charge  for 
repairs  and  operating  maintenance.  No  consideration  has  been 
given  exceptional  cases  where  premature  failure  of  supply  or 
market  may  materially  reduce  the  given  life  of  the  facility.  Such 
cases  are  necessarily  exceptional  and  will  receive  special  con- 
sideration.** 

Depletion  and  Depreciation  of  Oil  and  Oas  Wells  in  Tears 
Before  1916.  If  upon  examination  it  is  found  that  in  respect  of 
the  entire  drilling  cost  of  wells,  including  physical  property  and 
incidental  expenses,  between  March  1,  1913,  and  December  31, 
1915,  a  taxpayer  has  been  allowed  a  reasonable  deduction  suffi- 
cient to  provide  for  the  elements  of  exhaustion,  wear  and  tear, 
and  depletion,  it  will  not  be  necessary  to  reopen  the  returns  for 
years  prior  to  1916  in  order  to  show  separately  in.  these  years 
the  portions  of  such  deduction  representing  depletion  and  depre- 
ciation, respectively.  Such  separation  will  be  required  to  be 
made  of  the  reserves  for  depreciation  at  January  1,  1916,  and 
proper  allocation  l^etween  depreciation  and  depletion  must  be 
maintained  after  that  date.  In  any  case  in  which  it  is  found  that 
the  deductions  taken  between  March  1,  1913,  and  December  31, 
1915,  are  not  reasonable,  amended  returns  may.be  required  for 
these  years.** 

40  Manual  for  the  Oil  and  Gas  Industry,  p.  50. 
40  Beg.  45,  Art  226. 
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The  provision  of  the  Revenue  Act  of  1918  permitting  the  de- 
duction of  an  allowance  for  depletion  in  the  case  of  mines,  oil 
weUs,  gas  wells,  or  other  natural  deposits  and  timber,  has  been 
set  forth  and  discussed  generally  in  another  chapter.^  This  al- 
lowance is  based  (a)  upon  cost,  if  acquired  after  February  28, 
1913,  or  (b)  upon  the  fair  market  value  as  of  March  1,  1913,  if 
acquired  prior  thereto.  The  essence  of  this  provision  is  that  the 
owner  of  timber  property,  whether  it  be  a  leasehold  or  a  freehold, 
shall  secure  through  an  aggregate  of  annual  depletion  and  de- 
preciation deductions  a  return  of  the  amount  of  capital  invested 
by  him  in  the  property,  or  in  lieu  thereof  an  amount  equal  to  its 
fair  market  value  as  of  March  1,  1913,  plus  in  any  case  the  sub- 
sequent cost  of  plant,  equipment,  and  development  which  is  not 
chargeable  to  current  operating  expenses,  but  not  including  cut- 
over  land  values.'  The  allowance  is  permitted  to  operating  own- 
ers, lessors  and  lessees,  and  the  capital  recoverable  through  the 
depletion  allowance  in  the  case  of  each  and  the  rules  with  respect 
to  the  apportionment  of  the  deduction  between  lessor  and  lessee 
are  also  set  forth  generally  in  another  chapter.'  The  cost  of  tim- 
ber property  is  determined  in  accordance  with  the  rules  laid  down 
in  the  same  chapter.*  Certain  special  rules  specifically  relating  to 
the  depletion  allowance  in  the  case  of  timber  are  set  forth  below. 

ISee  Chapter  27. 

8  Beg.  45,  Art  227.  Prior  to  the  1918  Law  the  statute  did  not  provide  for 
depletion  of  timber  lands,  but  the  Treasury  Department  prescribed  rulingd 
under  which  a  deduction  could  be  taken  from  gross  receipts  or  made  through 
a  charge  in  the  cost  of  manufacturing  the  timber  into  lumber.  These  rulings 
were  practically  to  the  same  effect  as  those  discussed  in  this  chapter. 

8  See  Chapter  27. 

4  This  chapter  should  be  consulted  in  connectiofi  with  the  rules  discussed  in 
this  chapter.  Many  of  the  rules  stated  in  chapter  29  on  Oil  and  Gas  W^la 
have  a  more  general  application  and  should  be  consulted  also. 
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Betennination  of  Fair  Market  Value  of  Timber.  Where  the 
fair  market  value  of  the  property  at  a  specified  date  in  lieu  of 
the  cost  thereof  is  the  basis  for  depletion  and  depreciation  deduc- 
tions such  value  must  be"  determined,  subject  to  approval  or  re- 
vision by  the  Commissioner,  by  the  owner  of  the  property  in  the 
light  of  the  most  reliable  and  accurate  information  with  refer- 
ence to  the  condition  of  the  property  as  it  existed  at  that  date, 
regardless  of  all  subsequent  changes  such  as  changes  in  surround- 
ing circumstances,  in  methods  of  exploitation,  in  degree  of  utili- 
zation, «tc.  The  value  sought  should  be  that  established  assum- 
ing a  transfer  between  a  willing  seller  and  a  willing  buyer  as  of 
that  particular  date.  No  rule  or  method  of  determining  the  fair 
market  value  of  timber  property  is  prescribed,  but  the  Commis- 
sioner will  give  due  weight  and  consideration  to  any  and  all  facts 
and  evidence  having  a  bearing  on  the  market  value,  such  as  cost, 
actual  sales  and  transfers  of  similar  properties,  market  value  of 
stock  or  shares,  royalties  and  rentals,  value  fixed  by  the  owner 
-for  purposes  of  the  capital  stock  tax,  valuation  for  local  or  State 
taxation,  partnership  accountings,  records  of  litigation  in  which 
the  value  of  the  property  was  in  question,  the  amount  at  Which 
the  property  may  have  been  inventoried  in  probate  court,  disin- 
terested appraisals  by  approved  methods,  and  other  factors.  For 
depletion  purposes  the  cost  of  the  timber  or  its  fair  market  value 
at  a  specified  date  will  not  include  any  part  of  the  cost  or  value 
of  the  land.^ 

Determination  of  Quantity  of  Timber.  Each  taxpayer  claim- 
ing a  deduction  for  depletion  is  required  to  estimate  with  respect 
to  each  separate  timber  account  the  total  units  (feet  board  mea- 
sure, cords,  or  other  units)  of  timber  reasonably  known  or  on  good 
evidence  believed  to  have  existed  on  the  ground  on  March  1, 1913, 
or  on  the  date  of  acquisition  of  the  property,  as  the  case  may  be. 
The  taxpayer,  according  to  his  best  knowledge  and  belief  and 
in  the  light  of  the  most  accurate  and  reliable  information,  will 
estimate  the  number  of  units  of  timber  actually  present  upon  the 
specified. date;  this  estimate  will  state  the  number  of  units  which 
would  have  been  found  present  by  a  careful  estimate  made  on  the 
specified  date  with  the  object  of  determining  100  per  cent  of  the 
quantity  of  timber  which  the  area  would  have  produced  on  that 

ST.  D.  2916;  Beg.  45,  Art.  234. 
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date  if  all  of  the  merchantable  timber  had  been  cnt  and  utilized 
in  accordance  with  the  standards  of  utilization  prevailing  in  that 
region  at  that  time.  If  subsequently  during  the  ownership  of 
the  taxpayer  making  the  return  additional  units  of  timber  are 
found  to  be  available  for  utilization  as  the  result  of  the  growth 
of  the  timber,  of  closer  utilization  of  the  timber,  of  the  utilization 
of  species  of  trees  not  formerly  utilized,  of  underestimates  of  the 
quantity  of  timber  available  on  the  specified  date,  etc.,  which  Tvere 
not  taken  into  account  in  estimating  the  number  of  units  for  pur- 
poses of  depletion,  or  if  it  shall  be  found  in  the  course  oi  opera- 
tion that  timber  included  in  the  estimate  is  not  merchantable  as 
the  result  of  deterioration  through  rot  or  otherwise,  or  that  the 
original  estimate  was  too  great,  a  new  estimate  of  the  recoverable 
units  of  timber  (but  not  of  the  cost  or  the  fair  ^market  value  at 
a  specified  date)  must  be  made  and  when  made  must  thereafter 
constitute  a  basis  for  depletion.  In  the  selection  of  the  unit  or 
units  of  estimate  the  ^custom  applicable  to  the  given  type  of  tim- 
ber in  the  given  region  should  be  considered.® 

Computation  of  Allowance  for  Depletion  of  Timber.  An  allow- 
ance for  the  depletion  of  timber  in  any  taxable  year  must  be  based 
upon  the  number  of  feet  of  stumpage  cut  during  the  year  and 
the  unit  cost  of  the  stumpage  at  the  date  of  acquisition  or  the 
unit  market  value  on  March  1,  1913,  if  acquired  prior  thereto. 
The  unit  market  value  as  of  March  1,  1913,  will  be  the  unit  price 
at  which  the  standing  timber  in  its  then  condition  and  in  view  of 
its  then  environment  could  have  b^en  sold  for  cash  or  its  equiva- 
lent. The  amount  of  the  deduction  for  depletion  in  any  taxable 
year  will  be  the  product  of  the  number  of  feet  of  stumpage  cut 
during  the  year  multiplied  by  such  unit  cost  or  market  value  of 
the  stumpage.'' 

Revaluation  of  Stumpage.  The  fair  market  value  of  stumpage 
when  determined  as  of  March  1, 1913,  for  the  purpose  of  depletion 
allowances  in  the  case  of  timber  acquired  prior  thereto,  will  be 
the  basis  for  determining  the  depletion  deduction  for  each  year 
during  the  continuance  of  the  ownership  under  which'  th6  fair 
market  value  of  the  stumpage  was  fixed,  and  during  such  owner- 
ship there  can  be  no  redetermination  of  the  fair  market  value  of 

ex.  D.  2916;  Reg.  45,  Art.  235. 
7  Reg.  45,  Art.  229. 
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the  stumpage  for  such  purpose.  However,  the  unit  market  value 
of  stumpage  adopted  by  the  taxpayer  may  subsequently  be 
changed  if  from  any  cause  such  value,  if  continued  as  a  basis  of 
depletion,  should  upon  evidence  satisfactory  to  the  Commissioner 
be  found  inadequate  or  excessive  for  the  extinguishment  of  the 
fair  market  value  of  the  timber  as  of  March  1,  1913.^ 

Charges  to  Capital  and  to  Expense  in  the  Case  of  Timber.  In 
the  case  of  timber  operations  all  expenditures  for  plant,  equip- 
ment, development,  rent  and  royalty  prior  to  production,  and 
thereafter  all  major  items  of  plant  and  equipment,  should  be 
charged  to  capital  account  for  purposes  of  depreciation.  After  a 
timber  operation  and  plant  has  been  developed  and  equipped  to 
its  normal  and  regular  output  capacity,  the  cost  of  additional 
minor  items  of  equipment  and  the  cost  of  replacement  of  minor 
items  of  worn-out  and  discarded  plant  and  equipment  may  be 
charged  to  current  expenses  of  operations.* 

Depreciation  of  Dnprovements  in  the  Case  of  Timber.  The  cost 
or  value  as  of  March  1,  191*3,  as  the  case  may  be,  of  development 
not  represented  by  physical  property  having  an  inventory  value, 
and  such  cost  or  value  of  all  physical  property  which  has  not  been 
deducted  and  allowed  as  expense  in  the  returns  of  the  taxpayer, 
is  recoverable  through  depreciation.  It  is  optional  with  the  tax- 
payer, subject  to  the  approval  of  the  Commissioner,  (a)  whether 
the  cost  or  value,  as  the  case  may  be,  of  the  property  subject  to 
depreciation  shalPbe  recovered  at  a  rate  established  by  current 
exhaustion  of  stumpage,  or  (b)  whether  the  cost  or  value  shall 
be  recovered  by  appropriate  charges  for  depreciation  calculated 
by  the  usual  rules  for  depreciation  or  according  to  the  peculiar 
conditions  of  the  taxpayer's  case  by  a  method  satisfactory  to  the 
Commissioncfr.  In  no  case  may  charges  for  depreciation  be  based 
on  a  rate  which  will  extinguish  the  cost  or  value  of  the  property 
prior  to  the  termination  of  its  useful  life.  The  value  of  a  timber 
plant  and  equipment,  so  far  as  it  is  represented  by  physical  prop- 
erty having  an  inventory  value,  may  not  be  reduced  by  deprecia- 
tion deductions  to  a  sum  below  the  value  of  the  salvage  when  the 
plant  and  equipment  shall  have  become  obsolete  or  worn  out  or 

^Beg.  45,  Art.  230. 
•  Beg.  45,  Art  231. 
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shall  have  been  abandoned,  and  no  part  of  the  value  of  eat-over 
land  is  recoverable  through  depreciation.** 

Statement  to  Be  Attached  to  Betum  Where  Depletion  of  Tim- 
ber Claimed.  To  the  return  of  the  taxpayer  claiming  a  deduc- 
tion for  depletion  or  depreciation  or  both  there  should  be  at- 
tached a  statement  setting  out  (a)  whether  the  owner  is  an  owner 
in  fee  or  a  lessee  or  both ;  (b)  a  description  of  the  properly  owned 
in  fee,  if  any,  and  a  description  of  the  leasehold  property,  if  any, 
including  the  date  of  acquisition  and  the  date  of  expiration  of 
the  lease;  (c)  the  cost  of  the  freehold  and  the  leasehold  property; 
(d)  the  number  of  feet  of  timber  removed  and  sold  during  the 
year  for  which  the  return  was  made;,  (e)  the  total  amount  de- 
ducted on  account  of  depletion  and  on  account  of  depreciation, 
stated  separately,  up  to  the  taxable  year  during  the  ownership  of 
the  taxpayer;  and  (f)  any  other  data  which  would  be  helpful  in 
determining  the  reasonableness  of  the  depletion  and  depreciation 
deductions  claimed  in  the  return.  The  taxpayer  should  keep  accu- 
rate ledger  accounts,  and  in  general  should  comply  with  the  re- 
quirements of  the  chapters  relating  to  the  depletion  of  mines  and 
oil  and  gas  wells,  so  far  as  applicable.** 

10  Beg.  45,  Art.  232. 

11  Beg.  45,  Art.  233.    See  Chapters  28  and  20. 


CHAPTER  31 

NOBMAIj  tax  credits — ^PERSONAL  EZEUPTION 

Net  income  is  ascertained  by  subtracting  the  allowable  deduc- 
tions from  the  gross  income  of  the  taxpayer.  The  net  income  so 
ascertained  is  subject  to  the  surtax  if  the  taxpayer  is  an  Individ- 
ual,  or  to  war-profits  and  excess-profits  taxes  if  the  taxpayer  is  a 
corporation,  but  for  the  purposes  of  the  normal  tax  of  individuals 
and  the  income  tax  of  corporations,  certain  items  of  income  may 
be  credited  against  net  income  as  above  ascertained.  These  cred- 
its are :  (a)  such  items  of  income  as  are  included  in  gross  income 
but  are  not  subject  to  normal  tax  in  the  case  of  individuals  or  in- 
come tax  in  the  case  of  corporations  (i.  e.,  dividends  and  interest 
on  certain  obligations  of  the  United  States) ;  (b)  the  personal  ex- 
emption and  credit  for  dependents  in  the  case  of  individuals  and 
the  amount  of  the  war-profits  and  excess-profits  taxes  in  the  case 
of  corporations  plus  $2,000  in  the  case  of  domestic  corporations 
only.^  A  foreign  corporation  is  allowed  the  same  credits  as  a 
domestic  corporation  other  than  the  sum  of  $2,000.*. 

Credit  of  Dividends.  For  the  purpose  of  the  normal  tax  only 
there  may  be  credited  against  net  income  the  amount  received 
as  dividends  from  a  corporation  taxable  upon  its  net  income  and 
amounts  received  as  dividends  from  a  personal  service  corporation 
out  of  earnings  or  profits  upon  which  income  tax  has  been  im- 
posed.' The  dividends  included  in  the  above  provision  of  law 
are  those  received  from  corporations  other  than  foreign  corpora- 
tions having  no  income  from  sources  within  the  United  States.*  In 
a  late  ruling  it  is  held  that  the  normal  tax  does  not  apply  to  div- 
idends, regardless  of  the  amount  of  such  dividends,  received  from 

1  Bevenue  Act  of  1918,  §§  216,  236. 

BBeg.  45,  Art.  591.  For  a  discussion  of  the  credit  of  war-profits  and 
rxeeas-profits  taxes  aUowed  to  corporations  see  Chapter  10. 

SBevenue  Aet  of  1918,  {216  (a).  Such  dividends  when  received  by  a 
corporation  are  an  allowable  deduction,    (Revenue  Act  of  1918,  {  234  (a)  6.) 

4  Beg.  45,  Art  301. 
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a  foreign  corporation  taxable  upon  income  from  sources  within 
the  United  States,  however  small  sitch  income  may  beJ^ 

Credit  of  Interest.  The  Revenue  Act  of  1918  provides  that  in 
the  case  of  individuals  for  the  purpose  of  the  normal  tax  only 
there  may  be  taken  as  a  credit  against  net  income  the  amount  re- 
ceived as  interest  upon  obligations  of  the  United  States  and  bonds 
issued  by  the  War  Finance  Corporation,  which  is  included  in  gross 
income.®  In  the  case  of  corporations  such  amount  may  be  taken 
as  a  credit  against  net  income  for  purposes  of  income  tax.^  Con- 
sequently as  to  individuals,  the  normal  tax  does  not  apply  to  in- 
terest on*  any  obligations  of  the  United  States  and  in  the  caae  of 
corporations  no  income  tax  is  imposed  on  any  interest  received 
upon  obligations  of  the  United  States  or  bonds  of  the  War  Yi- 
nance  Corporation.* 

Personal  and  Specific  Exemptions.  It  is  provided  that  for  the 
purpose  of  the  normal  tax  there  may  be  taken  as  a  credit  against 
net  income  in  the  case  of  a  single  person,  a  personal  exemption  of 
$1,000,  or  in  the  case  of  the  head  of  a  family  or  a  married  person 
*  living  with  husband  or  wife,  a  personal  exemption  of  $2,000.  A 
husband  and  wife  living  together  will  receive  but  one  personal 
exemption  of  $2,000  against  their  aggregate  net  income;  and  in 
case  they  make  separate  returns,  the  personal  exemption  of  $2,000 
may  be  taken  by  either  or  divided  between  them.^  In  the  case  of 
domestic  corporations  only,  there  is  allowed,  for  purposes  of  in- 
come tax,  a  specific  credit  of  $2,000.^*  The  personal  exemption 
is  allowed  in  all  cases  to  citizens  and  residents;  a  non-resident 
alien  may  secure  the  personal  exemption  in  certain'  cases  and  on 
'  certain  conditions.^^  The  personal  exemption  may  be  said  to  be 
an'  arbitrary  sum  allowed  for  personal,  living  and  "family-  ex- 
penses, which  are  not  otherwise  deductible.** 

5  Letter  from  Treasury  Department  dated  June  9,  1919;  I.  T.  2.  1919, 
\  3427. 

6  Revenue  Act  of  1918,  j  216  (b). 

7  Revenue  Act  of  1918,  §  236  (a). 

8  Reg.  45,  Arts.  301,  591. 

9  Revenue  Act  of  1918,  §216  (e). 

10  Revenue  Act  of  1918,  |236  (c). 

11  See  p.  479. 

18  Such  expenses  are  expressly  stated  not  to  be  deductible  in  the  Bovenue 
Act  of  1918.  See  Revenue  Act  of  1918,  §  215  (a).  See  also  Revenue  Aet  of 
1916,  {5  (a). 
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Head  op  Family.  A  head  of  a  family  is  a  person  who  ac- 
tually supports  and  maintains  in  one  household  one  or  more  ii^- 
dividuals  who  are  closely  connected  with  him  by  blood  relation- 
ship, relationship  by  marriage,  or  by  adoption,  and  whose  right  to 
exercise  family  control  and  provide  for  these  dependent  individ^ 
uals  is  based  upon  some  mdiral  or  legal  obligation.  The  head  of 
a  family  may  be  a  single  or  married  person,  a  widow,  widower, 
brother,  sister,  or  other  relative  by  blood,  marriage  or  adoption. 
In  the  absence  of  continuous  actual  residence  together,  whether 
or  not  a"  person  with  dependent  relatives  is  a  head  of  a  family 
within  the  meaning  of  the  .statute  must  depend  on  the  character 
of  the  separation.  If  a  father  is  absent  on  business  or  at  war,  or  a 
child  or  other  dependent  is  away  at  school  or  on  a  visit,  the  com- 
mon home  being  still  maintained,  the  additional  exemption  ap- 
plies. If,  moreover,  through  force  of  circumstances  a  parent  is 
obliged  to  maintain  his  dependent  children  with  relatives  or  in 
a  boarding  house  while  he  lives  elsewhere,  the  additional  exemp- 
tion may  still  apply.  If,  however,  without  necessity  the  depend- 
ent continuously  makes  his  home  elsewhere,  his  benefactor  is  not 
the  head  of  a  family,  irrespective  of  the  question  of  support.  A 
resident  alien  with  children  abroad  is  not  the  head  of  a  family.^' 

Husband  and  Wipe.  In  the  case  of  a  married'  man  or  mar-, 
ried  woman  the  joint  exemption  replaces  the  individual  exemption 
only  if  the  man  lives  with  his  wife  or  the  woman  livfes  with  her 
husband.  In  the  absence  of  continuous  actual  residence  together, 
whether  or  not  a  man  or  woman  has  a  wife  or  husband  living  with 
him  or  her  within  the  meaning  of  the  statute  must  depend  on  the 
character  of  the  separation.  If  merely  occasionally  and  tempo- 
rarily a  wife  is  away  on  a  visit  or  a  husband  is  away  on  business, 
the  joint  home  being  maintained,  the  additional  exemption  ap- 
plies. The  unavoidable  absence  of  a  wife  or  husband  at  a  sana- 
torium or  asylum  on  account  of  illness  does  not  preclude  claiming 
the  exemption.  If,  however,  the  husband  voluntarily  and  contin- 
uously makes  his  home  at  one  place  and  the  wife  hers  at  another, 
they  are  not  living  together  for  the  purpose  of  the  statute,  irre- 
spective of  their  personal  relations.  A  resident  alien  with  a  wife 
residing  abroad  is  not  entitled  to  the  joint  exemption.^* 

IS  Beg.  45,  Art.  302;  T.  D.  2427;  T.  D.  2692;  Reg.  33  Rev.,  Art  14. 
14  Beg.  45,  Art  303;  T.  D.  2692. 
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Credit  for  Dependents,  A  taxpayer  receives  a  credit  of 
$200  for  each  person  (other  than  husband  or  wife),  whether  re- 
lated to  him  or  not  and  whether  living  with  him  or  not,  depend- 
ent upon  and  receiving  his  chief  support  from  the  taxpayer,  pro- 
iirided  the  dependent  is  either  (a)  under  eighteen  or  (b)  incapa- 
ble of  self-support  because  defective.  The  credit  is  based  upon 
actual  financial  dependency  and  not  mere  legal  dependency.  It 
may  accrue  to  a  taxpayer  who  is  not  the  head  of  a  family.  But 
a  father  whose  children  receive  half  or  more  of  their  support  from 
a  trust  fund  or  other  separate  source  is  not  entitled  to  the  credit.^ 

Date  Det^rminino  Exemption.  The  status  of  the  taxpayer, 
on  the  last  day  of  his  taxable  year  determines  his  right  to  an 
additional  exemption  and  to  a  credit  for  dependents.  If  then  he 
is  the  head  of  a  family,  the  personal  exemption  of  $2,000  may  be 
taken.  If  then  he  is  the  chief  support  of  a  dependent  who  is 
under  eighteen  years  of  age  or  incapable  of  self-support  because 
mentally  or  physically  defective,  the  credit  of  $200  may  be  taken* 
But  an  unmarried  individual  or  a  married  individual  not  living 
with  husband  or  wife,  who  during  the  taxable  year  has  ceased  to 
be  the  head  of  a  family  or  to  have  dependents,  is  entitled  only 

• 

to  the  personal  exemption  of  $1,000  allowed  a  single 
person.  A  husband  and  wife  living  together  at  the  end  of  the 
taxable  year  may  receive  but  one  personal  exemption  of  $2,000, 
divisible  as  they  please,  against  their  aggregate  net  income.  If 
an  individual  dies  during  the  taxable  year,  his  executor  or  ad- 
ministrator in  making  a  return  for  him  is  entitled  to  claim  his 
full  personal  exemption  according  to  his  status  at  the  time  of 
his  deapi.  If  a  husband  or  wife  so  dies  and  the  joint  personal 
exemption  is  used  by  the  executor  or  administrator  in  making  a 
return  for  the  decedent,  an  undiminished  personal  exemption 
according  to  the  status  of  the  survivor  at  the  end  of  the  taxable 
year  may  be  claimed  in  the  survivor's  return..  If  a  taxpayer 
makes  a  return  for  a  period  other  than  a  taxable  year,  the  last 
day  of  such  period  is  treated  as  the  last  day  of  the  taxable  year 
for  the  purposes  of  the  above  discussion.^^ 

U  Bevenne  Act  of  1918,  f  216  (d) ;  Beg.  45,  Art  804.  Formerly  this  exemp- 
tion was  limited  to  dependent  children, 

16  Beg.  45,  Art.  305.  In  the  instructions  appearing  on  the  forms  of  indi- 
vidual returns  for  1919  there  first  appeared  a  statement  indicating  that  the 
personal  exemption  should  be  prorated  if  there  was  a  change  in  the  statue  of 
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Credits  to  Non-Resident  Alien  Indiyidual.  A  non-resident  alien 
individual,  similarly  to  a  citizen  or  resident,  is  entitled  for  the 
purpose  of  the  normal  tax  to  credit  dividends  from  domestic  or 
resident  foreign  corporations,  interest  on  obligations  of  the  United 
States,  a  personal  exemption,  and  $200  for  each  dependent,  ex- 
cept that  if  he  is  a  citizen  or  subject  of  a  country  which  im- 
poses an  income  tax  a  personal  exemption  or  credit  for  de- 
pendents is  allowed  him  ''only  if  such  country' allows  a  similar 
credit  to  citizens  of  the  United  States  not  residing  in-  such  coun- 
try" or  if  no  tax  is  levied  on  citizens  of  the  United  States  not 
residing  in  such  country  on  income  from  such  country.*"^  '  *  If  such 
country  allows  a  similar  credit"  means  if  such  country  in  im- 
posing its  income  tax  allows  a  personal  exemption  or  a  credit 
for  dependents,  as  the  case  may  be,  and  allows  it  without  dis- 
crimination to  citizens  of  the  United  States  not  residing  in  such 
country.  **  Country"  includes  within  its  meaning  any  foreign 
sovereign  state  or  self-governing  colony  (for  example,  the  Do- 
minon  of  Canada),  but  does  not  include  a  foreign  municipality 
(for  example,  Montreal)  unless  itself  a  sovereign  state  (for  exam- 
ple, Hamburg).**  To  satisfy  the  requirement  of  a  similar  credit 
it  is  not  necessary  that  the  personal  exemption  or  credit  for  de- 
pendents, as  the  case  may  be,  should  be  the  same  as  that 'allowed 
by  the  United  States  statute.  The  status  as  to  residence  of  an 
alien  individual  on  the  last  day  of  his  taxable  year  determines 
his  right  to  be  treated  as  a  resident  or  as  a  non-resident  for  such 
year.** 

When  Non-Resident  Alien  Individuaij  Entitled  to  Personaia 
Exemption.  The  following  is  an  incomplete  list  of  countries 
which  either  impose  no  income  tax  or  in  imposing  an  income 
tax  allow  both  a  personal  exemption  and  a  credit  for  dependents 
which  satisfy  the  similar  credit  requirement .  of  the  statute : 
Argentina,  Belgium,  Bohemia,  Bolivia,  Bosnia,  Brazil,  Bukowina, 
Canada,  Carinthia,  Camiola,  China,  Chile,  Cuba,  Dalmatia,  Den- 
mark, Ecuador,  Egypt,  France,  Galicia,  Goritz,  Gradisca,  Herze- 

the  taxpayer  during  the  year,  but  the  Treasury  Department  receded  from  this 
position  prior  to  March  15,  1919. 

17  Letter  from  Treasury  Department  dated  May  1,  1919;  I.  T.  S.  1919, 
1 3324. 

IS  Beg.  45,  Art.  382. 

19  Beg.  45,  Art  306. 
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govina,  Istria,  Lower  Austria^  Mexico,  Montenegro,  Moravia, 
Morocco,  Newfoundland,  Nicaragua,  Norway,  Panama,  Para- 
guay, Persia,  Peru,  Portugal,  Boumania,  Russia  (including  Poles 
owing  allegiance  to  Russia),  Salzburg,  Santo  Domingo,  Serbia, 
Siam,  Silesia,  Styia,  Spain,  Trieste,  Tyrol,  Upper  Austria,  Union 
of  South  Africa,  Venezuela.  The  following  is  an  incomplete  list 
of  co^untries  which  in  imposing  an  income  tax  allow  a  personal 
exemption  which  satisfies  the  similar  credit  requirement  of  the 
statute,  but  do  not  allow  a  credit  for  dependents :  Bachka,  Banat 
of  Temesvar,  Croatia,  Salvador,  India,  Italy,  Slavonia,  Slovakia, 
Transylvania.  The  following  is  an  incomplete  list  of  countries 
which  in  imposing  an  income  is^  do  not  allow  to  citizens  of  the 
United  States  not  residing  in  such  country  either  a  personal 
exemption  or  a  credit  for  dependents  and,  therefore,  fail  entirely 

'  to  satisfy  the  similar  credit  requirement  of  the  statute :  Australia, 
Costa  Rica,  Qreat  Britain  and  Ireland,  Japan,  The  Netherlands, 
New  Zealand,  Sweden.  The  former  names  of  certain  of  these  terri- 
tories are  here  used  for  convenience,  in  spite  of  an  actual  or  possi- 
ble change  in  name  or  sovereignty.  A  non-resident  alien  indi- 
vidual who  is  a  citizen  or  subject  of  any  country  in  the  first  list 

.  is  entitled  for  the  purpose  of  the  normal  tax  to  such  credit  for 
a  personal  exemption  and  for  dependents  as  his  family  status 
may  warrant.  If  he  is  ^  citizen  or  subject  of  any  colintry  in  the 
second  list  he  is  entitled  to  a  credit  for  personal  exemption,  bat 
to  none  for  dependents.  If  he  is  a  citizen  or  subject  of  any 
country  in  the  third  list  he  is  not  entitled  to  credit  for  either  a 
personal  exemption  or  for  dependents.  If  he  is  a  citizen  or  sub- 
ject of  a  country  which  is  in  none  of  the  lists,  then  to  secure 
credit  for  either  a  personal  exemption  or  for  dependents  he  must 
prove  to  tte  ^satisfaction  of  the  Commissioner  that  his  country 
does  not  impose  an  income  tax  or  that  in  imposing  an  income  tax 
it  grants  the  sim'ilar  credit  required  by  the  statute.*' 

Allowance  op  Credits  to  NoN-REsroENT  Alien  IitoivmuAL.  The^ 
benefit  of  the  credits  allowed  against  net  income  for  the  purpose 
of  the  normal  tax  may  not  be  received  by  a  non-resident  alien  by 
filing  a  claim  with  the  withholding  agent,  but  only  by  claiming 
them  upon  filing  a  return  of  income,  with  two  exceptions  as 
indicated  in  the  two  paragraphs  next  following.** 

80  T.  D.  2922. 

81  Revenue  Act  of  1918,  §217;  Reg.  45,  Arts.  311  and  316. 
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Personal  Exemption  of  Non-Resident  Aliens.  In  case  a  non-, 
resident  alien  is  entitled  to  personal  exemption  and  credits  for 
dependents  and  his  gross  income  from  sources  in  the  United 
States,  including  bond  interest,  does  not  exceed  his  perianal 
exemption  and  credits  for  dependents,  a  certificate,  Form  lOOlB, 
should  be  executed  and  filed  with  the  withholding  agent,  if  any 
part  of  the  gross  income  is  derived  from  interest  upon  bonds 
of  a  domestic  corporation  which  contain^  a  tax-free  covenant 
clause.  The  certificate  may  be  filed  with  the  withholding  agent 
at  the  end  of  the  calendar  year  but  not  later  than  February  first 
of  the  succeeding  year  and  all  such  certificates  should  be  at- 
tached to  the  annual  list  return,  Form  1013.  The  amount  of 
tax  due  from  the  withholding  agent  as  shown  by  Form  1013, 
may  be  reduced  by  2%  of  the  aggregate  amount  of  interest  pay- 
ments made  to  the  non-resident  alien  upon  tax-free  covenant 
bonds  during  the  calendar  year,  and  the  amount  of  tax  repre- 
sented by  the  certificates,  payment  of  which  was  assumed  on 
monthly  list  return,  Form  1012,  will  not  be  included  in  the  as- 
sessment against  the  withholding  agent.  The  certificate  may 
be  filed  only  by  a  citizen  or  fi(ubject  of  the  countries  enumerated 
in  a  preceding  paragraph  as  satisfying  the  similar  credit  re- 
quirement of  the  statute.  In  case  tax  in  excess  of  a  non-resident 
alien's  tax  liability  has  been  withheld  from  interest  upon  bonds 
which  do  not  contain  a  tax-free  covenant  clause,  the  non-resident 
alien  should  file  or  cause  to  be  filed  with  the  collector  a  return 
of  his  gross  income  frOm  all  sources  within  the  United  States, 
accompanied  by  a  claim  for  refund  on  Form  46.*? 

Allowance  op  Personal  Exemption  to  Non-Resident  Alien. 
Employee.  A  non-resident  alien  employee,  provided  he  is  entitledi 
to  credit  for  a  personal  exemption  or  for  dependents  or  both,  may 
claim  the_  benefit  of  such  credit  by  filing  with  his  employer  Form 
1115,  duly  filled  out  and  executed  under  oath.  On  the  filing  of 
such  claim  the  employer  must  examine  it.  If  on  such  examina- 
tion it  appears  that  the  claim  is  in  due  form,  that  it'  contains  no 
statement  which  to  the  knowledge  of  the  employer  is  untrue, 
that  such  employee  on  the  face  of  the  claim  is  entitled  to  credit, 
and  that  such  credit  has  not  yet  been  exhausted,  such  employer 
need  not  until  sucli  credit  be  in  fact  exhausted  withhold  any 

T.  D.  2920. 
r.  T.— 31 
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tax  from  payments  of  salary  or  wages  made  to  such  employee. 
Every  employer  with  whom  affidavits  of  claim  on  Form  1115  are 
filed  by  employees  mnst  preserve  such  affidavits  until  the  fol- 
lowing calendar  year,  and  must  then  file  them,  attached  to  his 
annual  withholding  return  on  Form  1042  (revised),  with  the 
collector  on  or  before  March  1.  In  case,  however,  when  the  fol- 
lowing calendar  year  arrives  such  employer  has  no  withholding 
to  return,  he  must  forward  all  such  affidavits  of  claim  directly 
to  the  Commissioner  (Sorting  Division),  with  a  letter  of  trans- 
mittal, on  or  before  March  15.  Where  any  tax  is  withheld,  the 
employer  in  every  instance  should  show  on  the 'pay  envelope 
or  should  furnish  some  other  memorandum  showing  the  name 
of  the  employee,  the  date  and  the  amount  withheld.  This  rule 
applies  only  to  payments  of  compensation  by  an  employer  to  an 
employee.** 

MBeg.  45,  Art.  316. 


CHAPTER  32 

CREDIT  FOR  TAXES 

The  Revenue  Act  of  1918  is  the  first  American  income  tax  law 
to  recognize  and  provide  against  the  double  taxation  of  income 
of  an  individual  or  corporation  deriving  income  from  sources 
within  the  United  States  and  another  country.  Heretofore,  a 
citizen  of  the  United  States  doing  business,  for  example,  in  Can- 
ada has  been  taxed  upon  the  net  income  arising  from  that 
business  by  Canada  and  upon  the  same  net  income  by  the  United 
States.  "Under  the  present  law  a  taxpayer  in  such  a  position 
will  be  allowed  to  deduct  from  the  total  tax  found  to  be  due  on 
his  entire  net  income  the  amount  of  tax  paid  to  Canada  on  the 
income  arising  in  that  country^  The  privilege  is  extended  to 
the  following  classes  of  taxpayers  and  to  the  extent  indicated 
below. 

Definition^  << Amount  of  taxes  paid  during  the  taxable  year" 
means  taxes  proper  (no  credit  being  given  for  amounts  repre- 
senting interest  or  penalties)  paid  or  accrued  during  the  tax- 
able year  on  behalf  of  the  taxpayer  claiming  credit.  **  Foreign 
country"  includes  within  its  meaning  any  foreign  sovereign 
state  or  self-governing  colony  (for  example,  the  Dominion  of 
Canada),  but  does  not  include  a  foreign  municipality  (for  ex- 
ample, Montreal)  unless  itself  a  sovereign  State  (for  example, 
Hamburg).  **Any  possession  of  the  United  States"  includes, 
among  others,  Porto  Rico,  the  Philippines  and  the  Virgin 
Islands.^ 

Oitizena  of  the  United  States.  In  the  case  of  a  citizen  of  the 
United  States,  whether  resident  or  non-resident,  the  basis  of  the 
credit  for  taxes  is  the  amount  of  any  income,  war-profits  and 
excess-profits  taxes  paid  or  accrued  during  the  taxable  year  to 
any  foreign  country  upon  income  derived  from  sources  therein, 
or  to  any  pos&ession  of  the  United  States.* 

Resident  Aliens.  In  the  case  of  an  alien  resident  of  the  United 
States  the  basis  of  the  credit. for  taxes  is  as  follows:     (a)  the 

1  Beg.  45,  Art  382. 

S  Revenue  Aet  of  1918,  §  222  (a) ;  Beg.  45,  Art.  381. 
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amount  of  any  income,  war-profits  an "  excess-profits  taxes  paid 
or  accrued  during  the  tajraole  year  to  any  possession  of  the 
United  States;  (b)  the  amount  of  any  such  taxes  paid  or  ac- 
crued during  the  taxable  year  to  the  country  of  which  he  is  a 
citizen  or  subject  ^pon  income  derived  from  sources  therein,  if 
sucii  country,  in  imposing  such  taxes,  allows  a  similar  credit  to 
citizens  of  the  United  States  residing  in  such  country.' 

Non-iiesident  Aliens.  No  credit  for  taxes  is  allowed  to  a  non- 
resident alien  * 

OitisenB  of  PoBBessiona,  Residing  In  fhB  United  States.  Citizens 
of  possessions  of  the  United  States  residing  in  the  United  States 
are  allowed  a  credit  of  any  income,  War-profits  and  excess-profits 
taxes  paid  during  the  taxable  year  to  any  possession  of  the 
United  States.* 

Domestic  Corporations.  In  the  case  of  a  domestic  corporation 
(one  created  or  organized  in  the  United  States)  the  credit  for 
taxes  is  the  amount  of  any  income,  war-profits  and  excess-profits" 
taxes  paid  during  the  taxable  year  to  any  foreign  country,  upon 
income  derived  from  sources  therein,  oi  to  any  possession  of  the 
United  States.* 

Foreign  Corporations.  No  credit  .:or  taxes  is  allowed  to  a 
foreign  corporation  notwithstanding  that  it  may  have  established 
its  principal  business  in  this  country.'' 

Domestic  Corporations^  Owning  Stock  of  a  .reign  Corporations. 
Al  domestic  corporation  which  owns  a  majority  of  the  voting 
stock  Df  a  foreign  corporation  is  entitled  to  credit  its  income,  war- 
profits  and  excess-profits  taxes  with  any  income,  war-profits  or 
excess-profits  taxes  paid  (but  not  including  taxes  accrued)  by 
srch  foreign  corporation  during  the  taxable  year  to  any  foreign 
country  or  to  any  possession  of  the  United  States  upon  income 
derived  from  sources  without  the  United  States  ir  ^^n 
amount  equal  to  the  proportion  which  the  amount  of  any  di  i 
dends  (not  deductible  under  Section  234  of  the  Law)*  re:eiv  :d 
by  such   domestic  •  corporation  from  such  foreign  corporati  m 

SBevenne  Act  of  1918,  |222  (a)  2,  3;  Beg.  45,  Art.  381. 

4  See  Bevenne  Act  of  1918,  1 222. 

6Bevenue  Act  of  1918,  |22  (a)  2;  Beg.  45,  Art  1132. 

6Bevenue  Act  of  1918,  {238;  Beg.  45,  Art  611. 

7  See  Bevenue  Act  of  1918,  {  238.  ,    ' 

SSee  p.  152. 
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during  the  taxable  year  bears  to  the  total  taxable  income  of 
such  foreign  corporation  upon  or  with  respect  to  which  such  taxes 
were  paid.  But  in  no  case  may  the  amount  of  the  credit  for  such 
taxes  exceed  the  amount  of  the  dividends  on  the  stock  of  the 
foreign  corporation  received  by  the  domestic  corporation  during 
the  taxable  year  (and  not  deductible  under  Section  234  of  the 
Law).  A  domestic  corporation  seeking  such  credit  must  com- 
ply with  the  provisions  of  law  applicable  to  credits  for  taxes 
already  paid.^ 

Members  of  Partnerships.  If  an  individual  is  a  member  of 
a  partnership  he  is  entitled  to  his  proportionate  share  of  any 
income,  war-profits  and  exces|i-profits  taxes  paid  or  accrued  dur- 
ing the  taxable  year  by  the  partnership  to  any  foreign  country 
or  to  any  possession  of  the  United  States.  The  law  does  not 
appear  to  n^ke  any  distinction  between  domestic  or  foreign 
partnerships,  but  it  has  been  ruled  that  if  the  member  of  a  part- 
nership is  a  resident  alien  he  is  entitled  tb  the  credit  only  **if 
such  country,  in  imposing  such  taxes,  allows  a  similar  credit 
to  citizens  of  the  United  States  residing  in  such  country."  *^ 

Beneficiaries  of  Estates  or  Trusts.  Beneficiaries  of  estates  or 
trusts  are  entitled  to  their  proportionate  shares  of  such  taxes 
of  the  estate  or  trust  paid  during  the  taxable  year  to  a  foreign 
country  or  to  any  possession  of  the  United  Stajics.  If  the  ben- 
.  eficiary  is  a  resident  alien  he  is  limited  in  the  same  m&nner  as 
a  resident  alien  member  of  a  partnership.^^ 

ConditioxiB  of  Allowance  of  Credit,  (a)  When  credit  is  sought 
for  income,  war-profits  or  excess-profits  taxes  paid  other  than  to 
the  United  States,  the  income  tax  return  of  the  taxpayer  must 
be  accompanied  by  a  form,**  carefully  filled  out  with  all  the 
information  there  called  for  and  with  the  calculations  of  credits 
there  indicated,  and  duly  signed  and  sworn  to  or  aflSrmed.  When 
credit  is  sought  for  taxes  already  paid  the  form  must  have  at- 
tached to  it  the  receipt  for  each  such  tax  payment.  When  credit 
is  sought  for  taxes  accrued  the  form  must  hbve  attached  to  it  the 
return  on  which  e.ach  such  accrued  tax  was  based.    This  receipt 

dBevenae  Act  of  1918,  |240;  Beg.  45,  Art.  636.    In  accordance  with  Beg. 
45,  Art.  611,  the  form  to  be  used  is  Form  1118  instead  ct  Form  1116. 
lOBevenne  Act  of  1918,  g2^2;  Beg.  45,  Art.  381. 
11  Bevenue  Act  of  1918,  1 222 ;  Beg.  45,  Art.  381. 
IS  Form  1116  for  iidividuals  or  Form  1118  for  corporations. 
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or  return  so  attached  must  be  either  the  original,  a  duplicate  orig- 
inal, a  duly  certified  or  authenticated  copy,  or  a  sworn  copy.  In 
case  only  a  sworn  copy  of  a  receipt  or  return  is  attached,  there 
must  be  kept  readily  available  for  comparison  on  request  the  orig- 
inal, a  duplicate  original  or  a  duly  certified  or  authenticated  copy, 
(b)  In  the  case  of  a  credit  sought  for  a  tax  accrued  but  not  paid, 
the  Commissioner  may  require  as  a  condition  precedent  to  the 
allowance  of  credit  a  bond  from  the  taxpayer  in  addition  to  the 
above  form.  If  such  a  bond  is  required,  the  prescribed  form  " 
shall  be  used  for  it.  It  shall  be  in  such  penal  sum  as  the  Commis 
sioner  may  prescribe,  and  shall  be  conditioned  for  the  payment  by 
the  taxpayer  of  any  amount  of  tax  found  due  upon  any  redeter- 
mination of  tax  made  necessary  by  such  credit  proving  incorrect, 
with  ^ch  further  conditions  as  the  Commissioner  may  require. 
This  bond  shall  be  executed  by  the  taxpayer,"  his  agent  or  repre- 
sentative, as  principal,  and  by  sureties  satisfactory  to  and  ap- 
proved by  the  Commissioner.^* 

Bedetermination  of  Tax  When  Credit  Proves  Incorrect.  In 
case  credit  has  been  given  for  taxes  accrued^  or  a  proportionate 
share  thereof,  and  the  amount  that  is  actually  paid  on  account  of 
such  taxes,  or  a  proportionate  share  thereof,  is  not  the  same  a?i 
the  amount  of  such  credit,  or  in  case  any  tax  payment  credited  is 
refunded  in  whole  -or  in  part,  the  taxpayer  shall  immediately  not- 
ify the  Commissioner.  The  Commissioner  will  thereupon  redeter- 
mine the  amount  of  the  income  tax  of  such  taxpayer  for  the  year 
or  years  for  which  such  incorrect  credit  was  granted.  The  amount 
of  tax,  if  any,  due  upon  such  redetermination  shall  be  paid  by  the 
taxpayer  upon  notice  and  demand  by  the  collector.  The  amount 
of  tax,  if  any,  shown  by  srtich  redetermination  to  have  been  over- 
paid shall  be  credited  against  any  income,  war-profits  or  excess- 
profits  taxes,  or  installment  thereof,  then  due  from  such  taxpayer 
under  any  other  return,  and  any  balance  of  such  amount  shall  be 
immediately  refunded  to  him." 

13  Form  1117  for  individnals  or  Form  1119  for  corporations. 

HBeg.  45,  Art.  383;  see  also  Art.  611  as  to  corporations.  Domestic  corpora- 
tions claiming  credit  for  taxes  paid  by  a  foreign  subsidiary  are  permitted  to 
avail  themselves  of  subdivision  (a)  of  this  ruling,  but  not  (b)  as  credit  may 
be  claimed  only  with  respect  to  taxes  paid  (not  those  accrued)  by  foreign 
subsidiaries. 

16 Revenue  Act  of  1918,  {{222  (b),  252;  Reg.  45,  Art.  384. 
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3iETH0DS  AND  PERIODS  OP  ACCOUNTING   • 

Net  income  must  be  computed  with  respect  to  a  fixed  period. 
Usually  that  period  is  the  taxable  year  which  is  the  time  unit  for 
the  purpose  of  the  tax.^  It  must  also  be  computed  with  respect 
to  a  definite  method  of  accounting.  The  Revenue  Act  of  1918  pro- 
vides that  net  income  shall  be  computed  upon  the  basis  of  the  tax- 
t)ayer's  annual  accounting  period  (fiscal  year  or  calendar  year 
as  the  ease  may  be),  in  accordance  with  the  method  of  accounting 
regularly  employed  in  keeping  the  books  of  such  taxjmyer;  but 
if  no  such  method  of  accounting  has  been  so  employed,  or  if  the 
method  employed  does  not  clearly  reflect  the  income,  the  computa- 
tion must  be  made  upon  such  basis  and  in  such  manner  as  in  the 
opinion  of  the  Commissioner  does  clearly  reflect  the  income.  If 
the  taxpayer's  annual  accounting  period  is  other  than  a  fiscal 
year,  or  if  the  taxpayer  has  no  accounting  period  or  does  not 
keep  books,  the  net  income  must  be  computed  on  the  basis  of  the 
calendar  year.^  This  provision  extends  to  all  taxpayers  the  priv- 
ilege of  reporting  income  upon  the  basis  of  book  entries,  a  privi- 
lege accorded  in  some  respects  by  the  1916  Law  only  to  partner- 
ships and  corporations,'  and  at  the  same  time  changes  the  privi- 
lege into  a  requirement.  Prior  to  its  enactment  an  individual 
reported  on  the  basis  of  the  calendar  year,  whatever  his  particu- 
lar period  of  .accounting,  and  he  usually  reported  only  income 
actually  or  constructively  received,  as  distinguished  from  in- 
come accrued,  although  his  books  might  be  kept  on  the  basis  of 
the  fiscal  year  running,  for  instance,  from  July  1st  to  June  30th 
and  upon  the  basis  of  accrued  receipts  and  charges  rather  than  ac- 

I  Beg.  46,  Arte.  22, 1533. 

BBevenne  Act  of  1018,  1 212. 

SBevemie  Act  of  1916,  {|  8  (g),  13  (a),  13  (d).  The  privilege  of  reporting 
upon  the  basis  of  accrued  receipts  and  charges  was  extended  hj  §|8  (g) 
and  13  (d)  to  both  individuals  and  corporations.  The  privilege  of  report- 
ing upon  the  basis  of  a  fiscal  year  was  extended  to  corporations  by  1 13  (a) . 

487 


488  FEDERAL  INOOME  TAX 

tual  receipts  and  disbursements.  The  provision  of  the  1918  Ijaw 
is  designed  to  secure, returns  of  income  upon  the  same  basis  as 
and  in  accord  with  the  books  of  the  reporting  taxpayers  when- 
ever these  books  are  kept  in  accordance  with  valid  accounting 
practices.  This  cl^ange  will  facilitate  both  the  preparation  of  re- 
turns by  the  taxpayer  by  lessening  the  necessity  for  readjustment 
and  the  verification  of  returns  by  Revenue  Agents  and  Inspectors, 
who  will  henceforth  be  able  to  compare  figures  more  readily. 

Basis  of  Actual  Receipts.  In  the  case  of  many  taxpayers  the 
old  basis  of  actual  receipts  and  disbursements  will  be  continued 
under  the  Revenue  Act  of  1918  as  a  basis  for  the  computation 
of  net  income.  Taxpayen^  who  (a)  employ  no  specific  method 
of  accounting  in  keeping  their  books,  (b)  empfoy  a  method  of 
accounting  which  does  not  clearly  reflect  the  income,  or  (c)  keep 
their  books  upon  the  basis  of  actual  receipts  and  disbursements, 
will  compute  their  net  income  under  the  1918  Law  upon  the  basis 
of  actual  receipts  and  disbursements ;  that  is,  ^ch  taxpayers  will 
report  as  gross  income  only  items  actually  or  constructively  re- 
ceived in  cash  or  its  equivalent,  and  as  deductions  only  items 
paid  in  cash  or  its  equivalent.* 

Beportlng  Income  Upon  Accrual  Basis.  The  requirement  that 
income  be  reported  and  deductions  taken  upon  the  accrual  basis 
is  confined  to  taxpayers  who  (a)  keep  books,  and  (b)  employ  a 
method  of  accounting  clearly  reflecting  their  income.  If  such  tax- 
payers employ  a  method  of  accounting  according  to  which  items^ 
both  of  income  and  liability,  are  set  up  when  they  accrue,  or  are 
incurred,  they  are  required  to  use  this  method  of  accounting  as  a 
basis  for  their  returns  of  income. 

REPORTiNa  Deductions  Upon  Aocbual  Basis.  It  is  to  be 
noted  that  both  receipts  and  liabilities  must  be  entered  upon  the 
same  basis  if  the  income  of  a  taxpayer  is  to  be  clearly  reflected. 
When  the  accrual  basis  is  used  for  the  computation  of  net  income, 
items  of  gross  income  and  deductions  are  both  accoimted  for  upon 
the  accrual  basis.  Unless  all  items  of  gross  income  and  all  deduc- 
tions are  treated  with  reasonable  consistency,  a  method  of  ac- 
counting win  not  be  regarded  as  clearly  reflecting  income.*  The 
Revenue  Act  of  1918  uses  the  words  **paid  or  incurred,"  or  the 

iBevenne  Act  of  1918,  {§212  and  232. 
6  Beg.  45,  Art.  23. 
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words  "paid  or  accrued"  in  connection  with  many  of  the  deduc- 
tions specified  and  it  is  also  provided  that  the  term  '^paid"  for 
the  purpose  of  the  deductions  and  credits  allowed  by  the  income 
tax  means  ''paid  or  accrued"  or  ''paid  or  incurred"  and  that 
the  terms  "paid  or  incurred"  and  "paid  or  accrued"  shall  be 
construed  according  to  the  method  of  accounting  upon  the  basis 
of  which  net  income  is  computed.^ 

AcGBtTED  Charges.  If  book  entries  represent  an  actual  ex- 
pense or  dement  of  cost  in  the  production  of  the  income  of  the 
year,  their  amount  is  properly  deductible,  even  though  they  have 
not  been  actually  disbursed  in  cash  or  its  equivalent,  provided 
they  constitute  a  liability  against  the  assets^  of  the  taxpayer  and 
provided  further  that  the  income  is  also  returned  upon  an  accrued 
basis.  If  in  the  course  of  its  business,  a  corporation  credits  the 
accounts  of  individuals,  firms  or  corporations  with  any  expenses, 
interest,  rentals,  wages,  etc.,  due  them,  Jiereby  making  them  sub- 
ject to  the  personal  drawings  of  such  creditors,  or  if  expenses 
actually  incurred  are  vouchered  in  definite  amounts,  and  if  the 
amounts  so  credited  or  vouchered  are  expenses  incurred  concur- 
rently with  and  in  the  production  ol:  the  income  of  the  year,  they 
may  be  deducted  therefrom.  The  deduction  of  any  accrued 
charges  which  if  paid  in  cash  or  otherwise  would  not  be  deductible 
is  not  permitted.'' 

Reserves  to  Meet  Liabilities.  Where  pursuant  to  the 
consistent  practice  of  accounting  of  a  corporation,  or  pursuant 
to  the  requirements  of  the  Interstate  Commerce  Commission  or 
of  any  federal,  state  or  municipal  supervising  authority,  corpor 
rations  set  up  and  maintain  reserves  to  meet  liabilities,  the 
amounts  of  which,  and  the  date  of  payment  or  maturity  of  which 
are  not  definitely  determined  or  determinable  at  the  time  the 
liabilities  are  incurred,  the  amounts  credited  to  such  reserves  were 
permitted  to  be  deducted,  under  the  1916  Law,  provided  the 
amounts  deductible  on  account  of  the  reserves  approximated,  as 
nearly  as  could  be  determined,  the  actual  amounts  which  experi- 
ence had  demonstrated  would  be  necessary  to  discharge  the  lia- 
bilities iDcurred  duruig  the  year,  for  the  payment  of  which  addi- 
tions to  the  reserves  were  made.    If  it  was  found  that  the  amount 

6  Revenue  Act  of  1918,  §  200. 

7Be^,  33  Bev.;  Art.  126;  T.  D.  2433. 
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credited  to  any  such  reserve  was  in  excess  of  the  reasonable  or 
probable  needs  for  which  the  reserve  was  created,  the  excess 
would  be  disallowed  as  a  deduction  and  restored  to  income.^  In 
no  event  are  sinking  funds  or  other  reserves  set  up  to  meet  ad- 
ditions, betterments  or  other  capital  obligations  allowed  as  de- 
ductions. Beserves  to  meet  losses  contingent  upon  shrinkage  in 
values,  losses  from  bad  debts,  losses  from  capital  investments,  etc., 
are  not  allowable  as  deductions,  since  such  losses  are  only  de- 
ductible when  definitely  determined  as  a  result  of  a  closed  or 
completed  transaction  and  actually  charged  off.^ 

Methods  of  Aocounting.  Approved  standard  methods  of  ac- 
counting will  ordinarily  be  regarded  as  clearly  reflecting  income.^* 
It  is  recognized  that  no  uniform  method  of  accounting  can  be 
prescribed  for  all  taxpayers,  and  the  law  contemplates  that  each 
taxpayer  shall  adopt  such  forms  and  systems  of  accounting  as  are 
in  his  judgment  best  suited  to  his  purpose.  Each  taxpayer  is  re- 
quired by  law  to  make  a  return  of  his  true  income.  He  must, 
therefore,  maintain  such  accounting  records  as  will  enable  him  to 
do  so.  Among  the  essentials  are  the  following:  (1)  In  all  cases 
in  which  the  production,  purchase  or  sale  of  merchiandise  of  any 
kind  is»an  income-producing  factor  inventories  of  the  merchandise 

8  The  Treasury  Defmrtment  has  always  held,  in  the  case  of  corporations,  that 
it  was  immaterial  whether  deductions,  except  for  taxes  and  losses,  were  eyi- 
denced  by  actual  disbursements  in  cash,  or  evidenced  in  such  other  ways  as  to 
be  properly  acknowledged  by  the  corporate  officers  and  so  entered  on  the 
books  of  the  corporation  as  to  constitute  a  liability  against  the  assets,  except 
that  taxes  were  deductible  only  when  actually  paid,  and  n6t  merely  entered 
as  a  charge,  and  losses  when  actually  sustained  in  tho  year  charged  off.  But 
as  to  taxes,  this  rule  seems  to  have  been  changed  in  the  case  of  corporations 
electing  under  the  1916  Law  to  report  according  to  their  books,  by  the  ruling 
that  corporations  which  accrued  on  their  books,  monthly  or  at  other  stated 
periods,  amounts  sufficient  to  meet  fixed  annual  or  other  charges,  might 
deduct  from  their  gross  income  the  amount  so  accrued,  provided  such  accruals 
approximated  as  nearly  as  possible  the  actual  liabilities  for  which  the  accruals 
were  made,  and  provided  that  in  cases  wherein  deductions  were  made  on  the 
accrual  basis,  income  from  fixed  and  determinable  sources  accruing  to  the 
corporation  was  returned,  on  the  same  basis.  (T.  D.  2433.)  Corporations 
keeping  books  of  account  on  an  accrual  basis  were  permitted  to  deduat  from 
gross  income  accrued  interest  for  the  year  when  shown  as  a  charge  againot 
accrued  income  upon  the  corporate  books  of  account.     (T.  D.  2625.) 

»  T.  D.  2433. 

10  Beg.  45,  Art  23. 
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on  hand  (including  finished  goods,  work  in  process,  raw  mate- 
rials and  supplies)  should  be  taken  at  the  beginning  and  end  of 
the  year  and  used  in  computing  the  net  income  of  the  year;  (2) 
expenditures  made  during  the  year  should  be  properly  classified 
as  between  capital  and  income,  that  is  to  say,  that  expenditures 
for  items  of  plant,  equipment,  etc.,  which  have  a  useful  life  ex- 
tending substantially  beyond  the  year  should  be  charged  to  a 
capital  account  and  not  to  an  expense  account;  and  (3)  in  any 
case  in  which  the  cost  of  capital  assets  is  being  recovered  through 
deductions  for  wear  and  tear,  depletion  or  ODSolescence  any  ex- 
penditure (other  than  ordinary  repairs)  made  to  restore  the  prop- 
erty or  prolong  its  useful  life  should  be  charged  against  the 
property  account  or  the  appropriate  reserve  and  not  against  cur- 
rent expenses.*^ 

Ck)NsoiJDATED  RETURNS.  A  discussiou  of  the  subject  of  the 
filing  of  consolidated  returns  by  affiliated  corporations  and  the 
computation  and  determination  of  the  tax  of  such  corporations 
upon  the  basis  of  such  returns  will  be  found  in  another  chapter.** 

When  Items  Should  Be  Reported.  The  time  as  of  which 
any  item  of  gross  income  or  any  deduction  is  to  be  accounted  for 
must  be  determined  in  the  light  of  the  fundamental  rule  that  the 
computation  must  be  made  in  such  manner  as  clearly  refiects 
the  taxpayer's  income.  If  the  method  of  accounting  regularly 
employed  by  him  in  keeping  his  books  clearly  reflects  his  in- 
come, it  is  to  be  followed  with  respect  to  the  time  as  of  which 
items  of  gross  income  and  deductions  are  to  be  accounted  for.*^ 
AU  items  of  gross  income  must  be  included  in  gross  income  for  the 
taxable  year  in  which  they  are  received  by  the  taxpayer,  and  de- 
ductions taken  accordingly,  unless  in  order  clearly  to  reflect  in- 
come such  amounts  are  to  be  properly  accounted  for  as  of  a 
different  period.  For  instance,  in  any  case  in  which  it  is  neces- 
sary to  use  an  inventory,  no  accounting  in  regard  to  purchases 
and  sales  will  correctly  reflect  income  except  an  accrual  method. 
For  the  taxable  year  1918  the  true  income,  computed  under  the 
Revenue  Act  of  1918  and — ^where  the  taxpayer  keeps  books  of 
account — in  ticcordance  with  the  method  of  accounting  regularly 

11  Reg.  45,  Art.  24. 
IB  See  Chapter  10. 
'   WBevenue  Act  of  1918,  §213  (a);  Reg.  45,  Art.  221. 
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employed  in  keeping  such  books,  must  in  all  cases  be  entered  in 
the  return,  even  though  this  results  in  apparent  omissions   or 
duplications  of  particular  items  of  income  or  expense.    In  the 
ordinary  case  such  omissions  and  duplications  are  more  apparent 
than  real  and  are  likely  to  counterbalance  one  another  so  that  the 
change  in  the  basis  of  reporting  calls  for  no  material  adjustment. 
Where,  however,  the  method  previously  employed  by  the  taxpayer 
in  determining  his  income  subject  to  the  tax,  is  materially  differ- 
ent from  the  method  regularly  used  by  the  taxpayer  in  keeping 
his  accounts,  or  where  for  any  reason  the  basis  of  reporting  in- 
come subject  to  tax  is  changed  the  taxpayer  should  attach  to 
his  return  a  separate  statement  setting  forth  for  the  taxable  year 
and  for  the  preceding  year  th3  classes  of  items  differently  treated 
under  the  two  systems,  specifying  in  particular  all  amounts 
duplicated  or  entirely  omitted  as  the  result  of  such  change. 
Where,  for  example,  a  taxpayer  who,  prior  to  1918,  has  reported 
on  the  so-called  receipts  basis,  is  compelled  under  the  above  rule 
to  report  on  the  so-called  accrual  basis,  he  should  include  in  the^ 
separate   statement   the    following   information:    First    (a)    ex- 
penses paid  before  the  end  of  the  taxable  year  1917  but  not  ac- 
crued at  that  date;  (b)  income  accrued  at  the  end  of  the  taxable 
year  1917  but  not  received  at  that  date;  (c)  expenses  accrued  at 
the  end  of  the  taxable  year  1917  but  not  paid  at  that  date;  (d) 
income  received  before  the  end  of  the  taxable  year  1917  but  not 
accrued  at  that  date;  and  Second,  similar  items  as  of  the  end  of 
the  taxable  year  1916.    If  in  the  opinion  of  the  Coi|[imissioner  such 
information  indicates  that  the  returns  for  any  previous  years  did 
not  reflect  the  true  income,  amended  returns  for  such  years  will  be 
required.^* 

Bank  Discounts.  Banks  which  in  the  past  have  treated  dis- 
count as  income  before  it  was  actually  earned  and  through  the 
taxable  year  1918  have  placed  discount  account  upon  an  accrual 
basis  will  be  required  to  submit  the  information  called  for  in  (2) 
of  the  preceding  paragraph  and  submit  m  amended  return  for  the 
taxable  year  1917  and  will  be  permitted  to  submit  (or  the  Com- 
missioner may  require)  amended  returns  for  all  prior  years 
during  which  the  taxpayer  was  subject  to  tax.  Additional  taxes 
for  prior  years  found  to  be  due  upon  such  re-examination  vnll  be 

UBeg.  45,  Artkle  23  as  amended  by  T.  D.  2873. 
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paid  upon  the  basis  of  the  amended  returns  in  the  ordinary  way. 
Where  it  appears  that  prior  taxes  have  been  paid  in  excess  of 
the  amount  properly  due  such  excess  will  to  the  extent  possible 
be  credited  against  future  income  and  profits  taxes.^^ 

Changing  Basis  for  Computation  of  Net  Income.  If  a 
taxpayer  should  change  the  method  of  accounting  employed  in 
keeping  his  books  for  the  taxable  year  1919  or  thereafter,  he  must 
before  computing  his  income  upon  such  new  basis  for  purposes 
of  taxation  secure  the  consent  of  the  Commissionei'.  Application 
for  permission  to  change  the  basis  of  the  return  must  be  made  at 
least  thirty  days  in  advance  of  the  date  of  filing  return  and  must 
be  accompanied  by  statement  specifying  the  class  of  items  dif- 
ferently treated  under  the  two  systems  and  specifying  all  amounts 
which  would  be  duplicated  or  entirely  omitted  as  a  result  of  the 
proposed  change.*' 

Accounting  Period:  Fiscal  Tear.  The  return  of  a  taxpayer  is 
made  and  his  income  computed  for  his  taxa{;)le  year  as  a  time  unit, 
which  means  his  fiscal  year,  or  the  calendar  year  if  he  has  not 
established  a  fiscal  year.*''  The  term  fiscal  year  means  an  account- 
ing period  of  twelve  months  ending  on  the  last  day  of  any  month 
other  than  December.*^  No  fiscal  year  will,  however,  be  recog- 
nized unless  before  its  close  it  was  definitely  established  as  an 
accounting  period  by  the  taxpayer  and  the  books  of  such  taxpayer 
were  kept  in  accordance  therewith.*®  A  taxpayer  having  an  ex- 
isting accounting  period  which  is  a  fiscal  year  within  tiie  mean- 
ing of  the  statute  not  only  needs  no  permission  to  q^ake  his  re- 
turn on  the  basis  of  suih  a  taxable  year,  but  is  required  to  do  so, 
regardless  of  the  former  basis  of  rendering  returns.  A  person 
having  no  such  fiscal  year  must  make  return  on  the  basis  of  the 
calendar  year.  Except  in  the  cases  of  a  return  for  the  taxable 
year  1918  and  of  a  first  return  for  income  tax,  a  taxpayer  makes 

15  T.  D.  2873. 

leBevenue  Act  of  1918,  §  212.    Reg.  45,  Art.  23,  as  amended  by  T.  D.  2873. 

17  Reg.  45,  Art.  25.  The  taxable  year  1919  is  the  calendar  year  1919  or  any 
fiscal  year  ending  during  the  calendar  year  1919. 

18  Revenue  Act  of  1918,  |  200.  No  return  received  for  a  period  ending  on 
any  date  other  than  the  last  day  of  some  month  wiU  be  accepted,  unless  it  is 
a  "final  return"  |ind  made  to  the  day  the  corporation  ceased  business. 
(Mimeograph  letter  to  collectors.  No.  1148.) 

19  Reg.  45,  Art.  25. 
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his  return  on  the  basis  (fiscal  or  calendar  year)  upon  which  he 
made  his  return  for  the  taxable  year  immediately  preceding  un- 
less, with  the  approval  of  the  Gommissionery  he  has  changed  the 
basis  of  computing  his  net  income.*^ 

FtBST  Betubns.  The  Revenue  Act  of  1918  provides  that  '*if 
a  taxpayer  making  his  first  return  for  income  tax  keeps  his  ac- 
counts on  the  basis  of  a  fiscal  year  he  shall  make  a  separate  return 
for  the  period  between  the  beginning  of  the  calendar  year  in 
whicji  such  fiscal  year  ends  and  the  end  of  such  fiscal  year."*^ 
The  first  return  under  the  present  statute  of  a  taxpayer  who 
theretofore  made  returns  on  a  basis  different  from  his  accounting 
period  will  necessarily  overlap  his  next  previous  return. 

Change  in  Accountino  Period.  If  a  taxpayer  changes  his  ac- 
counting period,  and  not  merely  his  taxable  year  to  conform  with 
his  existing  accounting  period,  he  must  as  soon  as  possible  give  to 
the  collector  for  transmission  to  the  Commissioner  written  notice 
of  such  change  and  o^is  reasons  therefor.  The  Commissioner  will 
not  approve  a  change  of  the  basis  of  computing  net  income  unless 
such  notice  is  given  at  a  time  which  is  both  (a)  at  least  thirty 
days  before  the  due  date  of  the  taxpayer's^ return  on  the  basis  of 
his  existing  taxable  year  and  (b)  -at  least  thirty  days  before  the 
due  date  of  his  return  on  the  basis  of  the  proposed  taxable  year. 
If  the  change  in  the  basis  of  computing  the  net  income  of  the 
taxpayer  is  approved  by  the  Commissioner,  the  taxpayer  will 
thereafter  make  his  returns  upon  the  basis  of  the  new  accounting 
period  in  accordance  with  the  requirements  of  the  statute  dis- 
cussed elsewhere.^ 

Fiscal  Year  op  Corporation  or  iNDiviDUAii  Ending  in  1919. 
The  method  provided  for  computing  the  tax  for  a  filsoal 
year  beginning  in  1918  and  ending  in  1919  is  as  follows :  (a)  the 
tax  attributable  to  the  calendar  year  1918  is  found  by  computing 
the  income  of  the  taxpayer  and  the  tax  thereon  in  accordance 
with  the  statute  as  if  the  fiscal  year  was  the  calendar  year  1918, 
and  determining  the  proportion  of  such  tax  which  the  portion  of 
such  fiscal  year  falling  within  the  calendar  year  is  of  the  full 

80  Beg.  45,  Art.  25. 

SlBevenue  Act  of  1918,  ff  226  and  232;  Beg.  45,  Art.  25.  The  metbod  of 
adjusting  the  tax  in  such  case  is  discussed  in  Beg.  45,  Arts.  1621-4.  §  205  of 
the  Statute  is  applicable;  1 226  has  no  application. 

2a  Beg.  45,  Art.  26.    See  Chapter  34. 
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fiscal  year;  (b)  the  tax  attributable  to  the  calendar  year  1919 
is  found  by  computing  the  income  of  the  taxpayer  and  the  tax 
thereon  in  accordance  with  the  statute  as  if  the  fiscal  year  was 
the  calendar  year  T919,  and  determining  the  proportion  of  such 
tax  which  the  portion  of  such  fiscal  year  falling  within  the  cal- 
endar year  is  of  the  full  fiscal  year;  and  (c)  the  tax  for  the  fiscal 
year  is  found  by  adding  the  tax  attributable  to  the  calendar  year 
1918  and  the  tax  attributable  to  the  calendar  year  1919.** 

Fiscal  Year  op  Partnerships.  This  subject  is  discussed  in  the 
chapter  on  partnerships. 

SSReg.  45,  Art.  1625.  For  the  rules  as  to  iiseal  years  of  corporations  and 
individnals  beginning  in  1917  and  ending  in  1918  and  deductions  and  credits 
in  the  ease  of  corporation  with  a  fiscal  year  ending  in  1918  see  Beg.  45, 
Arts.  1621,  1622,  1623,  1624. 


CHAPTER  34 

BETUBNS  OF  INCOMB 

For  the  purpose  of  assessing  the  tax,  a  return  of  income  is 
required,  showing  specifically  the  items  of  gross  income  and  the 
deductions  and  credits  allowed  by  law.  This  chapter  deals  with 
the  general  provisions  relating  to  returns  of  income,  and  does 
not  cover  the  annual  or  special  returns  required  with  respect  to 
withholding  at  the  source,  information  at  the  source  or  other  niat> 
ters.  For  a  discussion  of  such  returns  attention  is  directed  to 
chapters  on  the  respective  subjects. 

By  Whom  Filed.  The  law  requires  a  return  of  income  to  be 
filed  by  every  individual  having  a  net  income  for  the  taxable 
year  of  $1,000  or  over,  if  single  or  if  married  and  not  living  with 
husband  or  wife,  or  of  $2,000  or  over,  if  married  and  living  with 
husband  or  wife.*  A  return  is  required  of  every  fiduciary  •  (with 
the  exception  of  receivers  appointed  by  authority  of  law  in  pos- 
session of  part  only  of  the. property  of  an  individual)  or  at  least 
one  of  joint  fiduciaries  for  the  individtial,  estate  or  trust  for  which 
he  acts  (1)  if  the  net  income  of  such  individual  is  $1,000  or  $2,000 
as  indicated  above  or  (2)  if  the  net  income  of  such  estate  or  trust 
is  $1,000  or  over  or  if  any  beneficiary  of  such  estate  or  trust 
is  a  non-resident  alien.'  Minors  are  expressly  required  to  make 
returns.  The  return  of  an  incompetent  must  be  filed  for  him  by  his 
committee.  A  return  is  required  from  every  partnership  and 
from  every  corporation  and  personal  service  corporation  subject 
to  the  tax  regardless  of  whether  or  not  they  have  been  in  receipt 
of  any  income  during  the  taxable  year.^ 

Individual  Ketums.  Every  individual  whose  net  income  as 
defined  in  the  statute  is  $1,000  or  over  for  the  taxable  year  must 

1  Bevexme  Act  of  1918,  1 223. 

2  See  Chapter  6  for  a  definition  of  the  term  "fidueiaiy." 
8  Revenue  Act  of  1918,  §  225,  Reg.  45,  Art.  421. 

4  Revenue  Act  of  1918,  |§  224  and  239. 
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make  a  return  of  income  unless  married  and  living  with  husband 
or  wife,  in  which  case  a  return  must  be  made  if  the  net  income  is 
over  $2,000.  Individuals  having  less  than  the  above  amounts  of 
income  may  be  reqiiired  to  make  returns  or  stateme^its  sufficient 
to  satisfy  tiie  Conunissioner  that  they  are  not  liable  to  tax.'  The 
return  must  be  for  the  taxable  year,  whether  calendar  or  fiscal. 
Whether  or  not  an  individual  is  the  head  of  a  family  or  has  de- 
pendents  is  immaterial  in  determining  his  liability  to  render  a  re- 
turn,*  The  individual  return  is  made  on  Form  1040  (revised), 
except  that  it  may  be  on  Short  Form  1040a  (revised)  where  the 
net  income  does  not  exceed  $5,000  and  the  net  income  subject  to 
the  normal  tax,  that  is,  after  appl3ring  the  personal  exemption 
and  other  credits,  does  not  exceed  $4,000.  The  forms  are  provided 
by  the  Commissioner  and  may  be  had  from  the  collectors  of  the 
several  districts. 

Husband  and  Wipe.  A  husband  and  wife  living  together 
may  make  a  single  joint  return.  If  a  husband  and  wife,  living 
together,  have  separate  estates,  the  income  from  both  may  be 
reported  in  one  return,  but  the  amount  of  incomei  of  each,  and 
the  full  name  and  address  of  both,  must  be  shown  in  such  return. 
Ordinarily,  the  husband,  as  the  head  and  legal  representative  of 
the  household,  and  general  cfustodian  of  its  income,  should  make 
the  return  of  the  aggregate  income  of  himself  and  his  wife. 
Unless  the  wife  files  a  separate  return  of  income  or  joins  with  her 
husband  in  a  return  which  sets  forth  her  income  separately,  her 
husband  should  include  in  his  return  the  income  accruing  to  the 
wife  from  services  rendered  by  her  or  the  sale  of  products  of  her 
labor.  If,  however,  the  wife  does  not  disclose  her  income  to  the 
husband,  each  may  make  a  return,  in  which  case  the  personal 
exemption  may  be  divided  between  the  two  in  such  proportions 
as  they  agree  upon.  If  either  husband  or  wife  separately  has  an 
income  equal  to  or  in  excess  of  $2,000  a  return  is  required  under 
the  law.  If  the  aggregate  income  of  both  is  $2,000  or  more,  the 
Treasury  Department  requires  a  return,  although  neither  may 
have  an  income  of  $2,000.'^  Where  husband  and  wife  file  separate 
returns  of  income,  one  of  them  being  filed  in  time  and  the  other 
delinquent,  such  returns  are  not  supplemental  of  each  other  and 

6  Revenue  Aet  of  1918,  §  1305. 

eBevenne  Aet  of  1918,  S  223;  Beg.  45,  Art  401. 

7  Reg.  45,  Arts.  401,  305. 

P.  T.--32 
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delinquency  must  be  answered  for  by  the  one  in  connection  with 
whose  retnm  it  occurred.^ 

Minors.  An  individual  under  21  years  of  age  or  under  the 
statutory  age  of  majority  where  he  lives,  whatever  it  may  be,  is 
required  to  render  a  return  of  income  if  he  has  a  net  income  of  his 
own  of  $1,000  or  over  for  the  taxable  year.  The  Treasury  Depart- 
ment treats  a  married  minor  as  an  adult  for  income  tax  purposes. 
If  the  aggregate  of  the  net  income  of  a  minor  from  any  property 
which  he  possesses,  and  from  any  funds  held  in  trust  for  him  by  a 
trustee  or  guardian,  and  from  any  earnings  for  his  ovm  use,  is  at 
least  $1,000,  a  return  as  in  the  case  of  any  other  individual  must 
be  made  by  him,  or  by  his  guardian,  or  by  some  other  person 
charged  with  the  care  of  his  person  or  property  for  him.  If,  how- 
ever, a  minor  is  dependent  upon  his  parent,  who  appropriates  or 
may  appropriate  his  earnings,  such  earnings  are  income  of  the 
parent  and  not  of  the  minor  for  the  purpose  of  the  normal  tax  and 
surtax.  In  the  absence  of  proof  to  the  contrary  a  parent  will  be 
assumed  not  to  have  emancipated  his  minor  child  and  must  in- 
clude in  his  return  any  earnings  of  the  minor.* 

8  Beg.  33  Bev.,  Art  26. 

9  Beg.  45,  Arta.  403,  422.  At  ccftninon  law,  the  age  at  which  an  infant  male 
or  female  reaches  full  majority  is  twentj-one  years.  This  rule  is  stiU  almost 
universal  by  statute  in  the  case  of  males  but  in  Arkansas,  California,  Colorado, 
Idaho,  Illinois,  Iowa,  Kansas,  Maryland,^  Minnesota,  Missouri,  Nebraska,  Ne- 
vada, North  Dakota,  Ohio,  Oregon,  South  Dakota,  Vermont^  and  Washington 
the  age  of  majority  as  to  females  at  least  for  some  purposes,  has  been  fixed 
at  eighteen  years.  Married  infants,  v  male  or  female,  are  considered  adults, 
whatever  their  age,  in  Iowa,  Texas  and  Louisiana.  Married  female  infanta  are 
considered  adults,  whatever  their  age,  in  Maryland,  Oregon  and  Texas,  and  in 
Alabama  if  over  eighteen  and  Nebraska  if  over  sixteen  years  of  age.  A  married 
female  infant  is  considered  an  adult  in  Washington,  whatever  her  age,  pro- 
vided her  husband  has  attained  his  legal  majority.  Emancipation  is  not  an 
exact  term.  (Dunke  v.  Grey,  3  Fed.  862,  865.)  It  is  to  be  determined  upon 
the  peculiar  facts  and  circumstances  of  each  case  and  is  never  presmned 
(Brosius  V.  Barker,  154  Mo.  App.  657;  136  8.  W.  19).  Emancipation  is  the 
relinquishment  by  the  parent  of  control  and  authority  over  his  child,  conferring 
on  the  child  the  right  to  his  earnings  and  extinguishing  the  parents'  legal 
duty  of  support.  (Bounds  Bros.  v.  McDaniel,  133  Ky.  669;  118  S.  W.  956,  958.) 
Emancipation  may  bo  complete  or  incomplete.  Complete  emancipation  is  an 
entire  surrender  of  all  the  rights  to  the  care,  custody  and  earnings  of  the 
child,  as  well  as  a  renunciation  of  parental  duties,  and  the  test  to  be  applied 
is  the  preservation  or  destruction  of  the  parental  and  filial  relationship. 
(Brosius  V.  Barker,  Supra.)    Emancipation  may  also  be  express  or  implied:    It 
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Incompetents.  A  fiduciary  acting  as  the  committee  of  an 
insane  person  having  an  income  of  $1,000  or  $2,000,  according  to 
the  marital  status  of  such  person,  nyist  make  a  return  for  such 
incompetent  on  Form  1040  (revised)  or  1040A  (revised),  accord- 
ing to  the  amount  of  net  income,  and  pay  the  tax.^® 

Agents.  The  Revenue  Act  of  1918  provides  that  if  a  tax- 
payer is  unable  to  make  his  own  return,  the  return  shall  be  made 
by  a  duly  authorized  agent,  or  by  the  guardian  or  other  person 
charged  with  the  care  of  the  person  or  property  of  sruch  tax- 
payer.^^  If  the  return  is  made  by  the  agent,  the  reason  therefor 
must  be  stated.^*  If  the  return  is  made  by  an  agent,  when  by 
reason  of  illness,  absence  or  non-residence  the  person  liable  for  the 
return  is  unable  to  make  it,  the  agent  assumes  the  responsibility 
for  making  the  return  and  incurs  liability  to  the  specific  penal- 
ties provided  for  erroneous,  false  or  fraudulent  returns.^*  There 
may  be  a  fiduciary  relationship  between  an  agent  and  the  prin- 
cipal, but  the  word  '* agent"  does  not  denote  a  '* fiduciary"  for 
purposes  of  the  income  tax.**  Unless  otherwise  provided,  there- 
fore, the  principal  and  not  the  agent  is  subject  to  the  liability 
under  the  law.**  Notice  of  failure  to  make  return  may  be  served 
tipon  an  agent.    Upon  such  notice  the  agent  will  be  permitted  to 

18  express  when  the  parent  yoluntarily  agrees  with  the  child,  who  is  able 
to  take  care  of  and  provide  for  himself,  that  he  may  go  from  home,  earn  his 
own  Uving,  and  control  his  earnings,  or  when  the  father  voluntarily  transfers 
the  custody  and  keeping  of  the  child  to  another.  An  express  emancipation 
cannot  be  renounced  by  the  parent.  An  implied  emancipation  results  where 
the  parent  by  his  acts  or  conduct,  impliedly  consents  that  the  minor  may  leave 
home  and  shift  for  himself;  the  father,  under  these  circumstances,  however, 
being  authorized  to  renounce  the  same  within  a  reasonable  time.  (Bounds 
Bros.  V.  McDaniel,  Supra.)  /Living  separately  from  the  family  does  not 
necessarily  establish  a  child's  emancipation.  (Sherburne  v.  Hartland,  37  Vt. 
528.)  The  better  rule  is  that  an  infant  husband  is  entitled  to  his  own  wages 
so  far  as^^they  are  necessary  to  the  support  of  his  wife  and  children,  even 
though  he  married  without  the  consent  of  his  father.  (Ck>mmon wealth  v. 
Graham,  157  Mass.  73.  See  also:  Bristor  v.  Chicago  &  N.  W.  B7.  Ck>.,  128 
Iowa,  479  N.  W.  487;  Alexandria  v.  Bethl^em,  16  N.  J.  L.  119;  In  re.  Duna- 
vant  96  Fed.  542.) 

19  Beg.  45,  Art.  422. 

11  Bevenue  Act  of  1918,  §  223. 

IS  See  Form  1040. 

IS  Beg.  45,  Airt.  402. 

14  Beg.  33  Bev.,  Art.  29. 

15  T.  D.  2137, 
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« 

file  evidence  with  the  collector  showing  that  the  individual  for 
whom  he  acts  did  not  receive  taxable  income  during  the  year, 
or  that  the  a.gent  filed  the  return  with  some  other  collector,  as  pro- 
vided  by  law.^* 

Corporation,  Fiduciary  and  Partnership  Returns.  The  subject 
of  returns  by  corporations,  including  the  new  provisions  regard- 
ing consolidated  returns  by  affiliated  corporations  and  the  sub- 
ject of  returns  by  partnerships  and  fiduciaries  are  discussed  in  pre- 
vious chapters.^' 

Where  Eetoms  Are  Filed.  Returns  of  income  must  be  deliv- 
ered 6r  mailed  to  the  collector  for  the  district  of  the  legal  resi- 
dence or  principal  place  of  business  of  the  person  making  the 
return.  Persons  having  no  domicile  or  place  of  business  in  the 
United  States,  and  persons  in  the  military  or  naval  service  of  the 
United  States,  may  file  their  returns  of  income  with  the  collector 
at  Baltimore.^*  Although  the  law  permits  the  return  to  be  filed 
in  either  one  of  the  two  districts  indicated  above,  the  Treasury 
Department  desires,  for  administrative  purposes,  that  the  return 
be  filed  in  the  district  in  which  the  individual  resides.** 

When  Filed.  Returns  of  income  must  be  made  on  or  before 
the  fifteenth  day  of  March  following  the  taxable  year,  except 
that  returns  on  the  basis  of  a  fiscal  year  other  than  the  calendar 
year  must  be  made  on  or  before  the  fifteenth  day  of  the  third 
month  following  the  close  of  the  fiscal  year.**  The  dates  above 
indicated  will  be  the  primary  due  dates  for  all  returns  of  income. 
Unless  an  extension  of  time  is  obtained,  the  taxpayer  will  be  held 
delinqlient  if  his  return  is  not  filed  on  or  before  the  primary  date 
and  will  be  subject  to  the  25%  additional  tax  and  the  penalties 

16  Reg.  33,  Art.  18. 

17  See  Chapters  10,  8  and  6. 

UBevenue  Act  of  1918,  |227;  Reg.  45,  Art.  448. 

19  Letter  from  Treasury  Department  dated  December  17,  1914;  I.  T.  8.  1918, 
If  596.  The  Treasury  Department  recognizes  that  the  individual  has  the  right 
to  ehoose  one  of  two  districts,  where  he  resides  in  one  and  does  business  in 
another,  and  the  filing  in  either  district  will  be  a  proper  compliance  with  the 
law.  For  the  year  1913  the  Treasury  Department  requested  the  filing  of 
returns  in  the  district  in  which  the  individual's  principal  place  of  business 
was  located.  This  threw  an  undue  burden  on  the  Collectors  in  large  cities  and 
the  subsequent  ruling  was  made  in  order  to  remedy  this  condition. 

■0  Revenue  Act  of  1918,  §227j  Reg.  45,  Art.  441. 
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/ 

provided  by  the  law.*^  The  rule  in  regard  to  the  time  for  filing 
returns  upon  the  death  of  a  taxpayer  or  the  termination  of  a 
trust  is  set  forth  elsewhere,** 

Last  Dxtb  Date.  These  words  are  used  t6  designate  the  last  day 
upon  which  a  return  is  required  to  be  filed  in  accordance  with  the 
provisions  of  the  law,  or  the  last  day  of  the  period  covered  by  an 
extension  of  time  granted  by  the  collector  or  Commissioner.** 
When  the  last  due  date  as  above  defined  falls  on  a  Sunday  or  a 
legal  holiday,  the  last  due  date  will  be  considered  the  day  next 
following,  and  the  return  should  be  filed  not  later  than  such  fol- 
lowing day,  or,  if  placed  in  the  mails,  it  should  be  posted  in  ample 
time  to  reach  the  collector's  office,  under  ordinary  handling  of  the 
mails,  on  or  before  the  date  on  which  the  return  as  here  indicated 
is  required  to  be  filed.** 

Mauling  Retxtbns.  If  a  return  is  placed  in  the  mails  in  due 
course  properly  addressed  and  postage  paid,  in  ample  time  to 
reach  the  office  of  the  collector  on  or  before  the  last  due  date, 
no  penalty  will  attach  should  the  return  not  actually  be  received 
by  such  officer  until  subsequent  to  that  date.  Where  a  question 
may  be  raised  as  to  whether  or  not  the  return  was  posted  in 
ample  time  to  reach  the  collector's  office  on  or  before  the  due  date, 
the  envelope  in  which  the  return  was  transmitted  will  be  pre- 
served by  the  collector  and  forwarded  to  the  Commissioner  with 
the  return.** 

Betums  When  AcGonnting  Period  Changed.  No  return  can  be 
made  for  a  period  of  more  than  twelve  months.  A  separate  return 
for  a  fractional  part  of  a  year  is,  therefore,  required  wherever 
there  is  a  change,  with  the  approval  of  the  Commissioner,  in  the 
basis  of  computing  net  income,  from  one  taxable  year  to  another 
taxable  year  or  wherever  a  taxpayer  making  his  first  return  of 
income  does  so  on  the  basis  of  a  fiscal  year.*^  If  the  change  is 
from  calendar  year  to  fiscal  year,  a  separate  return  must  be  made 
for  the  period  between  the  close  of  the  calendar  year  for  which 
return  was  made  and  the  date  designated  as  the  close  of  the  fiscal 

SIT.  D.  2001;  Beg.  45,  Art.  441. 
n  See  Beg.  45,  Art.  442.    See  Chapter  6. 
SSBeg.  45,  Art.  447;  Beg.  33  Bev.,  Art.  218. 
•*Beg.  45,  Art.  447;  Beg.  33  Bev.,  Art.  219. 
tSBeg.  45,  Art.  447;  Beg.  33  Bev.,  Art.  52. 
SSBeyenne  Act  of  1918,  {2^6;  Beg.  45,  Art.  431. 
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year.  If  the  change  is  from  one  fiscal  year  to  another  ^eal  year, 
a  separate  return  must  be  made  for  the  period  between  the  close 
of  the  former  fiscal  year  and  the  date  designated  as  the  close  of 
the  new  fiscal  year.  If  the  taxpayer  making  his  first  return  keeps 
his  accounts  on  the  basis  of  a  fiscal  year,  he  must  make  a  separate 
return  for  the  period  between  the  beginning  of  the  calendar  year 
In  which  such  fiscal  year  ends  and  the  end  of  such  fiscal  year.*' 
The  requirements  with  respect  to  the  filing  of  a  separate  return 
and  the  payment  of  tax  for  a  part  of  a  year,  are  the  sam^  as  for 
the  .filing  of  a  return  and  the  payment  of  tax  for  a  full  taxable 
year  closing  at  the  same  time.** 

Extension  of  Time.  The  Revenue  Act  of  1918  makes  provision 
in  certain  cases  for  an  extension  of  time  for  filing  returns.  As 
indicated  in  the  following  paragraphs,  such  extensions  may  be 
granted  by  collectors  or  by  the  Commissioner. 

Extension  op  Time  by  Collector.  It  is  important  that  the  tax- 
payer render  before  the  return  due  date  a  return  as  complete  and 
final  as  it  is  possible  for  him  to  prepare.  However,  in  cases  of 
sickness  or  absence,  collectors  are  authorized  to  grant  an  exten- 
sion of  not  exceeding  thirty  days  where,  in  their  judgment,  such 
further  time  is  actually  required  for  the  making  of  an  accurate 
return.**  The  application  for  such  extension  must  be  made  prior 
to  the  expiration  of  the  period  for  which  the  extension  is  required- 
Absence  or  sickness  of  one  or  more  oflSicers  of  a  corporation  at  the 
time  the  return  is  required  to  be  filed,  will  not  be  accepted  as  a 
reasonable  cause  for  failure  to  file  the  return  within  the  pre- 
scribed time,  unless  it  is  satisfactorily  shown  that  there  were  no 
other  principal  officers  available  and  sufficiently  informed  as  to 
the  affairs  of  the  corporation  to  make  and  verify  the  return.  As 
a  condition  of  granting  an  extension  of  time  for  filing  a  return 
the  collector  may  require  the  ^bmission  of  a  tentative  return  and 
estimate  of  the  tax  on  Form  1040  T  in  the  case  of  individuals,  or 
on  Form  1031  T  in  the  case  of  corporations,  and  the  payment 
of  one-fourth  of  the  estimated  amount  of  tax.**  Where  a 
taxpayer  has  filed  a  tentative  return  and  has  failed  to  fiile  a  com- 

Vt  Bevenue  Act  of  1918,  1 226. 

8S  Revenue  Act  of  1918,  §|  226  and  239;  Beg.  45,  Art.  431. 
89  Bevised  Statutes  §  3176,  as  amended  by  the  Bevenue  Act  of  1918,  i  1317. 
Beg.  45«  Art.  443. 
SOBeg.  45,  Art.  443. 
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plete  return  "within  the  period  of  the  extension  requested  by  him 
the  complete  return  when  filed  is  subject  to  penalties  prescribed 
for  delinquency.  Where  a  tentative  return  has  been  filed  and  no 
time  has  been  fixed  within  which  a  complete  return  must  be  filed, 
the  collector  may  at  any  time  send  notice  to  the  taxpayer  to  tile 
a  complete  return  within  a  period  of  time  therein  specified  by 
him,  and^a  taxpayer  who  fails  to  comply  with  such  request  will 
incur  the  penalties  prescribed  by  statute  for  delinquency  in  filing 
a  return.*^ 

Extension  of  Time  by  Commissioner.  In  addition  to  the  limited 
cxtension'of  thirty  days  which  may  be  granted  by  collectors,  the 
(Commissioner  may  grant  a  reasonable  extension  of  time  for  filing 
returns  whenever,  in  his  judgment;  good  cause  exists.  He  is  re- 
ciuired  to  keep  a  record  of  such  extensions  and  the  reasons  there- 
for. Except  in  the  cas^  of  taxpayers  who  are  abroad,  no  such 
extension  may  be  for  more  than  six  months.^'  If,  before  the  end 
of  a  thirty  day  extension  granted  by  a  collector,  an  accurate  re- 
turn cannot  be  made,  an  appeal  for  a  further  extension  must  be 
made  to  the  Commissioner  with  a  full  recital  of  the  causes  for  the 
delay.  The  Commissioner  will  not  grant  an  additional  extension 
without  a  clear  showing  that  a  complete  return  cannot  be  made 
before  the  end  of  the  thirty  day  period.  The  Commissioner  will 
grant  no  such  extension  beyond  the  original  due  date  of  the  third 
installment  of  the  tax.  Either  a  complete  or  a  tentative  return  as 
complete  as  possible  and  giving  a  ground  for  assessment  of  the 
tax,  must  be  submitted  on  or  before  the  due  date  as  extended,  and 
the  tax  shown  to  be  due  must  be  paid  with  th«  submission  of  the 
return.  If  a  complete  return  cannot  be  made  at  that  time,  the 
facts  must  be  submitted  to  the  Commissioner  for  such  further 
action  as  he  deems  warranted.  In  exceptional  circumstances  the 
taxpayer  may  apply  originally  to  the  Commissioner  for  an  exten- 
sion of  time.** 

Extension  of  Time  in  .the  Case  of  Persons  Abroad.  In  view 
of  the  disturbed  conditions  abroad  and  the  consequent  interfer- 
ence with  the  usual  channels  of  communication,  an  extension  of 
time  for  filing  returns  of  income  for  1918  and  subsequent  years 

»1  T.  D.  2935. 

SS  Revenue  Aeir  of  1918,  §  227  (a)  ;  Beg.  45,  Art.  445. 

SS  Beg.  45,  Art.  444. 
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and  for  paying  the  tax  has  been  granted  in  the  case  of  non>res- 
ident  alien  individuals  and  non-resident  foreign  corporations,  or 
their  proper  representatives  in  the  United  States,  and  of  Amer- 
ican citizens  residing  or  traveling  abroad,  including  persons  in 
military  or  naval  service  on  duty  outside  the  United  States,  for 
such  period  as  may  be  necessary,  not  exceeding  ninety  days  after 
proclamation  by  the  President  of  the  end  of  the  war  "with  Ger- 
many. The  installments  of  tax  which  are  actually  due  must  be 
^  paid  at  the  time  of  filing  the  return  and  the  oth^r  installments 

must  be  paid  as  they  fall  due.  In  all  such  cases  aif  affidavit  mtist 
be  attached  to  the  return,  stating  the  causes  of  the  delay  in  filing^ 
it,  in  order  that  the  Commissioner  may  determine  that  the  failure 
to  file  the  return  in  time  was  due  to  a  reasonable  cause  and  not 
to  wilful  neglect  and  that  the  return  was  filed  without  any  unnec- 
essary delay.  If  the  showing  justifies  the  conclusion  that  the 
failure  to  file  the  return  in  time  was  excusable,  no  penalty  will  be 
imposed.  This  extension  is  granted  as  a  matter  of  general  expe- 
diency to  all  persons  abroad  owing  income,  war  profits,  and  ex- 
cess-profits taxes  to  the  Federal  Government  and  is  not  granted 
upon  the  request  of  any  particular  taxpayer.  Accordingly,  in 
the  case  of  taxpayers  who  take  advantage  of  this  general  exten- 
sion of  time  for  the  filing  of  returns  and  the  payment  of  tax  no 
interest  will  be  collected  from  such  taxpayers,  but  where  a  re- 
quest is  made  by  a  taxpayer  and  an  extension  is  granted  for  other 
reasons  by  the  Commissioner,  interest  will  be  collected  at  the 
rate  of  one  half  of  one  per  centum  per  month  from  the  time  the 
tax  would  have  been  due  if  no  extension  had  been  granted.  This 
extension  also  applies  to  domestic  corporations  whose  records  are 
kept  and  business  transacted  abroad.^ 

Extension  of  Time  to  Enemies.  An  extension  of  time  has 
been  granted  for  such  period  as  may  be  necessary,  not  exceeding 
ninety  days  after  proclamation  by  the  President  of  the  end  of  the 
war  with  Germany,  for  filing  returns  of  income  for  1918  and  snb- 
seqlient  years  and  for  paying  the  tax  by  or  for  non-resident 
enemies  or  allies  of  enemies,  as  defined  by  section  2  of  the  Trading 
with  the  Enemy  Act  of  October  6,  1917,  not  holding  licenses 
granted  under  the  provisions  of  that  act.  The  whole  tax  shown 
to  be  due  must  be  paid  at  the  time  of  filing  the  return.    This  exten- 

84  Beg.  45,  Art  445,  as  amended  by  T.  D.  2844 ;  telegram  fr6m  Treasury  De- 
partment dated  April  19,  1919;  I.  T.  8.  1919,  If  3312. 
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sion,  however,  does  not  authorize  any  delay  in  filing  returns  of 
information.  This  extension  is  also  subject  to  the  condition  that 
all  persons  who  on  October  6,  1917,  have,  of  since  have  had,  or 
may  hereafter  have  control  of  any  money  or  other  property  for 
any  such  enemy  or  ally  of  enemy,  or  who,  on  October  6,  1917, 
were,  or  since  have  been,  or  may  hereafter  be  indebted  to  any 
such  enemy  or  ally  of  enemy,  shall  hold  and  deliver  all  such 
money  and  property  in  all  respects  subject  to  the  Trading  with 
the  Enemy  Act,  and  to  the  orders  of  the  President  and  the  Alien 
Property  Custodian  thereunder,  and  shall  in  due  course  file  re- 
turns of  income  in  respect  of  all  such  money  and  property  for 
such  period  as  may  elapse  or  have  elapsed,  prior  to  the  actual 
delivery  of  such  money  and  property  to  the  Alien  Property  Cus- 
todian.** In  other  words,  if  delivery  was  made  in  November, 
1917,  a  return  should  be  filed  for  the  portion  of  the  year  1917 
elapsing  before  such  delivery,  and  if  delivery  was  in  March,  1918, 
a  return  should  be  filed  for  the  year  1917  and  also  before  March 
1,  1919  for  such  portion  of  the  year  1918  as  elapsed  before  such 
delivery  .•• 

Tentative  Returns.  Prior  to  the  passage  of  the  1916  Law, 
extension  of  time  could  be  granted  only  in  case  of  sickness  or 
absence,  but  the  Treasury  Department  permitted  foreign  corpora- 
tions and  domestic  corporations  doing  business  in  foreign  coun- 
tries who  were  unable  to  assemble  their  data  on  or  before  the  pri- 
mary dne  date,  to  file  tentative  returns,  approximating  as  nearly. 
as  possible  the  actual  business  transacted  during  the  year.  Such 
tentative  returns  were  accepted  subject  to  the  substitution  later 
of  true  and  ^orrect  returns  when  the  necessary  data  to  make  the 
same  had  been  received.*''  Under  the  1916  Law  the  Commissioner 
had  authority  to  grant  imlimited  extension  in  meritorious  cases, 
thus  making  unnecessary  the  filing  of  tentative  returns.'*  Under 
the  present  law  the  Commissioner  will  grant  no  extension  beyond 
the  original  due  date  of  the  third  installment  of  the  tax.  Either  a 
complete  or  a  tentative  return  as  complete  as  possible,  and  giv- 
ing the  ground  for  assessment  of  the  tax  must  be  submitted  on  or 
before  the  due  date  as  extended,  and  the  tax  shown  to 'be  due. 

36  Beg.  45/ Art.  446;  T.  D.  2673. 

86  Letter  from  Treasury  Department  dated  May  3, 1918;  I.  T.  S.  1919, 1[  1515 

87  T.  D.  2137. 

88  T.  D.  2561  and  T.  D.  2581. 
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must  be  paid  with  the  submission  of  the  return.  If  a  complete 
return  cannot  be  made  at  that  time,  the  facts  must  be  submitted 
to  the  Commissioner  for  such  further  action  as  he  deems  war- 
ranted.'^ A  collector,  in  granting  an  extension  of  time,  may  also 
require  the  submission  of  a  tentative  return  and  payn^ent  of  one- 
fourth  of  the  estimated  amount  of  tax.** 

Forms.  The  forms  on  which  the  returns  of  income  are  to  be 
made  are  prescribed  by  the  Commissioner  ,and  m^y  be  had  from 
the  collectors  of  the  several  districts.  The  forms  have  been 
changed  from  time  to  time  and  those  for  1918  contained  much 
new  matter.  The  forms  for  use  by  individuals  are  Form  1040 
(revised)  and  Porm^l040A  (revised)..  The  form  prescribed  for 
use  by  non-resident  aliens  is  Form  1040  C,  whether  it  is 
filed  by  the  principal  or  by  an  agent  on  his  behalf.  Separate 
forms  are  provided  for  use  by  fiduciaries  in  ca8e3  where  the  tax 
is  payable  by  the  beneficiaries.  In  such  case  the  form  prescribed 
is  Form  1041  (revised).  A  receiver  in  charge  of  the  business  of 
a  partnership  will  render  return  on  Form  1065  (revised).  In 
other  cases  returns  by  fiduciaries  are  made  on  Form  1040  (re- 
vised) except  that  it  may  be  on  short  Form  1040A  (revised), 
where  the  net  income  does  not  exceed  five  thousand  dollars. 
Partnerships  make  their  returns  on  Form  1065  (revised).  Cor- 
porations, whether  domestic  or  foreign,  make  their  returns  on 
Form  1020.  Form  A  Revised  (mining),  Form  N  (oil  and  gas), 
and  Form  T  (timber)  are  available  for  taxpayers  engaged  in  the 
mining,  oil  or  gas,  or  timber  industries.*^  These  forms  are  pre- 
scribed to  facilitate  the  compilation  and  presentation  of  certain 
information  required  for  the  audit  and  examination  of  the  re- 
turns of  these  classes  of  taxpayers.  If,  however,  it  is  more  con- 
venient to  use  other  methods  of  tabulation,  the  information  so  fur- 
nished if  complete  will  be  accepted  in  lieu  of  these  forms.  The  in- 
formation called  for  by  these  forms  should  be  filed  with  the  re- 
turns in  complete  detail,  either  on  the  forms  prescribed  or  in 
other  suitable  manner.  This  is  necessary  for  the  reason  that  de- 
pletion sustained  must  be  taken  into  consideration  in  the  com- 
putation of  invested  capital,  regardless  of  whether  or  not  a  de- 

89  Reg.  45,  Art.  443. 

40  Reg.  45,  Art.  444. 

41  A  copy  of  Forms  A,  N,  and  T  will  be  found  in  the  appendix. 
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duction  for  it  was  claimed  or  has  been  claimed  for  it  in  the  past 
by  the  taxpayer.  This  requirement  applies  to  individuals  as  well 
as  corporate  taxpayers.**  y 

XTsE  OF  Prescribed  FoRMa  Copies  of  the  prescribed  return 
forms  will  so  far  as  possible  be  furnished  taxpayers  by  collectors. 
Failure  on  the  part  of  any  taxpayer  to  receive  a  blank  form  will 
not,  however,  excuse  him  from  making  a  return.  Taxpayers  not 
supplied  with  the  proper  forms  should  make  application  therefor 
to  the  collector  in  ample  time  to  have  their  returns  prepared, 
verified  and  filed  with  the  collector  on  or  before  the  last  due  date. 
Bach  taxpayer  should  carefully  prepare  his  return  so  as  fully  and 
clearly  to  set  forth  the  data  therein  called  for.  Imperfect  or  in- 
correct returns  will  not  be  accepted  as  meeting  the  requirements 
of  the  statute.  In  lack  of  a  prescribed  form  a  statement  made 
by  a  taxpayer  disclosing  his  gross  income  and  the  deductions 
therefrom  may  be  accepted  as  a  tentative  return,  and  if  filed 
within  the  prescribed  time  a  return  so  made  will  relieve  the  tax- 
payer, from  liability  to  penalties,  provided  that  without  unneces- 
sary delay  such  a  tentative  return  is  replaced  by  a  return  made 
on  the  proper  form.** 

Veriflcation  of  Returns.  All  income  tax  returns  must  be  veri- 
fied under  oath  or  affirmation  before  an  officer  duly  authorized 
to  administer  oaths  either  by  the  laws  of  the  United  States  or 
by  the  laws  of  the  state  or  territory  where  such  officer  resides.** 
The  affidavit  may  be  made  before  the  collector  of  the  district  or 
before  any  officer  authorized  by  law  to  administer  oaths.** 
Revenue  agents,  inspectors  and  special  employees,**  or  any  clerk 
in  the  office  of  the  collector,*''  may,  if  commissioned  as  deputy 
collectors,  take  the  oath  of  taxpayers.  If  a  return  is  executed 
before  a  notary  in  a  state  where  the  law  does  not  require  the 
notary  to  use  a  seal,  and  none  is  used,  a  certificate  of  a  clerk  of 
court  or  other  officer  possessing  a  seal,  showing  that  the  notary 

«  T.  D.  -2849. 

»  Beg.  45,  Art.  407. 

MBeg.  45,  Art.  406,  as  amended  by  T.  D.  2951.  Under  this  regulation  a 
eonunissioner  of  deeds  is  authorized  to  administer  an  oath  to  an  income  tax 
return.  T.  D.  2952 ;  See  U.  8.  v.  Benowitz,  U.  8.  Dist.  Ot.  So.  Dist  of  N.  Y. 
decided  October  20,  1919;  I.  T.  8.  1919,  1(3647. 

46  Reg.  33,  Art.  22. 

46  T.  D.  2235,  T.  D.  2238. 

47  T.  D.  2293. 
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is  duly  commissioned  and  authorized  to  administer  oaths,  should 
be  filed  with  the  Commissioner ;  otherwise  the  return  will  not  be 
accepted,**  unless,  as  may  be  done,  the  collector  waives  this  re- 
quirement  in  states  where  jurats  are  accepted  in  the  state  courts 
either  with  or  without  a  seal,  and  without  a  certificate  showing 
authority  .*• 

yEBiFiCAl!|qN  Abroad.  An  individual  residing  abroad  may 
acknowledge  his  return  before  any  duly  appointed  officer  of  the 
country  in  which  he  resides,  authorized  to  administer  oaths  and 
use  an  official  seal.*®  Where  a  foreign  notary  or  other  official  hav- 
ing no  seal  acts  as  attesting  officer,  the  authority  of  such  attesting 
officer  should  be  certified  to  by  some  judicial  official  or  other 
proper  officer  having. knowledge  of  the  appointment  and  official 
character  of  the  attesting  officer.  Income  tax  returns  executed 
abroad  may  be  attested  free  of  charge  before  United  States  con- 
sular officers.**  ^ 

Verification  in  Army  and  Navy.  Persons  in  the  naval  or 
military  service  of  the  United  States  may  verify  their  returns 
before  any  official  authorized  to  administer  oaths  for  the  purposes 
of  those  services.** 

Assistance  by  Collectors.  Any  assistance  or  information  which 
may  be  needed  in  connection  with  the  preparing  and  filing  of  in- 
c'ome  tax  returns,  is  required  to  be  furnished  by  the  collector  upon 
request.  Questions  regarding  the  tax  will  be  answered  upon 
inquiry  at  the  Internal  Revenue  offices.  When  questions  are  di- 
rected to  the  Treasury  Department  at  Washington  asking  for  in- 
formation which  should  be  supplied  by  collectors,  the  letters 
are  referred  to  the  collectors  for  reply  and  the  writers  are  advised 
accordingly.** 

Betvrn  Itfade  by  Collector.  The  Revenue  Act  of  1918  provides 
that  if  any  taxpayer  fails  to  make  and  file  a  return  or  list  at  the 
time  prescribed  by  law  or  by  regulation  made  under  authority  of 
the  law,  or  makes,  wilfully  or  otherwise,  a  false  or  fraudulent  re- 
turn or  list,  the  collector  or  deputy  collector  must  make  the  return 

*s  T.  D.  2090. 
40  T.  D.  2174. 

60  T.  D.  2090. 

61  Reg.  45,  Art.  406. 

62  Reg.  45;  Art.  406;  T.  D.  2534.  \ 
68  T.  D.  1949 ;  T.  D.  1956. 


RETURNS  OP   INCOME  509 

or  list  from  his  own  knowledge  and  from  such  information  as  he 
can  obtain  through  testimony  or  otherwise.  In  any  such  case  the 
Commissioner  may,  from  his  own  knowledge  and  from  such  in- 
formation as  he  can  obtain  through  testimony  or  otherwise,  make 
a  return  or  amend  any  return  made  by  a  collector  or  deputy  col- 
lector. Any  return  or  list  so^  made  and  subscribed  by  the  Com- 
missioner, or  by  a  collector  or  deputy  collector  and  approved  by 
the  Commissioner,  will  be  prima  fade  good  and  sufficient  for  all 
legal  purposes.** 

Erroneous  Returns.  Under  previous  laws,  if  a  return  was  im- 
properly prepared,  it  was  returned  by  the  collector  to  the  tax- 
payer for  correction,  and  the  corrected  return  was  accepted  with- 
out penalty,  provided  the  incorrect  return  showing  the  date  of  its 
receipt  accompanied  the  corrected  return.**  The  latest  ruling 
under  the  present  law  states  that  an  imperfect  or  incorrect  return 
will  not  be  accepted  as  meeting  the  requirements  of  the  statute.** 

Understatement  in  Returns.  The  Bevenue  Act  of  1918  pro- 
vides that  if  the  collector  or  deputy  collector  has  reason  to  be- 
lieve that  the  amount  of  any  income  returned  is  understated,  he  is 
required  to  give  due  notice  to  the  taxpayer  mkking  the  return  to 
show  cause  why  the  amount  shown  by  the  return  should  not  be  in- 
creased and  upon  proof  that  the  amount  was  understated,  he  may 
increase  the  same  accordingly.  Such  taxpayers  may  furnish 
sworn  testimony  to  prove  any  relevant  facts  and  if  dissatisfied 
with  the  decision  of  the  collector,  may  appeal  to  the  Commis- 
sioner for  "his  decision  under  such  rules  of  procedure  as  may  be 
prescribed  by  the  Commissioner  with  the  appi*oval  of  the  Secre- 
tary. If  a  collector  suspects  that  the  amount  of  any  income  is 
understated  in  a  return,  he  may  on  his  own  initiative  take  up  the 
matter  with  the  taxpayer  and  upon  being  satisfied  that  the 
amount  was  understated,  may  increase  it  accordingly,  subject  to 
the  right  of  the  taxpayer  to  appeal  to  the  Commissioner.  The 
Commissioner,  however,  without  the  intervention  of  the  collector, 
may  exercise  original  jurisdiction  in  cases  of  understatements  or 
other  errors  in  returns.*'' 

MB.  8.  {  3176  as  amended  by  { 1317  of  BeTenue  Act  of  1918. 

55  Mimeograph  letter  to  CoUectors  dated  February  9,  1915  j  I.  T.  8.  1919, 
1 1541. 

56  Beg.  46,  Art  407. 

57  Bevenue  Aet  of  1918,  |228;  Reg.  45,  Art.  451. 
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Amended  Betunui.  Where  upon  an  audit  of  a  return  of  an  in- 
dividual, a  fiduciary,  or  a  withholding  agent,  or  as  a  result  of  an 
investigation  made  by  a  revenue  agent,  an  additional  tax  is  as- 
sessed, it  is  not  necessary  to  file  an  amended  return.  Notice  of 
the  additional  assessment  will  be  gfiven  to  the  taxpayer  by  letter 
from  the  Treasury  Department.**  If  a  taxpayer  discovers  or  de- 
tects expenses  or  liabilities  which  were  due  and  payable  during  a 
preceding  year,  it  is  permissible  for  him  to  make  an  amended  re- 
turn for  t&e  year  to  which  such  expense  or  liability  applies,  in- 
clude such  expense  in  the  deductions  of  that  year,  a^d  file  a  claim 
for  refund  for  any  taxes  overpaid  by  reason  of  the  failure  to  de- 
duct such  expenses  or  liabilities  in  the  original  return  of  that 
year.**  Where  a  corporation  is  called  upon  by  a  revenue  in- 
spector to  make  amended  returns,  the  officers  of  the  corporation 
will  be  given  the  fullest  opportunity  to  make  any  investigation 
they  may  desire  prior  to  signing  such  amended  returns,  provided, 
of  course,  such  investigation  does  not  cover  an  unreasonable 
length  of  time.** 

Notice  of  Failure  to  FUe  Betums.  The  Revenue  Act  of  1918 
provides  that  whenever  in  the  judgment  of  the  Commissioner 
necessary,  he  may  require  any  person,  by  notice  served  upon  him,  to 
make  a  return  or  such  statements  as  he  deems  sufficient  to  show 
whether  or  not  such  person  is  liable  to  tax.** 

5$  Mimeograph  letter  No.  1232  to  ColIectorB;  Beg.  33  Bev^  Art  38. 
69  Reg.  33  Bev.,  Art.  128 ;  Beg.  45,  Art.  23. 

60  Letter  from  Treasury  Department  dated  February  2,  1915;  I.  T.  S.  1919, 
1 1543.  In  1915  and  1916  it  was  the  practice  of  the  Treasury  Department  to 
send  out  a  letter  to  corporations  whenever  items  on  the  return  were  reached, 
concerning  which  more  detailed  information  was  sought^  referring  to  the  return 
and  briefly  requesting  information  regarding  one  or  more  items  therein.  The 
letter  ended  with  a  statement  that  in  the  absence  of  an  ^splanatory  affidavit, 
at  the  end  of  thirty  days  from  the  date  of  the  letter,  the  entire  amount  of 
the  deductions  questioned  would  be  suspended  and  an  assessment  returned 
accordingly.  (I.  T.  S.  1917,  Par.  1623.) 

61  Bevenue  Act  of  1918,  f  1305.  Under  the  1910  Law,  when  the  collector 
possessed  any  information  which  led  him  to  believe  that  any  person  in  his 
district  was  in  receipt  of  income  for  the  year  and  did  no^  make  a  return,  he 
was  required  to  serve  a  notice  calling  attention  to  the  failure  anjd  to  the  fact 
that  penalties  for  failure  had  been  incurred.  The  notice  also  called  attention 
to  the  fact  that  if  the  return  was  not  filed  within  ten  days  from  the  date 
thereof,  the  books  and  papers  of  the  taxpayer  would  be  examined  and  a  return 
prepared  therefrom  as  provided  by  law.    (Beg.  33,  Art  196.)    This  notice  was 
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Inspeotian  of  Returns  by  the  Public.  iThe  income  tax  law  is 
specific  and  mandatory  in  the  matter  of  safeguarding  from  pub- 
licity the  information  acquired  by  reason  of  its  requirements  rel- 
ative to  annual  returns  of  income.  The  law  imposes  on  collectors, 
deputy  collectors,  agents,  clerks,  or  other  ofScers  or  employees  of 
the  Bureau  of  Internal  ttevenue,  including  internal  revenue 
agents,  a  penalty  of  fine,  imprisonment,  dismissal  from  office  and 
forfeiture  of  right  to  hold  office,  for  making  known  in  any/manner 
not  provided  by  the  law,  the  amouiit  or  source  of  income,  or  any 
particulars  thereof,  set  forth  or  disclosed  in  a  return  of  income 
by  any  person.**  All  internal  revenue  officers  are  cautioned  to 
preserve  as  confidential  all  income  tax  returns.**  The  returns  on 
which  assessments  have  been  made  are  filed  in  the  office  of  the 
Commissioner  and  constitute  public  records  and  are  open  to  in- 
spection as  such,  but  only  upon  order  of  the  President  and  under 
rules  and  regulations  prescribed  by  the  Secretary  and  approved 
by  the  President.**  It  was  held  that  a  similar  provision  of  the 
1909  Law  permitting  the  inspection  of  returns  was  not  unconstitu- 
tional.** Pursuant  to  a  similar  provision  of  the  1913  Law,  under 
date  of  July  28, 1914,  the  President  issued  an  executive  order,  that 
returns  should  be  subject  to  inspection  in  accordance  with  certain 
rules  and  regulations  prescribed  by  the  Secretary  of  the  Treasury 
of  the  same  date.** 

Returns  Must  Be  Inspected  at  Washington.  Returns  may 
be  inspected  by  the  public  only  in  the  office  of  the  Commissioner  in 
Washington.  No  collector  or  any  other  internal  revenue  officer 
outside  of  the  Treasury  Department  in  Washington  is  authorized 
to  permit  the  inspection  of  any  return,  or  to  furnish  any  informa- 
tion whatsoever  relative  to  any  return,  or  any  information  secured 
by  him  in  his  official  capacity  relating  to  such  return.  No  pro- 
vision is  made  in  the  law  for  furnishing  a  copy  of  any  return 

sent  out  on  Form  1045.  For  the  first  year  of  the  inecmie  tax,  March  1  to 
December  31,  1913, ^e  coUector  eent  out  an  informal  letter  as  a  preliminary 
to  the  formal  notice.  This  letter  invited  the  taxpayer  to  make  a  return  without 
penalty  within  ten  days  but  the  letter  was  not  used  in  subsequent  years. 

68R.  S.  fi  3167,  aa  amended  by  the  Bevenue  Act  of  1918;  Beg.  33  Bev.,  Art 
229 ;  T.  D.  2903. 

68  T.  D.  2135,  T.  D.  1962. 

64  Bevenue  Act  of  1918,  |  257. 

65  Flint  V.  Stone  Tracy  Co.,  220  U.  S.  107. 

66  T.  D.  2016.  See  Beg.  45,  Art.  1091. 


512  FEDERAL  INCOME  TAX 

to  any  person  or  corporation  and  no  copy  will  be  furnished  to  any 
other  than  the  person  or  corporation  making  the  return^  or  their 
duly  constituted  attorney,  except  in  the  case  where  copies  are 
furnished  to  officers  of  the  Department  of  Justice  for  use  in  suits. 
A  person  having  the  privilege  of  inspection  may  make  a  copy  or 
take  notes  for  his  own  or  an  authorized  use.^ 

Returns  of  iNornDUALS.  Beturns  of  individuals  are  not 
open  to  the  inspection  of  any  person  other  than  the  proi)er  officers 
and  employees  of  the  Treasury  Department  and  the  person  who 
made  the  return  or  his  duly  authorized  attorney.  They  are  under 
no  conditions  made  public,  except  where  such  publicity  results 
through  the  use  of  such  returns  in  any  legal  proceeding  in  which 
the  United  States  is  a  party .•• 

Beturns  of  FmuciARiES.  An  executor  acts  for  his  principal 
and  not  for  the  beneficiaries  of  the  estate  of  his  principal. 
Beneficiaries  of  an  estate  or  trust  are  not  entitled,  as  such,  to  an 
inspection  of  returns  of  income  filed  by  the  fiduciary.^ 

Beturns  of  Corporations.  The  Secretary  of  the  Treasury, 
at  his  discretion,  upon  application  to  him,  setting  forth  what  con- 
stitutes a  proper  showing  of  cause,  may  permit  the  inspection  of 
the  return  of  any  corporation  by  any  bona  fide  stockholder  there- 
of. Application  for  such  inspection  must  be  made  in  writing  to 
the  Secretary,  setting  forth  the  reasons  why  inspection  should  be 
permitted.  Attached  to  the  application  is  required  a  certificate 
signed  by  the  president  or  other  principal  accounting  officer  of 
such  corporation,  countersigned  by  the  secretary,  under  the  cor- 
porate seal  of  the  company,  that  the  applicant  is  a  iona  fide  stock- 
holder in  the  company.  Where  such  certificate  cannot  be  secured, 
other  evidence  will  be  considered  to  determine  the  fact  whether  or 
not  the  applicant  is  a  bona  fide  stockholder.  Upon  receipt  of  such 
application  the  corporation  whose  return  it  is  desired  to  inspect  is 
notified  of  the  facts  and  given  opportunity  to  state  whether  any 
legitimate  reason  exists  for  refusing  permission.  The  privilege 
of  inspecting  the  return  of  any  corporation  is  personal  to  the 
stockholders,  and  the  permission  granted  by  the  Secretary  to 
make  such  inspection  cannot  be  delegated  to  any  other  person.^ 

67  T.  D.  2016.    Beg.  45,  Art.  1091. 

es  T.  D.  2016.    Beg.  45,  Art.  1091. 

e9  Beg.  45,  Art  1091 ;  Beg.  33  Bev.,  Art  26. 

70  T.  D.  2016.    Beg.  45,  Art.  1091; 
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A  person  who,  as  trustee  or  in  any  other  fiduciary  relation,  has 
the  ownership  of  or  possessory  right  to,  stock  in  a  Corporation,  is 
considered  as  a  stockholder  in  such  corporation.''^  By  express  ex- 
ception in  the  Bevenue  Act  of  1918  ^'  a  bona  fide  stockholder  of 
record,  owning  one  per  cent  of  the  outstanding  stock  of  a  corpo- 
ration, is  entitled  as  of  right  to  examine  the  returns  of  income  of 
such  corporation  and  its  subsidiaries.  A  stockholder  desiring  the 
privilege  of  inspection  must  apply  in  writing  to  the  Commissioner, 
specifying  his  address,  the  name  of  the  corporation,  its  outstand- 
ing  capital  stock,  the  number  of  shares  owned  by  him,  the  date 
of  their  acquisition,  and  whether  or  not  he  has  the  beneficial  as 
well  as  the  record  title  to  such  shares,  and  in  other  respects 
complying  with  the  requirements  of  the  regulations  isshed  under 
the  law.'''  A  stockholder  who  has  acquired  his  shares  for  the 
purpose  of  inspection  of  the  income  returns  of  the  corporation 
is  not  a  bona  fide  stockholder.''^  A  stockholder  who  examines  the 
return  of  a  corporation  and  reveals  without  express  authority  of 
law  any«particulars  of  its  statement  of  income  is  guilty  of  a  mis- 
demeanor and  liable  to  fine  and  imprisonment.''^  Copies  of  re- 
turns on  file  in  the  Commissioner's  ofiice  are  not  permitted  to  be 
sent  to  any  person,  except  the  corporation  itself,  or  its  duly 
authorized  attorney,  and  in  no  case  may  the  original  returns  be 
removed  except  under  order  and  by  direction  of  the  Secretary  or 
the  President.  A  duly  authorized  attorney  for  this  purpose  is 
one  possessing  a  properly  executed  power  of  attorney  in  writing 
from  the  corporation,  which  designation  must  be  signed  by  two 
officers  of  the  corporation  and  bear  the  impress  of  its  seal.''® 

Corporations  Which  Offer  Their  Stock  to  the  Pubuc  for 
SAiiB.  The  returns  of  all  corporations  whose  stock  is.  advertised 
in  th^  press  or  offered  for  sale  to  the  public  by  the  corporation 
itself  may  be  inspected  by  any  person  upon  written  application 
to  the  Secretary.  The  application  must  set  forth  briefly  and  suc- 
cinctly all  facts  necessary  to  enable  the  Secretary  to  act  upon 
the  request.    In  case  of  doubt  as  to  whether  any  company  falls 

71  Op.  Atty.  Gen.  Dec  27,  1910. 
78  Revenue  Act  of  1918,  |  257. 
•  73  Reg.  45,  Art.  1093. 
74  Reg.  45,  Art.  1093. 

76  Revenue  Act  of  1918,  |257;  Reg.  45,  Art.  1094. 
76  Reg.  33  Rev.,  Art.  226. 
r.  T.— 33 
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within  this  classification,  the  person  desiring  to  see  such  return 
should  support  his  application  by  advertisements,  prospectus  or 
such  other  evidence  as  he  may  deem  proper  to  establish  the  fact 
that  the  stock  of  the  corporation  is  offered  for  general  public 
sale.''^ 

Corporations  Whosb  Stock  Is  Listed  on  a  Stock  Exchange. 
The  returns  of  all  companies  whose  stock  is  listed  upon 
any  duly  organized  and  recognized  stock  exchange  within  the 
United  States,  for  the  purpose  of  having  its  shares  dealt  in  by  the 
public  generally,  are  open  to  the  inspection  of  any  person  upon 
written  application  to  the  Secretary.  Such  application  must  set 
forth  briefly  and  succinctly  all  facts  necessary  to  enable  the  Secre- 
tary to  act  upon  the  request.''* 

Inspection  of  Returns  by  State  Officers.  By  express  exception 
in  the  Revenue  Act  of  1918  "^  the  proper  officers  of  a  State  im- 
posing an  income  tax  are  entitled  as  of  right,  upon  the  request 
of  its  governor,  to  have  access  to  the  returns  of  income  of  any 
corporation,  or  to  an  abstract  thereof,  showing  its  name  and  in- 
come. Upon  written  application  by  the  governor  of  a  State  as  pre- 
scribed by  the  regulations,  lexcept  that  the  application  may  be 
made  directly  to  the  Commissioner  instead  of  to  the  Secretary, 
the  Commissioner  will  set  a  convenient  time  for  inspection  of 
the  returns  (or  an  abstract  thereof  as  he  may  determine)  of  cor- 
porations organized  or  doing  business  in  such  State.  The  author- 
ity to  inspect  returns  granted  to  oiScers  of  a  State  includes  au- 
thority to  inspect  lists  furnished  to  supplement  and  become  a  part 
of  the  returns.** 

Inspection  of  Bettims  by  Government  Officers.  Returns  of  cor- 
porations (but  not  of  individuals)  may  be  inspected  by  an  offii^er 
or  employee  of  any  department  of  tfie  Government,  on  application 
to  the  Secretary  by  the  head  of  the  executive  department  in  which 
such  officer  or  employee  is  employed.  If  the  return  of  a  corpora- 
tion is  desired  to  be  used  in  any  legal  proceedings  other  than 

T7  Reg.  45,  Art.  1091. 

78  Reg.  45,  Art.  1091. 

79  Revenue  Act  of  1918,  |  257.  It  is  to  be  noted  that  the  law  permits  in- 
spection only  by  officers  of  states  which  impose  an  income  tax.  This  may  not 
necessarily  mean  a  tax  on  both  corporations  and  individuals,  but  the  privilege 
of  inspecting  returns  applies  only  to  the  returns  of  corporations. 

•0  Reg.  45,  Art  1092. 
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those  to  which  the  United  States  is  a  party,  or  to  be  used  in  a  man- 
ner by  which  any  information  contained  in  t^e  return  could  be 
made  public,  the  application  for  permission  to  inspect  the  return, 
or  to  furnish  a  certified  copy,  must  be  referred  to  the  Attorney 
General  for  his  recommendation  before  transmission  to  the  Secre- 
tary.** 

Fob  Use  c^  Government  Suits.  All  returns,  whether  of 
individuals  or  of  corporations,  may  be  furnished,  upon  approval 
of  the  Secretary,  for  use  in  any  legal  proceedings  before  any 
United  States  grand  jury,  or  in  the  trial  of  any  cause  to  which 
both  the  United  States  and  the  person  or  corporation  rendering 
the  returnj  are  parties,  provided  the  return  would  constitute  ma- 
terial evidence  in  the  prosecution,  defense  or  trial  of  such  action 
or  proceeding.  In  any  case  relating  to  the  collection  of  the  income 
tax  the  Commissioner  may  furnish  for  the  use  of  the  proper  officer 
either  the  original  or  certified  copies  of  returns,  without  the  ap- 
proval of  the  Secretary.** 

Statistics  of  Income.  The  Commissioner  will  publish  annually 
a  volume  of  statistics  of  income,  showing,  among  other  things,  the 
distribution  of  income  between  corporations  and  individuals  and 
by  States,  by  classes  and  by  occupations.** 

SI  Reg.  45,  Art.  1091. 

Reg.  45,  Art.  1091  j  Reg.  33  Rev.,  Art.  227. 
Reg.  45,  Art.  1101. 


CHAPTER  35 

ASSESSMENT  AND  PAYMENT  OF  THE  TAX 

The  Revenue  Act  of  1918  introduces  a  number  of  substantial 
changes  from  the  former  method  of  assessing  the  tax  and  the 
method  formerly  provided  for  paying  the  same.  The  1916  Law 
expressly  provided  that  all  «essessments  should  be  made  by  the 
Commissioner.^  The  Revenue  Act  of  1918  s^ems  to  contemplate 
the  same  rule.  As  soon  as  practicable  after  returns  are  filed,  they 
are  sent  to  the  Treasury  Department  at  Washington  for  assess- 
ment of  the  tax.'  When  an  assessment  under  the  1916  Law  was 
made  the  amount  thereof  was  reported  to  the  local  collector,  who 
notified  the  taxpayer  on  or  before  June  1  of  such  amount.*  Under 
the  1918  law,  the  examination  of  a  return  by  the  Commissioner 
will  lead  to  one  of  three  results:  (1)  the  return  wiU  be  found  to 
be  correct;  (2)  the  correct  amount  of  tax  will  be  greater  than  that 
shown  in  the  return,  or  (3)  the  correct  amount  of  tax  will  be 
less  than  that  shown  in  the  return.  In  the  first  case  the  tax  is 
assessed  on  the  basis  of  the  taxpayer 's  return.  In  the  second  and 
third  cases  the  four  installments  in  which  the  tax  is  to  be  paid 
will  be  re-computed  by  the  Commissioner.  Under  the  1916  Law, 
the  tax  became  due  on  the  15th  of  June,  but  an  additional  period 
of  grace,  being  at  least  ten  days  after  June  15,  was  allowed  before 
the  application  of  penalties  or  interest.^  As  indicated  above,  the 
tax  is  now  payable  in  four  equal  installments,  the  first  at  the  time 
fixed  by  law  for  filing  returns,  the  second,  third  and  fourth  install- 
ments on  the  15th  days  of  the  third,  sixth  and  ninth  months  re- 
spectively after  such  date.  Provision  is  made  in  all  cases  for  pay- 
ment in  one  installment  but  no  discount  is  allowed  for  such  pay- 
ment as  was  the  case  under  the  1916  Law.  If  any  installment  is 
not  paid  when  due,  the  whole  amount  of  the  tax  unpaid  becomes 


IBevenue  Aet  of  1916,  {{9  (a)  and  14  (a). 
S  Revenue  Act  of  191S,  {  250. 
SBevenue  Act  of  1916,  §§  9  (a)  and  14  (a). 
iSee  Beye&ne  Act  of  1916,  {{  9  (a)  and  14  (a). 
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due  and  payable  upon  notice  and  demand  by  the  collector ;  the 
difference  between  any  installment  as  paid  by  the  taxpayer  and  as 
re-computed  by  the  Commissioner  likewise  becomes  due  and 
payable  upon  notice  and  demand  by  the  collector.  In  the  case  of 
the  first  installment  the  instructions  printed  on  the  return  are 
deemed  sufficient  notice  of  the^date  when  the  tax  is  due  and  suf- 
ficient demand,  and  the  taxpayer's  computation  of  the  tax  on  the 
return  is  deemed  sufficient  notice  of  the  amount  due.  ^Except  in 
the  cases  of  estates  of  insane,  deceased  or  insolvent  persons,  if 
any  tax  remains  unpaid  after  a  tax  is  due  and  for  ten  days  after 
notice  and  demand  by  the  collector,  the  sum  of  S%  on  the  amount 
due  but  unpaid  plus  interest  at  the  rate  of  1%  per  mont^  upon 
such  amount  from  the  time  ^t  became  due  is  added  as  part  of  the 
tax,  unless  a  bona  fide  claim  for  abatement  has  been  filed.^  The 
net  result  is  that  the  tax  is  now  payable  in  the  case  of  taxpayers 
reporting  on  the  basis  of  the  calendar  year  in  four  installments  on 
or  before  March  15,  June  15,  September  15  ^nd  December  15.  In 
the  case  of  taxpayers  reporting  on  the  basis  of  a  fiscal  year  other 
than  the  calendar  year,  the  same  rules  prevail,  and  the  tax  of  such 
taxpayers  will  be  payable  on  the  15th  days  of  the  third,  sixth, 
ninth  and  twelfth  months  following  the  close  of  such  fiscal  year.** 
The  Gkyvemment  may  proceed  by  levying  on  and  distraining  the 
property  of  the  taxpayer  if  payment  of  penalty  and  interest  is  not 
made  within  ten  days  from  the  date  of  the  notice  and  demand  for 
the  tax.''  This  drastic  means  of  enforcing  payment  is  within  the 
legislative  power  of  Congress  since  the  power  to  tax  includes  the 
power  to  undertake  effectual  means  to  collect  the  tax.  A  new 
remedy  in  the  case  of  taxpayers  designing  quickly  to  depart  from 
the  United  States  or  to  remove  their  property  from,  the  United 
States  or  to  conceal  themselves  or  their  property  therein  or  to 
do  any  other  act  tending  to  prejudice  or  to  render  wholly  or 
partly  ineffectual  proceedings  to  collect  the  tax  is  provided  by 
the  Revenue  Act  of  1918,  and  in  such  cases  the  Conunissioner  may 
declare  the  taxable  period  for  such  taxpayers  terminated  at  the 
end  of  the  calendar  month  then  last  past  and  otherwise  proceed  as 
indicated  in  a  later  paragraph.* 

SBevenue  Act  of  1918,  1 250  (e). 
6  Revenue  Act  of  1918,  |  250. 
T  See  p.  548. 
•  Revenue  Act  of  1918,  |  250  (g). 
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Suit  to  Sertrain  Assessment  or  OoUectioxL  No  suit  for  the  pur- 
pose of  restraining  the  assessment  or  collection  of  any  tax  may  be 
maintained  in  any  court.*  The  constitutionality  of  a  law  cannot 
be  inquired  into  in  an  injunction  suit  against  the  government,^* 
but  may  be  in  a  stockholder's  suit  to  enjoin  a  corporation  from 
voluntarily  paying  a  tax  alleged  to  be  unoonstitutionaL^^  An  in- 
junction will  not  be  granted  at  the  instance  of  a  stockholder  to 
restrain  the  ofScers  of  a  cQrporation  from  paying  the  tax,  other 
than  voluntarily,  as  that  would,  in  effect,  be  the  same  as  an  action 
to  restrain  the  Government.^*  Allegations  that  an  assessment  is 
irregular  and  void  do  not  constitute  any  ground  for  an  injunc- 
tion.** A  bill  in  equity  will  not  lie  to  enjoin  collection  although 
the  tax  is  alleged  in  the  bill  to  have  been  illegally  assessed.*^  A 
collector  cannot  be  restrained  from  collecting  an  assessment  by 
injunction,**  It  is  contrary  to  every  principle  of  equity  juris- 
prudence that  the  collection  of  taxes  on  personal  property  should 
be  stayed  by  injunction.**  The  courts  will  not  interfere  by  a 
mandamus  with  the  executive  officers  of  the  Government  in  the 
exercise  of  their  ordinary  official  duties.*''.  In  matters  which  re- 
quire an  executive  officer  to  exercise  judgment  or  discretion  no 
rule  will  issue  for  mandamus.**  The  inhibition  of  the  Revised 
Statutes  **  applies  to  all  asssessments  of  taxes,  made  under  color 
of  their  offices,  by  internal  revenue  officers  charged  with  general 
jurisdiction  of  the  subject  of  assessing  the  income  tax.  \The  rem- 
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»  B.  S.  {  32S4. 

10  Delaware  B.  B.  Ob.  v.  Prettyman,  17  Int.  Bev.  Bee.  99 ;  Allen  v.  Pullman 's 
Palace  Car  Co.,  139  U.  8.  658 ;  Dodge  v.  Brady,  240  U.  S.  122. 

11  Pollock  V.  Farmers  Loan  &  Trust  Co.,  157  U.  S.  429;  Flint  v.  Stone-Tracy 
Co.,  220  U.  S.  107;  Brushaber  v.  Union  Pacific  B.  B.  Co.,  240  XT.  S.  1;  Stanton 
V.  Baltic  Mining  Co.,  240  U.  S.  103. 

18  Strauss  v.  Abrast  Bealty  Co.,  200  Fed.  327. 

18  Alkan  v.  Bean,  23  Int.  Bev.  Bee.  351. 

14  Snyder  v.  Marks,  109  U.  S.  189;  Dodge  v.  Osbom,  240  U.  S.  118. 

Instate  B.  B.  Tax  cases,  92  U.  S.  575;  Keely  v.  Sanders,  99  U.  S.  441. 

18  Nye  V.  Washburn,  125  Fed.  818. 

17  U.  S.  y.  Black,  128  U.  S.  40.  The  court  in  this  case  followed  an  earlier 
decision  of  Decatur  v.  Paulding  (14  Pet.  497)  and  made  clear  the  distinction 
between  the  mere  ministerial  act  of  the  executive  officer,  which  may  be  con- 
trolled by  the  courts  by  mandamus,  and  an  act  in  the  performance  of  which 
an  officer  is  vested  with  quasi- judicial  discretion. 

18Carrick  v.  Lamar,  116  IT.  S.  423. 

18  B.  S.  (3224. 
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edy  of  a  suit  to  recover  back  tlte  tax  after  it  is  paid  is  provided  by  j 
statute,  and  a  suit  to  restrain  its  collection  is  forbidden.  The 
remedy  so  given  is  exclusive,  and  no  other  remedy  can  be  sub- 
stituted for  it.  The  system  of  administrative  measures,  not 
judicial,  to  collect  internal  revenue  taxes,  with  appeals  to  speci- 
fied tribunals,  and  suits  to  recover  back  moneys  illegally  exacted 
is  a  system  of  corrective  justice  intended  to  be  complete,  and 
enacted  under  the  right  belonging  to  the  Government  to  prescribe 
the  conditions  on  which  it  will  subject  itself  to  the  judgment  of 
the  courts  in  the  collection  of  its  revenues.*^  In  a  recent  case  the 
question  arose  whether  or  not  a  suit  against  a  collector  to  cancel 
a  sale  to  the  government  of  the  taxpayer's  real  estate  to  satisfy 
a  tax  assessed  against  him  was  prohibited  and  whether  or  not  the 
word  ''restrain,'*  as  above  used,  should  be  construed  in  a  narrow 
sense  as  prohibiting  the  issuance  of  restraining  orders  and  in- 
junctions or  in  a  broad  or  liberal  sense  as' applying  to  all  suits  to 
hinder  or  impede  the  collection  of  (axes.  The  court  adopted  the 
broader  and  more  liberal  definition.*^  The  prohibition  of  such 
suits  cannot  be  waived  by  any  officer  of  the  government.**  Despite 
this  general  rule  receivers,  as  officers  of  the  court,  may,  where 
they  deem  the  property  or  income  from  the  property  in  their 
charge  not  subject  to  the  tax  as  contended  by  collecting  officials, 
apply  to  the  appointing  court  for  instructions  as  to  payment.** 

Time  of  Payment  of  Tbx.  Except  as  to  any  taxes  paid  at  the 
source,  the  income  tax  is  ordinarily  paid  in  four  equal  install- 
ments.** The  first  installment  is  paid  at  the  time  fixed  by  law 
for  filing  the  return,  the  second,  third  and  fourth  installments  on 
the  fifteenth  days  of  the  third,  sixth  and  ninth  months  respect- 

80  Dodge  V.  Osborn,  240  U.  8.  118. 

SI  Gouge  V.  Hart,  250  Fed.  802.  This  case  is  now  No.  506  on  the  docket  of 
the  United  States  Supreme  Court.    See  Beg.  45,  Art.  1037. 

W  Beg.  45,  Art  1037. 

88  Scott  V.  Western  Pac.  B.  Co.,  246  Fed.  545. 

M  Under  the  1916  Law,  the  Secretary,  under  rules  and  regulations  pre- 
scribed hj  him,  was  required  to  permit  taxpayers  to  make  payments  in  advance 
in  installments  of  an  amount  not  in  excess  of  the  estimated  taxes  which  would 
be  due  from  them,  and  upon  determination  of  the  taxes  actually  due  any 
amount  paid  in  excess  was  refunded  as  taxes  erroneously  collected.  The  Secre- 
tary might  allow  a  credit  against  taxes  so  paid  in  advance  of  an  amount  not 
exceeding  the  rate  of  S%  per  annum.  (Act  of  October  3,  1917  (Public  No. 
50),  §1009;  T.  D.  2622.) 
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ively  following  such  date.  There  are  now  four  due  dates :  to  wit., 
March  15,  June  15,  September  15,  and  December  15  in  the  case  of 
taxpayers  reporting  on  the  basis  of  a  calendar  year,  and  the  15th 
days  of  the  third,  sixth,  ninth  and  twelfth  months  following  the 
dose  of  the  fiscal  year  of  taxpayers  reporting  on  the  basis  of  a 
fiscal  year  other  than  the  calendar  year.**  The  payment  of  the 
tax  may  be  made  at  any  time  on  such  due  dates.  If  payment  is 
made  by  mail  the  remittance  should  be  mailed  in  due  time  to 
reach  the  collector  on  the  due  date.  To  accommodate  those  who 
make  payments  after  closing  time  a  mail  box  is  provided  at  the 
cashier's  window  in  the  office  of  the  local  collector  for  the  deposit 
of  such  collections.** 

Extension  op  Time  poe  Payment.  An  unconditional  exten- 
sion of  time  for  filing  a  return  will  postpone  the  date  for  payment 
of  the  first  installment,  but  will  not  postpone  the  date  of  payment 
of  the  other  installments  unless  so  specified  in  each  case.*^  In  case 
an  extension  is  granted  on  request  of  the  taxpayer,  interest  at  the 
rate  of  %  of  1  per  centum  per  month  is  added  to  the  installment 
from  the  date  it  would  have  been  due  if  no  extension  had  been 
granted,  that  is,  the  original  due  date,  until  the  installment  is 
paid.«« 

Advance  Payment  of  Tax.  Income  taxes  may  at  the  option 
of  a  taxpayer  be  paid  in  advance  and  in  a  single  payment  instead 
of  installments,  in  which  case  the  total  amount  must  be  paid  on 
or  before  the  time  fixed  by  law  for  filing  the  return,  or  such  time 
as  extended,  to  wit,  March  15th  or  the  fifteenth  day  of  the  third 
month  following  the  close  of  a  fiscal  year  other  than  the  calendar 
year  as  the  case  may  be.** 

Assessment  of  Tax.  When  the  returns  are  received  at  the  col- 
lectors'•  offices,  they  are  examined  and  listed  before  being  for- 
warded to  the  Commissioner.  If  it  appears  that  the  tax  is  greater 
or  less  than  shown  in  the  return,  it  is  re-computed.  After  checking 
the  figures  the  Commissioner  assesses  the  tax  on  the  basis  of  the 
collectors'  lists.    The  collectors  then  send  out  bills  for  the  taxes, 

tfBevenue  Act  of  1918,  1 250  (a).    This  section  omits  the  ten-day  period  of 
grace  allowed  under  the  former  law.     (T.  D.  2840.) 
«e  T.  D.  1728 ;  Reg;  45,  Art.  1007. 
vr  Reg.  45,  Art.  1001. 
M Revenue  Act  of  1918.  |250  (a). 
89  Revenue  Act  of  1918,  |  250  (a) ;  Reg.  45,  Art.  1001. 
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either  as  computed  by  the  taxpayer  or  as  re*-computed.  If  a  tax- 
payer believes  that  he  has  been  overassessed,  he  may  file  a  claim 
for  abatement  or  (after  payment  of  the  tax)  for  a  refund  of  the 
excess.  As  soon  as  practicable  the  returns  are  carefully  audited 
by  accountants  in  the  ofSce  of  the  Commissioner  at  Washington, 
assisted  where  necessary  by  reports  of  the  examination  of  tax- 
payers' books  and  records  made  by  revenue  agents  in  the  field.  If 
error  in  a  return  is  detected,  the  taxpayer  is  notified  accordingly 
and  an  additional  assessment  is  made  against  him  or  he  is  given 
the  opportunity  to  file  a  claim  for  a  refund,  as  the  case  may 
be.  Any  assessment  must  be  made  within  five  years  after  the 
return  was  due  or  was  made,  except  in  the  case  of  false  returns 
with  intent  to  evade  the  tax.*^ 

Notice  and  Demand  for  Tax.  The  law  provides  '^  for  five  no- 
tices and  demands  upon  the  taxpayer  by  the  collector.  The  first 
is  a  notice  and  demand  for  the  whole  Amount  of  the  tax  unpaid, 
upon  default  in  the  payment  of  any  installment.  The  second  is  a 
notice  and  demand  for  the  difference  between  the  amount  of  tax 
computed  in  the  taxpayer's  return  and  the  amount  re-computed 
by  the  Commissioner.  The  third  is  a  notice  and  demand  by  the 
collector  under  a  return  made  pursuant  to  the  Revised  Statutes.'* 
The  fourth  is  a  notice  and  demand  for  any  tax  remaining  unpaid 
after  the  date  when  it  is  due.  The  fifth  is  the  notice  and  demand 
imputed  to  the  taxpayer  in  respect  of  the  first  installment.^ 
Under  these  provisions  the  Treasury  Department  sends  out  no- 
tice and  demand  (called  ** Statement  of  Tax  Due")  for  the  tax 
(Form  1123)  suflSciently  in  advance  of  June  15,  September  15, 
and  December  15,  (or  the  corresponding  dates  in  the  case  of  tax- 
payers making  returns  on  the  basis  of  fiscal  years)  to  give  the 
taxpayer  ten  days'  notice  and  demand  before  each  of  such 
dates.  In  this  manner,  on  the  15th  days  of  June,  September,  and 
December,  the  tax  is  due  and  the  taxpayer  has  had  a  notice  and 
demand  by  the  collector  ten  days  previously.  If  the  required  in- 
stallment is  not  paid  by  such  dates,  the  penalties  and  interest 

so  Beg.  45,  Art.  1012. 

SI  Bevenae  Act  of  191S,  {  250;  Beg.  45,  Arts.  1001-1012. 
S«  B.  8.,  §  3176. 

SSThe  first  three  notices  and  demands  are  covered  respectively  bj  subdi- 
visions (a),  (b)  and  (c);  the  fourth  and  fifth  hj  subdivision  (e)  of  f  250. 
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provided  by  the  law  will  attach.**  In  addition,  the  whole  amount 
of  ta^  unpaid  will  become  due  and  payable  upon  a  further  notice 
and  demand  by  the  collector  in  accordance  with  the  first  of  the 
above  stated  notices  and  demands.  The  second  and  third  of  the 
above  stated  notices  and  demands  both  refer  to  an  amount  of  tax 
not  computed  by  the  taxpayer,  but  one  computed  by  the  Internal 
Revenue  Department.  The  second  notice  and  demand  is  for  a  tax 
re-computed  by  the  Commissioner  after  his  examination  of  the 
return.  The  third  notice  and  demand  is  for  a  tax  assessed  after 
a  return  made  by  a  collector  or  the  Commissioner  in  accordance 
with  S^ectioli  3176  of  the  Revised  Statutes.  Both  these  notices  and 
demands  are  for  additional  taxes  or  for  taxes  computed  by  the 
Treasury  Department  in  the  absence  of  any  computation  by  the 
'taxpayer.  In  such  cases,  the  ten-day  period  of  grace  applies,  or 
at  least  no  penalties  attacH  until  the  additional  tax  has  been  de> 
manded.**  With  regard  to  the  first  installment  of  the  tax,  the 
statute  provides  that  the  instructions  printed  on  the  return  shall 
be  deemed  suflScient  notice  of  the  date  when  the  tax  is  due,  and 
sufficient  demand,  and  the  taxpayer's  computation  of  the  tax  on 
the  return  shall  be  deemed  sufficient  notice  of  the  amount  due.** 
Service  of  Notice  and  Demand.  Notice  and  demand  may 
lawfully  be  given  by  mail  and  when  so  given  is  presumed  to  have 
been  received.  The  burden  rests  on  the  taxpayer  to  prove  the 
contrary  in  order  to  avoid  the  penalty .•''^    The  time  within  which 

84  T.  D.  2840. 

WSec  "Notice  and  Demand  for  Tax"  (Form  1-17)  and  "Second  Notice 
and  Demand  for  Tax"  (Form  1-21). 

S6  Beading  this  provision  in  connection  with  the  first  sentence  of  subdivision 
(e)  of  {  250,  it  may  be  argued  that  on  March  15th  the  taxpayer  has  had 
sufficient  notice  of  the  date  when  the  tax  is  due  (March  15th)  and  of  tha 
amount  of  tax  due,  and  also  sufficient  demand;  that  by  virtue  of  the  first 
sentence  of  subdivision  (e)  the  taxpayer  has  ten  days  after  such  demand 
within  which  to  pay  the  tax  without  penalty.  On  the  other  hand,  it  may  be 
argued  that  the  words  *  *  sufficient  demand ' '  are  intended  as  to  the  first  install- 
ment Co  be  paramount  in  effect,  to  the  first  sentence  of  subdivision  (e) ;  that 
is,  that  the  instructions  printed  on  the  return  constitute  sufficient  demand  in  the 
case  of  the  first  installment  and  that  the  taxpayer  has  not  ten  days  after 
demand  within  which  to  pay  the  tax.  The  former  of  these  interpretations 
would  make  the  first  due  date  March  25th,  and  the  latter  March  15th.  The 
former  seems  to  be  a  more  reasonable  interpretation  of  the  language,  and  the 
latter  to  be  more  consistent  with  the  statute  in  general. 

87  U.  S.  V.  General  Inspection  and  Loading  Co.,  204  Fed.  657;  Beg.  45, 
Art.  1007. 
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the  tax  must  be  paid  runs  from  the  date  of  mailing  the  notice  and 
not  of  its  receipt  by  the  taxpayer .••  The  practice  of  the  Depart- 
ment in  such  cases  has  been  to  permit  the  taxpayer  to  show,  to 
the  satisfaction  of  the  Commissioner,  that  he  did  not  receive  the 
notice,  and  upon  such  showing  to  give  the  taxpayer  an  opportu- 
nity to  pay  his  taxes  without  penalty. ,  The  record  of  the  collector 
sho^ng  that  notice  had  been  duly  mailed  is  considered  merely  as 
priika  fade  evidence  that  the  notice  was  received.*^  The  date  ap- 
pearing on  the  notice  and  demand,  as  the  last  date  on  which  the 
tax  may  be  paid  without  penalty,  should  be  a  date  ten  days  sub- 
sequent to  the  actual  mailing  of  the  notice  and  not  necessarily  ten 
days  from  the  date  of  the  notice.    The  date  of  mailing  controls.*® 

Notice  and  Demand  to  Absentees.  By  reason  of  absence 
from  their  homes  or  places  of  business  in  foreign  countries  or  in 
the  military  or  other  service  of  the  country  and  the  consequent 
delay  in  receiving  mail,  or  by  reason  of  the  location  of  the  resi- 
dence of  an  individual  or  of  the  ofSce  of  a  corporation  to  which 
the  notice  was  addressed  at  a  distance  from  the  collector's  ofSce, 
it  is  impossible  for  many  persons  to  receive  a  notice  and  de- 
mand and  to  make  payment  of  the  tax  so  that  such  payment  may 
be  received  by  the  collector  within  the  ten-day  period  following 
the  service  of  notice  and  demand,  and  in  all  such  cases  the  col- 
lector will  enter  on  the  notice  as  the  date  on  which  the  tax  be- 
comes due  and  payable  a  date  as  nearly  as  possible  ten  days  after 
the  time  that  the  notice  should  be  received  in  the  ordinary  course 
of  the  mails  by  the  taxpayer.  In  such  cases  when  it  appears  that 
a  remittance  for  the  tax  was  placed  in  the  mails  within  the  ten- 
day  period  after  the  date  specified  in  the  notice,  and  in  cases 
where  tardiness  is  occasioned  because  the  notice  was  not  delivered 
in  due  time  by  reason  of  delay  in  the  mail  and  satisfactory  evi- 
dence of  that  ffaet  is  famished,  the  penalty  and  interest  will  not 
be  collected.** 

Medium  of  Payment  of  Tax.  As  a  general  rule,  payment  of  the 
tax  is  authorized  by  law  *•  to  be  made  in  certified  checks  drawn 
in  favor  of  the  collector  on  national  and  state  banks  and  trust 

«•  Beg.  45,  Art.  1007. 

WI.  T.  8.  1917, 112268;  Keg.  45,  Art.  1007. 

40  T.  D.  1659. 

41  Beg.  45,  Art.  1007. 
Act  of  March  2,  1911  (36  Stat.  965). 
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comixanies  located  in  the  city  where  the  collector  has  his  office, 
and  also  such  '' out-of-town"  certified  checks  as  can  be  cashed 
without  cost  to  the  government,  providing  the  depositary  will  ac- 
cept for  deposit  "out-of-town**  certified  checks  ** without  re- 
course." Prior  to  1917  the  Treasury  Department  did  not  specific- 
ally authorize  the  acceptance  of  any  form  of  exchange  in  payment 
of  internal  revenue  taxes,  other  than  currency  and  such  certified 
checks  as  are  above  described.^  There  was  no  objection  to  a  col- 
lector accepting  at  his  own  risk,  or  at  the  risk  of  the  government 
depositary,  uncertified  checks  or  any  other  form  of  exchange,  for 
collection  only.**  Where  a  form  of  remittance  not  authorized  by 
law  was  accepted  for  collection,  the  5%  penalty  was  incurred  by 
.the  taxpayer,  if  there  was  delay  in  collection  and  the  funds  were 
not  actually  received  by  the  collector  within  the  time  provided  by 
law.  Receipt  by  the  Government  depositary,  in  the  course  of  col- 
lection, was  held  not  to  be  receipt  by  the  collector,  as  the  deposit- 
ary is  not  an  agent  of  the  collector  or  of  the  government.**  At 
present  the  law  provides  that  collectors  may  receive  at  par  with 
an  adjustment  for  accrued  interest,  certificates  of  indebtedness 
issued  by  the  United  States  in  payment  of  income,  war-profits  and 
excess-profits  taxes  and  any  other  taxes  payable  otherwise  than 
by  stamps.^  Under  the  same  provision  of  law  collectors  may  also 
'  receive  uncertified  checks  in  payment  of  such  taxes  during  such 
time,  and  under  such  regulations,  as  the  Commissioner,  with  the 
approval  of  the  Secretary  shall  prescribe;  but  if  a  check  so  re- 
ceived is  not  paid  by  the  bank  on  which  it  is  drawn,  the  person 
by  whom  such  check  has  been  tendered  shall  remain  liable  for  the 
payment  of  the  tax  and  for  all  legal  penalties  and  additions  the 
same  as  if  such  check  had  not  been  tendered.*^  The  date  on  which 
the  collector  receives  an  uncertified  check  in  payment  of  the  tax  is 
considered  the  date  of  payment,  unless  the  check  is  returned  dis- 
honored.** If  payment  is  made  by  check  the  taxpayer  as  a  pre- 
caution should  draw  the  check  for  such  amoui^t  as  to  cover  any 

48  T.  D.  1990. 
44  T.  D.  2158. 
46  T.  D.  1651. 

46  Revenue  Act  of  1918,  1 1314;  Reg.  45,  Arts.  1731-1732. 

47  Revenue  Act  of  1918,  §1314;  T.  D.  2851;  see  Act  of  October  3,  1917 
(Public  No.  50),  §1010. 

4«Reg.  45,  Art.  1733;  T.  D.  2627;  T.  D.  2851.  ' 
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collection  charges  by  the  bank,  in  order  that  the  net  amonnt  rcr 
ceived  by  the  government  may  be  the  full  amount  of  tax  due, 
that  is,  checks  must  be  collectible  at  par,  and  taxpayers  who  are 
not  sure  that  their  checks  will  be  paid  at  par,  should  write  be- 
neath the  amount  the  words  ''without  deduction  for  exchange" 
or  the  words  ''with  exchange."  A  collector  is  not  required  fo 
examine  all  checks  to  see  whether  or  not  they  are  collectible  at 
par,  but  will  stamp  on  the  face  of  each  the  words  "this  check  is  in 
payment  of  an  obligation  to  the  United  States  and  must  be  paid 
at  par.  No  protest,"  with  his  name  and  title.  If  the  bank  on 
which  the  check  is  drawn  should  refuse  to  pay  it  at  par,  it  will  be 
returned  through  the  depositary  bank  and  will  be  treated  in  the 
same  manner  as  a  bad  check.  If  any  check  is  returned  unpaid, 
it  will  be  held  in  suspense  a  few  days,  during  which  time  the 
collector  will  mkke  an  effort  to  recover  the  amount  from  the  tax- 
payer. If  the  amount  is  recovered,  the  bad  check  will  be  returned 
to  the  drawer ;  if  it  is  not  recovered,  the  collector  will  proceed  to 
collect  the  taxes  by  the  usual  methods,  as  though  no  check  had 
been  given.  All  expenses  incident  to  the  attempt  to  collect  such 
a  check  and  ,the  return  of  it  through  the  depositary  bank  must 
be  paid  by  the  drawer  of  the  check  to  the  bank  on  which  it  is 
drawn,  since  no  deduction  can  be  made  from  ^mounts  received 
in  payment  of  taxes.  A  taxpayer  who  tenders  a  certified  check  in 
payment  for  taxes  is  also  not  released  from  his  obligation  until 
the  check  has  been  paid.**  If  one  check  is  remitted  to  cover  two 
or  more  persons'  taxes,  the  remittance  must  be  accompanied  by  a 
letter  of  transmittal  statijig  (a)  the  name  of  the  drawer  of  the 
check;  (b)  the  amount  of  the  check;  (c)  the  amount  of  any  cash, 
money  order  or  other  instrument  included  in  the  same  remittance ; 
(d)  the  name  of  each  person  whose  tax  is  to  be  paid  by  the  remit- 
tance; (e)  the  amount  of  the  payment  on  account  of  each  person; 
and  (f )  the  kind  of  tax  paid.^*  In  the  payment  of  the  tax  and  in 
each  step  or  computation  necessary  in  determining  the  amount 
of  such  tax,  the  fractional  part  of  a  cent  is  disregarded  unless  it 
amounts  to  a  half  cent  or  more,  in  which  case  the  fraction  is  in- 
creased to  one  cent.*^ 

«Beg.  45,  Art.  1734;  T.  D.  2666;  T.  D.  2851. 

W  Beg.  45,  Art.  1733 ;  T.  D.  2851. 

ftlHevenne  Aet  of  1918,  f  1313;  Keg.  45,  Art.  1721;  Beg.  33  Bev.,  Art.  41. 
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Payment  op  Tax  bt  Certificates  op  Indebtedness.  The 
terms  of  the  acceptance  of  certificates  of  indebtedness  are 
prescribed  from  time  to  time.  The  amount  at  par  of  the  cer- 
tificates of  indebtedness  presented  by  any  taxpayer  in  pay- 
ment of  taxes  must  not  exceed  the  amount  of  the  taxes  to  be 
paid  by  him.  Collectors  are  not  authorized,  unless  otherwise  no- 
tified by  the  Secretary  to  receive  as  payment  of  income  or  profits 
taxes  interim  receipts  issued  by  Federal  Reserve  banks  in  Ueu 
of  the  definite  certificates  of  the  series.  For  the  purpose  of  sav- 
ing taxpayers  the  expense  of  transmitting  such  certificates  as  are 
held  in  Federal  Reserve  cities  to  the  office  of  the  collector  in 
whose  district  the  taxes  are  payable,  taxpayers  desiring  to  pay 
income  and  profits  taxes  by  Treasury  certificates  of  indebtedness 
acceptable  in  payment  of  such  taxes,  should  communicate  with 
the  collector  of  the  district  in  which  the  taxes  are  payable  and 
request  from  him  authority  to  deposit  such  certificates  with  the 
Federal  Reserve  Bank  in  the  city  in  which  the  certificates  are 
held.  Collectors  are  authorized  to  permit  deposits  of  Treasury 
certificates  of  indebtedness  in  any  Federal  Reserve  Bank  with 
the  distinct  understanding  that  the  Federal  Reserve  Bank  is  to 
issue  a  certificate  of  deposit  in  the  collector's  name  covering  the 
amount  of  the  certificates  of  indebtedness  at  {Air  and  to  state 
on  the  face  of  the  certificate  of  deposit  that  the  amount  repre- 
sented thereby  is  in  payment  of  income  and  profits  taxes.  The 
Federal  Reserve  Bank  should  forward  the  original  certificate  of 
deposit  to  the  Treasurer,  with  its  daily  transcript,  and  transmit  to 
the  collector  the  duplicate  and  triplicate,  accompcmied  by  a  state- 
ment giving  the  name  of  the  taxpayer  for  whom  the  payment  is 
made  in  order  that  the  collector  may  make  the  necessary  record 
and  forward  the  duplicate  to  the  office  of  the  Commissioner.** 

Procedure  with  Respect  to  Certipioatbs  op  Indebtedness. 
Such  certificates  of  indebtedness  may  be  accepted  by  the  collector 
prior  to  the  date  the  tax  is  due  and  in  that  case  should  be  for- 
warded by  the  collector  to  the  Federal  Reserve  Bank  to  be  held 
for  his  account  until  the  date  the  tax  is  due  and  for  deposit  on 
such  date.  All  coupons  maturing  on  or  before  tl^e  date  the  tax 
is  due  must  be  detached  by  the  taxpayer  and  collected  in  ordi- 

68  Beg.  45,  Art.  1731  as  amended  and  supplemented  by  T.  D.  2907  and 
T.  D.  2918.    See  T.  D.  2639. 
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nary  course,  but  all  other  coupons  must  remain  attached  to  the 
certificate  and  be  forwarded  to  the  Federal  Reserve  Bank.  Any 
accrued  interest  to  the  date  the  tax  is  due,  not  covered  by  cou- 
pons detached  as  above  provided,  will  be  remitted  to  the  taxpayer 
by  the  Federal  Beserve  Bank  by  check,  for  which  purpose  the  col- 
lector will  furnish  to  the  bank  the  name  and  address  of  the  tax- 
payer,  the  amount  and  serial  numbers  of  the  certificates  presented 
in  each  case,  the  date  of  issue  of  the  certificates,  and  the  date  the 
tax  is  due.  Collectors  may  in  no  case  pay  interest  on  such  cer- 
tificates nor  accept  them  for  an  amount  other  or  greater  than 
their  face  value.  Receipts  given  by  collectors  to  taxpayers 
should  show  the  amount  of  certificates  of  each  series  received  in 
payment  of  taxes.  For  the  purpose  of  saving  taxpayers  the  ex- 
pense of  transmitting  such  certificates  a\  are  held  in  federal 
reserve  cities  to  the  oflSce  of  the  collector  in  whose  district  the 
taxes  are  payable,  taxpayers  desiring  to  pay  taxes  by  acceptable 
certificates  of  indebtedness  should  communicate  with  the  collec- 
tor and  request  from  him  authority  to  deposit  such  certificates  to 
his  credit  with  the  Federal  [Reserve  Bank  in  the  city  in  which  the 
certificates  are  held.*^ 

Excess  Payment  of  Tax.  If  upon  examination  .of  any  return 
made  pursuant  to  the  1909  Law,  the  1913  Law,  the  1916  Law, 
as  amended,  the  1917  Law,  and  the  Revenue  Act  of  1918  it  appears 
that  an  amount  of  income,  war-profits  or  excess^profits  tax  has 
been  paid  in  excess  of  that  properly  due,  the  amount  of  such 
excess  will  be  credited  against  any  income,  war-profits  or  excess- 
profits  taxes,  or  installment  thereof,  then  due  from  the  taxpayer 
under  any  other  return  and  any  balance  of  such  excess  will  be 
immediately  refunded  to  the  taxpayer.  No  such  credit  or  refund 
will  be  allowed  or  made,  however,  after  five  years  from  the  date 
when  the  return  was  due,  unless  before  the  expiration  of  such 
five  years,  a  claim  therefore  is  filed  by  the  taxpayer.** 

Claims  fob  GBEDrr  of  Taxes  Ebroneously  Collected.  To  ob- 
tain the  credit  mentioned  in  the  preceding  paragraph  the  tax* 
payer  should  proceed  as  follows:    (1)  Where  the  credit  demand- 

6S  Beg.  45,  Alt.  1732. 

64  Bevenue  Act  of  1918,  1 252.  The  rule  stated  in  the  text  prevails  not- 
withstanding B.  8.,  I  3228.  Prior  to  the  enactment  of  this  provision  an  excess 
payment  of  tax  ib  one^  year  could  not  be  offset  against  an  assessment  of  tax 
for  a  subsequent  year.     (Beg.  39  Rev.,  Art.  39.) 
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ed  is  equal  to  or  less  than  any  outstanding  assessment  of  tax,  a 
taxpayer  desiring  to  obtain  such  credit  shall  file  with  the  collec- 
tor for  the  district  in  which  his  original  return  was  filed  a  claim 
on  Form  47  A,  which  shall  be  sworn  to  and  shall  contain  the  fol- 
lowing statements:  (a)  business  engaged  in  by  claimant; 
(b)  character  of  assessment;  (c)  amount  of  tax  paid  and  for  what 
taxable  year;  (d)  portion  of  tax  under  (c)  claimed  as  a  credit; 
(e)  \inpaid  assessment  against  which  credit  is  asked  and  for  what 
taxable  year;  and  (f)  all  facts  regarding  the  overpayment. 
(2)  Where  the  amount  claimed  as  a  credit  is  greater  than  the 
outstanding  assessment  of  tax,  a  taxpayer  desiring  to  obtain  such 
credit  and  the  refund  to  which  he  is  entitled  shall  file,  in  addition 
to  the  claim  for  credit  required  to  be  made  on  Form  47  A  for 
the  amount  of  the  outstanding  assessment,  a  claim  for  refund  of 
the  overpayment  in  excess  of  the  credit.  This  claim  for  refund 
may  be  attached  to  the  claim  for  credit  or  it  may  be  separately 
filed  with  the  Commissioner.  All  the  facts  regarding  the  total 
overpayment  should  be  stated  in  the  claim  for  refund  and  a  ref- 
erence  made  to  such  claim  in  the  claim  for  credit.** 

Action  on  Claims  for  Credit.  Upon  receipt  of  a  claim  for 
credit  on  Form  47  A  the  collector  must  certify  thereon  the  re- 
quired information  concerning  all  outstanding  assessments  and 
payments  covered  thereby  and  note  on  his  records  that  a  claim 
for  credit  has  been  filed.  He  thereupon  transmits  the  claim  to 
the  Commissioner.  Due  notice  Will  be  given  the  collector  and 
the  taxpayer  of  the  action  taken  on  the  claim.  A  schedule  of 
credit  claims  on  Form  7220  A  will  be  transmitted  to  the  collec- 
tor once  a  month  and  formal  credit  shall  be  taken  by  the  collec- 
tor at  that  time.  If  a  claim  is  allowed  against  additional  t&xes 
due  for  other  years,  but  fitoch  other  taxes  have  not  yet  been 
assessed,  only  the  amount  of  the  excess  of  such  taxes  over  the 
overpa3nnent  shall  be  assessed,  or  the  excess  of  the  overpayment 
over  such  other  taxes  due  shall  be  refunded,  as  the  case  may  be. 
A  taxpayer  desiring  to  convert  a  claim  for  refund  previously 
filed  into  a  claim  for  credit  may  file  with  the  collector  a  claim 
on  Form  47  A,  referring  in  it  to  such  claim  for  refund.  Upon 
its  receipt  by  the  Commissioner  the  claim  for  credit  will  be  at- 
tached to  the  claim  for  refund  and  will  be  adjusted  in  the  same 

U  Beg.  45,  Art.  1034. 
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manner  as  if  the  taxpayer  had  originally  filed  the  claim  for  credit. 
The  effective  date  of  filing  of  the  claim  for  credit  shall  be  the 
actual  date  of  filing  such  claim  with  the  collector.  The  filing  of 
a  claim  for  credit  against  a  tax  due  under  another  return  is  sub- 
ject to  the  same  rules  with  respect  to  the  addition  of  interest  and 
penalties  as  if  the  taxpayer  had  filed  a  claim  for  abatement  of 
the  tax  against  which  credit*  is  desired,** 

Becovery  of  Taxes  Paid.  Taxes  erroneotisly  paid  or  illegally 
exacted  may  on  occasion  be  recovered  in  either  oJrtwo  ways: 
(1)  from  the  Commissioner,  and  (2)  by^an  action  at  law  against ; 
the  govenmient  or  the  collector  who  received  payment  thereof. ' 
Generally  speaking  and  subject  to  the  exceptions  and  definitions 
noted  in  the  following  paragraphs,  two  elements  are  essential 
to  the  taxpayer's  right  of  recovery:  (1)  he  must  have  protested 
against  the  assessment*''  or  collection  of  the  tax  sought  to  be 
recovered,  and  (2)  such  tax  must  have  been  paid  under  some 
form  and  degree  of  duress  or  coercion. 

Recovery  of  Taxes  from  Commissioner.  The  universally 
recognized  principle  that  an  action  cannot  be  maintained  for  the 
recovery  of  money  paid  in  discharge  of  a  tax  illegally  assessed, 
unless  payment  was  made  under  protest  has  been  held  by  the 
Commissioner  and  other  ofiScers  of  the  Department  to  be  too 
technical  and  too  exacting  for  application  to  the  refund  of  taxes 
under  Section  3220  of  the  Revised  Statutes,**  and  it  would  seem  \ 
that  a  protest  is  not  necessary  to  recover  taxes  from  the  Com-  ' 
missioner.  But  fifuch  a  protest  is  essential  if  suit  is  to  be  main- 
tained against  an  adverse  decision  of  the  Commissioner.** 

Recovery  by  Action  at  Law.  The  two  above  mentioned 
essentials  or  conditions  to  the  right  to  recover  taxes  erroneously 
paid  or  illegally  exacted  are  ordinarily  requisite  when  recovery 
is  sought  by  means  of  an  action  at  law,  as  contradistinguished 
from  an  application  to  the. Commissioner  for  a  refund.  There  is 
some  irreconcilable  conflict  between  various  dicta,  if  not  deci- 

56  Beg.  45,  Art.  1035.  f 

57  It  has  been  held  that  a  protest  against  the  assessment  is  sufficient  since 
any  protest  against  the  collection  would  be  unavailing.  The  law  does  not 
require  a  person  to  do  what  can  be  of  no  effect.    (Adams  y.  IT.  8.,  1  Ot  G.  306.) 

SSBeal  Est.  Savings  Bank  v.  IT.  S.,  16  Ct.  Cls.  335,  Int.  Bev.  Bee.  154, 
affirmed  104  U.  S.  728;  Chesebrough  v.  IT.  S.,  192  IT.  S.  253. 
W  Chesebrough  v.  IT.  8.,  192  U.  8.  253. 
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sions,  of  the  Supreme  Court  and  the  lower  federal  courts  in  con- 
sidering the  nature  of  and  necessity  for  a  protest  and  duress  in 
regard  to  the  recovery  of  internal  revenue  taxes,  and  while  the 
scope  of  this  book  does  not  permit  an  exhaustive  examination  of 
the  authorities,  the  subject  is  considered  in  the  following  para- 
graphs in  the  light  of  some  of  the  leading  cases. 

Payment  Under  Protest.  The  ancient  principle  of  the  common 
law  is  of  general  application  that  taxes  voluntarily  x>&id  cannot 
be  recovered  back  even  if  they  have  been  illegally  laid  or  the 
law  under  which  they  were  laid  proves  to  be  unconstitutional. 
The  rale  is  founded  upon  the  knowledge  of  law  imputed  to  all 
taxpayers;  it  is  also  said  to  be  one  of  sound  public  policy  and 
quiet  and  good  faith,  operating  to  free  the  courts  from  the  undo- 
ing of  the  voluntary  arrangements  of  parties  not  induced  by 
fraud,  accident  or  excusable  negligence.*^  When  a  voluntary 
payment  of  taxes  is  spoken  of,  the  word  ** voluntary*'  is  not  used 
in  its  ordinary  and  popular  sense.^  The  purpose  of  paying^  a 
tax  under  protest  is,  briefly,  to  preserve  the  taxpayer's  rights  to 
recover  the  tax  should  the  assessment  thereof  prove  to  be  wrong- 
ful or  excessive,  or  the  law  under  which  it  was  laid  void  and  un- 
constitutional. Since  it  is  Visually  held  that  the  making  of  a 
protest  and  the  existence  of  duress  are  concomitant  conditions  to 
any  recovery  of  taxes  which  have  been  paid,  the  necessity  for  a 
protest  wiU  be  more  fully  discussed  in  a  later  paragraph.  It 
'  appears  that  a  collector  is  not  personally  liablo  for  taxes  if  no 
protest  or  objection  is  made  to  their  collection  by  him.** 

Pbotest  at  Time  of  FmmG  Return.  It  does  not  seem  essen- 
tial, although  it  may  be  a  wise  precaution,  also  to  protest  at  the 
time  of  filing  the  return  upon  which  the  assessment  is  based. 

Form  of  Protest.  There  is  no  statutory  requirement  that  a 
protest  against  the  assessment  and  collection  of  internal  revenue 
taxes  be  in  writing.®*    A  written  protest  ia^  of  course,  better  evi- 

60  Cooley  on  Taxation  (Third  Edition)  Vol.  n,  Ch.  XXIV,  p.  495. 

01  In  many  of  the  cases  eited  hereafter  in  which  the  payment  involved  was 
held  to  be  voluntary,  the  payment  was  most  unwillingly  and  reluctantly  made. 

OS  Oommissioners,  etc.,  v.  Buckner,  48  Fed.  533. 

08  Wright  v.  Blakedee,  101  U.  8.  174;  Stewart  v.  Barnes,  153  U.  8,  456; 
Swift  V.  IT.  S.,  Ill  U.  8.  22 ;  Shaef er  v.  Ketchum,  21  Fed.  Cas.  No.  12,693.  In 
this  respect  the  rule  in  regard  to  internal  revenue  taxes  differs  from  that  in 
regard  to  customs  in  which  case  a  protest  must  be  in  writing. 
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dence.  A  protest  against  paying  the  tax  includes  the  penalties 
without  specific  mention  of  the  latter.**  In  one  case  in  which  a 
coiporation  had  been  assessed  for  taxes  and  the  same  were  not 
paid,  a  writ  of  distraint  was  issued  by  the  collector,  and,  the  cor- 
poration having  been  notified  that  the  tax  would  be  collected  by 
levy,  the  deputy  collector  counted  out  and  %o6k  from  a  represen- 
tative of  the  company  a  sufficient  amolint  to  pay  the  tax  against 
verbal  protest  at  the  time.  A  written  notice  of  protest  was  then 
served  in  which  the  corporation  denied  that  it  was  liable  to  the 
tax.  The  court  held  that  the  protest  was  sufficient.**  Under  the 
1909  Law  the  Treasury  Department  ruled  that  no  form  of  pro- 
test was  prescribed,  that  any  form  of  protest  would  be  sufficient 
if  filed  before  payment  of  the  tax,  and  that  the  right  of  protest 
was  not  to  be  denied,** 

Protest  Alone  Not  Sufficient.  A  protest  is  used  to  give  ef- 
fect to  attending  circumstances;  it  gives  notice  that  the  pay- 
ment is  not  to  be  considered  as  admitting  the  right  of  the  tax- 
ing power  to  make  demand  for  or  to  collect  the  tax  in  question. 
But  as  appears  in  the  next  paragraph,  there  must  usually  be 
duress  or  coercion,  and  if  payment  is  made  under  protest  alone 
without  some  form  or  degree  of  compulsion,  the  payment  may  be 
considered  voluntary  notwithstanding  a  protest  was  made.*"^  It 
has  been  stated:**  '^ Though  there  is  some  conflict  in  the  dicta 
of  the  Supreme  Court,  the  true  doctrine  seems  to  be  that  when 
taxes  arc  paid  under  protest  or  with  notice  that  the  payer  con- 
tends that  they  are  illegal  and  intends  to  institute  suit  to  compel 
their  repayment,  a  sufficient  foundation  for  such  a  suit  to  recover 
has  been  established."  This  statement  is  difficult  to  reconcile 
with  the  authorities  cited  in  the  next  paragraph. 

64WHght  V.  Blakeslee,  101  TJ.  8.  174. 

6S  Abrast  Bealtj  Co.  v.  Maxwell,  206  Fed.  333. 

ee  T.  D.  1675. 

STLamborn  v.  Comm'rs,  97  TJ.  S.  181;  Merck  v.  Treat,  202  Fed.  133. 

6SHerold  v.  Kahn,  159  Fed.  608.  This  remark  of  the  court  seems  to  be 
mere  dictum  since  in  the  first  place,  the  tax  involved  was  paid  under  a  mistake 
of  fact  and  in  the  second  place,  there  was  probablj  duress  in  the  notice  sent 
by  the  collector  stating  that  unless  the  tax  was  paid,  ''it  will  be  my  duty 
to  collect  the  same  with  a  penalty  *  *  *"  (See  next  paragraph).  The 
case  of  Beers  v.  Moffat;  192  Fed.  984,  contains  the  same  doctrine,  but  recovery 
was  denied  because  there  was  no  protest  or  demurrer  to  the  legality  of  the 
tax  or  its  payment. 
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Duress.  The  general  rule  is  that  where  a  party  pays  an  illegal 
demand,  with  full  knowledge  of  all  the  facts  rendering  it  ille- 
gal, without  an  immediate  and  urgent  necessity  therefor,  to  re- 
lease his  person  or  property  from  detention,  or  to  prevent  an 
immediate  seizure  of  his  person  or  property,  such  payment  mtist 
be  deemed  voluntary,  and  cannot  be  recovered  back.®^  It  Mrill 
be  noted  that  a  voluntary  payment  is  among  other  things  a  pay> 
ment  "with  full  knowledge  of  all  the  facts  rendering  it  illegal." 
A  payment  made  without  such  knowledge  may  under  certain  cir- 
cumsfances  be  recovered,  but  not  on  the  theory  of  duress.  The 
yielding  to  paramount  taxing  authority  involved  in  the  payment 
of  a  tax  under  duress  or  coercion  is  quite  different  from  a  pay- 
ment made  under  a  mistake  of  fact;  that  is,  a  payment  made 
when  such  full  knowledge  is  wanting.  This  distinction  is  illus- 
trated by  a  case  ''^  in  which  at  the  time  certain  executors  paid  an 
internal  revenue  inheritance  tax  on  a  life  estate  under  protest, 
they  had  no  knowledge  that  the  life  tenant  had  died  and  that  the 
life  estate  had,  therefore,  terminated  so  that  it  was  improper  to 
use  life  tables  to  determine  the  value  of  ,such  life  estate.  When 
knowledge  is  thus  spoken  of,  however,  the  reference  is  to  kno-wl- 
edge  of  facts,  and  not  knowledge  of  law,  which  all  taxpayers  are 
presumed  to  have."^  If  a  payment  is  made  under  a  mistake  of 
law,  no  relief  exists.  Thus  in  one  case  an  importer  who  formally 
entered  goods  imported  from  Porto  Rico  and  purchased  the  re- 
quired stamps  without  protest  or  objection  or  duress  in  the  belief 
that  the  tax  was  lawfully  due,  although  the  goods  were  not  in 
fact  lawfully  taxable,  was  held  to  have  made  his  own  interpre- 
tation of  law  and  his  payment  of  tax  was  held  voluntary.''*  Thus 
a  tax  paid  under  a  statute  later  declared  unconstitutional  cannot 
be  recovered  on  the  theory  of  mistake  if  voluntarily  paid,  since 
the  mistake  is  one  of  law.^    It  has  been  stated  that  taxes  ille- 

«•  Little  V.  Bowers,  134  U.  S.  647;  Eaflroad  Co.  v,  Comm'rs,  98  U.  S.  541; 
Lambom  v.  Oomm'rs,  97  IT.  S.  181. 

70Kahn  v.  Herold,  147  Fed.  575,  affirmed  159  Fed.  608. 

71  Lambom  v.  Comm'rs,  97  U.  S.  181. 

7«Newhall  v.  Jordan,  149  Fed.  586.  See,  however,  Elliott  v.  Swartwout,  10 
Pet.  137;  Bend  v.  Hoyt,  13  Pet.  266. 

TSLamborn  v.  Oomm'rs,  97  U.  S.  181.  In  Chesebrough  v.  IT.  S.,  192  U.  S. 
2.'>3,  and  U.  S.  v.  N.  Y.  &  Cuba  Mail  S.  S.  Co.,  200  U.  S.  488,  the  constitution- 
ality of  the  acts  imposing  the  tax  was  attacked,  but  the  court  (except  the 
lower  court  in  the  Chesebrough  case  which  was  reversed)  did  not  find  it  necea- 
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gaily  assessed  and  paid  may  always  be  recovered  back  if  the 
collector  understands  from  the  payer  that  the  taxes  are  regarded 
as  illegal  and  that  suit  will  be  institttted  to  compel  the  refunding 
of  themJ*  In  the  case  containing  this  doctrine  the  tax  recovered 
was  one  on  thimble-skeins  and  pipe-boxes  of  iron  which  were 
exempt.  The  tax,  therefore,  was  paid  under  a  mistake  of  law  and 
although  the  facts  are  only  briefly  reported,  there  seems  to  have 
been  an  absence  of  such  duress  or  coercion  as  to  make  the  payment 
an  involuntary  one.  The  same  absence  of  duress  or  coercion  ap- 
pears in  other  early  cases.''^  In  a  suit  to  recover  back  real  prop- 
erty taxes  paid  by  the  Union  Pacific  Railroad  Company  to  Dodge 
County,  Nebraska,  it  appeared  that  in  due  time  the  tax  lists  with 
warrants  attached  for  their  collection  w€re  delivered  to  the  treas- 
urer of  the  County.  These  warrants  authorized  the  treasurer,  in 
order  to  enforce  collection,  to  seize  the  personal  property  of  any 
persons  making  default  in  the  payment  of  any  taxes  charged 

sarj  to  consider  such  constitutionality  since  the  payments  were  held  to  be 
yolnntary  and  the  mistake  in  making  payments,  if  any,  was  one  of  law.  (See 
also  Union  Pacific  Co.  v.  Dodge,  9S  U.  S.  541.) 

T^Erskine  v.  Van  Arsdale,  15  Wall.  75.  This  statement  was  contained  in 
A  charge  of  the  lower  court  to  the  jury  which  was  sustained  by  the  Supreme 
Court.     (See  next  note.) 

75  Elliott  V.  Swartout,  10  Pet.  137;  Bend  v.  Hoyt,  13  Pet.  268;  Philadelphia 
V.  Collector,  6  Wall.  720;  Collector  v.  Hubbard,  12  Wall.  13.  In  the  first  two 
of  these  cases,  which  were  customs  eases,  the  payments  were  made  to  release 
goods  held  for  duties  on  imports  and  the  protest  became  necessary  in  order 
to  show  that  the  legality  of  the  demand  was  not  admitted  when  payment  was 
made.  The  recovery  rested  upon  the  fact  that  the  payment,  was  made  to 
release  property  from  detention  and  the  protest  saved  rights^  which  grew  out 
of  that  fact.  The  detention  of  property  under  such  circumstances  would  seem 
to  constitute  duress.  (See,  however,  Newhall  v.  Jordan,  149  Fed.  586  in 
which  it  was  conceded  that  the  importer  could  not  have  obtained  possession 
of  the  goods  without  making  the  payment,  recovery  being  still  denied.  See 
also  U.  S.  V.  N.  Y.  &  Cuba  S.  S.  Co.,  200  XT.  S.  488.)  In  the  third  and  fourth 
of  these  cases,  which  were  internal  revenue  cases,  recovery  was  based  upon 
the  ground  that  the  several  provisions  in  the  acts  under  which  the  taxes  were 
imposed  warranted  the  conclusion  as  a  necessary  implication  that  Congress 
intended  to  give  the  taxpayer  the  remedy  to  recover,  it  being  expressly  so 
stated  in  the  fourth  case.'  The  case  of  Erskine  v.  Van  Arsdale,  15  Wall.  75, 
(see  note  70)  probably  falls  within  the  satie  class  as  the  third  and  fourth 
cases.  It  is  to  be  noted  that  the  Court  in  Herold  v.  Eahn,  159  Fed.  608,  uses 
Philadelphia  v.  C6llcctor,  5  Wall.  720,  as  one  of  its  authorities  for  the  state- 
ment which  has  been  criticised  above.     (See  note  68.) 
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upon  the  lists.  No  demand  for  taxes  was  necessary,  it  being  the 
duty  of  every  person  subject  to  taxation  to  attend  at  the  treas- 
urer's  office  and  make  payment.  The  company  so  attended  and 
made  payment  filing  at  the  same  time  a  protest  in  general  terms 
containing  no  specification  of  alleged  illegality,  or  designation  of 
particular  property  as  wrongfully  included  in  the  assessment. 
Although  the  company  had  personal  property  in  the  county  which 
might  have  been  seized,  no  special  effort  had  been  made  or  active 
steps  taken  to  enforce  collection,  and  no  other  notice  given  by 
the  taxing  authorities  than  such  as  the  law  implied.  Three  years 
afterward  a  case  wa^  decided  which  was  supposed  to  hold  that 
the  particular  lands  were  exempt  from  taxation,  whereupon  the 
company  brought  suit  to  recover  the  taxes  involved.  It  was  held 
that  no  such  immediate  and  urgent  necessity  for  the  payment  of 
the  taxes  in  controversy  existed  as  to  imply  that  such  payment 
was  made  under  compulsion.*^  In  what  is  perhaps  the  leading 
case ''''  on  the  subject  qt  duress,  stamps  were  purchased  from  the 
collector  for  the  purpose  of  affixing  them  to  a  deed  to  a  'building 
company.  The  collector  was  not  informed  at  the  time '  of  the 
purchase  of  this  particular  purpose  and  no  intimation,  written 
or  oral,  was  given  him  of  any  claim  by  the  purchaser  of  the 
stamps  that  the  law  requiring  the  affixing  of  the  stamps  was 
unconstitutional  and  that  he  was  making  the  purchase  under 
duress.  About  19  months  after  the  payment,  an  application  was 
made  to  the  Commissioner  for  a  refund  which  was  denied.  It 
was  held  that  no  duress  existed.  While  this  case  is  cited  as  an 
authority  for  the  general  rule  stated  at  the  beginning  of  this 
paragraph  and  does  not  appear  ever  to  have  been  questioned, 
its  facts  do  not  even  disclose  the  making  of  a  protest,''*  and  the 

76  Union  Pacific  Co.  y.  Dodge,  98  IT.  S.  541.  The  provisions  of  the  state 
statute  levying  the  tax  involved  in  this  case  do  not  dearly  appear,  but  it  may 
well  be  that  the  rule  as  to  what  constitutes  duress  in  eases  of  real  property 
taxation  may  vary  from  the  rule  in  eases  arising  under  the  internal  revenue 
laws.  For  instance,  the  owner  of  real  property  always  has  his  action  of  eject- 
ment. To  the  same  general  effect  see  Simons  v.  XJ.  S.|  19  Ct.  6l8.  601,  where 
the  taxpayer  paid  the  tax  to  obtain  possession  of  his  property;  Christie  Street 
Co.  V.  XT.  S.,  126  Fed.  991  (internal  revenue  cases). 

77  Chesebrough  v.  U.  S.,  192  XT.  S.  253.  The  court  cites  little  v.  Bowers, 
134  XT.  S.  549;  and  Union  Pacific  Co.  v.  Dodge,  98  XJ.  S.  541  in  support  of  its 
conclusion. 

78  The  court  held  that  an  application  to  the  Commissioner  under  Section  3220 
was  not  the  statutory  equivalent  of  a  common  law  protest  or  notice  of  suit. 
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only  duress  claimed  did  not  come  from  the  government  or  its  agents 
but  from  a  third  party.''*  Beyond  this  and  in  the  light  of  its  facts 
it  is  not,  strictly  speaking,  an  authority  upon  the  question  of  duress 
and  the  court  intimates  that  the  rule  as  to  duress  is  less  rigorous 
on  some  occasions  than  on  others.**  In  another  case,"  however, 
duress  as  to  the  stamp  tax  on  manifests  of  cargoes  was  claimed 
in  that  clearance  papers  for  vessels  bounii  to  foreign  ports  could 
not  be  obtained  without  stamped  manifests  without  which  in 
tm*n  such  vessels  would  be  prevented  from  sailing  and  their 
-masters  liable  to  a  penalty.  The  court  held  that  such  facts  did 
not  constitute  duress.  Further  doubt  has  been  thrown  upon  this 
entire  question  by  a  comparatively  recent  case,**  in  which  the 
taxing  statute  in  controversy  contained  self-executing  or  auto- 
matic provisions  for  its  enforcement,  whereby  corporations  fail- 
ing to  pay  the  tax  forfeited  their  rights  to  do  blisiness  within 
the  state  and  incurred  a  penalty.  The  court  said  in  part:  **It 
is  reasonable  that  a  man  who  denies  the  legality  of  a  tax  should 

79  It  appeared  that  the  vendee  was  unwilling  to  accept  an  unstamped  con- 
vejance  and  that  stamps  were  affixed  in  order  to  complete  the  transaction 
and  obtain  the  consideration.  But  the  court  said  that  "if  that  constituted 
duress  as  between  Chesebrough  and  his  building  company  it  was  a  matter  with 
which  the  collector  had  nothing  to  do. ' ' 

80 Note  the  following  language  of  the  court:  "At  the  same  time,  when 
tfixes  are  paid  under  protest  that  they  are  being  iUegally  exacted,  or  with 
notice  that  the  payer  contends  that  they  are  illegal,  and  intends  to  institute 
suit  to  compel  their  repayment,  a  recovery  in  such  suit  may,  on  occasion,  be 
had,  although  generally  speaking,  even  a  protest  or  notice  will  not  avail  if 
the  payment  be  made  voluntarily.  *  *  *  As  we  have  said,  the  purchase 
of  these  stamps  was  purely  voluntary,  and  if,  notwithstanding,  recovery  could 
he  had,  it  co%dd  only  he  on  protest  or  notice,  and  tj^ere  was  none  such  here, 
written  or  verbal,  formal  or  informaL" 

81 U.  S.  V.  N.  Y.  &  Cuba  S.  S.  Co.,  200  U.  S.  488.  In  this  case  as  in  Chese- 
brough  V.  IT.  S.,  192  IT.  8.  253,  the  collector  was  not  informed  at  the  time  of 
the  purchase  of  the  particular  purpose  for  which  the  stamps  were  to  be  used, 
and  no  intimation  was  given  him,  written  or  oral,  that  the  taxpayer  claimed 
that  the  law  regarding  such  stamps  was  unconstitutional  and  that  it  was  mak- 
ing the  purchase  under  duress.  The  court  said  that  all  determining  condi- 
tions were  the  same  as  in  the  Chesebrough  case. 

82 Atchison  v.  O'Connor,  223  U.  S.  280.  See  also  Gaar,  Scott,  &  Co.  v. 
Shannon,  223  U.  S.  468,  in  which  the  court  said  in  part:  "Neither  a  statute 
imposing  a  tax,  nor  the  execution  thereunder,  nor  a  mere  demand  for  payment, 
is  treated  as  duress.  It  does  not  necessarily  follow  that  there  will  be  duress 
of  goods." 
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have  a  clear  and  certain  remedy.  The  rule  being  established 
that,  apart  from  special  circumstances,  he  cannot  interfere  bj 
injunction  with  the  state's  collection  of  its  revenues,  an  action 
at  law  to  recover  back  what  he  has  paid  is  the  alternative  left. 
Of  course,  we  are  speaking  of  those  cases  where  the  state  is  not 
put  to  an  action  if  the  citizen  refuses  to  pay.  In  these  latter  he 
can  interpose  his  objections  by  way  of  defense ;  but  when,  as  is 
common,  the  state  has  a  more  summary  remedy,  such  as  distress, 
and  the  party  indicates  by  protest  that  he  is  yielding  to  what  he 
cannot  prevent,  courts  sometimes,  perhaps,  have  been  a  little 
too  slow  to  recognize  the  implied  duress  under  which  payment  is 
made.  But  even  if  the  state  is  driven  to  an  action,  if,  at  the 
same  time,  the  citizen  is  put  at  a  serious  disadvantage  in  the 
assertion  of  his  legal,  in  this  case  of  his  constitutional,  rights,  by 
defense  in  the  suit,  justice  may  require  that  he  should  be  at  lib- 
erty to  avoid  those  disadvantages  by  paying  promptly  and  bring- 
ing suit  on  his  side.  He  is  entitled  to  assert  his  supposed  right 
on  reasonably  equal  terms."  A  clearer  definition  than  exists 
at  present  of  the  nature  of,  and  necessity  for  a  protest  and  duress 
in  regard  to  the  recovery  of  internal  revenue  taxes  would  be  of 
material  assistance  both  to  the  taxpayer  and  the  government, 
since  the  present  uncertainty,  instead  of  freeing  the  courts  from 
the  undoing  of  the  voluntary  arrangements  of  parties  not  in- 
duced by  fraud,  accident  or  excusable  negligence,  is  calculated 
to  fill  the  courts  with  questions  which  do  not  go  to  the  merits  of 
taxation  controversies.  The  more  liberal  rule  of  implied  duress 
suggested  by  the  Supreme  Court  in  the  case,**  referred  to  above, 
if  properly  extended  and  applied,  would  relieve  many  taxpayers 
objecting  in  good  faith  to  the  imposition  of  a  tax  from  the  risk 

88 Atchison  v.  O'Connor,  223  U.  S.  280.  Almost  all  tazmg  statutes  now 
contain  summary  and  other  drastic  remedies  for  failure  to  pay  the  tax  at  the 
appointed  time.  Under  the  presumption  that  officers  of  the  law  will  fulfill 
their  duties  a  considerable  extension  of  the  doctrine*  of  duress  implied  from 
a  statute  imposing  a  tax  might  well  be  made  without  detriment  to  the  govern- 
ment's  interests.  It  is  seldom  that  the  government  and  the  taxpayer  are  on 
equal  terms  or  that  the  latter  has  any  choice  but  to  do  what  the  Government 
officials  require.  Indeed,  the  only  alternative  of  a  taxpayer  may  sometimes 
bo  as  in  Swift  v.  U.  S.,  Ill  TJ.  S.  22,  to  submit  to  an  illegal  exaction  or  dis- 
continue business.  It  would  seem  that  a  clear  protest  should  always  be 
required. 
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of  incurring  a  penalty  in  order  to  come  technically  within  the 
present  rule  as  to  involuntary  payments.** 

Payment  After  Receipt  of  Form  1123.  Form  No.  1123,  which 
is  sent  out  ten  days  before  the  second,  third  and  fourth  due  dates, 
makes  ** demand"  for  the  tax,  but  does  not  contain  any  threats 
of  penalties  to  be  exacted  in  the  event  of  non-t)ayment.    Under 

MOne  of  the  most  liberal  casee  upon  the  question  of  duress  is  the  case 
of  Underwood  Typewriter  Company  v.  Chamberlain,  (Conn.),  102  Atl.  600. 
In  this  case  the  state  contended  that  the  taxpayer  had  made  a  voluntary  pay- 
ment of  the  tax  in  question.  The  statute  under  which  the  tax  was  paid  pro- 
vided that  the  tax  would  become  due  on  or  before  Aug:9Bt  1;  that  ten  days 
thereafter  and  upon  notice  and  demand  of  payment,  5%  of  the  unpaid  tax 
would  automatically  be  added  to  it  and  interest  at  the  rate  of  three  fourths 
uf  one  per  cent  per  month  upon  such  tax  from  the  date  the  tax  became  due 
would  also  be  added;  that  the  unpaid  tax  became  a  lien  upon  the  real  estate 
of  the  company  within  the  state  from  the  time  the  tax  became  due  and  was 
unpaid  and  from  the  filing  of  certificate  signed  by  the  Treasurer  in  the  land 
records  of  the  town.  In  many  respects  these  penalties  closely  resemble  the 
'^nalties  imposed  for  failure  to  pay  the  federal  income  tax.  The  court  said: 
"The  company  was  confronted  with  this  situation:  Though  it  contested  the 
validity  of  the  tax  successfully  it  could  not  prevent  the  filing  of  the  lien  upon 
its  property.  And  if  it  were  unsuccessful,  no  matter  what  merit  its  claims 
possessed  the  lien  would  attach,  and  the  5  per  centum  penalty  and  the  i  per 
centum  interest  would  accrue.  The  lien  might  prove  a  serious  burden  upon 
its  credit,  -while  the  actual  pecuniary  losses  suffered  or  threatened  involved 
a  hardship  and  loss  which  nO  company  should  be  compelled  to  face.  It  could 
not  measure  the  extent  of  these  penalties,  because  it  could  not  know  the  time 
the  tax  litigation  would  take.  It  would  be  unfair  to  it  to  compel  it  to  take 
this  risk  of  loss  as  the  condition  of  its  right  to  test  the  validity  of  the  tax. 
It  should  have  that  right  without  condition,  and  by  a  clear  and  certain  remedy. 
This  is  common  practice,  and  it  is  sound  public  policy.  It  is  not  to  the  ad 
vantage  of  the  state  that  those  whom  it  seeks  to  tax  should  refuse  to  pay 
their  taxes  in  order  to  test  their  validity.  Such  a  course  if  largely  followed 
might  cause  the  state  more  than  an  inconvenience  in  the  disturbance  of  the 
budget  upon  which  the  payment  of,  its  governmental  obligations  depended. 
The  more  orderly  course  is  a  compliance  with  the  law  by  a  payment,  reserving 
the  right  to  contest  the  validity  of^the  required  payment.  The  payment  of 
the  tax  in  question  was  not  a  voluntary  one;  it  was  in  the  contemplation  of 
the  law  a  payment  under  duress  of  the  penalties  of  the  act.  And  this  we  hold 
from  a  consideration  of  the  provisions  of  the  act  and  without  a  consideration 
of  any  remedies  by  way  of  distress  which  the  state  might  have  for  the  enforce- 
ment of  payment  of  this  tax.  A  payment  of  a  tax  made  to  avoid  the  onerous 
penalties  of  the  act  imposing  the  tax  for  its  nonpayment  is  not  a  voluntary 
payment."  (See  also  Home  Tel.  &  Tel.  Co.  v.  Los  Angeles,  [Cal.],  181  Pac. 
815.) 
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the  strict  rule  with  regard  to  duress  a  taxpayer  may  not  safely 
pay  each  installment  on  the  fifteenth  day  of  the  varions  months 
so  far  as  the  technical  requirements  of  a  suit  to  recover  taxes 
are  concemed  » 

Payment  After  Receipt  of  First  Notice  and  Demand  for  Tax. 
The  earlier  form^^  of  notice  and  demand  for  tax  contained 
the  following  language:  ''Demand  is  here  made  for  this  tax 
•  •  •  If  this  tax  is  not  in  my  hands  for  deposit  before 
the  close  of  business  of  the  day  above  specified  it  will  become 
my  duty,  under  the  law,  to  collect  the  s$ime  together  with  5  per 
centum  additional,  and  interest  at  1  per  centum  per  month  until 
paid.'*  The  form*''  in  use  from  1916  until  recently  contains  the 
following  language:  **If  payment  is  not  made  within  ten  days 
from  the  above  date,  it  will  be  my  duty  to  collect  the  same  with 
costs  by  seizure  and  sale  of  property."  The  form  now  in  use 
contains  the  language:  '^  Demand  is  made  for  the  payment  of 
the  said  tax  on  or  before  the  date  given  below.  Failure  to  do  so 
will  cause  a  5  per  cent  penalty  to  accrue  with  interest  at  1  per 
cent  per  month  from  due  date  until  paid."  ••  In  a  case  in  which 
a  notice  very  similar  in  form  to  the  first  of  the  above  notices 
and  containing  a  threat  to  collect  penalties  and  interest  was 
served  upon  the  taxpayer  it  was  held  that  payment  was  clearly 
involuntary  and  "under  duress.*^  In  another  case  ^  arising  under 
the  1913  Law  the  Supreme  Court  allowed  recovery  when  pay- 
ment was  made  after  receipt  by  the  taxpayer  of  the  first  of  the 
above  forms  of  notice.    It  is  a  matter  of  doubt  whether  the  pres- 

Sft  Neither  should  the  tax  be  paid  in  advance,  if  it  is  objected  to  as  illegal. 
For  instance,  payment  of  the  four  installments  at  the  time  of  filing  a  return 
would  probably  preclude  a  taxpayer  from  relief  in  the  courts.  In  Bailway 
Co.  V.  Humboldt,  87  Kans.  1,  123  Pac.  727,  the  court  stated  that  the  payment 
of  the  second  half  o^  a  tax,  due  in  June,  prior  to  December  20  of  the  pre- 
ceding year,  in  order  to  obtain  a  rebate,  was  a  voluntary  payment  and  was 
therefore  not  recoverable. 

aeForm  1-17. 

STForm  1-17. 

SB  See  Form  1-17  in  its  latest  revision. 

WHerold  v.  Kahn,  159  Fed.  608. 

90  Gulf  Oil  Co.  v.  Lewellyn,  248  U.  8.  71,  reversing  246  Fed.  1,  which  had 
reversed  242  Fed.  709.  In  a  case  arising  under  the  1909  Law  it  was  held  that 
jtayment  after  a  notice  to  the  effect  that  if  the  tax  together  with  interest  was 
not  paid,  the  collector  would  take  steps  to  collect  the  same  with  penalties  was 
involuntaify.     (Cambria  Steel  Co.  v.  McCoach,  225  Fed.  278.) 
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ent  form  of  notice  and  demand,  not  containing  an  express  threat 
to  collect  the  5%  penalty  and  interest,  and  containing  no  refer- 
ence to  any  seizure  and  sale  of  property,  but  containing  a  state- 
ment that  such  penalty  and  interest  will  accrue,  is  sufficient  to 
constitute  a  payment  made  thereafter  involuntary. 

Payment  After  Receipt  of  Second  Notice  and  Demand  fob 
Tax.  There  can  be  no  doubt  that  payment  upon  receiving  the 
second  notice  and  demand  is  clearly  payment  under  duress,  since 
that  notice  threatens  the  seizure* and  sale  of  the  taxpayer's 
property  to  satisfy  the  tax,  penalty,  interest  and  costs.*^  If 
the  taxpayer  delays  payment  until  the  receipt  of  such  notice,  in 
order  that  it  may  be  shown  that  payment  was  clearly  made  un- 
der dtiress,  penalty  and  interest  must  also  be  paid.  It  is  a  wise 
precaution  in  such  case  to  protest  not  only  against  payment  of 
the  tax  but  also  against  pajrment  of  such  penalty  and  interest 
as  well.  , 

Receipts  for  Payment  of  Tax.  Every  collector  to  whom  any 
pa3n[nent  of  any  tax  is  made  is  on  request  required  to  give  to  the 
taxpayer  a  full  written  or  printed  receipt,  stating  the  amount 
paid  and  the  particular  account  for  which  the  payment  was 
made.'^ 

Form  of  Receipt.  The  only  official  receipt  for -taxes  that 
collectors  may  sign  under  the  law  is  the  form  prescribed  by  the 
Department.  However,  there  is  no  objection,  on  the  part  of  the 
Department,  to  collectors  signing  commercial  receipts  or  voucher 
checks,  but  they  should  in  signing  such  receipts  or  vouchers  write 
or  stamp  across  the  face  thereof  **not  an  official  receipt."  The  of- 
ficial receipt  must  also  be  furnished,  and  an  unofficial  receipt  is 
not  in  any  manner  binding  on  the  government  and  will  not  be  re- 
ceived by  it  as  evidence  of  payment  of  the  tax.**  Deputy  collect- 
ors must  give  taxpayers,  at  the  time  of  the  payment,  a  personal  re- 
ceipt stating  that  the  amount  of  payment  has  been  received  to  be 
forwarded  to  the  collector .•*   In  the  case  of  payments  by  check  or 

I 

MSee  Form  1-21. 

9t  Bevenue  Act  of  1918,  ^  251.  Prior  to  the  enactment  of  this  section  re- 
ceipts  were  issued  even  when  they  were  not  requested.  With  regard  to  the 
penal^  for  the  simulation  of  income  tax  receipts,  see  U.  S.  v.  Pittaro,  U.  S. 
Dist  a.,  N.  D.  of  Ohio.    T.  D.  2874. 

98  T  D.  2226. 

MT.  D.  2341. 
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moiiey  order  the  canceled  check  or  money  order  receipt  is  usually 
a  sufficient  receipt.  In  case  of  payments  by  cash  the  taxpayer 
should  in  every  instance  require  receipt.* 

Taxes  Withheld  at  the  Source.  Whenever  any  debtor  pays 
taxes  withheld  at  the  source  on  account  of  paymentis  made  or  to 
be  made  by  him  to  separate  creditors,  the  collector  is  required, 
on  request,  to  give  a  separate  receipt  for  the  tax  paid  on  ac- 
count of  each  creditor  so  that  the  debtor  can  conveniently  produce 
such  receipts  severally  to  his  creditors  in  satisfaction  of  tbeir 
respective  demands  up  to  the  amounts  stated  in  the  receipts. 
Such  receipts  are  sufficient  evidence  in  favor  of  such  debtor  to 
justify  him  in  withholding  from  his  next  payment  to  his  creditor 
the  amount  stated  in  the  receipt.  The  creditor  may,  upon  giv- 
ing the  debtor  a  full  written  receipt  acknowledging  the  payment 
to  him  of  any  sum  actually  paid  and  accepting  and  specifying 
the  amount  of  tax  paid  as  a  further  satisfaction  of  the  debt  to 
that  amount,  require  the  surrender  to  him  of  the  collector's  re- 
ceipt.^* 

Abatement  and  Befund.  The  taxpayer  may  file  a  claim  for 
abatement  of  an  assessment  which  he  thinks  is  erroneous  after 
the  assessment  has  been  made  and  before  the  tax  is  paid,  or  may 
file  a  claim  for  refund  of  a  tax  which  he  thinks  has  been  er- 
roneously assessed  after  the  tax  is  paid.  A  further  discussion 
of  this  subject  is  contained  in  a  later  chapter  on  abatement  and 
refund.*^ 

Additional  Assessment.  The  1916  Law  provided^  that  ''in 
cases  of  refusal  or  neglect  to  make  a  return  and  in  cases  of  er- 
roneous, false,  or  fraudulent  returns,  the  Commissioner  shall,  upon 
the  discovery  thereof,  at  any  time  within  three  years  after  the  re- 
turn is  due,  or  has  been  made,  make  a  return  upon  information 
obtained  as  provided  for  in  the  law,  or  require  the  necessary  cor- 
rections to  be  made,  and  in  such  cases  the  assessment  made  by  the 
Commissioner  thereon  shall  be  paid  by  the  taxpayer  immediately 
upon  notification  of  the  amount  of  such  assessment."  The  usual 
ten  day  period  of  grace,  however,  applied  to  such  assessments  as 

OTReg.  45,  Art.  1021. 

96  Revenue  Act  of  1918,  §  251.    See  Chapter  40. 

97  See  Chapter  37. 

98  Revenue  Act  of  1916,  §§9  (a),  14  (a). 
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well  as  to  the  regular  assessments.  The  same  law  provided  .-^•^^ 
'  *  If  any  person  •  *  •  fails  to  make  and  file  a  return  or  list  at 
the  time  prescribed  by  law,  or  makes,  willfully  or  otherwise,  a 
false  or  fraudulent  return  or  list,  the  collector  or  deputy  collector 
shall  make  the  return  or  list  from  his  own  knowledge  tCnd  from 
such  information  as  he  can  obtain  through  testimony  or  otherwise. 
Any  return  or  list  so  made  and  subscribed  by  a  collector  or 
deputy  collector  shall  be  prima  facie  good  and  sufficient  for  all 
legal  purposes.  *  •  •  The  Commissioner  of  Internal  Revenue 
shall  assess  all  tales,  other  than  stamp  taxes,  as  to  which  returns 
or  lists  are  so  made  by  a  collector  or  deputy  collector."  The 
duplication  and  conflict  of  these  provisions  have  been  removed  in 
the  B^venue  Act  of  1918.  It  is  now  provided  :^^  '*If  any  person 
•  •  *  fails  to  make  and  file  a  return  or  list  at  the  time  pre- 
scribed by  law  or  by  regulations  made  under  authority  of  law,  or' 
makes,  willfully  or  otherwise,  a  false  or  fraudulent  return  or  list, 
the  collector  or  deputy  collector  shall  make  the  return  or  list  from 
his  own  knowledge  and  from  such  information  as  he  can  obtain 
through  testimony  or  otherwise.  In  any  such  case  the  Commis- 
sioner  may  from  his  own  knowledge  and  from  such  information 
as  he  can  obtain  through  testimony  or  otherwise,  make  a  return 
or  amend  any  return  made  by  a  collector  or  deputy  collector. 
Any  return  or  list  so  made  and  subscribed  by  the  Commissioner 
or  by  a  collector  or  deputy  collector  and  approved  by  the  Com- 
missioner, shall  be  prima  facie  good  and  sufficient  for  all  legal 
purposes.  *  •  *  The  Commissioner  of  Internal  Revenue  shall 
determine  and  assess  all  taxes  other  than  stamp  taxes,  as  to 
which  returns  or  lists  are  so  made  under  the  provisions  of  this 

.  99E^  S.  3176,  as  amended  by  the  Bevenue  Act  of  1916.  Although  the 
Commissioner  had  power  summarily  to  assess  the  tax  upon  discovery  of  income 
f^hieh  had  not  been  reported,  yet  if  such  discovery  was  made  prior  to  the 
day  on  which  the  tax  was  due  (June  15th  or  in  the  case  of  the  corporations 
filing  for  their  fiscal  year  165  days  after  the  closing  of  the  fiscal  year)  the 
tax  could  not  be  summarily  assessed  but  might  be  paid  at  any  time  before 
the  regular  due  date  with  an  additional  period  of  ten  days  of  grace.  (T.  D. 
2003.)  Where  a  summary  assessment  was  made  after  the  regular  due  date, 
the  tax  was  due  immediately  upon  notice  and  demand  given  by  the  collector. 
(Beg.  33,  Arts.  177  and  184.) 

100  R.  S.,  $3176,  as  amended  by  the  Bevenue  Act  of  1918.    The  italicized 
words  were  added  by  the  amendment. 


542  ^FEDEBAL  INOOME  TAX 

section/'  The  Eevenue  Act  of  1918  also  provides***  that  "ex- 
cept in  the  ease  of  false  or  fraudulent  returns  with  inient  to  evade 
the  tax,  the  amount  of  tax  due  under  any  return  shall  be  deter- 
mined and  assessed  by  the  Conmiissioner  within  five  years  after 
the  return  was  due  or  was  made,  and  no  suit  or  proceeding  for  the 
collection  of  any  tax  shall  be  begun  after  the  expiration  of  five 
years  after  the  date  when  the  return  was  due  or  made.  In  the 
case  of  such  false  or  fraudulent  returns,  the  amount  of  tax  due 
may  be  determined  at  any  time  after  the  return  Is  filed,  and  the 
tax  may  be  collected  at  any  time  after  it  becomes  due."  In  ad- 
dition to  removing  the  inconsistency  of  the  two  sections  provid- 
ing for  summary  assessment,  the  two  last  quoted  provisions  make 
three  changes  in  the  law.  In  the  first  place,  the  rule  that  the  lim- 
itation of  time  is  upon  the  discovery  of  the  error  by  tiie  Commis- 
sioner and  not  upon  the  making  of  the  additional  assessment,*** 
is  changed,  and  the  limitation  is  now  upon  the  making  of  the 
assessment.***  In  the  second  place,  the  limitation  itself  is 
extended  from  three  to  five  years.***  In  the  third  place,  the  lim- 
itation which  was  held  formerly  to  apply  only  to  summary  as- 
sessments*** is  now  expressly  made,  also  applicable  to  *' suits  or 
proceedings  for  the  collection  of  any  tax."***  Additional  assess- 
ment may  still  be  made  where  the  erroneous  return  is  due  to  an 
honest  mistake,  and  where  the  mistake  is  not  discovered  until 
after  the  tax  is  assessed  and  has  been  paid  in  the  regular  course.**' 
Pive-Yeab  Limitation  on  Summary  ^Assessment.  The  1916 
Law  authorized  the  Commissioner  to  make  a  summary  assessment 
of  the  tax  on  undisclosed  income,  if  the  discovery  was  made  witiiin 
three  years  after  the  return  in  which  such  income  should  have 

101  Bevenue  Act  of  1918,  §  250  (d). 

105  Eliot  Nat.  Bank  v.  Gill,  210  Fed.  933,  affirmed  218  Fed.  600. 
108  Revenue  Act  of  1918,  §  250  (d). 

104  Compare  Bevenue  Act  of  1918,  §250  (d)  with  Bevenue  Act  of  1916, 
§§9  (a)  and  14  (a). 

106  U.  S.  V.  Minneai>olis  Tbreshing  Mach.  Co.,  220  Fed.  1019. 

106  Bevenue  Aet  of  1918,  §250  (d).  Compare  this  section  mOi  Bevenue 
Act  of  1916,  §§9  (a)  and  14  (a). 

107  Eliot  National  Bank  v.  Gill,  218  Fed.  600;  V^oods  v.  Lewellyn,  252  Fed. 
106.  The  same  words  ''fake  or  fraudulent''  are  still  used  in  B.  S.  §3176,  aa 
amended  by  the  Bevenue  Act  of  1918,  which  were  held  in  the  above  cases  to 
include  returns  honestly  incorrect  and  thus  to  give  the  Commissioner  power 
to  make  summary  asqpssAents  when  such  returns  had  been  filed. 
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been  reported  was  due.^**  The  assessineiit  was  not  required  to  be 
made  within  three  years,  so  long  as  the  discovery  was  made  within 
that  time.*^  The  three  years'  limitation  in  this  provision  was  not 
a  limitation  upon  the  right  of  the  government  to  sue  for  unpaid 
taxes,  but  was  at  most  a  limitation  upon  the  right  of  the  collecting 
officers  to  make  assessment  and  enforce  the  payment  by  the  sum- 
mary statutory  proceeding.*^®-  This  three-year  limitation  still  ap- 
plies to  additional  assessments  made  under  the  1913  and  1916 
laws.  The  period  of  limitation  is  five  years  as  to  taxes  assessed 
under  the  Revenue  Act  of  1918 ;  the  limitation  is  upon  the  making 
of  the  assessment,  and  is  applicable  to  the  right  of  the  government 
to  sue  as  well,  as  to  make  summary  assessment  In  computing  the 
five  year  period,  March  15,  the  date  on  which  the  returns  should 
have  been  filed,  or  were  filed  in  due  course,  should  be  excluded. 
The  more  modern  general  rule***  in  the  interpretation  of  stat- 
utes, where  time  is  to  be  computed  from  a  particular  day,  is  to 
exclude  the  day  thus  designated  and  to  include  the  last  day  of  the 

lOSBevenue  Act  of  1916,  ffi9  (a)  and  14  (a). 

109  Eliot  National  Bank  y.  6111,  218  Fed.  600.  While  the  Government  was 
fully  authorized  under  the  1916  Law  to  reoover  taxes  by  suit  upon  discovery 
of  liability  to  original  or  additional  tax  after  the  three-year  period,  the  Treas- 
ury Department  preferred  that  the  collection  should  be  made  in  the  ordinary 
statutory  method,  that  is,  as  k  result  of  a  formal  assessment.  In  order  that 
this  might  be  done,  taxpayers  were  requested  to  make  amended  returns  and 
to  execute  waivers  of  the  three-year  statutory  limitation.  In  executing  such 
waiver,  the  taxpayers  forfeited  none  of  their  rights  and  assumed  no  liability 
to  any  penalty  that  might  not  have  been  enforced  against  them  in  the  absence 
of  such  waiver.  If  the  taxpayer,  against  whom  an  additional  tax  liability 
was  discovered,  formally  accepted  the  findings  of  the  examining  officer  and 
agreed  voluntarily  to  pay  the  tax,  this  amounted  to  a  waiver  and  neither 
amended  returns  nor  waivers  were  required.  (Mimeograph  Letter  to  Collec- 
tors, No.  1192.)  There  was  apparently  no  objection  to  a  taxpayer  signing 
a  waiver  where  additional  tax  liability  was  discovered  after  the  expiration 
of  the  three-year  period,  providing  he  did  not  question  the  legality  of  the 
assessment.  The  result  of  signing  a  waiver  was  to  compel  him  to  pay  the 
tax  under  protest  and  sue  for  its  recovery,  while  if  a  waiver  was  not  signed, 
the  Government  became  the  plaintiff  in  an  action  to  ooUect  such  tax.  Where  the 
limitation  of  the  statute  as  to  assessment  had  run  and  a  written  waiver  of 
exemption  from  assessment  was  given  by  the  taxpayer,  the  ad  valorem  penalty 
of  50%  addition  to  tax,  was  not  assessed  for  delinquency  in  filing  a  return. 
(Beg.  33  Bev.,  Art.  52.) 

110  TJ.  S.  V.  Grand  Itapids  &  Indiana  By.  Co.,  239  Fed.  153. 

111  MoCullogh  V.  Hopper,  47  N.  J.  L.  189. 
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specified  periocL^^  The  limitation  discussed  in  this  paragraph  does 
not  apply  in  case  of  false  or  fraudulent  returns  with  intent  to 
evade  the  tax.*" 

Refund  of  Taxes  CoiasbSctted  on  Second  Assessment.  When 
a  second  assessment  is  made  in  case  of  any  list,  statement^  or  re- 
turn, which  in  the  opinion  of  the  collector  or  deputy  collector  was 
false  or  fraudulent,  or  contained  any  understatement  or  under- 
valuation, such  assessment  will  not  be  remitted,  nor  such  taxes 
collected  under  such  assessment  refunded  or  paid  back  or  re- 
covered by  any  suit  unless  it  is  proved  that  such  list,  statement, 
or  return  was  not  willfully  false  or  fraudulent,  and  did  not  con- 
tain any  wilful  understatement  or  undervaluation.*** 

Interest  on  Delinquent  Taxes.  Where  the  time  for  the  pay- 
ment of  any  installment  of  the  tax  is  postponed  ai^  the  request  of 
the  taxpayer,  interest  at  the  rate  of  6  per  cent  per  annum  is  added 
from  the  original  due  date.  If  an  understatement  of  the  tax  in 
the  return  is  due  to  the  negligence  of  the  taxpayer,  but  without 
intent  to  defraud,  interest  at  the  rate  of  12  per  cent  per  annum 
is  added  to  the  amount  of  the  deficiency  of  each  installment  from 
the  time  the  installment  was  due.  If  any  tax  remains  due  and 
unpaid  for  ten  days  after  notice  and  demand  by  the  collector,  or 
in  the  case  of  the  first  installment  as  computed  by  the  taxpayer 
ren^ains  due  and  unpaid  for  ten  days,  interest  at  the  rate  of  12 
per  cent  per  annum  is  added  from  the  due  date,  except  th^t  the 
interest  on  any  amount  which  is  the  subject  of  a  bona  fide  claim 
for  abatement  shall  be  at  the  rate  of  6  per  cent  per  annum,  and 
except  that  no  interest  is  added  in  the  case  of  estates  of  insane, 
deceased  or  insolvent  persons.  But  if  any  part  of  a  claim  for 
abatement  on  the  ground  of  a  loss  in  inventory  is  disallowed, 
interest  from  the  original  due  date  at  the  rate  of  12  per  cent  .per 
annum  will  be  added  to  the  tax  not  abated ;  and  interest  is  to  be 
added  in  all  cases  in  which  the  demand  of  payment  is  made  of  the 

118  Eliot  National  Bank  v.  Gill,  218  Fed.  600;  National  Bailk  of  Commerce 
V.  AUen,  223  Fed.  472. 

118  Revenue  Act  of  1918,  §  250  (d). 

lUB.  S.,  fi  3225  as  amended  by  the  Beventie  Act  of  1918.  This  amendment 
combines  the  former  proviso  danse  of  B.  S.,  §  3220  with  B.  S.,  §  3225  in  its 
previous  form;  and  also  by  the  insertion  of  the  words  ''wilful"  and  ''wil- 
fully" is  a  statutory  enactment  of  Northwesfern  Ins.  Go.  v.  Fink,  248  Fed. 
568.    See  p.  563. 
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taxpayer  personally^  although  he  subsequently  dies,  or  becomes 
insane  or  insolvent,  so  that  collection  of  the  tax  is  made  from 
his  estate  in  the  hands  of  his  representative.***  Where  penalty 
has  been  added  to  a  tax,  interest  is  computed  on  tax  and 
penalty,**^  and  is  recoverable  as  interest,  not  as  penalty.**''^ 

Suits  for  Collection  of  Taxes.  Prior  to  the  Revenue  Act  of  1918 
none  of  the  statutes  of  limitations,  such  as  the  limitation  of  three 
years  (now  five  years)  as  to  summary  assessments  contained  in 
the  various  income  tax  laws  was  applicable  to  suits  by  the  United 
States  to  recover  unpaid  taxes  or  the  balance  of  any  unpaid  tax, 
but  at  most  was  a  limitation  upon  the  right  of  collecting  officers 
to  make  assessments  and  to  enforce  the  tax  by  summary  statutory 
proceedings.***  This  rule  is  now  changed  and  the  statute  of  lim- 
itation of  five  years  is  applicable  to  such  suits.**^  As  to  taxes 
which  have  accrued  under  the  1916  Law  and  prior  laws  the  Gov- 
ernment may  without  limitation  as  to  time  bring  suit,,  whether  the 
taxes  in  question  have  been  assessed  or  not,  and  whether  or  not 
they  are  assessable.  The  only  qualification  upon  this  right  to  re- 
sort to  a  plenary  suit  In  the  absence  of  an  assessment  is  that  the 
tax  must  be  ascertainable  and  determinable,  on  evidence,  by  a 
court,  and  a  tax  of  fixed  percentage  on  a  subject  or  object  which 
is  so  definitely  described  in  the  statute  that  its  amount  or  value 
can  be  so  ascertained  or  determined,  may  be  recovered  in  an  ac- 
tion though  it  has  never  been  fixed  by  an  assessment.  The  action 
by  the  government  to  recover  unpaid  taxes  may  take  the  form  of 
indebitatus  assumpsit,  or  a  common-law  action  of  debt,*'®  and 
should  be  brought  in  the  name  of  the  United  States  in  the  district 
within  which  the  liability  to  the  taxes  is  incurred  or  where  the 
party  from  whom  the  taxes  are  due  resides  at  the  time  of  the 
commencement  of  the  action.    Interest  on  the  taxes  sued  for  runs 

lift  Beg.  45,  Art.  1003 ;  Berenue  Act  of  1018,  {  250  (e) . 

116  T.  D.  870,  Feb.  27,  1905. 

117  U.  S.  V.  Gnest,  143  Ped.  456. 

118  U.  8.  V.  Minneapolis  Threshing  Maehine  Go.,  229  Fed.  1019. 
il9BeTenue  Aet  of  1918,  {250  (d). 

120  U.  S.  V.  Nashville,  etc.,  Ry.  Co.,  T.  D.  2697;  XJ.  S.  v.  Grand  Rapids,  etc., 
Ky.  Co.  (and  cases  cited)  239  Fed.  153;  U.  S.  v.  Minneapolis  Threshing  Mach. 
Co.,  229  Fed.  1019;  Dollar  Savings  Bank  v.  U.  S..  19  Wall.  227;  King  v.  U.  8,, 
99  XJ.  8.  229;  U.  8.  v.  Chamberlin,  219  U.  8.  260;  XJ.  S.  v.  Little  Miami  Co., 
1  Fed.  700.  » 

P.  T.— 36  I 
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from  the  time  the  taxes  were  due.^*  No  suit  for  the  recovery  of 
unpaid  taxes  or  of  any  fine^  penalty  or  forfeiture  will  be  com- 
menced until  the  collector  has  submitted  to  the  Commissioner  a 
full  report  of  all  material  facts  and  circumstances  in  the  case  and 
received  from  him  express  authority  to  proceed."* 

Lien  for  Unpaid  Taxes.  If  any  person  liable  to  pay  any  tax 
neglects  or  refuses  to  pay  the  same  after  demand,  the  amount  is 
a  lien  in  favor  of  the  United  States  from  the  time  when  the  as- 
sessment-list was  received  by  the  collector,  except  when  other- 
wise provided,  until  paid,  with  the  interest,  penalties,  and  costs 
that  may  accrue  in  addition  thereto,  upon  all  property  and  rights 
to  property  belonging  to  such  person."*  In  any  case  where  there 
has  been  failure  to  pay  the  tax  and  it  has  become  necessary  to 
seize  and  sell  real  estate  to  satisfy  it,  a  bill  in  equity  may  be  filed, 
in  a  district  court  of  the  United  States  t6  enforce  the  lien  of  the 
United  States  for  tax  upon  any  real  estate  in  which  the  delinquent 
has  any  right,  title  or  interest.  This  remedy  does  not  supersede 
distraint,  but  is  cumulative.*** 

NoncB  OP  hiEN.  The  government's  lien  f6r  collection  of  taxes 
is  not  valid  as  against  any  mortgagee,  purchaser  or  judgment- 
creditor,  until  notice  of  such  lien  has  been  filed  by  the  collector 
in  the  office  of  the  Clerk  of  the  District  Court  of  the  District 
within  which  the  property  subject  to  such  lien  is  situated,  and  is 
not  valid  in  a  state  which  by  appropriate  legislation  authorizes 
the  filing  of  such  notice  in  the  office  of  the  registrar  or  recorder 
of  deeds  of  the  counties  of  that  state,  unless  the  notice  is  filed  in 
the  office  of  such  registrar  or  recorder  of  deeds  of  the  county  (or 
parish  in  the  State  of  Louisiana)  within  which  the  property 
subject  to  the  lien  is  situated.***    A  lien  for  taxes  is  not  similar 

l«l  U,  S.  V.  Erie  B.  B.,  106  U.  S.  327. 

IM  Beg.  45,  Art.  1008. 

1S3  B.  8.,  f  3186. 

IMBeg.  45,  Art.  1010. 

1S5  Act  of  March  4,  1913,  amending  B.  8.,  f  3186.  This  amendment  seema 
to  have  been  made  in  response  to  suggestions  of  the  American  Bar  Aivocia- 
tion  (Part  1,  Proceedings  American  Bar  Ass'n.  106  p.  598)  and  of  the  eonrt 
in  U.  8.  V.  Currj,  201  Fed.  371,  in  which  the  harshness  of  enforcing  the  lien 
against  innocent  purchasers  without  knowledge  or  notice  of  the  lien  was  empha- 
sized. (See  also  IT.  8.  y.  Pacific  B.  B.,  1  Ped.  97.)  The  suggestion  was  made 
by  Judge  Bose  in  the  Gurr^r  case  in  the  following  language.  "It  would  seem 
that  bj  a  comparatively  slight  change  of  tiie  statute  law  the  rights  of  the 
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to  the  lien  of  an  ordinary  incumbrance.  It  is  not  displaced  by  a 
sale  under  a  pre-existing  judgment  or  decree,  unless  otherwise 
directed  by  statute.  It  attaches  to  the  rez  without  regard  to  in- 
dividual ownership,  and  when  it  is  enforced  by  sale  pursuant  to 
the  statute  prescribing  the  mode  of  assessing  and  collecting  taxes, 
the  purchaser  takes  a  valid  and  unimpeachable  title.^^  The  lien 
may  be  enforced  against  any  transferee  of  real  or  personal  prop- 
erty of  the  taxpayer  (except  a  mortgagee,  purchaser  or  judgment 
creditor)  with  respect  to  property  \transferred  after  the  lien,  at- 
taches, that  is,  after  the  filing  of  the  list  with  the  collector,  al- 
though the  transferee  had  no  notice  of  the  lien.^*^  To  create  a 
lien  demand  must  be  made  for  a  specific  amount;  all  ste]^s  re- 
quired by  law  must  be  pursued  strictly.  The  lien  requires  an 
assessment,  a  notice  of  the  tax  due,  and  a  specific  demand  upon 
the  individual  taxpayer  for  payment.^**  The  government  is  not 
compelled  to  resort  to  distraint  and  sale  of  chattels  and  personal 
effects  of  a  taxpayer,  before  instituting  proceedings  to  enforce  a 
lien  on  the  taxpayer's  real  estate  and  leaseholds.^** 

Time  When  Lien  Attaches.  The  statute  expressly  provides 
that  a  lien  for  unpaid  taxes  in  favor  of  the  United  States  shall  at- 
tach from  the  time  when  the  assessment-list  was  received  by  the 
collector,  except  when  otherwise  provided.***  No  other  provision 
seems  to  be  applicable  to  the  income  tax  law.  The  Bevenue-Act 
of  1918  provides  that  ''all  administrative  special  or  stamp  provi- 

IJnited  States  eonld  be  soffieiently  proteeted  without  endangering  the  interests 
of  other  persons.  The  collector  of  internal  revenue  at  the  time  he  maked  a 
demand  upon  the  taxpayer  might  be  required  to  transmit  a  copy  of  the  demand 
to  some  office  in  which  judgments  and  other  recognized  liens  upon  real  estate 
are  recorded  and  the  records  of  which  are  consequently  carefully  examined 
by  conveyancers."  The  lien  was  held  to  be  superior  to  that  of  any  one  acquir- 
ing any  interest  in  the  propertj^  after  the  date  of  demand  and  unaffected  by 
the  fact  that  a  subsequent  purchaser  became  such  without  knowledge  of  the 
lien  or  daim  of  .the  government  in  the  following  cases:  U.  S.  v.  Pacific  R.  R., 
1  Fed.  97;  XJ.  8.  v.  Turner,  28  Fed.  Cas.  No.  16,548;  IT.  8.  v.  8nyder,  149 
U.  8.  210;  XJ.  8.  v.  Blacklock,  208  U.  8.  75. 

IMOsterberg  v.  Union  Trust  Co.,  93  T7.  8.  424. 

117  TJ.  8.  V.  Cnrry,  2ftl  Fed.  371  (and  cases  cited)  is  modified  by  the  amend- 
ment of  B.  8.,  f  3186. 

1«8U.  8.  V.  Pacific  B.  B.,  1  Fed.  97;  XJ.  8,  v.  AUen,  14  Fed.  263. 

189  XT.  8.  V.  Curry,  201  Fed.  371;  Mansfield  v.  Excelsior  Befining  Co.,  135 
XT.  8.  326;  XJ.  8.  v.  Blacklock,  208  XJ.  8.  75. 

180B  8.,  §3186. 
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sions  of  law  including  the  law  relating  to  the  assessment  of  taxes, 
so  far  as  applicable,  are  hereby  extended  to  and  made  a  part  of 
this  Act/'  But  under  the  method  of  collection  prescribed  by  that 
law  it  is  uncertain  when  the  assessment  list  is  intended  to  reach 
the  collector."*  In  the  case  of  a  corporation  which. has  distrib- 
uted its  assets  prior  to  the  time  when  a  lien  would  attach  theSreto, 
the  government  may  proceed  to  collect  the  tax  as  a  general  cred- 
itor.iw 

Taxes  Collectible  by  Distraint.  If  any  person  liable  to  pay 
any  taxes  neglects  or  refuses  to  pay  the  same  within  ten  days 
after  notice  and  demand,  it  shall  be  lawful  for  the  collector  or 
his  deputy  collector  to  collect  the  taxes,  with  the  5%  penalty,  and 
interest  at  the  rate  of  1%  per  month,  by  distraint  and  sale  of  the 
goods,  chattels  or  effects,  including  stocks,  securities,  and  evi- 
dences of  debt,  of  the  person  delinquent.***  This  section  of  the 
statute  exempts  certain  property  from  distraint  in  the  case  of  the 

*  head  of  a  famfly.***  Extensive  provision  is  made  in  the  statute 
for  the  mode  of  levying  distraint  and  proceedings  on  distraint.*** 
Collectors  are  enjoined  against  unnecessary  delays  in  making 

.  sales  and  postponing  sales  beyond  statutory  periods;  they  are  also 
required  to  make  reports  promptly.***  Surplus  moneys  must  be 
deposited  as  internal  revenue  collections  and  cannot  be  returned 
to  the  legal  owner  of  the  property  sold.**''  In  any  case  in  which 
in  order  to  enforce  payment  of  a  tax  it  is  necessary  for  a  collector 
to  cause  a  warrant  of  distraint  to  be  served,  the  sum  of  $5  is 
added  as  part  of  the  tax.***  The  power  to  distrain  personal  prop- 
erty for  payment  of  taxes  is  almost  as  old  as  the  common  law.    It 

ds  also  competent  for  Congress  to  apply  to  realty  as  well  as  per- 
sonalty the  power  to  distrain  and  sell  when  necessary  to  enforce 

181  Revenue  Act  of  1918,  §  250.  See  Beg.  45,  Art  1012,  which  states  that 
"when  the  returns  are  received  at  the  collector's  offices,  they  are  examined 
and  listed  before  being  forwarded  to  the  Commissioner." 

188  See  Chapter  10. 

188  R.  8.,  §  3187. 

184  Only  heads  of  families  are  entitled  to  this  exemption.  (T.  D.  1499.) 
The  state  exemption  laws  are  inapplicable  to  debts  du^  the  United  States — 
U.  S.  V.  Howell,  9  Fed.  674. 

186  R.  S.,  fi  3188  et  seq. 

188  T.  D.  623,  January  23,  1903. 

187  T.  D.  1373. 

188  Revenue  Act  of  1918,  {250  (f). 
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the  payment  of  the  tax.  It  is  only  the  further  legitimate  exercise 
of  the  same  power  for  the  same  purpose.*'*  When  goods,  chattels 
or  effects  sufficient  to  satisfy  the  taxes  imposed  upon  any  person 
are  not  found  by  the  collector  or  deputy  collector,  he  is  authorized 
to  collect  such  taxes  by  seizure  and  sale  of  real^estate.  Distraint 
may  also  be  used  against  a  delinquent  collector.*^ 

Procedure  in  Case  of  Taxpayers  Contemplating  Semoval  or 
Ooncealment  of  Property  to  Defeat  Collection  of  Tax.  If  the 
Commissioner  finds  that  a  taxpayer  designs  quickly  to  depart 
from  the  United  States  or  to  remove  his  property  therefrom,  or 
to  conceal  himself  or  his  property  therein,  or  to  do  any  other  act 
tending  to  prejudice  or  to  render  wholly  or  partly  ineffectual  pro- 
ceedings to  collect  the  tax  for  the  taxable  year  then  last  past 
or  the  taxable  year  then  current  unless  such  proceedings  be 
brought  without  delay,  the  Commissioner  may  declare  the  taxable 
period  for  such  taxpayer  terminated  at  the  end  of  the  calendar 
month  then  last  past  and  cause  notice  of  such  finding  and  declara- 
tion to  be  given  the  taxpayer,  together  with  a  demand  for  im- 
mediate payment /)f  the  tax  for  the  taxable  period  so  declared 
terminated  and  of  the  tax  for  the  preceding  taxable  year  or  so 
much  of  said  tax  as  is  unpaid,  whether  or  not  the  time  otherwise 
allowed  by  law  for  filing  return  and  paying  the  tax  has  expired ; 
and  such  taxes  shall  thereupon  become  immediately  due  and  pay- 
able. In  such  a  case  the  taxpayer  is  entitled  to  a  full  personal 
rxemption  and  credit  for  dependents.  In  any  action  or  suit 
brought  to  enforce  payment  of  taxes  made  due  and  payable  by 
virtue  of  the  provisions  of  this  subdivision  the  finding  of  the  Com- 
m'ssioner,  whether  made  after  notice  to  the  taxpayer  or  not,  shall 
be  for  all  purposes  presumptive  evidence  of  the  taxpayer's  design. 
A  person  who  is  not  in  default  in  Qiaking  returns  or  in  paying 
other  taxes  may' procure  the  postponement  until  the  usual  time 
of  the  payment  of  taxes  declared  or  declarable  to  be  due  as  above 
indicated  by  depositing  with  the  Commissioner  United  States 
bonds  of  a  principal  amount  double  the  estimated  amount  of 
taxes  due  from  such  person  for  the  taxable  year  or  by  furnishing 
such  other  security  as  may  be  approved  by  the  Commissioner. 
The  Commissioner  may  approve  and  accept  in  like  manner  secur- 

18»  Springer  v.  U.  S.,  102  tJ.  S.  586. 
IMBeg.  45,  Art  1009. 
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ity  for  return  and  payment  of  taxes  made  due  and  payable  by 
virtue  of  the  above  finding  and  declaration,  provided  the  taxpayer 
has  paid  in  full  all  other  income,  war-profits,  or  excess-profits 
taxes  due  from  him.  If  security  is  approved  and  accepted  and 
9uch  further  -or  other  gfecurity  with  respect  to  the  tax  or  taxes 
covered  thereby  is  given  as  the  Commissioner  shall  from  time  to 
time  find  necessary  and  require,  payment  of  such  taxes  shall  not 
be  enforced  by  any  of  the  above  proceedings  prior  to  the  expira- 
tion of  the  time  otherwise  allowed  for  paying  such  respective 
taxes.^**  Under  this  provision  it  seems  to  be  within  the  power 
of  the  Commissioner  to  declare  the  taxable  period  of  a  corporation 
terminated  at  the  end  of  the  calendar  month  preceding  the  month 
in  which  it  is  dissolved  and  to  demand  immediate  payment  of  the 
tax  for  such  taxable  period  and  the  tax  for  the  preceding  year  or 
to  require  security  for  the  payinent  thereof. 

Committee  on  Seview  and  Appeal  An  Advisory  Tax  Board 
was  created  by  the  Revenue  Act  of  1918  for  the  reasons,  and  with 
the  organization  and  powers  indicated  elsewhere  in  this  book.  In 
regard  to  the  submission  of  questions  to  and  procedure  before 
such  board  the  Treasury  Department  has  ruled  as  indicated 
in  the  following  paragraphs.  This  Board  was  subsequently  dis- 
solved but  its  work  was  taken  over  and  carried  on  by  the  Com- 
mittee on  Review  and  Appeal.*** 

Submission  op  Questions  to  GoMMrrrEE  on  Review  and  Appeal. 
Questions  relating  to  the  interpretation  or  administration  of 
the  income  tax  and  war-profits  and  excess-profits  tax  laws 
may  be  submitted  to  the  Committee  on  Review  and  Appeal  by  the 
Commissioner  on  his  own  initiative  or  at  the  request  of  any  tax- 
payer directly  interested  for  the  purpose  of  obtaining  the  recom- 
mendation of  the  Committee  thereon.  When  a  final  conclusion 
has  been  reached  by  the  income  tai  unit  of  the  Internal  Revenue 
Bureau  as  to  the  disposition  of  a  matter,  any  taxpayer  directly 
interested  therein  may  request  the  Commissioner  to  submit  such 
matter  to  the  Committee.  In  the  case  of  matters  arising  in  con- 
nection with  the  audit  of  a  taxpayer's  return  the  taxpayer  will 
ordinarily  be  notified  of  such  conclusion  prior  to  assessment  by 
letter.     The  taxpayer  should  file  with  the  Commissioner  (to  be 

141  Bevenue  Act  of  1918,  1 250  (g) ;  Beg.  45,  Art.  1013. 
M  See  p.  5. 
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traiismitted  to  the  income  tax  unit)  a  request  in  writing  for  sub- 
mission  with  a  statement  of  his  objections  to  the  conclusion  of  the 
unit  and  the  reasons  for  such  objections.  Such  request  and  state- 
ment must  be  filed  with  the  Commissioner  within  thirty  days  after 
the  taxpayer  has  been  notified  of  the  conclusion  of  the  income  tax 
unit  or  within  such  longer  period  as  the  Commissioner  may  allow, 
but  the  Committee  may  at  its  discretion  at  any  time  receive  ad- 
ditional statements  of  objections  or  reasons  therefor.^^ 

Pbocedube  Before  Committee  on  Bevusw  and  Appeal.  Mat- 
ters submitted  to  the  Committee  on  Review  and  Appeal  will  orr 
dinarily  be  considered  upon  the  papers,  bu,t  a  hearing  for  oral 
presentation  of  a  case  will  be  granted  whenever  the  Committee^ 
deems  such  hearing  necessary  for  the  proper  disposition  thereof. 
Matters  will  ordinarily  be  considered  upon  the  facts  presented  to 
the  income  tax  unit.  New  evidence  will  not  ordinarily  be  received 
by  the  Committee,  but  matters  will  be  recommitted  to  the  income 
tax  unit  for  further  presentation  of  facts.  Oral  or  written  evi- 
dence may,  however,  be  received  by  the  Committee  whenever  it 
deems  such  action  necessary  for  the  protection  of  the  (Government 
or  the  prevention  of  injustice  to  the  taxpayer.  Decisions  by  the 
Committee  upon  matters  referred  to  it  at  the  request  of  taxpayers 
will  be  transmitted  to  the  Commissioner.^^ 

M»Eeg.  45,  Art.  1701. 
IMBeg.  45,Azt.  170&    ' 
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PENALTIES  AND  COMPROMISES. 

Several  penalties  are  contained  in  the  law  for  failure  to  com- 
ply with  its  provisions  and  for  making  false  and  frandnlent 
returns.  The  penalties  take  two  forms:  (a)  specific  penalties 
of  fines  with  maximum  limits  and  imprisonment,  and  (b)  pen- 
alties of  either  5%,  25%  or  50%  based  upon  the  tax.  In  the 
case  of  individuals  specific  penalties  are  held  to  attach  to  the 
person  and  are  unenforceable  after  the  death  of  such  person. 
Ad  valorem  penalties  (those  based  upon  the  tax)  are  enforceable 
regardless  of  the  death  of  the  owner  of  the  income  by  which 
the  penalty  is  measured.^  An  dd  valorem  penalty  is  assessed 
and  collected  as  a  part  of  the  tax,  while  a  specific  penalty  is 
recoverable  only  by  suit.* 

Suit  to  Enjoin  Collection  of  Penalties.  While  the  prohibition 
of  suits  to  enjoin  the  collection  of  internal  revenue  taxes'  does 
not  specifically  include  ** penalties''  as  such,  yet  where. penalties 
are  authorized  by  the  statute  to  be  added  to  the  tax  and  col- 
lected as  a  part  of  the  tax,  the  courts  hold  that  the  penalty  is 
a  part  of  the  tax,  and  that  its  collection  cannot  be  enjoined.* 

Failure  to  File  Return.  If  an  individual,  corporation  or  part- 
nership fails  to  file  a  return,  the  specific  penalty,  where  the 
failure  is  not  wilful,  is  not  more  than  $1,000.*  In  the  case  of  such 
failure  to  file  a  return  or  list  within  the  time  prescribed  by  law, 
or  by  the  Commii^ioner  or  collector,  the,  Commissioner  also  adds 
to  the  tax  25%  of  its  amount,®  except  as  set  forth  in  the  next 
paragraph.    Two  classes  of  delinquents  are  liable  to  the  penalty : 

1  Reg.  33  Rev.,  Art  51.    See  U.  8.  v.  Theurer,  213  Fed.  960;  IT.  S.  v.  Pomeroy, 
152  Fed.  279,  reversed  on  different  ground,  164  Fed.  324. 

2  Reg.  45,  Art.  1041. 
8  R.  S.,  I  3224. 

iKohlhamer  v.  Smietanka,  239  Fed.  408. 
5  Revenue  Act  of  1918,  |  253.  , 

e  R.  S.,  1 3176,  as  amended  by  the  Revenue  Act  of  1918. 
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(a)  those  who  do  not  file  returns  and  for  whom  returns  are  made 
by  the  collector  or  Commissoner ;  and  (b)  those  who  file  tardy 
returns  and  are  unable  to  show  reasonable  cause  for  the  delayJ 

Exception.  When  a  return  is  filed  after  the  time  prescribed 
by  law,  and  it  is  shown  that  the  failtire  to  file  it  was  due  to  a 
reasonable  cduse  and  not  to  wilful  neglect,  the  addition  of  25% 
of  the  tax  is  not  made.^  Taxpayers  wishing  to  avoid  the  penalty 
must  make  an  affirmative  showing  of  the  facts  alleged  as  a  reason- 
able cause  for  failure  to  make  a  return  on  time  in  the  form  of  an 
affidavit  under  oath,  which  should  be  attached  to  the  return. 
If  such  an  explanation  is  furnished  with  the  return  or  upon  the 
collector's  demand,  the  collector,  unless  otherwise  directed  by 
the  Commissioner,  will  forward  the  affidavit  with  the  return, 
and  if  the  Commissioner  determines  that  the  delinquency  was 
due  to  a  reasonable  cause  the  25  per  cent  penalty  will  not  be 
assessed.  ^'Seasonable  cause"  is  such  a  condition  of  fact  that 
had  the  taxpayer  in  default  exercised  ordinary  business  care 
and  prudence  it  would  have  oeen  impracticable  or  impossible 
for  him  to  file  a  return  in  the  prescribed  time.* 

Intentional  Neglect  or  Refusal  to  Make  Ketmns.  Any  indi- 
vidual, corporation  or  partnership  wilfully  refusing  to  make  a 
return  is  guilty  of  a  misdemeanor  and  subject  to  a  fine  not  to 
exceed  $10,000,  or  to  imprisonment  not  to  exceed  one  year,  or 
both,  together  with  the  costs  of  prosecution.^®  In  case  of  inten- 
tional neglect  or  refusal  to  make  a  return,  the  ad  valorem  pen- 
alty of  25%  of  the  tax  is  also  added.  The  amount  so  added  is 
collected  at  the  same  time  and  in  the  same  manner  and  as  part 
of  the  tax,  unless  the  tax  has  been  paid  before  the  discovery  of 
the  neglect,  in  which  case  the  amount  so  added  is  collected  in 
the  same  manner  as  the  tax.^^ 

7  Reg.  45,  Art.  1004. 

•  R.  S.,  1 3176,  as  amended  by  the  Revenue  Act  of  1018. 

9  Reg.  45,  Art  1004;  Reg.  33  Rev.,  Art.  54. 

!•  Revenue  Act  of  1918,  §  253. 

11  R.-B.,  1 3176,  as  amended  by  the  Revenue  Act  of  1918;  Reg.  45,  Art.  1004. 
Under  the  1913  Law  the  ad  valorem  penalty  of  100%  was  added.  (T.  D.  1950.) 
R.  S.,  I  3176  as  then  in  force  did  not  except  from  the  50%  penalty  the  case 
of  a  return  filed  after  the  time  prescrilred  where  it  was  shown  that  "the 
failure  to  file  a  return  only  the  25%  penalty  should  be  added.  Even  in  the 
exception  contained  in  R.  S.  f  3176,  as  amended  by  the  1916  Law,  and  the 
Revenue  Act  of  1918,  and  the  inference  of  which  is  clear  that  for  intentional 
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False  BeturnflL  The  law  provides  that  if  an  understatement  in 
a  return  ''is  false  or  fraudulent,  then,  in  lieu  of  the  penalty 
provided  by  Section  3176  of  the  Revised  Statutes,  ad  amended, 
for  false  or  fraudulent  returns  wilfully  made,  but  in  addition 
to  other  penalties  provided  by  law  for  false  or  fraudulent  returns 
there  shall  be  added  as  part  of  the  tax  50  per  centum  of  the 
amount  of  the  deficiency.*'  ^*  This  provision  does  not  seem  to  in- 
clude returns  which  are  false  in  the  sense  of  containing  mis- 
takes or  unintentional  misstatements.  A  return  may  be  false, 
in  the  sense  used  in  those  sections  of  the  law  which  permit 
summary  assessments  in  the  case  of  erroneous,  false  or  fraudxdent 
returns  without  being  false  in  the  sense  of  the  section  prescrib- 
ing the  penalty  of  50%.**  If  a  return  made  in  good  faith  is 
false  in  ihe  sense  of  being  incorrect,  but  such  falsity  is  due 
tc  negligence  on  the  part  of  the  taxpayer^  the  50%  is  not  added, 
but  a  penalty  of  5%  of  the  total  amount  of  any  deficiency  plus 
interest  at  1%  per  month  on  the  amount  of  the  deficiency  of 
each  installment  from  the  time  such  installment  is  due,  is 
added.  No  penalty  is  imposed  in  case  a  return  made  in  good 
faith  is  false  in  the  sense  of  being  incorrect,  in  the  absence  of 
fault  on  the  part  of  the  taxpayer.^^  In  general,  negligence  is 
attributable  to  the  taxpayer  if  he  computes  the  tax  in  disregard 
of  the  instructions  on  the  return  form  or  otherwise  incorrectly, 
unless  he  can  show  that  his  error  was  due  to  an  honest  misunder- 

failitre  to  file  a  return  only  the  25%  penalty  should  be  added.  Even  in  the 
1913  form,  however,  it  is  difficult  to  understand  by  what  authority  the  100% 
penalty  was  added  for  failure  to  make  any  return  at  all,  even  though  the 
failure  was  intentional.  v 

l^Bevenue  Act  of  1918,  1 250.  The  law  also  provides  that  ''in  caae  a  false 
or  fraudulent  return  is  wilfully  made,  the  Commissioner  shall  add  to  the  tax 
50  per  centum  of  its  amounts"  The  amount  so  added  to  any  tax  shall  be  col- 
lected at  the  same  time  and  in  the  same  manner  and  as  part  of  the  tax  unless 
the  tax  has  been  paid  befor/S  the  discovery  of  the  neglect,  falsity  or  fraud, 
in  which  case  the  amount  so  added  shall  be  collected  in  the  same  manner  as 
the  tax.  (B.  S.  (  3176,  as  amended  by  Revenue  Act  of  1918.  See  also  Beg.  45, 
Art.  1005.)  Under  this  provision  before  the  Kevenue  Act  of  1918,  it  was  held 
that  the  corresponding  penalty  should  be  added  to  the  amount  of  the  tax 
shown  by  the  correct  return.     (Beg.  33  Bev.^  Art.  53.) 

iSBevenue  Act  of  1918,  |250;  B.  S.  §3176,  as  amended  by  Bevenue  Act 
of  1918.  Eliot  Nat.  Bank  v.  Gill,  218  Fed.  600;  Woods  v.  Lewellyn,  252  Fed. 
10<5,    See,  however,  U.  S.  v.  Nashville  etc.  By.  Co.,  T.  D.  2697. 

14  Bevenue  Act  of  1918,  |  25a 
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standing  of  the  facts  or  the  law  of  which  an  average  reasonable 
man  might  be  capable.^*^  In  addition  to  the  ad  valorem  pen- 
alties above  enumerated  for  making  false  and  fraudulent  re- 
turns, a  specific  penalty  not  exceeding  $1,000,  or  imprisonment  not 
exceeding  one  year,  or  both,  in  the  discretion  of  the  oourt  with 
costs  of  prosecution  may  be  added.^® 

Traudulent  Betums.  Where  a\false  or  fraudulent  return  is 
made,  then,  in  addition  to  the  other  penalties  provided  by  law 
for  false  or  fraudulent  returns,  there  shall  be  added  as  part  of 
the  tax  50%  of  the  amount  of  the  deficiency.  This  increase  is 
only  made  in  case  the  return  is  fraudulently  false.^'' 

Fixie  Against  or  Imprisonment  of  Officer  of  Oorporatioai  or 
Vember  of  Partnership  or  Employee  of  Either.  In  case  an 
officer  of  a  corporation  or  member  of  a  partnership  or  an  em- 
ployee of  either,  charged  with  the  duty  and  responsibility  of 
.making  a  return,  paying  or  collecting  the  tax,  or  supplying  in- 
formation at  the  source,'  wilfully  refuses  to  make  such  return, 
pay  or  collect  such  tax,  or  to  supply  such  information,  or  at- 
tempts in  any  manner  to  defeat  or  evade  the  tax,  he  is  guilty  of 
a  misdemeanor  and  subject  to  a  fine  not  to  exceed  $10,000,  or  to 
imprisonment  not  to  exceed  one  year,  or  both,  together  with 
the  costs  of  prosecution.^* 

Betums  of  Inf onojation  at  Souroe.  Any  individual,  corporation 
or  partnership  called  upon  to  supply  information  at  the  source, 
who  fails  to  do  so  at  the  time  or  times  specified  in  each  year, 
when  such  failure  is  not  wilful,  is  liable  to  a  penalty  of  not  more 
than  $1,000.  If  such  failure  to  file  information  at  the  source 
is  wilful,  the  delinquent  is  guilty  of  a  misdemeanor  and  subject 
to  a  fine  not  to  exceed  $10,000,  or  to  imprisonment  not  to  exceed 
one  year,  or  both,  together  with  the  costs  of  prosecution.^^ 

l»  Beg.  4S,  Alt.  1005. 

16  The  xnaJdng  of  a  falfle  or  fraadulent  Teturn  might  also  fall  within  the 
provisioiifl  of  Section  253  of  the  Bevenue  Act  of  1918  which  imposes  a  fine 
of  not  more  than  $10,000  and  imprisonment  for  not  more  than  one  year,  or 
both,  together  with  the  costs  of  prosecution  ^or  wilf aUy  attempting  ' '  in  any 
manner  to  defeat  or  evade  the  tax." 

17  Nat.  Bank  of  Ckmimerce  v.  Allen,  223  Fed.  472. 
ISBevenue  Act  of  1918,  §253. 

X9  Bevenne  Act  of  1918,  1 253. 
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Betnrxu  of  WitUiolding  A^nts.  Failure  to  make  and  file 
withholding  returns  on  or  before  March  1st  renders  a  withhold- 
ing agent  liable  to  the  specific  penalty  of  not  more  than  $1,000  ^ 
unless  the  tax  is  paid  by  the  recipient  of  the  income.**  If  the 
failure  of  the  withholding  agent  was  fraudulent  and  for  the 
purpose  of  evading  the  tax,  however,  he  will  be  guilty  of  a  mis- 
demeanor and  fined  not  more  than  $10,000  or  imprisoned  for 
not  more  than  one  year,  or  both,  together  with  the  costs  of 
prosecution,  irrespective  of  whether  or  not  the  tax  is  paid  by 
the  recipient  of  the  income.**  The  25%  addition  to  the  tax  for 
failure  to  make  a  return  and  the  50%'  addition  for  a  wilfully 
false  and  fraudulent  return  are  not  assessed  against  withholding 
agents.** 

Attempts  to  Evade  the  Tax.  Any  individual,  corporation  or 
partnership  wilfully  attempting  in  any  manner  to  defeat  or  evade 
the  tax  is  guilty  of  a  misdemeanor  and  may  be  fined  not  more 
than  $10,000,  or  imprisoned  for  not  more  than  one  year,  or  both, 
together  with  the  costs  of  prosecution.** 

Failure  to  Fay  Tax.  Any  individual,  corporation  or  partner- 
ship failing  wilfully  or  otherwise  to  pay  the  tax  at  the  time  or 
times  required  is  liable  to  the  same  specific  penalties  which  at- 
tach for  failure  to  make  a  return  accordingly  as  such  failure  is 
or  is  not  wilfuh*  In  addition,  as  set  forth  in  another  chapter*' 
interest  will  be  added,  the  tax  will  become  a  lien,  and  the  goods, 
chattels  or  effects,  including  stocks,  securities  and  evidences  of 
debt^  of  the  taxpayer  will  be  subject  to  distraint  and  sale. 

Delay  in  thb  Payment  op  the  Tax.    As  a  general  rule,  if  any 

80  Revenue  Act  of  1918,  f  253. 

81  Revenue  Act  of  1918,  §221   (e). 

88  Revenue  Act  of  1918,  §§253,  221  (e). 

83  Mimeograph  letter  to  Collectors,  No.  1,265. 

84  Revenue,  Act  of  1918,  §253.  The  following  comment  of  Mr.  Justice 
Holmes  in  Bullen  v.  Wisconsin,  240  U.  S.  625,  is  interesting  in  this  connection: 
' '  We  do  not  speak  of  evasion,  because,  when  the  law  draws  a  line,  a  ease  is  on 
one  side  of  it  or  the  other,  and  if  on  the  safe  side  is  none  the  worse  legally 
that  a  party  has  availed  himself  to  the  full  of  what  the  law  permits.  When 
an  act  is  condemned  as  an  evasion,  what  is  meant  is  thai  it  is  on  the  wrong 
side  of  the  Hne  indicated  by  the  policy  if  not  by  the  mere  letter  of  the 
law. ' ' 

85  Rcvpi)ue  Act  of  1918,  §  253. 

86  See  Chapter  35. 


k 


PENALTIES  AND  COMPROMISES  557 

tax  remains  unpaid  after  the  date  when  it  is  due,  and  for  ten 
days  after  notice  and  demand  by  the  collector,  there  will  be 
added  as  part  of  the  tax  the  sum  of  5^  on  the  amoiint  due  but 
unpaid,  and  interest  at  the  rate  of  1%  per  month  upon  such 
amount  from  the  time  it  became  due.  This  penalty  and  interest 
do  not  accrue  in  case  of  any  tax  due  from  the  estates  of  insane, 
deceased  or  insolvent  persons.  When  an  assessment  has  been 
made  for  a  tax  or  penally  and  a  bona  fide  claim  for  its  abatement 
is  filed  within  ten  days  after  demand  for  payment,  the  time 
ceases  to  run  against  the  claimant  as  to  the  5%  penalty,  from 
the  time  the  tax  was  due  until  the  claim  is  decided.  Upon  re- 
ceipt of  a  notice  of  rejection  of  the  claim  or  so  much  thereof  as 
is  not  allowed  the  collector  will  notify  the  claimant  and  demand 
payment  of  the  tax.  If  the  tax  is  not  then  paid  within  10  days, 
the  5  per  cent  penalty  will  be  assessed  on  the  amount  of  tax  not 
abated.  If  abatement  of  the  entire  tax  assessed  is  not  de- 
manded in  a  claim,  and  the  balance  of  the  tax  is  not  paid 
within  the  required  10  days,  the  5  per  cent  penalty  will  imme- 
diately accrue  on  such  balance.^  Interest  at  the  rate  of  ^ 
of  1%  per  month,  in  any  ^vent,  will  run  from  the  time  the 
tax  was  due  until  the  claim  is  decided,  notwithstanding  that  a 
claim  for  abatement  has  been  filed.**  Where  a  warrant  of 
distraint  is  served,  $5  is  added.** 

Penalty  for  Divulging  Information.  The  penalty  in  the  case 
of  any  collector,  deputy  collector,  agent,  clerk  or  other  oflScer 
or  employee  of  the  United  States  who  divulges  information  in 
his  possession  and  acquired  in  the  performan,ce  of  his  duties,  is 
treated  elsewhere  in  this  book.*® 

Statute  of  Limitations.  The  Revised  Statutes  provide  that  no 
suit  or  prosecfuti(in  for  any  penalty  or  forfeiture,  pecuniary  or 
otherwise,  accruing  under  the  laws  of  the  United  States,  shall 
be  maintained,  except  in  cases  where  it  is  otherwise  specially 
provided,  unless  the  same  is  commenced  within  five  years  from 
the  time  when  the  penalty  or  forfeiture  accrued.    The  statute 

SYBevenTie  Act  of  1918,  §  250  (d) ;  Beg.  45,  Art.  1006;  Beg.  14,  October  15, 
1916;  Beg.  1.,  p.  110. 

88  Revenue  Act  of  1918,  250  (d).    See  Chapter  37. 

89  Reg.  45,  Art.  1006. 

SOT.  D.  2903;  B.  8.  (3167,  as  amended  by  Revenue  Act  of  1918.  See 
Chapter  "35. 
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does  not  miiy  however,  if  the  person  liable  for  the  penalty  is 
not  to  be  found  within  the  United  States  so  that  proper  process 
may  be  instituted  and  served  against  him.'^  The  period  of  lim- 
itation applies  whether  the  action  is  in  personam  or  in  rem.^ 
The  courts  have  no  power  to  engraft  any  exception  on  this  stat- 
ute in  cases  of  concealed  fraud  which  is  not  discovered  until  after 
the  expiration  of  five  years.**  The  States  cannot  pass  any  stat- 
ute of  limitations  which  will  bind  the  Federal  Government,  or 
which  will  furnish  the  rules  for  determining  whether  an  action 
is  brought  in  time,  except  as  Congress  has  clearly  manifested  its 
intention  that  the  United  States  shall  be  so  bound.** 

Compromise  of  Penalties.  The  Commissioner,  with  the  advice 
and  consent  of  the  Secretary,  may  compromise  any  civil  or  crim- 
inal case  arising  under  the  internal  revenue  laws  instead  of 
commencing  suit  thereon;  and,  with  the  advice  and  consent  of 
the  said  Secretary,  and  the  recommendation  of  the  Attorney 
General,  he  may  compromise  any  case  after  a  suit  thereon  has 
been  commenced.  Whenever  a  compromise  is  made  in  any  case 
the  opinion  of  the  Solicitor  of  Internal  Bevenue  or  of  the  officer 
acting  as  such,  with  his  reasons  therefor,  with  a  statement  of  the 
amount  of  tax  assessed,  the  amount  of  additional  tax  or  pen- 
alty imposed  by  law  in  consequence  of  the  neglect  or  delinquency 
of  the  person  against  whom  the  tax  is  assessed,  and  the  amount 
actually  paid  in  accordance  with  the  terms  of  the  compromise, 
must  be  placed  on  file  in  the  office  of  the  Commissioner.**  The 
Commissioner  has  under  this  section  no  power  to  compromise  a 
suit  against  the  government,**  the  power  being  limited  to  suits 
which  the  government  may.  prosecute.  A  compromise  operates 
for  the  protection  of  the  offender  against  subseq|uent  proceedings 
as  fully  as  a  formal  conviction  or  acquittal,  and  is  a  bar  to 
further  action.*''  Where  an  action  is  brought  by  the  United 
States  against  a  delinquent  taxpayer  for  having  failed  to  file  a 

SI  R.  S.,  1 1047. 

8a  Hatch,  V.  The  Boston,  3  Fed.  807,  810. 

3S  U.  8.  V.  Maillard,  26  Fed.  Cas.  No.  15,709. 

84  Arnflon  v.  Murphy,  109  U.  8.  238;  IT.  8.  v.  Nashville  Bd.  Co..  118  U.  S.  125. 

85  B.  8.,  1 3229 ;   See  i  3469,  as  to  compromise  of  cases  after  judgment 
8ee  opinion  Atty.  General,  dated  June  3,  1919 ;  I.  T.  S.  1919,  K  3529. 

86  23  Op.  Atty.  Gen.  507. 

87 U.  8.  V.  Chouteau,  102  U.  S.  603;  Bau  v.  U.  8.,  260  Fed.*  131. 
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retom,  the  verdict  must  specifically  state  the  amount  of  the  pen- 
alty, after  which  the  only  remedy  of  the  defendant  (other  than 
an  appeal)  is  to  apply  for  a  compromise.**  Offers  in  compromise 
should  include  payments  of  costs.**  The  amount  of  the  off^r 
should  be  deposited  with  the  Commissioner,  but  cannot  be  held 
or  set  off  against  the  tax  due.^  Refunds  cannot  be  made  of 
offers  in  compromise  where  it  is  fiftibsequently  ascertained  that  no 
violation  of  law  was  involved.*^ 

Spbgosic  Penai/fies.  While  the  sections  of  the  Revised  Stat- 
utes relating  to  compromise^  do  not  in  express  language  refer 
to  the  compromise  of  the  specific  penalty  for  failure  to  file  the 
return,  neither  are  they  restricted  in  terms,  nor  by  any  reason 
of  public  policy,  to  penalties  for  the  non-payment  of  taxes.  In 
the  opinion  of  the  Attorney  General  the  application  of  these 
sections  to  the  compromise  of  penalties  for  failure  to  file  returns 
in  time  is  proper,  and,  further,  in  such  compromises  the  Com- 
missioner is  authorized  to  consider  not  only  the  pecuniary  in- 
terests of  the  Treasury,  but  also  general  considerations  of  jus- 
tice, equity  and  public  policy.^ 

Ad  Yalobem  Penai/ties.  Congress  has  left  it  to  the  judgment 
and  discretion  of  the  Commissioner  to  determine  when  it  is  to 
the  interest  of  the  United  States  to  compromise  the  ad  valorem 
penalties  imposed  for  failure  to  file  returns,  for  false  and  fraud- 
ulent returns,  for  non-payment  of  taxes  when  due,  and  interest, 
instead  of  commencing  or  prosecuting  suits  therefor. .  The  only 
limitation  placed  upon  the  exercise  of  this  judgment  and  dis- 
cretion is  that  the  Commissioner's  action  shall  be  with  the  advice 
and  consent  of  the  Secretary  of  the  Treasury,  and  Attorney  Gen- 
eral (if  suit  has  been  commenced).  Subject  to  this  limitation  the 
Commissioner  has  power  to  compromise  such  penalties  and  in- 
terest whenever  in  his  judgment,  i^ch  a  compromise  is  for  the 
interest  of  the  United  States.  Congress  has  not  said  that  such 
compromises  may  be  made  only  when  in  the  judgment  of  the 
Commissioner  more  money  can  thereby  be  realized  than  can  be 

3SU.  8.  V.  Acorn  Eoofing  Co.,  204  Fed.  157. 

89  T.  D.  Oi2,  March  20, 1903. 

MBotighton  V.  U.  S.,  12  Ct.  C\s.  330. 

41  Reg.  45,  Art  1011. 

48 B.  8.,  ft  3229  and  3469. 

«8  29  Op.  Atty.  Oen.  217. 
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realized  by  commencing  and  prosecuting  a  suit.  It  cannot  be 
said,  therefore,  as  a  matter  of  law,  that  the  power  to  compromise 
is  limited  to  cases  in  which  either  the  liability  for  the  penalty 
or  the  collectibility  of  the  claim  is  doubtful.  The  judgment  of 
the  Commissioner  as  to  what  is  for  the  interest  of  the  United 
States  is  conclusive,  and  what  considerations  shall  control  de- 
pend upon  his  discretion  and  sound  judgment  exercised  in  good 
faith.  It  may  be  that  with  respect  to  the  amount  of  tax  to  be 
collected  or  the  amount  of  penalty  resulting  from  wilful  fraAid, 
the  Commissioner  may  never  find  a  case  in  which  he  will  feel 
justified  in  accepting  less  than  can  be  legally  collected,  whereas 
in  cases  of  penalties  resulting  from  accident,  negligence,  or  tech- 
nical omission  he  may  honestly  believe  that  the  interest  of  the 
United  States  will  be  best  served  by  accepting  less  than  the  full 
penalty.  In  such  case  he  has  the  right  to  compromise  upon 
any  ground  which  in  his  judgment  renders  the  compromise  for 
the  interest  of  the  United  States.** 

Offers  m  Compromise.  When  returns  of  income  or  returns 
of  information  at  the  source  are  filed  after  their  due  dates,  the 
specific  penalty  will  be  asserted  unless  it  can  be  shown  that  the 
delay  was  due  to  a  reasonable  cause,  and  offers  in  compromise 
will  be  accepted  in  minimum  amounts  as  follows:  (1)  Delin- 
quent returns  of  income  and  information  by  individuals,  $5 ;  and 
(2)  delinquent  returns  of  income  by  corporations,  $10.  Suck 
offers  will  only  be  received  where  the  neglect  of  the  taxpayer 
was  not  intentional.**    Offers  in  compromise  do  not  receive  fa- 

M  Opinion  of  Attorney-General  dated  June  3,  1919;  I.  T.  S.  1919,  f  3529. 
See  T.  D.  2871.  A  penalty  (50%)  corresponding  to  the  penalty  of  25%^ 
increase  in  tax  for  failure  to  file  returns  is  found  in  practically  all  revenue 
laws  relating  to  special  taxes,  and  one  construction  has  been  that  no  admin- 
istrative of&cer  is  clothed  with  authority  to  compromise  such  increase  in  tax. 
(T.  D.  1701.)  It  has  been  held  that  the  income  tax  law  is  explicit  and  man- 
datory in  its  provisions  relative  to  the  additional  assessment  of  25%  of  the 
tax  otherwise  due,  in  case  of  failure  to  file  a  return  of  income  ^thin  the 
prescribed  time  except  when  a  return  is  filed  after  such  time  and  it  is  shown 
that  the  failure  was  due  to  reasonable  cause  and  not  to  wilful  neglect,  does  not 
give  discretionary  authority  for  remission  of  these  additional  taxes  to  any 
officer  of  the  government.  Congress  passed  an  act  providing  particularly  for 
the  refund  of  such  additional  taxes,  assessed  under  the  1909  Law,  for  neglect 
to  file  returns,  but  no  such  statute  has  been  passed  with  respect  to  penalties 
incurred  under  the  1913,  1916,  or  1918  laws.    (Act  of  March  3,  1913.) 

45  Mimeograph  Letter  to  Collectors,  No.  2077,  dated  March  13.  1919.    Cards, 
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vorable  eonsideration  in  cases  where  returns  for  the  year  in 
question  have  jiot  been  filed,  but  such  offers  are  accepted  '^sub- 
ject to  the  filing  of  the  return.  "*•  All  delinquents  who  do  not 
compromise  their  liabilities  to  the  specific  penalty,  after  ample 
opportunity,  are  reported  to  the  United  States  District  Attorney 
for  proceedings.*'  It  is  the  duty  of  every  District  Attorney  to 
prosecute  every  case  for  the  collection  of  a  fine,  penalty  or  for- 
feiture reported  to  him  by  any  collector,  unless.  Upon  inquiry 
and  examination,  he  decides  that  such  proceedings  cannot  prop- 
erly  be  sustained,  or  that  the  needs  of  public  justice  do  not  re- 
quire that  such  proceedings  be  instituted;  in  which  case  he 
reports  the  facts  to  the  Commissioner  for  his  direction.**  Under 
the  1864  Law  as  amended  in  1870  only  one  penalty  was  permitted 
to  be  recovered  for  all  failures  to  make  a  return  prior  to  the 
commencement  of  the  action  for  the  collection  of  a  penalty .*• 

Form  7245A,  prepared  in  the  manner  indicated  in  Mim.  1480,  dated  February 
26,  1917,  should  accompanj  every  original  delinquent  return  filed  after  the 
last  dates  for  filing  returns  before  the  specific  penalty  will  be  asserted.  (See 
also  Mimeograph  Letters  to  GoUectors,  No.  1480,  dated  February  26,  1917; 
T.  D.  2311 ;  T.  D.  2349.)  " 

4a  T.  D.  2311. 
7  T.  D.  2311. 

48  R.  S.,  §  838. 

4#U.  S.  V.  Brooklyn  etc.  By.  Ck).,  14  Fed.  284  j  U.  8.  v.  N.  Y.  Guaranty  Co., 
8  Ben.  269. 
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CHAPTER  37 

ABATEMENT,  REFUND  AND  RECOVERY  OF  TAXES 

The  prompt  collection  of  the  revenue  and  its  faithful  applica- 
tion is  one  of  the  most  vital  duties  of  government.  Depending, 
as  the  government  does,  upon  its  revenue  to  meet  not  only  its  cur- 
rent expenses,  but  to  pay  the  interest  on  its  debt,  it  is  of  the  ut> 
most  importance  that  it  should  be  collected  with  despatch,  and 
that  the  officers  of  the  Tre^tsury  should  be  able  to  make  a  reliable 
estimate  of  means  in  order  to  meet  liabilities.  It  would  be  difficult 
to  do  this,  if  the  receipts  paid  into  the  Treasury  were  liable  to 
be  taken  out  of  it,  on  suits  for  alleged  errors  and  mistakes,  con- 
cerning which  the  officers  charged  with  the  collection  and  dis- 
bursement of  the  revenue  had  received  no  information.  To  guard 
against  such  consequences,  Congress  has  from  time  to  time  passed 
laws  on  the  subject  of  the  revenue,  which  not  only  provide  for 
the  manner  of  its  collection,  but  also  point  out  a  way  in  which  er- 
rors can  be  corrected.  These  laws  constitute  a  system  which  C5on- 
gress  has  provided  for  the  benefit  of  those  persons  who  complain 
of  illegal  assessments  of  taxes  and  illegal  exactions  of  duties. 
The  party  aggrieved  can  test  the  question  of  the  illegality  of  an 
assessment  or  collection  of  taxes  by  suit;  but  he  cannot  do  this 
until  he  has  taken  an  appeal  to  the  Commissioner.  In  other  words, 
the  person  who  believes  he  has  suffered  wrong  at  the  hands  of  the 
collector  can  appeal  to  the  courts;  but  he  cannot  do  this  until 
he  has  taken  an  intermediate  appeal  to  the  Commissioner,  and,  in 
any  event,  he  is  barred  from  bringing  a  suit,  unless  he  does  it 
within  the  period  limited  by  law.  The  object  of  these  different 
provisions  is  apparent.  While  the  government  is  desirous  of  se- 
curing to  the  citizen  a  mode  of  redress  against  erroneous  assess- 
ments or  collections,  it  says  to  him:  '*We  want  all  controverted 
questions  concerning  the  revenue  settled  speedily,  and  if  you  have 
complaint  to  make,  you  must  let  the  Commissioner  know  the 
grounds  of  it ;  but  if  he  decides  against  you,  or  fails  to  decide  at 
all,  you  can  test  the  question  in  the  courts  if  you  bring  your  suit 

562 


ABATEMENT,  REFUND  AND  BECOVERY  OF  TAXES  563 

within  a  limited  period  of  time. ' '  ^  The  Commissioner,  subject  to 
regulations  prescribed  by  the  Secretary,  is  authorized  to  remit, 
refund,  and  pay  back  all  taxes  erroneously  or  illegally  assessed, 
or  collected,  all  penalties  collected  without  authority,  and  all  taxes 
that  appear  to  be  unjustly  assessed  or  excessive  in  amount,  or  in 
any  manner  wrohgfuUy  collected.*  The  Revenue  Act  of  1918  con- 
tains a  new  provision  authorizing  the  crediting  against  any  in- 
come, war-profits  or  excess-profits  taxes  due,  or  any  installment 
thereof,  of  any  amount  of  income,  war-profits  or  excess-profits 
taxes  paid  in  excess  of  that  due  under  the  Act  of  August  5, 1909, 
the  Act  of  October  3,  1913,  the  Revenue  Act  of  1916,  as  amended, 
or  the  Revenue  Act  of  1917.  It  also  authorizes  the  immediate  re- 
funding of  any  balance  of  such  excess  payment.' 

Taxes  Paid  on  Second  Assessment.  When  a  second  assessment 
is  made  in  case  of  a  list,  statement,  or  return,  which,  in  the  opin- 
ion of  the  collector,  or  deputy  collector,  was  false  or  fraudulent, 
or  contained  any  understatement  or  undervaluation,  such  assess- 
ment will  not  be  remitted,  nor  will  taxes  collected  under  such  as- 
sessment  be  refunded,  or  paid  back,  or  recovered  by  any  suit,  un- 
less it  is  proved  that  such  list,  statement,  or  return,  was  not  will- 
fully falde  or  fraudulent,  and  did  not  contain  any  willful  under- 
statement or  undervaluation.^ 

Who  Hay  Claim  Recovery  of  Tax.  As  a  general  rule,  the  tax- 
payer against  whom  the  tax  is  assessed  and  by  whom  the  tax  is 
paid  is  the  one  who  is  entitled  to  claim  abatement  or  refund  or 
sue  for  its  recovery.  If  the  person  against  whom  the  tax  is  as- 
sessed is  dead,  the  claim  should  be  made  in  the  name  of  the  execu- 

1 U.  8.  V.  Real  Estate  Savings  Bank,  104  U.  S.  728.  See  also  Nichols  v.  U.  S., 
7  Wall.  122,  modified  in  regard  to  its  holding  that  cases  under  the  revenue 
laws  were  not  within  the  jurisdiction  of  the  Court  of  Claims  in  U.  S.  v.  Kauf- 
man, 96  IT.  S.  567  and  U.  S.  v.  Real  Estate  Saving  Bank,  104  U.  S.  728. 

S  R.  S.,  1 3220,  as  amended  by  the  Revenue  Act  of  1918  hj  striking  out  the 
words  "on  appeal  made  to  him  (Commissioner  of  Internal  Revenue)." 

S  Revenue  Act  of  1918,  |  252.    As  to  the  effect  of  this  provision  upon  the* 
former  statute  of  limitations,  see  pp.  527,  567. 

4R.  S.,  $3225  as  amended  hj  the  Revenue  Act  of  1918.  This  amendment 
combines  the  former  proviso  clause  of  R.  S.  1 3220  with  R.  S.  1 3225  in  its 
previous  form;  and  also  by  the  insertion  of  the  words  ''wilful"  and  ''wil- 
fully" is  a  statutory  enactmei^)  of  the  decision  in  Northwestern  Mut.  Life 
Ins.  Co.  V.  Pink,  248  Fed.  568.  The  Government  has  withdrawn  from  the 
position  taken  by  it  in  Camp  Bird  Ltd.  v.  Howbert,  249  Fed.  27,  and  the  case 
has  been  dismissed  in  the  Supreme  Court. 
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tor  or  administrator .•  In  cases  where  the  tax  has  been  withheld 
at  the  source  the  claim  for  abatement  or  refund  may  be  made 
either  by  the  withholding  agent  against  whom  the  assessment  was 
made  or  by  the  person  for  whose  account  such  taxes  were  with- 
held.* Where  one  corporation  had  leased  all  of  its  property  to 
another,  a  tax  being  thereafter  assessed  upon  the  lessor,  and  its 
claim  for  an  abatement  being  rejected,  the  tax  was  paid  by  the 
lessee  to  avoid  the  penalty  threatened  by  the  collector  and  to 
avoid  distraint  and  sale  of  the  leased  property.  The  court  held 
that  the  payment  by  the  lessee  was  not  voluntary  and  that  it  was 
entitled  to  sue  for  its  recovery  without  regard  to  privity  of  con- 
tract between  it  and  the  collector.' 

Abatement.  Two  forms  are  provided  for  the  purpose  of  refund 
and  abatement.  One  is  made  applicable  to  the  return  of  taxes 
and  penalties  illegally  or  improperly  assessed  and  paid,  and  the 
other  to  an  abatement  of  their  assessment.  The  former  is  ap- 
plicable to  cases  where  the  taxes  and  penalties  have  been  paid, 
and  the  latter  to  cases  where  they  have  not  been  paid.  These 
regulations  of  the  Secretary  have  the  force  of  law,  and  the  Fed- 
eral Courts  are  obliged  to  take  notice  of  them.  Furthen^iore,  they 
are  obviously  binding  upon  the  Commissioner  and  he  obtains  jur- 
isdiction to  pass  upon  a  claim  only  when  they  have  been  complied 
with.  The  merits  of  a  case  come  before  him  when  a  proper  claim 
has  been  made.  Under  a  claim  for  abatement  he  can  only  deter- 
mine whether  or  not  the  assessment  should  be  abated.  Any  fur- 
ther action  would  be  in  violation  of  the  regulations  and  beyond 
his  jurisdiction.*  The  Commissioner  possesses  no  equity  powers 
in  case  of  abatement ;  if  the  tax  is  a  legal  one  he  cannot  abate  it.* 
It  seems  that  the  Commissioner  has  no  authority  to  revoke  the 
abatement  of  a  tax  once  made  by  him,  but  he  may  re-assess  the 
tax.** 

5  Beg.  33  Bey.,  Art.  266.  Certified  copies  of  the  letters  of  administration, 
letters  testamentary  or  other  similar  evidence  should  be  annexed  to  the  claim 
in  such  case. 

«  Beg.  33,  Art.  33. 

7  Cambria  Steel  Co.  v.  McCoach,  225  Fed.  278. 

i  Hastings  v:  Herold,  184  Fed.  759.  For  a  full  discussion  of  the  force  and 
effect  of  the  departmental  rulings  and  regulations  of  the  Secretary  see  Chapters 
47  and  1. 

•  Decision  No.  180,  36  Int.  Bev.  Bee.  13. 

10  TJ.  S.  V.  Alexander,  et.  al.,  110  U.  8.  325. 
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Effect  op  Rejection  of  Claim  for  Abatement.  By  weight  of 
authority  it  seems  that/  if  an  appeal  is  taken  from  an  assessment 
and  decided  against  the  appellant,  and  the  tax  is  afterwards  col- 
lected, it  is  not  necessary  to  take  a  second  appeal  for  refund  of  the 
payment  before  commencing  suit  to  i:ecover  the  tax.^^  "When  the 
abatement  claim  has  been  considered  and  rejected  upon  its  mer- 
its, no  claim  for  refund  is  necessary  to  lay  foundation  for  a  suit.^* 
In  a  recent  cas^  it  was  said:  '^Wha^the  Commissioner  of  Internal 
Revenue  thought  about  the  assessment  had  been  obtained  upon 
full  statement  of  the  facts,  and  it  would  have  been  a  useless  form 
again,  after  the  tax  was  paid,  to  appeal  to  the  Commissioner  and 
obtain  the  same  judgment.  The  reason  for  the  appeal  did  not 
exist,  and  hence  the  appeal  after  the  tax  was  paid  was  not  neces- 
sary/*^* This  seems  to  be  the  general  rule,  but  it  has  also  been 
held  to  the  contrary  that  under  a  claim  for  abatement  the  Com- 
missioner can  only  determine  whether  or  not  the  assessment 
should  be  abated.  Any  further  action  would  be  in  violation  of  the 
regulations  and  beyond  his  jurisdiction,  and  where  the  abatement 
was  rejected,  but  no  application  was  made  for  refund  after  pay- 
ing the  tax,  it  has  been  held  that  a  suit  could  not  be  maintained.^^ 

Procedure  for  Claiming  Abatement.  Claim  for  abatement  of 
taxes  or  penalties  erroneously  or  illegally  assessed,  or  which  are 
abatable  under  remedial  acts,  etc.,  must  be  made  out  on  the  form 
prescribed  by  the  government  *•  and  must  be  sustained  by  the  af- 
fidavits of  the  parties  against  whom  the  taxes  were  assessed,  or 
of  other  parties  cognizant  of  the  facts.**  The  practice  is  to  obtain 
the  official  form  from  the  local  collector,  prepare  it  according  to 
instructions  and  file  it  with  the  local  collector.  The  claim  for 
abatement  can  only  be  made  between  the  time  the  tax  is  assessed 
and  the  date  it  is  due.  If  the  claim  has  not  been  acted  upon  within 
ten  days  after  notice  and  demand  for  the  tax,  5%  penalty  for  fail- 

U  San  PranciBCo  Savings  Society  v.  Gary,  2  Sawy  393. 

IS  DeBary  v.  Dunne,  162  Fed.  961 ;  Sehwarzschild  &  Sulzberger  Co.  v.  Bucker, 
143  Fed.  656;  T.  D.  974;  Grier  v.  Tucker,  150  Fed.  658;  T.  D.  1293;  Contra, 
Hastings  v.  Herold,  184  Fed.  759. 

18  Weaver  v.  Ewers,  195  Fed.  247. 

14  Hastings  v.  Herold,  184  Fed.  759.  The  weight  of  authority  seems  to  h? 
contrary  to  the  rule  in  this  case. 

15  The  form  prescribed  1)y  the  Government  is  known  as  Form  47. 

18  Reg.  45,  Art.  1032.  Reg.  No.  14  Rev.  October  15,  1911,  as  modified  by 
T.  D.  2654. 
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ure  to  pay  the  tax  will  not  accrue  if  the  tax  is  paid  within  teo 
days  after  the  claim  for  abatement  is  rejected,  and  interest  from 
the  time  the  amount  was  due  until  the  claim  is  decided  will  be  at 
the  rate  of  %%  per  month  instead  of  one  per  cent.  The  rule  -waiv- 
ing penalty  and  reducing  interest  obtains  only  as  to  any  amount 
of  tax  which  is  the  subject  of  a  bona  fide  claim  for  abatement.^'' 
When  a  tax  has  been  assessed  and  turned  over  to  the  collector, 
the  presumption  is  that  the  assessment  is  correct.  The  burden  of 
proof  in  rebutting  the  presumption  and  showing  that  it  was  im- 
properly or  illegally  assessed,  or  that  relief  should  be  given  under 
a  remedial  statute,  rests  upon  the  applicant  for  abatement.  The 
affidavits  must  therefore  contain  full  and  explicit  statements  of 
all  the  material  facts  relating  to  the  claim  in  support  of  which 
they  are  offered  and  to  the  proper  consideration  of  which  they 
are  essential.  The  filing  of  a  claim  for  abatement  does  not  nec- 
essarily operate  as  a  suspension  of  the  collection  of  the  tax  or 
make  it  any  less  the  duty  of  the  collector  to  exercise  due  diligence 
to  prevent  the  collection  of  the  tax  being  jeopardized.  He  should, 
if  he  considers  it  necessary,  collect  the  tax  and  leave  the  taxpayer 
to  his  remedy  by  a  claim  for  refund.** 

Refund.  Where  the  Commissioner,  in  a  case  within  the  scope 
of  his  authority  and  jurisdiction,  has  ordered  a  refund,  a  court 
cannot  inquire  as  to  the  sufficiency  of  the  evidence  before  him,** 
and  neither  the  Comptroller  of  the  Treasury  nor  any  accounting 
officer  has  authority  to  review  the  Commissioner's  decision.**  De- 
cisions by  the  Commissioner,  in  cases  where  a  refund  is  directed, 
are  binding  and,  in  the  absence  of  fraud,  or  mistake  of  calcula- 
tion, not  subject  to  revision.**  The  Commissioner's  decision  Is 
conclusive  as  to  the  questions  of  fact,**  but  apparently  not  as  to 
questions  of  law.**  His  decisions  are  in  the  nature  of  awards 
made  by  arbitrators,  and  generally  speaking  bind  both  the  claim- 

17  Revenue  Act  of  1918,  §250  (e). 

18  Reg.  45,  Art.  1032. 
WWoolner  v.  TJ.  S.,  13  Ct.  Cls.  355. 

80  Bank  of  Greencastle  v.  XT.  8.,  15  Ct.  Cls.  225.  In  Sjbrandt  v.  TJ.  S.,  19 
Ct.  ds.  461,  it  was  held  that  even  three  adverse  decisions  of  successive  Secre- 
taries would  not  prevent  a  Commissioner  from  taking  up  and  allowing  a  claim 
for  the  refund  of  taxes. 

81  Dugan  V.  U.  8.,  34  Ct.  Cls.  458. 
'  88  U.  8.  V.  Wright,  11  Wall.  648. 

88Comp.  Dec.  259.  . 
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ant  and  the  Government.  A  refund  may  be  impeached  for  fraud, 
want  of  jurisdiction,  mistake  apparent  in  the  certificate,  or  for 
sAch  irregularities  as  would  avoid  an  award.**  The  Commissioner 
may  reconsider  and  revoke  an  allowance  for  refund  at  any  time 
before  the  allowance  is  paid,  but  whether  a  commissioner  has 
power  to  revoke  an  allowance  made  by  his  predecessor  is  not 
clear.**  Where  one  Commissioner  recommended  the  allowance  of 
the  claim  and  referred  the  matter  to  the  Secretary  for  advisement, 
a  succeeding  Commissioner  to  whom  the  matter  was  referred  back 
could  reject  the  claim.*^  The  Commissioner  is  not  precluded  from 
allowing  a  claim  for  refund  bex*ause  a  former  Commissions  re- 
jected a  claim  for  abatement,  and  he  is  authorized  to  reconsider 
and  allow  a  claim  which  he  had,  through  error  of  law,  previously 
rejected.  An  application  for  the  refund  of  taxes,  though  informal 
or  defective,  may  be  regarded  as  a  claim,  so  far  at  least  as  to  per- 
mit a  formal  amendment  to  be  filed  after  the  statute  of  limitations 
has  run.*^  No  equity  powers  are  conferred  on  the  Commissioner, 
and  the  Commissioner  is  authorized,  not  obliged,  to  refund.** 

Statute  of  LmrrATiONS.  Except  as  stated  in  the  next  para- 
graph all  claims  for  refund  must  be  presented  to  the  Commis- 
sioner within  two  years  next  after  the  cause  of  action  accrued,** 
that  is  after  the  tax  was  paid.  Failure  to  make  a  claim  for  re- 
fund within  two  years  after  paying  the  tax  is  a  bar  to  a  suit 
thereon.**  Presentation  to  the  collector  is  equivalent  to  presen- 
tation to  the  Commissioner.**  Where  a  protest  was  held  by  the 
Commissioner  to  be  an  informal  appeal,  and  a  formal  application 
for  refund  was  thereafter  acted  upon,  although  made  after  the 
expiration  of  two  years,  his  decision  has  been  held  to  be  conclu- 
sive and  could  not  be  set  aside  by  the  court.**  As  to  taxes  assessed 
under  the  Revenue  Act  of  1918,  no  claim  for  refund  will  lie  after 
the  expiration  of  five  j^ears  from  the  time  the  return  was  due.*** 

MDngan  v.  TJ.  S.,  34  CJt.  Cfls.  458;  Gumming  v.  TJ.  S.,  22  Ct.  Clfl.  344. 
» Ridgway  v.  U.  S.,  18  Ct.  Cls.  707. 
W  Stoteabury  v.  U.  S.,  23  Ct.  as.  285. 
97 14  Op.  Atty.  Gen.  615. 

8816  Op.  Atty.  Gen.  667;  13  Op.  Atty.  Gen.  439. 
»  B.  8.,  f  3228. 

80  Kings  County  Savings  Institi^tlon  v.  Blair,  116  U.  S.  200. 
81Beal  Estate  Savings  Bank  v.  U.  S.,  16  Ct.  Cls.  335;  104  U.  8.  728. 
88Ban\of  dreencastle  v.  U.  8.,  15  Ct.  Cls.  225. 

88»  Revenue  Act  of  1918,  §252;  Letter  from  Treasury  Department  dated 
October  9,  1M9;  I.  T.  8.  1919,  13652. 
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When  Statute  op  Limitations  Is  Extended.  Although  gea- 
erally  the  provisions  referred  to  in  the  previous  paragraph  ••  limit 
all  claims  for  refund  to  a  perio4  of  two  years  after  the  tax  has 
been  paid,  an  extension  of  this  time  is  granted  in  eases  where, 
upon  examination  of  any  return  of  income  made  pursuant  to  the 
Eevenue  Act  of  1918,  the  Revenue  Act  of  1917,  the  1916  Law,  the 
1913  Law  or  the  1909  Law,  it  appears  that  an  amount  of  income, 
war-profits  or  excess-profits  tax  has  been  paid  in  excess  of  that 
properly  due.  In  such  case,  notwithstanding  the  provision 
of  law  referred  to  in  the  preceding  paragraph  •*  the  amount  of 
excess  is  credited  against  any  income,  war-profits  or  excess-profits 
taxes  or  installment  thereof  then  due  under  any  other  return  and 
any  balance  of  such  excess  is. "immediately  refunded  to  the  tax- 
payer, provided  that  no  such  credit  or  refund  shall  be  allowed  or 
made  after  five  years  from  the  date  when  the  return  was  due, 
unless  before  the  expiration  of  such  five  years  a  claim  therefor  is 
filed  by  the  taxpayer .••  This  provision  was  inserted  as  a  remedy 
in  cases  where  an  agent  of  the  Treasury  Department  makes  an 
examination  of  a  taxpayer's  books  within  five  years'*  after  a  re- 
turn has  been  filed  and  discovers  undisclosed  income.  An  exami- 
nation may  also  disclose  an  overpayment,  as  well  as  undisclosed 
income,  in  which  case  the  result  of  the  examination  may  operate 
to  the  benefit  of  the  taxpayer  as  well  as  to  the  benefit  of  the  Gov- 
ernment, regardless  of  the  statute  of  limitations.  Claims  once  re- 
jected by  the  Commissioner,  because  of  the  statute  of  limitations, 
in  existence  at  that  time,  may  be  reopened  under  this  provision, 
if  the  adjustment  necessitates  an  examination  of  the  return,  but 
not  otherwise.^ 

Procedure  for  Claiming  Refund.  The  provisions  for  claim- 
ing refund  must  be  strictly  complied  with.**  Claim  for  the  re- 
funding of  assessed  taxes  and  penalties  must  be  made  out  upon 

83  B.  S.,  §'3228. 

84  B.  S.,  S  3228. 

SSBevenue  Act  of  1918,  |252.  Under  the  1916  Iiaw  the  taxpayer  was 
merely  permitted  to  present  a  claim  for  refund^  such  a  claim  not  being  or- 
dinarily necessary  under  the  present  law.    See  Bevenne  Act  of  1916,  §  14. 

86  This  limitation  was  three  years  under  the  1916  Law.  Bevenne  Act  of 
1916,  814  (a). 

87  T.  D.  2396. 

88  Public  Service  By.  Co.  v.  Herold,  219  Fed.  301 ;  Public  Service  Ga«  Cb. 
V.  Herold,  227  Fed.  496,  229  Fed.  902. 
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the  form  prescribed  by  the  Government,  The  burden  of  proof 
rests  upon  the  claimant.  All  the  facts  relied  upon  in  support  of 
the  claim  must  be  clearly  set  forth,  under  oath.^*  The  practice 
is  to  obtain  a  copy  of  the  form  from  the  local  collector,  prepare 
it  according  to  instructions  thereon,  and  file  it  with  the  local  col- 
lector for  further  action.^  The  collectors  of  internal  revenue  and 
revenue  officers  are  forbidden  to  prepare  affidavits  for  persons 
claiming  remission  of  taxes  or  penalties  under  the  internal  rev- 
enue law.**  An  appeal  for  abatement  or  refund  is  imperfect  if  it 
does  not  have  endorsed  thereon  the  affidavit  of  the  deputy  col- 
lector and  certificate  of  the  collector  required  by  the  regulations,** 
but  this  is  a  matter  of  action  within  the  Department.  A  claim 
should  be  accompanied  by  the  collector's  receipt  or  the  cancelled 
check  showing  payment  Of  the  tax.  The  affidavit  may  be  made 
by  an  agent  of  the  person  assessed,  but  in  such  a  case  a  power  of 
attorney  must  accompany  the  claim.  Warrants  in  payment  of 
claims  allowed  will  be  drawn  in  the  names  of  the  persons  enti- 
tled to  the  money  and  will,  unless  otherwise  directed,  be  sent  by 
the  Treasurer  of  the  United  States  directly  to  the  proper  persons 
or  their  duly  authorized  attorneys  or  agents.  In  certain  cases 
of  overpayment  by  taxpayers  the  collector  may  repay  ihe  excess 
after  allowance  by  the  Commissioner  of  a  claim  for  refund,  made 
by  the  collector  on  Form  751.  The  cases  in  which  refund  is  made 
through  collectors  are  covered  by  specific  provisions  and  discussed 
elsewhere.**  The  Commissioner  has  no  authority  to  refund  on 
equitable  ground  penalties  legally  collected.** 

Procedure  by  Collectors.  The  Treasury  Department  has  pre- 
scribed the  following  procedure  to  be  followed  by  collectors  on 
the  receipt  of  claims  for  refund  or  abatement :  Claims  for  refund 

99  Beg.  45,  Art  1032;  Beg.  14  Bev.  The  form  to  be  used  in  claimiBg  refund 
Is  officially  known  as  form  46. 

40  Claims  for  refund  may  be  forwarded  direct  to  the  Commissioner  of  In- 
ternal Revenue,  Claims  Division,  Income  Tax.  (See  letter  from  Treasury  De- 
partment dated  March  29,  1919;  I.  T.  S.  1919,  Par.  3309.) 

41 T.  D.  2443. 

« Hastings  v.  Herold,  184  Fed.  759. 

48  See  p.  570. 

iiBeg.  45,  Art  1036;  T.  D.  2871.  In  the  case  of  a  taxpayer's  death,  cer- 
t'fied  copies  of  the  letters  of  administration  or  letters  testamentary,  or  other 
similar  evidence,  should  be  annexed  to  the  claim  to  show  the  authority  of  the 
administrator  or  executor. 
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or  for  abatement,  pertaining  to  tax  returns  which  have  not  at  the 
time  been  posted  to  an  assessment  list,  will  be  numbered  to  agree 
withy  attached  to,  and  made  a  part  of,  the  original  return  so  that 
the  total  tax  as  posted  on  the  assessment  list  will  be  the  admitted 
tax  liability  of  the  taxpayer.  If  a  taxpayer  submits  an  amended 
return  as  a  claim  either  for  refund  or  for  a^^atement  before  the 
original  return  has  been  listed,  such  amended  return  will  be  num- 
bered to  agree  with  and  attached  to  the  original  return  in  the 
same  manner.  Similarly,  errors  or  omissions  in  returns  discovered 
by  the  collector  prior  to  the  posting  operate  as  an  amendment  to 
the  amount  of  tax  liability  shown  by  the  return.  In  other  words, 
all  amendments  or  changes  either  increasing  or  decreasing  the 
amount  of  tax  liability  and  whether  originated  by  the  taxpayer 
or  by  the  collector  will  be  reflected  on  the  face  of  the  return  itself 
and  the  posting  to  the  assessment  list  will  be  of  the  correct 
amount.  Amended  returns  showing  a  reduced  tax  liability  will 
not  be  acted  upon  by  collectors  if  the  original  return  has  been 
previously  entered  on  the  assessment  list.  All  claims  pertaining 
to  returns  which  have  been  listed  for  assessment  must  be  sub- 
mitted on  Form  46,  if  the  tax  has  been  paid,  or  on  Form  47,  if  the 
tax  has  not  been  paid.  The  following  classes  of  claims  may  be  in- 
cluded on  Form  751  (if  for  refund),  or  blanket  Form  47  (if  for 
abatement).  Separate  sheets  properly  designated  of  Forms  751 
or  blanket  Forms  47  must  be  prepared  for  returns  on  file  in  the 
Commissioner's  office  and  those  on  file  in  the  collector's  office: 

(a)  All  claims  for  refund  or  abatement  pertaining  to  Form  1040- A 
income  returns  for  the  calendar  year  1918,  or  subsequent  years. 

(b)  Errors  io  computation.  (These  include  only  mistakes  in  arith- 
metic.) (c)  Errors  in  specific  exemptions  on  income  returns. 
(These  include  such  items  as  failure  to  ^ deduct  exemptions  for 
dependents;  the  $2,000  exemption  for  corporations,  etc.)  (d) 
Payments  in  excess  of  the  total  amount  of  tax  due  as  shown  by 
the  return.  (These  include  such  cases  as  a  remittance  of  $1,500 
covering  payment  of  a  tax  liability  of  $1,300,  etc.)  (e)  Amount 
previously  paid  on  submission  of  a  tentat^e  income  return  in  ex- 
cess pf  the  total  tax  liability  shown  by  the  final  return,  (f )  Du- 
plicate payments  or  assessments,  (g)  All  claims  for  refund  on 
account  of  nonrevenue  remittances  forwarded  to  the  collector  in 
error  and  deposited  by  him.  (These  include  such  items  as  state 
or  municipal  taxes  sent  to  the  collector  and  deposited  by  him  as 
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*' unidentified,"  etc.)  All  claims  for  refund  or  abatement  other 
than  those  enumerated  above  will  be  forwarded  to  the  Commis- 
sioner for  settlement.  However,  any  claim  may  be  so  forwarded 
whenever  the  collector  does  not  feel  absolutely  certain  of  the 
law,  regulations  or  precedent  involved,  or  if  his  disbursing  bolid 
is  insufScient  to  enable  him  to  procure  an  advance  on  accountable 
warrant  of  the  requisite  amount  of  funds  frain  which  to  make  pay- 
ment. Before  forwarding  claims  to  the  Commissioner  for  settle- 
ment certification  must  be  made  on  the  claim  of  the  account  num- 
ber, the  amount  of  tax  originally  due,  the  dates  and  amounts  of 
all  payments  or  other  transactions  affecting  such  amount,  and 
the  balance  due  as  shown  by  the  account  on  the  list.  All  claims 
of  this  nature  now  on  file  in  the  collector's  office  and  hereafter  as 
received  should  be  certified  and  forwarded  immediately.  Claims 
submitted  by  taxpayers  direcKto  the  Commissioner  will  in  future 
be  referred  to  the  collector  for  this  certificate  as  to  the  status  of 
the  account  on  the  assessment  list.  Until  so  certified  by  the  col- 
lector such  claims  vrill  not  be  settled.^ 

Suits  to  Recover  Taxes.  If  a  claim  is  rejected  by  the  Commis- 
sioner^ a  judicial  remedy  is  given  the  taxpayer  by  an  action 
a^inst  the  collector  or  the  United  States.  If  the  claim  is  allowed 
by  the  Commissioner  and  payment  refused  by  the  accounting  of- 
ficers, a  suit  may  be  brought  directly  against  the  Government  in 
the  Court  of  Claims.**  The  allowance  of  tiie  claim  by  the  Commis- 
sioner may  be  used  as  the  basis  of  an  action  against  the  United 
States  in  the  Court  of  Claims,  when  payment  is  not  made  by  rea- 
son of  the  refusal  of  any  of  the  officers  of  the  Department  to 
pass  or  to  pay  the  claim,  and  it  will  be  prima  facie  evidence  of 
tl^e  amount  that  is  due,  and  puts  on  the  Government  the  burden 
of  showing  fraud  or  mistake.*'  Before  a  suit  can  be  commenced 
to  recover  taxes  erroneously  or  illegally  assessed  or  collected,  or 
upon  any  penalty  claimed  to  have  been  collected  without  author- 
ity, or  for  any  sum  alleged  to  have  been  excessive  or  in  any  man- 
ner wrongfully  collected,  an  appeal  must  be  made  to  and  a  de- 
cision rendered  by  the  Commissioner,  according  to  the  provisions 
of  law  in  that  regard,  and  the  regulations  of  the  Secretary  es- 

46  T.  D.  2871. 

46  Edison  Electric  Co.  v.  U.  S.  38  Ct.  Cls.  208. 

irrXJ,  S.  y.  Heal  Estate  Savings  Bank,  104  U.  8.  728;  Kaufman  v.  TT.  S., 
96  IT.  8.  567;  Christie-Street  Commission  Co.  v.  TJ.  8.,  136  Fed.  326. 
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tablished  in  pursuance  thereof.  If  such  decision  isr  delayed  more 
than  six  months  from  the  date  of  appeal,  suit  may  be  brought, 
without  first  having  a  decision  of  the  Commissioner,**  but  need 
not  be  commenced  until  within  two  years  after  the  Commissioner 
has  denied  the  claim.^  No  suit  to  recover  taxes  alleged  to  have 
been  erroneously  or  illegally  assessed  or  collected  may  be  main- 
tained in  any  court,  unless  it  is  brought  within  two  years  next 
after  the  cause  of  action  accrued.*^  The  accrual  of  the  cause  of 
action  for  purposes  of  a  suit  against  the  government  or  a  collector 
is  the  date  when  the  Commissioner  decides  adversely  to  the  tax- 
payer ;  that  is,  the.  claimant  may  await  the  decision  of  the  Com- 
missioner, and  if  it  is  adverse,  may  bring  suit  within  two  years 
thereafter.  But  he  is  not  required  to  await  such  adverse  decision ; 
he  may  at  his  election  bring  suit  at  any  time  after  the  expiration 
of  six  months  from  the  filing  of  his  claim  for  refund,  if  no  decision 
has  been  rendered  by  the  Commissioner."  For  example,  if  a  tax 
is  paid  on  June  28,  1919,  the  claim  for  refund  mu^t  be  filed  on  or 
before  June  28, 1921.*«  If  the  claim  is  filed  on  June  28,  1921,  the 
taxpayer  may  commence  his  action  on  December  28,  1921,  if  no 
decision  has  been  rendered  by  the  Commissioner.  If,  however, 
an  -adverse  decision  is  rendered  by  the  Commissioner  on  Septem- 
ber 21,  1921,  the  taxpayer  may  at  once  institute  action  but  has 
until  September  21,  1923,  in  which  to  do  so.  The  rejection  of  a 
claim  by  the  Commissioner,  must  be  on  the  merits  and  not  for 
irregularity  in  the  form  in  order  to  support  an  action.**  If  an 
imperfect  claim  is  filed  within  two  years,  it  seems  to  be  within  the 
statute,  although  the  corrected  application  is  not  made  within 

48  R.  8.,  S  3226.  ' 

MB.  S.,  i§3226  and  3227. 

50  R.  a,  i  3227. 

51  New  York  Mail  and  Transportation  Go.  v.  Anderson,  234  Fed,  590 ;  State 
Line  ft  8.  R.  Co.  v.  Davis,  228  Fed.  246;  Merck  v.  Treat,  174  Fed.  388;  Farrell 
V.  U.  8.,  107  Fed.  639;  Christie  Street  Commission  Co.  v.  U.  S.,  136  Fed.  326; 
Hicks  y.  James'  Administratrix,  48  Fed.  542,  affirmed  110  U.  8.  272;  Cheatham 
V.  TJ.  8.,  92  IT.  S.  85;  Kings  Co.  Inst.  v.  Blair,  116  U.  S.  200.  It  has  been 
held  that  the  cause  of  action  for  purposes  of  an  action  against  the  collector 
accrued  six  months  after  claimant  had  filed  a  claim  for  refund  and  that  the 
claimant  had  two  years  from  that  iaie  within  which  to  bring  suit.  (Schwarz- 
child  &  Sulzberger  Co.  v.  Rucker,  143  Fed.  656.)  This  seems  to  be  the  view 
of  the  Treasury  Department.  •  See  Reg.  45,  Art.  1037. 

52  New  York  Mail  and  Transportation  Co.  y.  Anderson,  234  Fed.  590. 
58  Hicks  y.  James'  Administratrix,  48  Fed.  542,  affirmed  110  U.  8.  272. 
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that  time,  and  if  suit  is  brought  within  two  years  after  rejection 
of  the  corrected  claim,  it  is  within  the  statute,  although  more  than 
two  years  have  expired  since  the  first  rejection.  If  the  applica- 
tion for  refund  was  filed  more  than  two  years  after  paying  the 
tax,  suit  cannot  be  maintained,  and  the  fact  that  the  Commis- 
sioner rendered  an  adverse  decision  on  the  application,  when  filed, 
does  not  operate  to  extend  the  time.** 

Suit  Against  GoiiLECTOBS.  The  collector  who  exacted  the  tax 
may  be  sued  for  the  recovery  thereof,  but  an  action  thereon  can- 
not be  commenced  against  his  successor  in  office.  The  remedy  lies 
in  an  action  against  the  collector  to  whom  the  tax  was  paid,  or  in 
an  action  against  the  United  States.**  It  has  been  held  that  aai 
action  of  (issumpsit  may  be  maintained  against  the  collector  who 
actually  exacted  the  tax,  and  such  action  can  be  revived  against 
the  personal  representative  of  the  deceased  collector.**  When 
once  an  action  has  been  lawfully  commenced  against  a  collector, 
it  does  not  abate  by  reason  of  the  expiration  of  his  term,  but  in 
such  event  the  court  may,  under  the  express  provisions  of  a  stat- 
ute,*"^ allow  the  suit  to  be  maintained  against  his  successor.  Suits 
against  collectors  are  brought  on  the  theory  of  money  had  and^ 
received  and  in  such  suits  the  plaintiff  may  recover  only  such 
money  as  he  is  in  equity  entitled  to,  and  as  defendant  is  not  en- 
titled to  retain.** 

Suits  Against  the  United  States.  Suit  for  recovery  of  taxes 
alleged  to  have  been  wrongfully  assessed  and  collected  may  be 
maintained  directly  against  the  United  States  undet:  the  so-called 
Tucker  Act.**  In  answer  to  the  question,  *'Can  the  plaintiff  bring 
suit  to  recover  taxes,  alleged  to  ^ave  been  wrongfully  assessed 
and  collected  under  the  corporation  tax  law,  directly  against  the 
United  States  under  the  Tucker  Act,  other  requirements  of  law 

M  P.  S.  By.  Co.  V.  Herold,  219  Fed.  301. 

B6  PhUadelpliia  H.  and  P.  B.  Co.  v.  Lederer,  242  Fed.  492;  Boberts  v.  Lowe, 
236  Fed.  604.  In  the  latter  case  the  court  said  the  latter  remedy  was  appar- 
ently authorized  by  the  case  of  U.  S.  v.  Emery,  237  U.  8.  28.  As  to  suing  a 
collector  personally  under  a  state  law  for  damages  in  wrongfully  collecting 
taxes,  see  P.  S.  By.  Co.  v.  Herold,  229  Fed.  902,  910. 

W  Patton  V.  Brady,  Executrix,  184  TJ.  8.  608. 

WAct  of  February  8,  1899;  30  Stat.  L.  822,  c.  121. 

58  N.  T.  Life  Ins.  Co.  v.  Anderson,  257  Fed.  576. 

M  Judicial  Code  §24,  120;  Ch.'397,  24  Stat.  635  (U.  S.  CompUed  Stats. 
p.  3635). 
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having  been  complied  with,  or  is  its  remedy  against  the  Collector 
of  Internal  Revenue  by  whom  the  assessment  and  collection  were 
made"  it  was  held  that  the  question  was  no  longer  open.^  The 
Tucker  Act  refers  to  original  suits,  and  does  not  permit  a  recov- 
ery of  demands  against  the  United  States  on  counterclaims.^^ 

Protest  and  Dubess.  In  order  to  maintain  an  action  for  the 
recovery  of  taxes  it  is  necessary  that  the  tax  shall  have  been  paid 
under  protest  and  duress.^ 

CiiAiMS  FOR  Refund  of  Sums  Recovered  by  Suit. Claims  by 

taxpayers  for  the  amount  of  a  judgment  ^representing  taxes  or 
penalties  erroneously  collected  should  be  made  on  form  46.  The 
ehtimant  should  state  the  grounds  of  his  claim  under  oath,  giv- 
ing the  names  of  all  the  parties  to  the  suit,  the  cause  of  action, 
the  date  of  its  commencement,  the  date  of  the  judgment,  the  court 
in  which  it  was  recovered,  and  its  amount.  To  this  affidavit  there 
^should  be  annexed  a  certified  copy  of  the  final  judgment,  a  cer- 
tificate of  probable  cause,  and  an  itemized  bill  of  the  costs  paid 
receipted  by  the  clerk  or  other  proper  officer  of  the  court,  together 
with  a  certified  copy  of  the  docket  entries  of  the  court  in  the  case, 
or  so  much  thereof  as  may  be  required  by  the  Commissioner. 
When  a  recovery  is  had  in  any  suit  or  proceeding  against  a  col- 
lector or  other  officer  of  the  revenue  for  any  act  done  by  him,  or 
for  the  recovery  of  any  money  exacted  by  or  paid  to  him  and  by 
him  paid  into  the  Treasury,  in  the  performance  of  his  official 
duty,  and  the  court  certifies  that  there  was  probable  cause  for 
the  act  done  by  the  collector  or  other  officer,  or  that  he  acted  un- 
der the  directions  of  the  Secretary  of  the  Treasury,  or  other 
proper  officer  of  the  Government,  no  execution  vnll  issue  against 
such  collector  or  other  officer,  but  the  amount  so  recovered  will, 
upon  final  judgment,  be  provided  for  and  paid  out  of  the  proper 
appropriation  from  the  Treasury.  If  the  judgment  debtor  shall 
have  already  paid  the  amount  recovered  against  him,  the  claim 
should  be  made  in  his  name.  There  should  also  be  a  certificate 
of  the  clerk  of  the  court  in  which  the  judgment  was  recovered  (or 
other  satisfactory  evidence),  showing  that  the  judgment  has  been 
satisfied  and  specifying  the  exact  sum  paid  ^in  its  satisfaction, 

60  Emery,  Bird  Thayer  Realty  Co.  v.  U.  S.,  198  Fed.  242,  citing  Christie- 
Street  Commission  Co.  y.  U.  S.,  136  Fed.  326. 
ei  U.  S.  V.  Nipissing  Mines  Co.,  206  Fed.  431. 
99  For  a  discussion  of  this  subject  see  Chapter  35. 
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witL  a  detail  of  all  items  of  costs  which  were  paid  by  the  judg- 
ment debtor  or  for  which  he  is  liable.** 

Becovery  of  Interest.  It  is  a  well-settled  principle  that  the 
United  States  is  not  liable  to  pay  interest  on  claims  against  it, 
in  the  absence  of  express  statutory  provision  to  that  effect.  It  has 
been  established  as  a  general  rule  in  the  practice  of  the  Qovern- 
ment  that  interest  is  not  allowed  on  claims  against  it,  whether 
such  claims  originate  in  contract  or  in  tort ;  Whether  they  arise  in 
the  ordinary  business  of  administration,  or  the  private  acts  of 
relief  by  Congress  on  special  application.  The  only  recognized 
exceptions  are  where  the  Government  stipulates  to  pay  interest, 
and  where  interest  is  given  expressly  by  an  Act  of  Congress, 
either  by  the  name  of  interest,  or  damages.  Not  only  is  this  the 
general  principle  and  settled  rule  of  the  executive  department  of 
the  Government,  but  it  has  been  the  rule  of  the  legislative  de- 
partment, because  Congress,  though  well  knowing  the  rule  ob- 
served at  the  Treasury,  and  frequently  invited  to  change  it,  has 
refused  to  pass  any  general  law  for  the  allowance  and  payment 
of  interest  on  claims  against  the  Government.**  Where  a  person 
accepts  from  the  Government  without  objection  a  refund  of  a  sum 
illegally  exacted  he  gives  up  his  right  to  sue  for  interest.**  The 
ground  for  refusal  to  allow  interest  is  the  presumption  that  the 
Government  is  always  ready  and  willing  to  pay  its  ordinary  debts. 
When,  however,  an  illegal  tax  has  been  collected,  the  citizen  who 
has  paid  it,  and  has  been  obliged  to  br^ng  suit  against  the  col- 
lector, is  entitled  to  interest  in  the  event  of  recovery^  from  the 
date  of  the  illegal  exaction.**  In  a  case  where  there  had  been  a 
delay  of  thirty  years  in  prosecuting  a  claim  to  recover  internal 
revenue  taxes,  interest  was  not  allowed  from  the  date  of  payment 
of  the  taxes,  but  was  allowed. from  the  time  of  commencing  the 
suit.*^  It  has.  been  held  that  where  railroads,  seeking  to  recover 
internal  revenue  taxes  illegally  assessed,  delayed  in  pressing  their 
claims  on  account  of  an  understanding  with  the  collectors  that 
the  claims  should  await  the  decision  of  other  pending  cases,  but  it 

eSBeg.  45,  Arts.  1031  and  1038. 
84  U.  S.  V.  Bayard,  127  .U.  S.  251. 
«B  Stewart  v.  Barnes,  153  XT.  8.  456. 

eeErskine  v.  Van  Arsdale,  16  Wall.  75;  Old  Colony  R.  Co.  v.  Gill,  257  Fed. 
220;  Redfield  v.  Bartels,  139  TT.  S.  694. 
87  Bnrrougb  v.  Abel,  105  Fed.  366. 
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became  apparent  that  the  question  of  interest  could  not  h€  ad- 
justed, the  railroad's  conduct  did  not  disentitle  them  to  interest 
for  any  lack  of  diligence  in  prosecution.^*  It  seems  clear  that  in 
a  suit  against  a  collector  interest  may  be  recovered  whether  or 
not  the  same  rule  applies  to  suits  against  the  United  States.**  On 
recovery  of  a  judgment  against  a  collector  for  the  amount  of  an 
internal  revenue  tax  illegally  collected,  the  plaintiff  is  entitled  to 
have  the  judgment  state  that  it  is  with  interest.''*  Where  judg- 
ment is  recovered  in  an  action  against  a  collector,  interest  may- 
be recovered  up  to  the  time  final  judgment  is  entered  and  a  cer- 
tificate from  the  trial  court  that  there  was  probable  cause  for 
the  collection  of  the  tax  has  been  given.  Upon  giving  such  cer- 
tificate the  claim  becomes  one  against  the  United  States,  stopping 
the  right  to  further  interest,  unless  a  review  of  the  judgment  by 
an  appellate  court  is  obtained,  in  which  event  the  judgment  upon 
the  mandate  of  the  appellate  court  will  be  treated  as  a  final  judg- 
ment, to  the  rendition  of  which  interest  will  be  allowed,  unless  the 
plaintiff  unduly  delays  the  presentation  of  his  claim.''*  A  suit 
against  a  collector  is  a  private  suit  and  there  is  no  claim  against 
the  Government  until  a  certificate  of  probable  cause,  under  the 
Revised  Statutes,''*  has  been  obtained  from  the  court,  at  which 
time  the  Government  assumes  a  definite  liability  of  the  collector, 
which  does  not  include  the  payment  of  interest  thereafter ;  neither 
is  there  any  further  personal  liability  on  the  part  of  the  collector. 
The  interest  which  may  be  recovered  is  that  put  into  the  judg- 
ment before  there  is  any  certificate  of  probable  cause,  and  if  none 
has  been  put  in,  the  Government  assumes  no  part  of  the  liability 
of  the  defendant.  The  liability  assumed  by  the  Government  in- 
cludes interest  and  costs  forming  part  of  the  recovery,  but  does 
not  include  interest  after  judgment.''* 

Costs.    The  Revised  Statutes  ''*  authorize  the  Commissioner  to 
repay  to  any  collector  or  deputy  collector  the  full  amount  of  such 

ea  Boston  &  P.  B.  Corp.  v.  Gill,  257  Fed.  221. 

69  Conant  v.  Kinney,  162  Fed.  581. 

70  New  York  Mail  and  Newspaper   Transportation  Co.   y.  Anderson,   234 
Fed.  590. 

71  Elock  Produce  Co.  ▼.  Hartson,  212  Fed.  758.    . 
78  B.  8.,  S  989. 

7»  White  V.  ArAur,  10  Fed.  80. 

7i  B.  8.)  S  3220,  as  amended  by  the  Bevenue  Act  of  1918.    The  amendment 
extends  the  provision  to  assessors,  assistant  assessors  and  agents. 
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sums  of  money  ds  may  be  recovered  against  him  in  any  court,  for 
any  internal  revenue  taxes  collected  by  him,  with  the  cost  and  ex- 
penses of  suit^  also  all  damages  and  costs  recovered  against  any 
assessor,  assistant  assessor,  collector,  deputy  collector,  agent  or 
inspector  in  any  suit  brought  against  him  by  reason  of  anything 
done  in  the  due  performance  of  his  official  duty.  Under  this  sec- 
tion costs  may  be  recovered  against  the  collector.''*  Judgment  is 
usually  given  in  the  District  "Court  for  costs  and  interest. 

Claims  for  Abatement  of  XTnoolIectible  Taxes.  When  a  tax  is 
found  to  be  uncollectible,  the  collector  or  deputy  collector  who 
made  the  demand  for  payment  and  is  conversant  with  the  facts 
may  prepare  a  claim  for  abatement  on  form  53.  Although  cred-^ 
its  allowed  on  account  of  insolvency  or  absconding  release  the 
collector  from  the  obligation  created  by  his  receipt  for  the  amount 
credited,  the  obligation  to  pay  still  remains  upon  the  person  as- 
sessed. It  is  the  duty  of  the  collector,  to  use  the  same  diligence 
to  collect  a  tax  after  it  has  been  abated  as  uncollectible  as  before 
abatemeij;.  Collectors  should  therefore  keep  a  record  of  all  taxes 
thus  credited  and  of  the  persons  from  whom  they  are  due,  and 
should  enforce  payment  whenever  it  is  in  their  power  to  do  so.''* 

WDe  Bary  v.  Carter,  102  Fed.  130.  However,  see  Treat  v.  Farmers  Loan 
and  Tmst  06.,  1S5  Fed.  760,  763,  as  to  costs  in  the  Supreme  Court  and  Circuit 
Court  of  Appeals. 

78  Beg.  45,  Art.  1033. 


F.T. 
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EXAMINATION  OF  TAXP ATESS^  BOOKS 

The  Revenue  Act  of  1918  and  the  Revised  Statutes  contain 
certain  provisions  for  the  examination  of  taxpayers'  books  by 
revenue  agents  or  inspectors,  the  attendance  of  witnesses  before 
the  Commissioner  and  the  production  of  books  in  suits  or  pro- 
ceedings arising  under  the  revenue  laws  which  are  set  forth  in 
the  following  paragraphs. 

Ezaminatioii  of  BookB.  For  the  purpose  of  ascertaining  t&e 
correctness  of  any  return  or  making  a  return  where  none  has 
been  made,  the  Commissioner  may,  by  any  revenue  agent  or  in- 
spector designated  by  him  for  that  purpose,  examine  any  books, 
papers,  records  or  memoranda  bearing  upon  the  matters  required 
to  be  included  in  the  return.* 

Requiring  Attendance  of  Witnesses.  For  the  purpose  stated 
in  the  previous  paragraph  the  Commissioner  may  require  the 
attendance  of  the  person  rendering  a  return  or  of  aiiy  oflScer  or 
employee  of  such  person  or  the  attendance  of  any  other  person 
having  knowledge  in  the  premises^  and  may  take  his  testimony 
with  reference  to  the  matters  required  to  be  included  in  such 
return.  The  Commissioner,  every  collector,  deputy  collector, 
internal  revenue  agent,  and  internal  revenue  officer  assigned  to 

1  Bevenue  Act  of  1918,  f  1305.  In  relation  to  the  inciwie  tax  this  proviaion' 
seems  to  supplant  B.  S.,  (3173,  which  as  amended,  omits  the  second  ease  "in 
case  of  income  tax  on  or  before  the  first  day  of  March  in  each  year,  or  on 
or  before  the  last  day  of  the  sixty  day  period  next  following  the  closing  date 
of  the  fiscal  year  for  which  it  makes  a  return  of  its  income"  and  also  omits 
the  phrase  '  *  amount  of  annual  income  charged  with  a  duty  or  tax. ' ' 

8  The  italicized  words  would  seem  to  have  been  inserted  to  avoid  the  effect 
of  such  decisions  as  In  re  Chad  wick,  5  Fed.  Gas.  No.  2,570,  11  Int.  Bev.  Bee 
126,  133,  which  held  under  a  similar  statute  that  the  books  which  the  assessor 
has  the  right  to  examine  are  those  of  the  person  whose  assessment  is  in  ques- 
tion and  not  those  of  third  persons  who  have  had  dealings  with  him,  and 
consequently  that  a  corporation  was  not  bound  to  produce  its  books  upon  an 
inquiry  into  the  income  of  its  shareholders. 
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duty  under  an  internal  revenue  agent  is  clothed  with  power  to 
administer  oaths  to  such  person  or  persons  as  may  be  required 
to  attend  any  hearing  before  him.' 

Requiring  Ptoductiot  of  Books.  In  all  suits  and  proceedings, 
other  than  criminal,**iftrising  under  any  of  the  revenue  laws  of 
the  United  States,  the  attorney  representing  the  Government 
may,  whenever  in  his  belief  any  business-book,  invoice  or  paper, 
belonging  to  or  under  the  control  of  the  defendant  or  claimant, 
will  tend  to  prove  any  allegation  made  by  the  United  States, 
make  a  written  motion  particularly  describing  such  book,  invoice 
or  paper,  and  setting  forth  the  allegation  which  he  expects  to 
prove;  and  thereupon  the  courj  may,  at  its  discretion,  issue  a 
notice  to  the  defendant  or  claimant  to  produce  the  same.  Upon 
failure  to  do  so  the  allegation  stated  in  the  motion  is  taken  as 
confessed,  unless  the  failure  or ""  refusal  is  explained  to  the  sat- 
isfaction of  the  coart.^  This  provision  applies  to  proceedings 
under  the  internal  revenue  laws  as  well  as  the  customs  revenue 
laws.* 

Enforcement  ^of  ProvisioiiB  Bequiring'  Examination,  Attend- 
ance and  Ptodnotion.  If  any  person  is  sfummoned  to  appear,  to 
testify,  or  to  produce  books,  papers  or  other  data,  the  United 
States  District  Court  for  the  district  in  which' such  person  re- 
sides is  invested  with  jurisdiction  of  appropriate  means  to  compel 
such  attendance,  testimony,  or  production  of  books,  papers  or 
other  data,  and  to  make  and  issue,  both  in  actions  at  law  and 
suits  in  equity,  such  writs,  orders,  judgments,  decrees  and  process 
as  may  be  necessary  or  appropriate  for  the  enforcement  of  any 
provisions  requiring  such  attendance,  testimony  or  production, 
but  only  at  the  instance  of  the  United  States.  Any  remedy  of 
application  to  the  District  Court  is  in  addition  to  and  not  ex- 
clusive of  any  and*  all  remedies  of  the  United  States  in  such 
courts  and  otherwise  to  enforce  afuch  provisions.'' 

SBevenae  Aet  of  1918,  |1305;  B.  S.,  |  3165,  as  amended. 

4  In  Boyd  v.  TJ.  S.,  116  IT.  S.  616,  it  was  held  that  proceedings  to  forfeit  a 
person's  goods  for  an  offense  against  the  law,  though  civil  in  form,  and 
whether  in  rem  or  M  personam,  was  a  "crimuial"  case,  within  the  meaning 
of  this  provision  of  law. 

ft  Act  of  June  22,  1874, 18  Stat.  187. 

6  V,  8.  V.  Distillery   No.  28,  25  Fed.  Cas.  No.  14,966. 

7  Bevenue  Act  of  1918,  1 1318. 


580  FEDERAL  INCOME  TAX 

■ 

Oonstitatioiiality  of  Statute  Providing  for  Ezamixiation  and 
Production  of  Books.  It  has  been  held  that  (1)  the  above  men- 
tioned provision  of  law  requiring  the  production  of  books  is  un- 
constitutional and  void  as  to  suits  for  penalties  or  to  establish  a 
forfeiture,  because  repugnant  to  the  Fourth  and  Fifth  amend- 
ments to  the  Constitution,  which  are  to  be  construed  in  relation 
to  each  other;  (2)  actual  entry  upon  premises  and  search  for 
and  seizure  of  papers  is  not  required  to  bring  a  ease  within  the 
meaning  of  the  Fourth  amendment  prohibiting  unreasonable 
searches  and  seizures;  (3)  a  compulsory  production  of  a  party's 
private  books  and  papers  to  be  used  against  him  or  his  property 
in  a  criminal  or  penal  proceeding  or  proceeding  for  a  forfeiture 
is  within  the  spirit  of  such  amendment;  (4)  it  is  equivalent  ti' 
compulsory  production  to  make  non-production  a  confession  of 
the  allegations  which  it  is  pretended  such  books  will  prove;  (5} 
a  proceeding  to  forfeit  goods,  though  civil  in  form  and  whether 
in  rem  or  in  personam,  is  a  criminal  case  within  the  meaning  of 
the  Fifth  Amendment  which  declares  that  no  man  ''shall  be 
compelled  in  any  criminal  case  to  be  a  witness  against  himself'' ; 
and  (6)  the  seizure  or  compulsory  production  of  a  man's  private 
papers  to  be  used  against  him  is  equivalent  to  compelling  him 
to  be  a  witness  against  himself.'  It  is  doubtful,  however,  whether 
this  decision  and  others  of  a  similar  purport*  relate  to  proceed- 
ings to  assess  and  recover  unpaid  taxes,  or  to  discover  the  ex- 
tent of  a  person's  tax  liability,  to  accomplish  which  ends  the' 
compulsory  production  of  books  and  papers  may  be  considered 
a  legitimate  and  appropriate  means  within  the  legislative  dis- 
cretion. The  constitutionality  of  ^  similar  statute  for  the  en- 
forcement of  the  internal  revenue  laws  has  been  upheld,^*  and 

8  Boyd  V.  U.  8.,  116  U.  S.  616. 

9  Weeks  v.  U.  S.,  232  TJ.  S.  383;  In  re  Pacific  Railway  Gomm.,  32  Fed.  241. 

10  In  re  Strouse,  23  Fed.  Cas.  No.  13548;  1  Sawy.  605;  11  Int.  Rev.  Rec  182. 
In  re  Piatt,  19  Fed.  Cas.  No.  11,212,  a  distinction  is  pointed  out  between  the 
constitutionality  of  an  act  and  the  constitutionality  of  the  manner^ in  which 
the  act  is  administered  in  any  particular  6ase,  as  follows:  ''A  search  and 
seizure  may  be  unreasonably  conducted,  in  execution,  under  the  statute  author- 
izing it,  and  thus  the  right  of  security  sought  to  be  protected  by  the  fourth 
amendment  may  be  violated;  and,  under  what  is  due  process  of  law,  as  author- 
ized by  the  statute,  a  person  may  be  deprived  of  his  property,  when  the  statute 
did  not  contempltite  or  authorize  such  deprivation,  and  thus  the  fifth  amend 
ment  may  be  violated.    But  these   things  are  not  the  fault  of  the  statute 
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it  has  been  asserted  that  acts  conferring  the  high  power  upon 
administrative  ofiScers  of  compelling  the  production  of  books  and 
attendance  of  persons  have  l>een  acquiesced  in  for  so  long  a  time 
without  ^serious  objection  that  their  constitutionality  is  no  longer 
open  to  debate.^^  Upon  a  habeas  carpus  proceeding  in  the  case 
of  a  tobacco  manufacturer  who  was  committed  for  failure  to 
appear  and  produce  books  in  obedience  to  a  summons,  it  was  held 
that  (1)  he  must  bring  the  books  containing  the  entries  relating 
to  his  business  before  the  assessor;  and  (2)  he  might  then  be 
asked  to  exhibit  any  entry  relating  to  a  particular  point  and  if 
he  should  say  he  could  not  do  so  without  incriminating  himself, 
he  would  be  protected  from  exhibiting  it."  In  a  later  case  *•  in 
the  Supreme  Court,  which' sustained  the  validity  of  the  Inter- 
state Commerce  Act  so  far  as  it  gave  power  to  the  Commission 
to  require  the  attendance  of  witnesses  and  the  production  of  pa- 
pers, it  was  held  that  it  was  open  to  each  witness  to  contend 
that  he  was  protected  by  the  Constitution  from  answering  the 
questions  propounded  to  him,  that  he  was  not  legally  bound  to 
produce  the  books  or  papers,  and  that  neither  the  questions  pro- 
pounded nor  the  books  called  for  related  to  the  matter  under 
investigation.  This  authority  by  analogy  would  seem  to  dispose 
of  the  argument  that  information  brought  out  in  a  proceeding 
under  the  internal  revenue  laws  to  ascertain  the  amount  of  tax 
liability  of  any  taxpayer  might  be  used  against  him  in  a  later 
criminal  proceeding  or  proceeding  for  a  penalty  or  forfeiture. 

as  it  standB.  Th^  grow  out  of  the  fact  that  the  statute  ib  administered,  in 
the  particular  ease,  in  a  manner  not  authorized  by  the  statute.  They  are  yiola- 
tive  alike  of  the  statute  and  of  the  constitution,  but  they  have  no  effect  to 
make  the  statute  unconstitutionaL " 

11  Perry  ▼.  Newsome,  19  Fed.  Cas.  No.  11,009;  10  Int.  Bev.  Bee  20. 

IS  In  re  Lippman,  3  Ben.  95;  15  Fed.  Cas.  No.  8,382;  9  Int  Bev.  Bee.  1. 
This  ease  arose  under  section  14  of  the  act  of  June  30,  1864. 

13  Interstate  Commerce  Commission  v.  Brimson,  154  IT.  S.  447;  155  TJ.  8.  3. 
This  argument  is,  disposed  of  in  another  manner  in  Be  Phillips,  19  Fed.  Cas. 
No.  11097;  10  Int.  Bev.  Bee.  107.  The  court  makes  the  following  quotation 
from  Peo. -V.  HacUey,  24  N.  Y.  83:  "But  neither  the  law  nor  the  constitu- 
tion is  80  sedulous  to  screen  the  guilty  as  the  argument  supposes.  If  a  man 
cannot  give  evidence  upon  the  trial  of  another  x>er9on  without  disclosing  cir- 
cumstances which  will  make  his  own  guilt  apparent,  or  at  least  capable  of 
proof,  though  his  account  of  the  transaction  should  never  be  used  as  evidence, 
it  is  the  misfortune  of  his  condition  and  not  any  want  of  humanity  in  the 
law.»' 
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While  a  witness  being  examined  de  bene  esse  under  section  863 
of  the  Revised  Statutes  may  be  compelled  to  produce  books  and 
papers  which  wo^ld  be  material  evidence  for  the  party  calling 
him  upon  the  trial  ofjthe  ease,  he  may  not  be  compelled  to  pro 
duce  his  books  and  papers  merely  for  the  piKpose  of  refreshing 
his  memory.^*  The  cases  upon  this  point  are  in  some  confusion 
and  the  distinction  between  criminal  or  quasi-criminal  proceed- 
ings involving  penalties  and  forfeitures  and  proceedings  to  as- 
certain and  recover  the  amount  of  any  tax  due,  is  nowhere  clearly 
drawn. 

Corporations.  It  will  be  noted  that  in  so  far  as  the  above  men- 
tioned provisions  relating  to  the  examination  of  witnesses  and 
the  production  of  books  and  papers  have  been  or  may  still  be 
declared  void,  their  unconstitutionality  is  based  upon  a  violation 
of  the  Fourth  and  Fifth  amendments  to  the  Constitution  of  the 
United  States.  It  is  by  no  means  definitely  settled  to  what  extent 
corporations,  which  are  creatures  of  the  state,  ate  protected  and 
given  immunity  by  virtue  of  such  amendments.  In  a  compara- 
tively recent  case  in  the  Supreme  Court  ^  it  was  held  that  cor- 
porations were  not  protected  by  the  Fifth  amendment  and  that 

while  an  individual  may  lawfully  refuse  to  answer  incriminating 

.  « 

14  TJ.  S.  ▼.  Tilden,  28  Fed.  Cas.  No.  16,522;  10  Ben.  566;  25  Int.  Ber. 
Bee.  352. 

15  Hale  ▼.  Henkel,  201  U.  S.  43;  Nelson  t.  U.  S.,  201  TJ.  8.  92.  The  court 
ivas  considerably  divided  in  this  case.  The  opinion  of  the  majority  was  de- 
livered by  Mr.  Justice  Brown.  Mr.  Justice  Harlan  delivered  a  separate  con- 
curring opinion  in  which  he  went  further  than  the  majority  and  stated  his 
opinion  that  a  corporation  could  not  claim  immunity  under  the  Fourth  amend- 
ment for  the  reason  that  it  is  not  a  part  of  the  ''people"  or  embraced  by 
the  word  "persons"  as  used  in  that  amendment.  Mr.  Justice  McKenna,  also 
concurring,  stated  his  opinion  that  corporations  had  no  immunity  under  the 
Fourth  amendment,  because  as  stated  in  Boyd  v.  U.  S.,  116  XT.  8.  616,  the 
Fourth  and  Fifth  amendments  were  complimentary  of  each  other  and  the 
denial  of  the  protection  of  one  carried  a  denial  of  the  protection  of  the  other. 
Mr.  Justice  Brewer,  with  whom  the  Chief  Justice  concurred,  dissented,  and 
stated  their  opinion  that  the  immunities  and  protection  of  the  Fourth  and 
Fifth  amendments  are  available  to  corporations  so  far  as  in  the  nature  of 
things  they  are  applicable.  In  International  Mining  Co.  v.  Pennsylvania  Bail- 
road  Co.,  152  Fed.  557,  Judge  Holland,  in  holding  that  a  corporation  may  not 
refuse  to  produce  its  books  in  an  action  against  it  to  recover  damages  or 
penalties  for  a  violation  of  the  Interstate  Commerce  Commission  act,  ezpressefi 
the  opinion, that  the  question  had  been  practically  disposed  of  by  the  Henhel 
case. 
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questions  unless  protected  by  an  immunity  statute,  it  does  not 
follow  that  a  corporation  vested  with  special  privileges  and  fran- 
chises may  refuse  to  produce  its  books  and  papers,  but  the  court 
expressly  stated  that  it  did  not  wish  to  be  understood  as  holding 
that  a  corporation  is  not  entitled  to  immunity  under  the  Fourth 
amendment  against  unreasonable  searches  and  seizures. 

National  Banks.  The  law  under  which  national  banks  are  in- 
corporated, which  provides  for  the  occasional  examination  of 
their  affairs  and  reports  of  their  condition  to  the  national  gov- 
ernment and  enacts  that  they  shall  not  be  subject  to  any  visltorial 
powers  other  than  are  authorized  by  the  act  or  are  vested  in  the 
courts  of  justice,  does  not  exempt  them  from  liability  to  exam- 
ination.*^ 

Examination  of  Books  and  Papers  ijx  the  Oases  of  Special 
Taxes  and  Other  Oases.  In  the  case  of  any  special  tax  and  in 
the  case  of  other  *^  taxes  it  is  the  duty  of  any  person,  partner- 
ship, firm,  association  or  corporation  liable  to  make  a  verified 
return  to  the  collector  where  the  articles  or  objects  or  goods, 
wares  or  merchandise  charged  with  the  tax  are  located.  In  case 
of  failure  to  make  such  return,  if  the  person  liable  consents  to 
disclose  the  particulars,  it  is  the  duty  of  the  collector  or  deputy 
collector  to  make  the  list  or  return  which,  when  consented  to,  is 
received  as  the  return  of  such  person.  If  any  person,  on  being 
notified  or  required  to  make  this  return  by  the  leaving  at  his 
place  of  residence  or  business  with  someone  of  suitable  age  or 
discretion  or  the  depositing  in  the  nearest  post  office  a  memoran- 
dum addressed  to  him,  refuses  or  neglects  to  make  the  return 
within  ten  days  from  the  date  of  the  notice,  or  delivers  any 
return,  which  in  the  opinion  of  the  collector  is  erroneous,  false 
or  fraudulent .  or  contains  any  under-valuation  or  under-state- 
ment,  or  refuses  to  allow  a  regularly  authorized  government  offi- 
cer to  examine  his  or  its  books,  the  collector  may  summon  such 
person,  partnership,  firm,  association  or  corporation  or  any  per- 
son having  possession,  custody  or  care  of  the  books  of  account 
containing  entries  relating  to  the  business  of  such  person,  part- 
nership, firm,  association  or  corporation,  or  any  other  person, 
to  appear  before  him  and  produce  the  books  and  give  testimony 

16  U.  S.  V.  Rhawn,  27  Fed.  Cas.  No.  16,150. 

17  9^  note  J. 
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or  answer  interrogatories  respecting  any  objects  liable  to  tax  or 
the  returns  thereof.  When  the  petson  intended  to  be  summoned 
does  not  reside  in  the  State  or  territory  in  whid^  the  collector's 
district  lies,  the  collector  may  enter  any  collection  district  where 
the  person  may  be  found  and  there  make  the  above  examina- 
tion." 

Inspeotion  of  Qoyenunent  Contracts.  Every  person  who  on  or 
after  April  6,  1917,  entered  into  any  contract,  undertaking,  or 
agreement  with  the  United  States  or  with  any  department,  bu- 
reau, officer,  commission,  board,  or  agency  under  the  United 
States  or  acting  in  its  behalf,  or  with  any  other  person  having 
contract  relations  with  the  United  States,  for  the  performance 
of  any  work  or  the  supplying  of  any  materials  or  property  for 
the  use.  of  or  for  the  account  of  the  United  States,  is  required, 
within  thirty  days  after  a  request  of  the  Commissioner  therefor, 
to  file  with  the  Commissioner  a  true  and  correct  copy  of  every 
such  contract,  undertaking,  or  agreement.  Failure  to  comply 
with  such  requests  of  the  Commissioner  is  punishable  as  a  mis- 
demeanor and  by  a  fine  of  not  more  than  $1,000,  or  by  imprison- 
ment for  not  more  than  one  year,  or  both.  The  Commissioner 
(when  not  violative  of  the  technical  military  or  naval  secrets  of 
the  Government)  has..access  to  all  information  and  data  relating 
to  any  such  contract,  undertaking  or  agreement,  in  the  posses- 
sion, control  or  custody  of  any  department,  bureau,  board,  agency, 
officer  or  commission  of  the  United  States  and  may  call  upon 
any  such  department,  bureau,  board,  agency,  officer  or  commis- 
sion for  a  full  statement  and  description  of  any  allowance  for 
amortization,  obsolescence,  depreciation  or  loss,  or  of  any  val- 
uation, appraisal,  adjustment  or  final  settlement,  made  in  pursu- 
ance of  any  such  contract,  undertaking,  or  agreement." 

Instructions  to  Revenue  Agents.  The  f ollowings  instructions 
have  been  given  by  the  Treasury  Department  to  revenue  agents 
and  examiners:  ''In  conducting  their  examination  the  agents 
will,  except  in  clear  cases  of  misrepresentation,  proceed  on  the 
assumption  that  all  errors  in  the  returns  rendered  are  uninten- 
tional ;  and  they  will,  so  far  as  possible,  make  their  examination 
in  such  manner  as  not  to  interfere  with  the  company's  business, 

ISR.  8.,  13178  afl  amended.    See  Beg.  S8,  Art.  186. 
ISBeveiiTie  Act  of  1918,  f  1408. 
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either  as  to  the  use  of  its  books  or  in  the  general  conduct  of  its 
affairs.  Contentions  lyith  officers,  employees  or  representatives 
of  corporations  are  to  be  carefully  avoided,  and  no  action  that 
may  cause  friction,  that  is  not  necessary  in  the  proper  perform- 
ance of  their  duties,  must  be  indulged  in  by  officers  making  these 
examinations.  Ordinarily  no  veiy  extended  examination  of  the 
company's  books  will  be  necessary,  as  the  verification  of  the 
particular  items  to  which  attention  has  been  called  will  be  suffi- 
cient. "Where,  however,  a  thorough  examination  is  found  to  be 
necessary,  and  the  accounts  are  so  kept  as  to  involve  much  labor 
in  their  examination,  the  agent  may  assign  two  assistants  for 
this  purpose.  Where  discrepancies  between  the  company's  books 
and  the  return  made  are  discovered,  the  officers  of  the  company 
should  be  given  full  opportunity  to  explain  the  same,  and  t( 
furnish,  if  so  desired,  a  sworn  statement  in  reference  thereto 
In  such  cases  the  agent  will,  if  deemed  necessary,  require  the 
attendance  of  an^  officer  or  employee  of  the  company,  and  there 
examine  such  officer  or  employee  respecting  the  matter  under 
investigation.  The  witnesses  in  such  cases  should  be  duly  sworn 
by  the  agent,  and  in  ease  of  refusal  of  any  such  officer  or  em- 
ployee to  testify,  or  in  the  case  of  refusal  to  produce  the  books 
or  papers  called  for,  the  agent  will  at  once  report  the  fact  to 
this  office.  "«• 

80  T.  D.  1617. 
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To  assist  in  the  administration  of  the  income  tax  law,  certain 
information  is  required  to  be  furnished  by  brokers  as  to  their 
customers,  by  corporations  as  to  dividend  and  interest  payments, 
by  first  or  last  banks  or  collection  agencies  as  to  foreign  items, 
and  by  individuals,  partnerships  and  corporations  generally  (in- 
cluding lessees  or  mortgagors  of  real  or  personal  property, 
fiduciaries,  and  employers)  as  to  payments  of  income  to  others, 
in  order  that  the  Treasury  Department  may  have  data  on  which 
to  audit  returns  of  income.^  The  several  classes  of  payments 
which  are  required  to  be  reported,  and  the  provisions  with  re 
spect  to  each,  are  discussed  in  the  following  paragraphs. 

Miscellaneous  Income,  Qains  and  Proflts.  It  is  provided  that 
payments  of  interest,  rent,  salaries,  wages,  premiums,  annuities, 
compensations,  remunerations,  emoluments  or  other  fixed  or  de- 
terminable  gains,  .profits  and  income  of  $1,000  or  more  must  be 
reported  by  the  payor  thereof.*  **  Fixed  or  determinable  gains, 
profits  and  income,"  as  used  in  the  law,'  would  seem  to  include 
payments  of  all  the  kinds  expressly  enumerated  and  all  pay- 
ments of  a  similar  nature.  In  the  case  of  collection  at  the  source 
payments  must  be  annlual  or  periodical,  while  in  the  ease  of  in- 
formation at  the  source  the  law  does  not  contain  such  a  limita- 
tion. Hence  any  payments  of  the  kind  described  in  the  law, 
whether  made  in  isolated  cases,  or  from  time  to  time,  must  be 
reported.*  If  the  aggregate  of  several  payments  made  to  the 
same  payee  equals  or  exceeds  $1,000  in  any  taxable  year,  the 

1  Bevenue  Act  of  1918,  |S  254,  255,  and  256.  These  administrative  provi- 
Bions  first  appeared  in  the  1916  Law  by  amendment  in  1917. 

S  Bevenue  Act  of  1918,  §  256.  There  must  be  payment.  Interest  accrued 
on  bank  deposits  before  it  has  passed  to  the  ctedit  of  the  depositor  need  not 
be  reported.     (T.  D.  2670.) 

S  Bevenue  Act  of  1918,  §  256. 

4  Beg.  45,  Art  1071.  Payments  made  to  corporations,  associations,  and  in- 
surance companies  for  the  year  1917  did  not  require  reporting. 
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gross  amount  should  be  reported.  The  payments  may  be  from 
different  forms  of  income,  as  for  instance,  from  interest  and 
rent,  or  interest  and  salary.  In  such  cases,  it  seems  the  total  is 
required  by  law  to  be  reported^  if  the  aggregate  of  all  payments 
in  the  year  to  the  same  payee  equals  or  exceeds  $1,000. 

Salaries,  Wages  or  Compensation.  The  names  of  all  em- 
ployees to  whom  payments  exceeding  $1,000  a  year  are  made, 
whether  such  total  sum  is  made  up  of  wages,  salaries,  commis- 
sions or  compensation  in  any  other  form,  must  be  reported. 
Heads  of  branch  offices  and  subcontractors  employing  labor,  who 
keep  the  only  complete  record  of  payments  therefor,  should  file 
returns  of  information  in  regard  to  such  payments  directly  with 
the  Commissioner.  When  both  main  office  and  branch  office  have 
adequate  records,  the  return  should  be  filed  by  the  main  office. 
In  the  case  of  an  employer  having  a  large  number  of  employees 
who  are  moved  from  place  to  place  as  the  exigencies  of  the  service 
require,  and  who  consequently  has  no  complete  record  of  annual 
payments  to  them  at  any  one  place,  the  salary  of  two  representa- 
tive months  may  be  taken  to  establish  a  fair  monthly  wage,  and 
unless  the  yearly  payment  based  on  this  estimate  in  the  case 
of  an  employee  amounts  to  $1,000  or  more,  no  return  of  pay- 
ments to  such  employee  is  required.'  When  living  quarters  such 
as  camps  are  furnished  for  the  convenience  of  the  employer,  the 
ratable  cost  need  not  be  added  to  the  cash  compensation  of  the 
employee  in  determining  whether  it  equals  $1,000  annually.  But 
where  a  person  receives  as  compensation  for  services  rendered  a 
salary  and  in  addition  thereto  living  quarters,  the  value  to  such 
person  of  the  quarters  furnished  constitutes  income  subject  to 
tax,  and  a  return  of  information  is  required  in  such  case  where 
the  cash  compensation  received  plus  the  value  of  living  quarters 
furnished  equals  $1,000  for  the  year.^  Bills  paid  to  employees 
for  board  and  lodging  while  traveling  under  orders  or  when  th6 
employee  is>employed  on, a  salary  basis,, are  not  part  of  the  em- 
ployee's salary.^  Commissions  paid  to  soliciting  agents  for  per- 
sonal services  in  securing  insurance  contracts  must  be  reported 
at  the  source,  but  if  the  agent  conducts  a  branch  office  or  is  em- 

5  Reg.  45,  Art.  1072.       ' 

6T.  D.  2670;   Beg.  33  Bev.,  Art.  34;   Letter  from  Treasury  Department, 
dated  October  25,  1917;  I.  T.  S.,  1919,  1[1345.    See  Beg.  45,  Art.  33. 
7  T.  D.  2670. 
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ployed  by  the  company  under  a  contract  that  makes  it  necessary 
to  bear  the  expenses  of  the  branch  office  and  all  payments 
received  are  intended  to  cover  such  expenses,  they  need  not  be 
reported.* 

Payments  Which  Need  Not  Be  Bipobted.  Payments  of  the 
following  character,  although  over  $1,000,  need  not  be  reported 
in  returns  of  information  on  Form  1099  (revised) :  {a)  payments 
of  interest  on  obligations  of  the  United  States,-  (b)  dividends  paid 
by  domestic  or  resident  foreign  corporations  (other  than  dis- 
tributions by  personal  service  corporations) ;  (c)  payments  by  a 
I/?'/  broker  to  his  customers;  (d)  payments  made  to  corporations: 

(e)  bills  paid  for  merchandise,  telegrams,  telephone,  freight,  stor- 
age and  similar  charges;  (f)  payments  to  employees  for  board 
and  lodging  while  traveling  in  the  course  of  their  employment; 
(g)  annuities  representing  the  return  of  capital;  (h)  payments 
of  rent  made  to  real  estate  agents  (but  the  agent  must  report 
payments  to  the  landlord  if  they  amount  to  $1,000  or  more  an- 
nually) ;  (i)  payments  made  by  branches  of  business  houses  lo 
cated  in  foreign  countries  to  alien  employees  serving  in  foreign 
countries;  and  (j)  payments  made  by  the  United  States  Gov- 
ernment to  sailors  and  soldiers  and  to  its  civilian  employees.* 

Oflins  and  Losses  of  Customers  of  Brokers.  When  directed  by 
the  Commissioner,  either  specially  or  by  general  regulation,  even- 
person  doing  business  as  a  broker  is  required  to  render  a  return 
showing  the  names  and  addresses  of  customers  to  whom  pay- 
ments were  made  or  for  whom  business  was  transacted  during  the 
calendar  year  or  other  specified  period  next  preceding  and  giv- 
ing the  other  information  called  for  by  the  form.** 

Dividends  on  Stock  of  Taxable  Corporations.  When  directed 
by  the  Commissioner,  either  specially  or  by  general  regulation, 
every  domestic  or  resident  corporation  and.  every  personal  serv- 
ice corporation  is  required  to  render  a  return  of  its  payments  of 

•  Letter  from  Treasury  Department  dated  Mareh  28,  1918;  I.  T.  S.,  1919, 
1[1341.  See  also  T.  D.  2670  and  letter  from  Treasuiy  Department  dated 
March  27,  1918;  I.  T.  8.,  1919,  K  1347. 

9  Beg.  45,  Art.  1074. 

10  Revenue  Act  of  1918,  §255;  Reg,  45,  Art.  1061;  Beg.  33  Rev.,  Art  83. 
The  new  law  omits  the  clause  of  the  old  defining  brokers,  ''on  any  exchange 
or  board  of  trade  or  other  similar  place  of  business.''  It  will  be  noted  that 
under  this  provision  the  Commissioner  is  given  discretion  to  require  or  not 
\o  require  such  returns.     Form  No.  1100  is  to  be  used  in  making  such  retuma 
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dividendSy  and  distributions  to  stockholders  for  such  period  as 
may  be  specified,  stating  the  name  and  address  of  each  stock- 
holder, the  number  and  class  of  shares  owned  by  him,  the  date 
and  amount  of  each  dividend  paid  him,  and  when  the  surplus 
out  of  which  it  was  paid  was  accumulated.^^  It  will  be  noted 
that  foreign  corporations  are  subject  to  this  duty  if  they  are 
resident  within  the  meaning  of  that  term,  as  discussed  in  an- 
other chapter.** 

Interest  on  Obligations  of  Domestic  Corporations.  In  the  case 
of  payments  of  interest  upon  bonds,  mortgages,  deeds  of  trust, 
or  other  similar  obligations  of  domestic  or  resident  corporations, 
the  name  of  the  payee  is  to  be  reported  regardless  of  the  amount 
of  interest  paid.*' 

Interest  on  Obligations  of  the  United  States.  The  law  ex- 
pressly provides  that  no  information  at  the  source  is  required  in 
the  case  of  payments  of  interest  on  obligations  of  the  United 
States." 

State  and  Munioipal  Bonds.  Although  interest  received  from 
State  and  municipal  bonds  is  not  subject  to  tax,  the  law  does 
not  expressly  exempt  such  payments  from  its  requirements  as 
10  information  at  the  source;  neither  does  it  expressly  include 
such  payments.  No  express  ruling  has  been  made  as  to  the  pro- 
cedure to  be  followed  in  this  respect. 

Return  of  Information  as  to  Fajnnents  to  Non-Kesident  Aliens. 
In  the  case  of  payments  of  annual  or  periodical  income  to  non- 
resident alien  individuals  or  tp  foreign  corporations  not  engaged 
in  trade  or  business  within  the  United  States  and  not  having  any 
o£Sce  or  place  of  business  therein,  the  returns  by  withholding 
agents  on  forms  1098  (revised)  and  1042  (revised)  shall  consti- 
tute and  be  treated  as  returns  of  information.^'^ 

UBevenne  Aet  of  1918,  |254;  Reg.  45,  Art.  1051.  This  section  omits  the 
catch-all  phrase  in  modification  of  payments  of  dividends — ^"Whether  made 
in  cash,  or  its  equivalent,  or  in  stock."  See,  however,  the  definition  of  the 
term  ''dividend"  in  Bevenue  Aet  of  1918,  |200.  It  will  be  noted  that  under 
this  provision  the  Commissioner  is  given  discretion  to  require  or  not  to  require 
such  returns.    Form  No.  1097  is  to  be  used  in  making  such  returns. 

IS  See  Chapter  12.  See  also  Telegram  from  Treasury  Department  dated 
October  14,  1918,  I.  T.  8.  1918,  13642, 

13  Revenue  Aet  of  1918,  1 256: 

H  Revenue  Act  of  1918,  §256;  Reg.  33  Rev.,  Art.  37. 

15  Reg.  45,  Art.  1076. 
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Foreign  Itenuk  The  following  regulations  have  been  issued  un- 
der the  1918  Law  in  regard  to  foreign  items.^® 

SouBOE  OF  Information  Ad  to  Fobeion  Itebis.  The  term  '  ^  for- 
eign item/'  as  here  used,  means  any  dividend  upon  the  stock  of 
a  non-resident  foreign  corporation  or  any  item  of  interest  upon 
the  bonds  of  foreign  countries  or  non-resident  foreign  corpora- 
tions, whether  or  not  such  dividend  or  interest  is  paid  in  the 
United  States  or  by  check  drawn  on  a  domestic  bank.  Wherever 
a  foreign  country  or  non-resident  foreign  corporation  issuing 
bonds  has  appointed  a  paying  agent  in  this  country,  charged 
with  the  duty  of  paying  the  interest  upon  such  bonds,  such  pay- 
ing agent  shall  be  the  source  of  information.  If  such  foreign 
country  or  foreign  corporation  has  no  such  agent,  then  the  last 
bank  or  collecting  4gent  in  this  country  shall  be  the  source  of 
information.  In  the  case  of  dividends  on  th^  stock  of  a  non< 
resident  foreign  corporation,  however,  the  first  bank  or  collect- 
ing agent  accepting  such  item  for  collection  shall  be  the  source  of 
information.^'' 

Ownership  Cbrtipicatbs  fob  Foreign  Items,  (a)  Where  bonds 
of  foreign  countries,  or  bonds  or  stocks  of  non-resident  foreign 
corporations,  are  owned  by  citizens  or  residents  of  the  United 
States,  individual  or  fiduciary,  or  by  domestic  or  resident  foreign 
corporations  or  partnerships,  ownership  certificate  form  1001  A 
(revised)  shall  be  executed  by  the  actual  owner  or  by  his  duly 
authorized  agent  when  presenting  the  item  for  collection,  whether 
such  item  is  a  dividend  or  an  interest  payment,  except  in  the 

• 

case  of  a  foreign  country  or  a  foreign  corporation  having  a  fiscal 
agent  in  this  country  and  issuing  bonds  which  contain  a  tax-free 
covenant  clause.  In  such  a  case  the  fiscal  agent  is  required  to 
withhold  the  normal  tax  upon  the  interest  on  such  bonds  and 
ownership  certificate  form  1000  (revised),  modified  to  show  the 
name  and  address  of  the  fiscal  agent,  should  be  used,  unless  the 
owner  (if  so  entitled)  desires  to  claim  exemption,  in  which  case 
Form  1001  A  (Revised)  should  be  filed,  (b)  Where  such  foreign 
bonds  or  stocks  are  owned  by  non-resident  alien  individuals, 
corporations  or  partnerships,*  ownership  certificate  Form  1001  A 

16  See  T.  D.  2759,  amending  Beg.  33  Bev.,  Art.  35,  and  T.  D.  2716  for  the 
rule  under  the  1916  Law. 

17  Beg.  45,  Art.  1077. 
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(revised)  shall  be  used  on  behalf  of  such  owners  by  any  respon- 
sible bank>or  banker,  either  foreign  or  domestic,  having  knowl- 
edge  of  such  ownership.  In  such  a  case  the  bank  or  banker  need 
not  fill  in  the  names  of  the  owners.*' 

Return  of.  Information  as  to  Foreign  Items.  In  the  case  of 
collections  of  foreign  items,  regardless  of  amount,  the  original 
ownership  certificates,  when  duly  filed,  shall  constitute  and  be 
treated  as  returns  of  information,  (a)  In  the  case  of  dividends, 
as  to  which  the  first  bank  or  collecting  agent  is  the  source  of 
information,  it  shall  detach  the  ownership  certificate  and  indorse 
on  the  item  the. words,  ''Certificate  detached  and  information 
furnished, '^  adding  its  name  and  address.  When  foreign  items 
have  been  indorsed  as  above  prescribed,  the  certificates  shall  be 
forwarded  to  the  Commissioner  (Sorting  Division)  on  or  before 
the  20th  day  of  the  month  following  that  during  wliich  the  items 
were  accepted,  acdompanied  by  a  return  on  form  1096  A  showing 
the  number  of  certificates  and  the  aggregate  amount  of  foreign 
items  disclosed  thereon.  An  annual  return  on  form  1096  B  lihall 
be  forwarded  to  the.  Commissioner  not  later  than  March  15  of  each 
year,  on  which  shall  be  given  a  summary  of  the  monthly  returns, 
(b)  In  the  case  of  interest  items,  as  to  which  the  paying  agent  or 
the  last  bank  or  collecting  agent  in  this  country  is  the  source 
of  information,  the  ownership  certificate  shall  accompany  the 
coup(bn  to  such  agent  or  source  of  information,  who  shall  forward 
the  ownership  certificate  to  the  Commissioner  in  the  same  man- 
ner as  above  provided  with  respect  to  dividend  items.  Where 
ownership  certificate  form  1000 -(revised)  is  used,  a  monthly  re- 
turn shall  be  made  on  form  1012  (revised)  and  an  annual  return 
on  form  1013  (revised).  Forms  1012  (revised)  and  1013  (re- 
vised), when  so  used,  should  be  modified  to  show  the  name  and 
address  of  the  paying  agent.  The  use  of  substitute  certificates  is 
not  permitted  in  the  collection  of  foreign  items.** 

License.  The  law  provides  that  all  individuals,  corporations, 
or  partnerships,  ''undertaking  as  a  matter  of  business  or  for 
profit  the  collection  of  foreign  payments  of  interest  or  dividends 
by  means  of  coupons,  checks  or  bills  of  exchange  shall  obtain  a 

IS  Beg.  45,  Art.  1078.    For  a  full  diacussion  of  the  subject  of  ownership 
certificates,  see  Chapter  40. 
19  Beg.  45,  Art.  1079. 
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license  from  the  Commisaioner,  and  shall  be  subject  to  such  regu- 
lations enabling  the  Government  to  obtain  the  information  re- 
quired (under  this  title),  as  the  Commissioner,  with  the  ax>- 
proval  of  the  Secretary,  shall  prescribe ;  and  whoever  knowingly 
undertakes  to  collect  such  payments  without  having  obtained  a 
license  therefor,  or  without  complying  with  such  regalations» 
shall  be  guilty  of  a  misdemeanor  and  shall  be  fined  not  more  than 
$5,000,  or  imprisoned  for  not  more  than  one  year,  or  both. ' '  *• 
Foreign  items  should  not  be  accepted  for  collection  by  any  bank 
or  collecting  agent  so  licensed  unless  properly  indorsed  or  ac- 
companied by  proper  ownership  certificates  giving  all  the  in- 
formation called  for  by  such  certificate.^  Application  for  a 
license  for  the  collection  of  foreign  items  should  be  made  to  the 
collector  of  the  district  in  which  the  business  is  to  be  carried 
on.  Upon  the  acceptance  of  such  application  the  collector  ivill 
issue  to  the  applicant,  without  cost,  a  license  which  will  continue 
in  force  until  revoked  or  cancelled.**  Where  the  collector  is  not 
suflBciently  informed  as  to  the  entire  responsibility  of  the  appli- 
cant, or  where  in  any  case  he  deems  it  advisable,  the  Commis- 
sioner may,  upon  recommendation  of  the  collector,  require  of 
the  applicant  a  bond  in  duplicate  with  satisfactory  sureties  in  a 
penal  sum  at  least  equal  to  the  estimated  amount  of  tax  to  he 
withheld  by  such  applicant  during  any  one  year;  such  bond, 
however,  may  not  be  less  than  $1,000  nor  more  than  $100,000.*' 
This  bond,  if  required,  must  be  renewed  annually  before  January 
1  of  each  year.** 

Procedure  in  Paying  Income.  In  order  that  the  payor  of  the 
income  required  by  the  law  to  be  reported  may  obtain  the  neces- 
sary information,  the  law  expressly  provides,  except  in  the  case 
of  reports  of  dividend  payments  and  reports  by  brokers,  that  the 
name  and  address  of  the  recipient  of  income  shall  be  furnished 
upon  demand  to  the  individual,  corporation,  or  partnership  pay- 
ing the  income.*^    All  payors  of  income  should  obtain  in  some 

80  Hevenae  Act  of  1918,  §  259. 
«1  Reg.  45,  Art.  1111. 

88  T.  D.  2759.    Application  for  such  license  is  made  on  Form  No.  1017.    A 
license  is  issued  on  Form  No.  1010. 
88  Reg.  33,  Art  56,  January  5,  1914. 
84  T.  D.  1909. 
86  Revenue  Act  of  1918,  §256. 


INFORMATION  AT   THE  SOURCE  593 

form  the  name  and  address  of  the  recipient  of  such  payments.' 
When  the  person  receiving  a  payment  falling  within  the  pro- 
visions of  law  for  information  at  the  source  is  not  the  actual 
owner  of  the  income  received,  the  name  and  address  of  the  ac- 
tual owner  must  be  furnished  lipon  demand  of  the  individual, 
corporation,  or  partnership  paying  the  income,  and  in  default 
of  a  compliance  with  such  demand  the  payee  becomes  liable  to 
a  penalty  of  not  more  than  $1,000,  unless  the  failure  to  comply 
is  wilful,  in  which  event  the  payee  will  be  guilty  of  a  misde- 
meanor and  will  be  fined  not  more  than  $10,000,  or  imprisoned  for 
not  longer  than  one  year,  or  both,  together  with  the  costs  of 
prosecution.*^  The  law  imposes  no  duty,  however,  upon  the 
payor  of  the  income  to  inquire  upon  his  own  initiative  as  to  the 
ownership  thereof,  and  it  would  seem  that  such  payor  is  fully 
protected  by  reporting  in  good  faith  the  name  and  address  of  the 
one  to  whom  the  income  is  paid. 

Betnnis  of  Information  at  the  Source.  Betums  of  information 
at  the  source  must  be  made  as  indicated  in  the  following  pd,ra- 
graphs. 

Miscellaneous  Income^  Gains  and  Profits.  All  persons  mak- 
ing payment  to  another  person  of  fixed  or  determinable  income 
of  $1,000  or  more  in  a  taxable  year  must  render  a  return  thereof 
to  the  Commissioner  (Sorting  Division)  for  the  preceding  calen- 
dar year  on  or  before  March  15  of  each  year.  The  return  shall 
be  made  in  each  case  on  Form  1099  (revised),,  accompanied  by  a 
letter  of  transmittal  on  Form  1096  (Revised)  showing  the  num- 
ber of  returns  filed  and  the  aggregate  amount. represented  by  the 
payments.  The  street  and  nlimber  where  the  recipient  of  the  pay- 
ment lives  and  whether  he  is  single,  .married  or  head  of  a  family 
should  be  stated,  if  possible.  Where  no  present  address  is  avail- 
able, the  last  known  post-office  address  must  be  given." 

26  Beg.  45,  Art.  1080;  Beg.  33  Bev.,  Art  36.  See  also  Bevenne  Aet  of  1918, 
f253. 

87  Bevenne  Aet  of  1918,  1 256;  Beg.  45,  Art  1071.  In  the  case  of  payments 
to  non-resident  alien  individnals  or  to  foreign  corporations  not  engaged  in 
trade  or  business  within  the  United  States  and  not  having  any  office  or  place 
of  business  therein,  the  returns  by  withholding  agents  on  forms  1098  (revised) 
and  1042  (revised)  shall  constitute  and  be  treated  as  returns  of  information. 
fBeg.  46^  Art  1076.) 

P.T.— 38 
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Return  of  Information  by  Partnerships,  Personal  Service 
Corporations  and  Fiduciaries.  Partnerships  and  personal  service 
corporations  shall  prepare  reports  on  Form  1099  (Revised)  for 
each  member  of  the  partnership  or  personal  service  corporation, 
and  fiduciaries  shall  prepare  such  reports  for  each  beneficiary 
of  the  estate  or  trust,  showing  in  every  case  the  distributive 
shares  of  the  members  or  beneficiaries,  whether  or  not  actually 
distributed.  The  words  ** Partnership,"  ** Personal  service  cor- 
poration" or  '' Fiduciary,"  as  the  case  may  be,  should  be  entered 
on  the  blank  line  of  the  form  under  ^*Kind  of  income  paid.'' 
Such  reports  on  form  1099  (revised)  are  to  be  filed  with  the  col- 
lector with  the  returns  of  income  of  such  partnerships,  personal 
service  corporations  or  fiduciaries,  instead  of  being  transmitted 
to  the  Commissioner  accompanied  by  form  1096  (re vised ).■• 

Gains  and  Losses  of  Customers  of  Brokers.  The  law  pny- 
vides  that  the  return  to  be  made  by  brokers,  if  required  by  the 
Commissioner  shall  state  the  names  of  customers  (and  impliedly 
their  addresses)  for  whom  such  brokers  have  transacted  any  busi- 
ness, with  such  details  as  to  profits,  losses,  or  other  information 
as  the  Commissioner  may  require  as  to  each  of  such  customers.^ 
It  is  ruled  that  the  addresses  of  customers  must  be  stated  in  sucli 
returns.*^ 

Dividends  on  Stock  of  Taxable  Corporations.  With  respect 
to  dividend  payments  of  corporations,  the  law  provides  that  the 
return  to  be  made  by  the  corporation  if  required  by  the  Com- 
missioner, shall  state  the  names  and  addresses  of  the  stockhold- 
ers, the  number  of  shares  owned  by  each,  and  the  amount  of 
dividends  paid  to  each  during  the  period  covered  by  the  report.'* 

M  Reg.  45,  Art  1073. 

s^  Revenue  Act  of  1918,  f  255;  Beg.  45.  Art.  1061.  Two  forms  of  retarn 
are  contemplated  for  the  reporting  by  brokers  of  the  gains  and  losses  of  their 
customers.  One  form  (Form  1100,  never  issued)  shows  the  total  gains  and 
losses  of  each  customer.  The  other  (Form  1096)  is  merely  a  letter  of  trans- 
mittal under  oath,  to  be  used  in  forwarding  the  several  forms  1100  to  the 
Commissioner. 

50  Reg.  45,  Art.  1061. 

51  Bevenue  Act  of  1918,  1 254.  Two  fonufl  of  retoni  aio  contemplated  for 
the  reporting  of  dividends  paid  by  taxable  corporations.  Form  1097  (revised) 
gives  the  required  information  separately  with  regard  to  each  stockholder, 
and  must,  if  required,  be  forwarded  to  the  Commissioner  within  ten  days  from 
the  receipt  of  notice  demanding  it    Form  1096  (revised)  is  merely  a  letter 
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Interest  on  Obligations  of  Domestic  or  Resident  Corpora- 
tions. In  the  case  of  payments  of  interest,  regardless  of  amount^ 
upon  bonds  and  similar  obligations  of  domestic  or  resident  for- 
eign corporations,  the  original  ownership  certificates,  when  duly 
filed,  constitute  and  are  treated  as  returns  of  information.  If  a 
bondholder  files  no  ownership  certificate  in  the  ease  of  payments 
of  interesfon  registered  bonds,  the  withholding  agent  is  required 
to  make  out  such  a  certificate  in  each  instance  and  file  it.^ 

Exempt  Corporations.  Exempt  corporations  are  required  to 
furnish  information  at  the  source  in  the  same  manner  and  ac- 
cording to  the  same  rules  as  taxable  corporations.^ 

of  trauBmittal  under  oath,  to  be  used  in  forwarding  the  eeveral  forms  1097 
to  the  Commissiooer.  Reporting  at  the  source  by  corporations  may  be  re< 
quired  speciaUy  or  by  general  regulation  (Reg.  45,  Art.  1051). 

St  Beg.  45,  Art.  1075.  Monthly  return  is  made  on  Form  No.  1012  (revised). 
See  also  Beg.  33  Bev.,  Art.  43;  T.  D.  2769. 

tt  T.  D.  2693. 


CHAPTER  40 

COLLECTION  OF  THE  TAX  AT  THE  SOURCE 

The  1913  Law  provided  for  withholding  at  the  source  of  the 
normal  tax  (1%^)  on  all  payments  of  fixed  or  determinable  annual 
or  periodical  income  to  individuals,  whether  citizens,  residents 
or  non-resident  aliens.*  The  1916  Law  provided  also  for  with- 
holding at  the  source  of  the  normal  tax  (2%)  on  payments  of  sim- 
ilar income  to  individuals  •  but  by  the  Amendment  of  October  3, 
1917,  the  law  was  changed  so  as  to  require  withholding  only  (a) 
on  payments  of  fixed  or  determinable  annual  or  periodical  income 
(except  dividends)  to  non-resident  aliens  at  the  rate  of  2% ;  (b) 
on  payments  of  interest  upon  bonds  of  domestic  or  other  resident 
corporations  to  foreign  corporations  not  engaged  in  trade  or  busi- 
^ness  within  the  United  States  and  not  having  an  office  or  place  of 
business  therein,  at  the  rate  of  6% ;  (c)  on  payments  of  dividends 
of  domestic  or  other  resident  corporations  to  foreign  corporations 
not  engaged  in  trade  or  business  within  the  United  States  and  not 
having  an  office  or  place  of  business  therein,  at  the  rate  of  2% ; 
(d)  at  the  rate  of  2%  on  payment  of  interest  on  bonds,  mortgages, 
deeds  of  trust  and  similar  obligations,  of  corporations  to  individ- 
uals, citizens,  residents  or  aliens,  if  such  bonds,  mortgages,  deeds 
of  trust  and  similar  obligations,  contained  a  covenant  to  pay  any 
portion  of  the  iuQome  tax  for  the  bondholder,  or  to  pay  the  inter- 
est without  deduction  for  any  tax  which  the  corporation  might  be 
required  or  permitteti  to  pay  thereon  or  to  retain  therefrom  under 
any  law  of  the  United  States,  and  (e)  at  the  rate  of  6%  where  the 
owner  of  bonds,  mortgages,  deeds  of  trust,  or  similar  obligations, 
was  not  known.*  The  amendment  was  retroactive  to  January  1, 
1917,  and  any  normal  tax  withheld  from  income  paid  to  citizens  or 
residents  in  1917,  other  than  interest  described  in  (d)  above,  was 

1  Act  of  October  3,  1913,  S  D. 

•  Revenue  Act  of  1916,  {9  (b),  (c),  (d),  (e). 

SBevenue  Act  of  1916,  as  amendted,  {  9  (b),  (c),  (g),  13  (e),  (f). 

596 
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required  by  the  law  to  be  released  and  paid  over  to  the  persons 
from  whose  income  such  tax  was  withheld.* 

The  1918  Law  provides  for  withholding  at  the  source  on  4)ay- 
ments  of  fixed  or  determinable  annual  or  periodical  gains,  profits, 
and  income,  of  any  non-resident  alien  individual  (other  than  in- 
come received  as  dividends  from  a  corporation  which  is  taxable 
upon  its  net  income)  at  the  rate  of  8%,  except  if  the  income  is 
from  bonds  and  mortgages,  deeds  of  trust,  or  similar  obligations, 
of  a  corporation,  containing  a  covenant  to  pay  any  portion  of  the 
tax  for  the  bondholder,  in  which  case  withholding  shall  be  at  the 
rate  of  2%.*  It  is  also  provided  that  payments  of  fixed  or  deter- 
minable annual  or  periodical  gains,  profits,  and  income,  of  any 
foreign  corporation  not  engaged  in  trade  ^  or  business  within  the 
United  States  and  not  having  an  ofiSce  or  place  of  business  therein 
(other  than  income  received  as  dividends  from  a  corporation 
which  IS  taxable  upon  its  net  income)  shall  be  withheld  at  the 
rate  of  10%  except  in  eases  where  the  income  is  from  bonds,  mort- 
gages, or  deeds  of  trust  or  other  similar  obligations  of  a  corpora- 
tion containing  a  covenant  to  pay  any  portion  of  the  tax  for  the 
bondholder,  in  which  case  withholding  shall  be  at  the  rate  of  2%.* 
No  withholding  is  required  on  payment  of  fixed  or  determinable 
income  to  partnerships  whether  resident  or  non-resident,  or  to 
citizens  or  residents,  except  in  ease  of  payments  of  interest  upon 
bonds,  mortgages,  deeds  of  trust,  or  other  similar  obligations,  of 
a  corporation  containing  a  covenant  to  pay  the  tax,  in  which  case 
withholding  is  required  at  the  rate  of  2%.''  In  no  case  is  any 
tax  withheld  at  the  source  on  payments  to  domestic  corporations 
or  to  foreign  corporations  engaged  in  trade  or  business  within  the 
United  States  or  having  an  office  or  place  of  business  in  the  United 
States.  Personal  service  corporations  may,  after  receiving  notice 
from  the  Commissioner  that  they  have  been  recognized  as  such,  but 
not  before,  proceed  as  though  they  were  partnerships.''* 

Definition.  For  convenience,  certain  terms  used  in  this  chapter 
are  here  defined.    A  non-resident  foreign  corporation  is  one  not 

4  Bevenue  Act  of  1917,  1 9  and  f  1212. 
ft  BeTenue  Act  of  1918,  f  221. 
SBeTenne.Act  of  1918,  {237. 
7  Bevenue  Act  of  1918,  1^21;  Beg.  45,  Art.  361. 

7a  Letter  from  Treasury  Department  dated  November  20,  1919;  I.  T.  S.  1919. 
1I366L 
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engaged  in  trade  or  business  within  the  United  States  and  not 
having  any  office  or  place  of  business  therein.*  The  term  ''with- 
holding agent''  means  any  person  required  to  deduct  and  with- 
hold any  tax  required  to  be  deducted  and  withheld  by  the  law.* 
A  withholding  agent  may  be  a  corporation  with  bonds  outstand- 
ing, a  trustee  under  a  corporate  mortgage,  or  any  corporation, 
partnership  or  private  individual.*^  The  term  "bond  interest," 
as  used  in  this  chapter,  means  obligations  of  domestic  corpora- 
tions.** The  term  does  not  include  interest  payments  on  ordinary 
bankable  commercial  paper  of  corporations  or  ordinary  promis- 
sory notes  of  corporations  not  exceeding  one  year  in  time.**  The 
term  ** covenant  to  pay  the  tax,"  means  a  covenant,  contract  or 
provision  in  the  bonds,  mortgage,  deed  of  trust  or  other  similar 
obligations  of  a  corporation  by  which  the  obligor  agrees  to  pay 
any  portion  of  the  income  tax  imposed  by  the  Revenue  Act  of 
1918  lipon  the  obligee,  or  to  reimburse  the  obligee  for  any  por- 
tion of  the  tax,  or  to  pay  the  interest  without  dieduction  for  any 
tax  which  the  obligor  may  be  required  or  permitted  to  pay  thereon 
or  to  retain  therefrom  under  any  law  of  the  United  States.*' 

Fixed  or  Determinable  Annual  or  Periodical  Income.  The 
phrase  *' fixed  or  determinable  annual  or  periodical"  income  ex- 
pressly includes  interest,  rent,  salaries,  wages,  premiums,  annui- 
ties, compensations,  remunerations,  emoluments,  but  expressly  ex- 
cludes income  received  as  dividends  from  a  corporation  taxable 
upon  its  net  income.  It  also  expressly  excludes  interest  on  bond^. 
mortgages  or  similar  obligations  of  corporations  containing  cove- 
nants to  pay  any  portion  of  the  tax.**  Only  (a)  fixed  or  deter- 
minable (b)  annual  or  periodical  income  is  subject  to  withhold- 
ing. Among  such  income,  giving  an  idea  of  the  general  character 
of  income  intended,  the  statute  specifies  interest,  -rent,  salaries, 
wages,  premiums,  annuities,  compensations,  remunerations  and 
emoluments.  But  other  kinds  of  income  may  be  included.  In- 
come is  fixed  when  it  is  to  be  paid  in  amounts  definitely  pre-de- 

•  Bevenue  Act  of  1918,  §  237. 

•  Bevenue  Act  of  1918,  §200. 

10  Beg.  45,  Art.  1533. 

11  Bevenue  Act  of  1918,  1 221. 
W  T.  D.  2090. 

IS  Bevenue  Act  of  1918,  (221. 
U  Bevenue  Act  of  1918,  f  221. 
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termined.  On  the  other  hand,  it  is  determinable  whenever  there 
is  a  basis  of  calculation  by  which  the  amount  to  be  paid  may  be 
ascertained.  The  income  need  not  be  paid  annually  if  it  is  paid 
periodically,  that  is  to  say,  from  time  to  time,  whether  or  not  at 
regular  intervals.  That  the  length  of  time  during  which  the  pay- 
ments are  to  be  made  may  be  increased  or  diminished  in  accord- 
ance with  someone's  will  or  with  the  happening  of  an  event  does 
not  make  the  payments  any  the  less  determinable  or  periodical.^^ 
In  the  following  paragraph  the  term  is  defined  in  its  various  as- 
pects. 

Salabies.  Per  diem  salaries  paid  on  a  straight  basis  of  com- 
pensation for  services  rendered  are  fixed  or  determinable  annual 
or  periodical  income,  unless  the  employee  is  required  by  the  terms 
of  his  employment  or  contract  to  pay  therefrom  his  own  travel- 
ing and  other  legitimate  expenses  incident  to  the  business  of  his 
employment.^*  It  is  held  that  salaries,  wages  and  commissions, 
paid  by  domestic  business  enterprises  to  non-resident  alien  em- 
ployees for  service  rendered  entirely  in  a  foreign  country  are  not 
income  in  the  hands  of  the  recipient  as  from  a  source  within  the 
United  States.  They  are,  therefore,  not  subject  to  withholding 
at  the  source." 

Partnership  Salaries.  Salaries  stipulated  by  contract  or  ar- 
ticles of  agreement  between  partnership  members  constitute  fixed 
or  determinable  and  annual  or  periodical  income.  But  where, 
by  agreement  or  otherwise,  members  of  a  firm  are  permitted  to 
draw  either  stated  or  unstated  sums  in  advance  of  an  annual  or 
periodical  determination  of  partnership  profits,  no  withholding 
is  required,  as  these  sums  do  not  represent  fixed  or  determinable 

UReg.  45,  Art.  362;  Revenue  Act  of  1918,  IS  221,  256.  Income  of  farmers, 
merchants,  agents  (unless  the  compensation  is  in  the  form  of  commissions), 
lawyers  (except  annual  retainers),  doctors,  authors,  inventors,  and  other  pro- 
fessional persons,  whose  income  is  irregular  or  indefinite,  is  not  fixed  or  deter- 
minable and  annual  or  periodical  and  is  not,  therefore,  subject  to  withholding. 
(T.  D.  1890;  T.  D.  2090.)  Although  payments  of  income  which  is  not  fixed 
or  determinable  and  annual  or  periodical  are  not  subject  to  withholding,  a 
resident  in  this  country  having  the  receipt,  control,  or  custody  of  such  income 
may  be  required,  as  agent  for  the  non-resident  principal  owner,  to  report  the 
amount  of  such  income  and  to  account  for  any  and  all  tax,  normal  and  addi- 
tional thereon.     (Beg.  45,  Art.  404.)    See  p.  56. 

1«T.  D.  2135. 

17  Reg.  45,  Art.  92;  Beg.  33  Bev.,  Art  32. 
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income  within  the  meaning  of  the  law.**  Withholding  seems  to 
be  required  against  non-resident  alien  partners  on  payment  of  the 
net  distributive  shares  of  the  income  of  a  partnership  although  the 
regulations  do  not  expressly  so  state. 

Commissions.  A  salesman  working  by  the  month  for  a  com- 
mission on  sales  which  is  paid  or  credited  monthly  receives  deter- 
minable periodical  income.** 

Profit  Shabings.  Payments  constituting  a  share  of  the  prof- 
its of  the  employer  are  fixed  or  determinable  and  annual  or  peri- 
odical income.** 

Bonus.  A  bonus  paid  in  addition  to  salary  is  fixed  or  deter- 
minable income,**  unless  it  is  a  mere  gift  or  gratuity. 

Dividends.  The  withholding  of  the  tax  at  the  source  is  not 
required  in  the  case  of  income  received  as  dividends  from  a  cor- 
poration which  is  taxable  upon  its  net  income.  Distributions  by 
a  personal  service  corporation,  are,  however,  subject  to  the  de- 
duction of  the  tax  at  the  source.** 

Interest.  Interest  as  a  general  rule  is  held  to  be  fixed  or  de- 
terminable  and  annual  or  periodical  income  and  subject  to  with- 
holding,** and  banks  are  required  to  withhold  the  tax  on  inter- 
est paid  to  non-resident  alien  individuals  or  non-resident  foreign 
corporations.**   In  many  cases  the  accounts  of  foreign  banks  hav- 

!•  Memorandum  from  Treasury  Department,  I.  T.  S.  1917,  ^2282.  See 
Beg.  45,  Art.  362. 

19  Beg.  45,  Art.  362.  Under  the  1916  Law  the  Treasury  Department  has 
distinguished  between  an  individual  working  on  a  straight  commission  basis 
and,  in  earning  his  commissions,  incurring  and  personally  paying  traveling  and 
other  expenses,  the  amounts  paid  to  such  an  individual  as  conunissions  not 
being  regarded  as  fixed  or  determinable  annual  or  periodical  income,  and  an 
individual  incurring  and  paying  no  necessary  business  expenses  in  earning  his 
commissions,  the  amounts  paid  him  being  regarded  as  fixed  and  determinable 
annual  or  periodical  income.  (Letter  from  Treasury  Department  dated  January 
12,  1917;  L  T.  8.  HlOlfi.) 

«0T.  D.  2090. 

81  T.  D.  2135. 

WBevenue  Act  of  1918,  |221;  Beg.  45,  Arts.  361,  363. 

«8  Letter  from  Treasury  Department  dated  April  22,  1919;  L  T.  8.  1919, 
113314;  Telegram  from  Treasury  Department  dated  May  23,  1919;  L  T.  S. 
1919,  f  3342;  Beg.  33,  Art.  67. 

84  Letter  from  Treasury  Department  dated  April  22,  1919;  I.  T.  8.  1919, 
1  3314.  T.  D.  2652.  Although  these  rulings  expressly  stated  that  withholding 
was  required  only  with  respect  to  interest  paid  to  non-resident  aliens,  the 


COLLECTION  OF  THE  TAX  AT  THE  SOURCE  601 

ing  balances  on  deposit  in  domestic  banks  are  at  times  overdrawn 
and  instead  of  crediting  interest  to  their  accounts  the  domestic 
bank  is  obliged  to  debit  interest  for  the  money  temporarily  ad- 
vanced to  the  foreign  bank.  In  some  cases  foreign  banks  have 
two  accounts  with  domestic  banks,  one  a  deposit  account,  and  the 
other  a  borrowing  account.  In  such  cases  domestic  banks  are  re- 
quired to  deduct  and  withhold  the  tax  from  the  entire  amount  of 
interest  credited  to  foreign  banks  upon  their  deposits  in  the  do- 
mestic banks  regardless  of  the  amount  of  interest  charged  the 
foreign  banks  on  money  advanced  to  them  through  loans  on  bor- 
rowed accounts  or  on  account  of  overdrafts  or  otherwise.  How- 
ever, if  the  foreign  banks  render  returns  of  their  total  income 
from  all  sources  within  the  United  States  they  may  deduct  in  such 
returns  the  interest  charged  upon  the  money  advanced  to  them 
by  the  domestic  banks  to  the  extent  allowed  by  the  Revenue  Act 
of  1918.*^  In  such  cases  the  foreign  bank  should  include  in  its 
gross  income  the  entire  amount  of  the  income  from  which  the 
tax  was  withheld  and  paid  at  the  source,  as  well  as  income  from 
all  other  sources  within  the  United  States,  without  deduction  for 
the  tax  so  paid,  but  any  tax  actually  so  withheld  is  to  be  credited 
against  the  total  tax  as  computed  in  this  return.  In  the  event 
that  the  amount  of  tax  so  paid  at  the  source  by  the  withholding 
agent  is  in  excess  of  the  total  tax  liability  of  the  foreign  bank  a 
claim  for  refund  may  be  filed  for  the  amount  overpaid.*^  Interest 
on  bonds  is  treated  in  a  subsequent  paragraph. 

Mercantile  Accounts  Current.  Interest  accruing  on  mer- 
cantile accounts  current  or  upon  moneys  held  on  deposit  for  non- 
resident alien  individuals,  or  non-resident  foreign  corporations  if 
the  principal  amounts  so  due  as  well  as  the  interest  are  at  all 
times  subject  to  call  and  payable  on  demand,  is  fixed  or  deter- 

reason  for  limiting  the  rulings  to  individuals  does  not  exist  n^der  the  1918  Law. 
(Telegram  from  Treasury  Department  dated  May  23,  1919;  I.  T.  8.  1919, 
T  3342.)  The  long  established  rule  that  banks  were  not  required  to  withhold  on 
interest  paid  or  accruing  on  deposits  was  reVoked  by  T.  D.  2652.  It  seems 
that  the  word  "paid,"  as  used  therein,  is  intended  to  include  interest  which 
is  actually  paid  and  also  interest  that  is  credited  to  the  account  of  non-resident 
alien  individuals,  that  is,  deduction  is  to  take  place  when  the  interest  is  placed 
at  the  depositor's  credit. 

»  See  Revenue  Act  of  1918,  IS  214  (a)  2,  234  (a)  2. 

M  Letter  from  Treasury  Department  dated  July  26,  1919,  I.  T.  S.  1919, 
T  3507. 
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miuable  and  annual  or  periodical  income  and  should  be  deducted 
at  the  source." 

Rent.  Bent  is  fixed  or  determinable  and  annual  or  periodi- 
cal income  subject  to  withholding,  and  this  is  true  whether  pay- 
ment is  made  in  cash  or  in  notes.^  Where  permalient  improve- 
ments are  made  by  a  tenant  under  the  terms  of  a  lease  the  value 
thereof  is  considered  income  to  the  landlord  to  be  accounted  for 
at  the  termination  of  the  lease,  but  the  amount  is  not  fixed  or  de- 
terminable income.^  Bent  paid  by  domestic  business  enterprises 
to  non-resident  aliens  for  property  located  in  a  foreign  country 
is  not  subject  to  tax  as  income  from  sources  \yithin  the  United 
States  and  is,  therefore,  not  subject  to  collection  at  the  source.** 

Royalties.  Where  royalties  or  rentals  accrue  under  the  terms 
of  a  lease  or  agreement,  as  for  instance,  royalties  for  the  right 
to  mine  or  remove  minerals  or  other  natural  deposits,  the  royal- 
ties or  rentals  are  not  fixed  or  determinable  and  annual  or  period- 
ical income  if  they  represent  a  partial  return  of  capital  originally 
invested  in  the  lands  by  the  lessor.'* 

Promibsobt  Notes.  When  a  note  is  given  in  paym^t  of  fixed 
or  determinable  and  annual  or  periodical  income  the  duty  of 
withholding  the  tax  is  imposed  upon  the  maker  of  the  note.** 

Exempt  Income.  Although  exempt  income  may  be  fixed  or 
determinable  and  annual  or  periodical,  no  withholding  is  required 
upon  the  payment  thereof.** 

Bond  Interest.  The  rate  of  tax  to  be  withheld  and  the  duty  of 
withholding  upon  the  payment  of  bond  interest  to  non-resident 
aliens  and  non-resident  foreign  coi*porations  depends  upon 
whether  the  bonds  upon  which  the  interest  is  paid  contain  or  do 
not  contain  a  covenant  to  pay  the  tax,  and  upon  whether  the 
owner  of  the  bonds  in  question  is  known.    The  rates  of  tax  and 

87  Letter  from  Treasury  Department  dated  April  22,  1919;  I.  T.  8.  1919, 
1[3314;  see  telegram  from  Treasury  Department  dated  May  23,  1919;  L  T.  8. 
1919,  If  3342. 

MT.  D.  2090. 
»T.  D.  2442. 

80  Beg.  45y  Art.  92 ;  Beg.  33  Rev.,  Art.  32. 

81  Letter  from  Treasury  Department  dated  March  10,  1916;  I.  T.  8.  1910, 
1 571. 

88  Beg.  Sd,  Art.  68. 
88  T,  D.  1390, 
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the  rules  respecting  the  withholding  of  interest  paid  upon  both 
classes  of  bonds  are  given  in  the  following  paragraphs. 

Interest  Upon  Bonds  Not  Containe^g  Tax-Free  Covenant. 
Interest  paid  in  1918  and  thereafter  upon  bonds  not  containing  a 
tax-free  covenant  is  subject  to  withholding  at  the  rate  of  8%  in 
the  case  of  non-resident  aliens  and  10%  in  the  case  of  non-resi- 
dent foreign  corporations.  No  tax  is  required  to  be  withheld 
from  such  interest  when  the  bonds  in  question  are  owned  by  non- 
resident foreign  partnerships.**  The  tax  should  be  withheld 
from  such  interest  payments  at  the  rates  in  force  for  the  year 
in  which  payment  is  actually  made,  notwithstanding  the  interest 
represents  income  for  the  year  in  which  the  coupons  become  due 
and  payable.  This  is  true  even  though  interest  coupons  which 
have  matured  but  which  have  not  been  cashed  represent  gross^in- 
come  for  the  year  of  maturity  because  the  Revenue  Act  of  1918 
provides  that  the  withholding  agent  must  withhold  at  the  rates 
prescribed  by  the  present  law  in  the  case  of  ev^ry  payment 
made  after  February  24, 1919,  and  the  tax  must  be  withheld  from 
the  whole  payment,  not  merely  that  part  which  applies  to  the 
period  after  February  24,  1919.  In  case  an  amount  of  tax  is 
withheld  beyond  the  tax  liability  of  the  taxpayer  the  excess  will 
be  refunded  upon  application.**  Owing  to  the  German  occupa- 
tion of  Belgium  during  the  war  and  to  the  general  unsettled 
conditions  in  different  parts  of  Europe,  it  has  been  impossible 
for  foreign  owners  of  American  securities  to  deposit  coupons  for 
collection  when  they  became  due  during  the  years  1915,  1916, 
1917  and  1918.  Such  coupons  were  presented  for  collection  in 
large  quantities  in  the  year  1919.  In  such  cases  the  amotint  of 
the  coupons  should  have  been  entered  as  income  on  the  returns 
of  the  various  recipients  for  the  years  in  which  coupons  matured, 
but  the  withholding  agent  was  required  to  withhold  the  tax  from 
these  coupons  at  the  rate  in  force  at  the  time  of  payment.**    No 

34  Letter  from  Treasury  Department  dated  April  18,  1919;  I.  T.  S.  1919, 
^  3318. 

35  Letter  from  Treasury  Department  dated  September  23,  1919;  I.  T,  S. 
1919,  t  3576,  modifying  letter  from  Treasury  Department  dated  September  5, 
1919;  I.  T.  S.  1919,  1[3551.  See  also  telegram  from  Treasury  Department 
dated  June  9, 1919;  I.  T.  S.  1919,  K  3431;  telegrani  from  Treasury  Department 
dated  September  8,  1919;  L  T.  S.  1919,  13569. 

36  Letter  from  Treasury  Department  dated  September  23,  1919;  I.  T.  S. 
1919,  If  3576. 
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tax  is  required  to  be  withheld  from  payments  of  interest  upon 
bonds  due  prior  to  March  1,  1913,  but  paid  subsequently  to  that 
date.'''  Bonds  not  containing  a  tax-free  covenant  are  not  per- 
mitted to  be  considered  tax-free  bonds  at  the  option  of  the  issn 
ing  corporations,  and  the  issuing  corporations  are  prohibited  from 
paying  the  tax  on  interest  derived  from  such  bonds,  when  they 
are  owned  by  citizens  or  residents  of  the  United  States.'* 

Interest  Upon  Bonds  Containing  a  Tax-Preb  Covenant.  In 
any  case  where  bonds,  mortgages,  deeds  of  trust,  or  other  similar 
obligations  of  a  corporation  contain  a  covenant,  contract,  or  pro- 
vision by  which  the  obligor  agrees  to  pay  any  portion  of  the 
income  tax  imposed  by  the  Revenue  Act  of  1918  upon  the  objigee, 
or  to  reimburse  the  obligee  for  any  portion  of  the  tax,  of  to  pay 
the  interest  without  deduction  for  any  tax  which  the  obligor 
may  be  required  or  permitted  to  pay  thereon  or  to  retain  there- 
from under  any  law  of  the  United  States,  the  corporation  or  its 
withholding  agent  is  required  to  deduct  and  withhold  a  tax 
equal  to  2%  of  the  interest  if  paid  to  (a)  an  individual  whether 
citizen  or  resident  or  non-resident  alien,  (b)  a  partnership, 
whether  domestic  or  foreign,  resident  or  non-resident,  and  (c)  a 
non-resident  foreign  corporation.'^  In  all  such  cases  the  tax  to 
be  withheld  is  at  the  rate  of  2%  of  the  interest  paid  regardless  of 
the  status  of  the  payee.  Although  the  law  required  the  deduc- 
tion of  the  tax  at  higher  rates  in  the  case  of  payments  of  other 
income  4o  non-resident  aliens  and  non-resident  foreign  corpora- 
tions, only  2%  is  withheld  and  the  recipient  of  the  interest  is 
required  to  account  in  his  personal  return  for  the  remainder  of 
the  tax  that  may  be  due  thereon.  The  corporation  is  relieved 
from  withholding  in  the  case  of  interest  payments  on  such 
bonds  only  when  the  citizen  or  resident  entitled  to  receive  such 
interest  files  with  the  withholding  agent  on  or  before  February 
1  of  the  year  f oUowingf  that  in  which  the  interest  is  received  a 

87  Telegram  from  Treasury  Department  dated  August  26,  1919;  I.  T.  8. 
1919,  1 3547. 

83  Telegram  from  Treasury  Department  dated  June  2,  1919 ;  I.  T.  8.  1919, 
H  3471. 

89  Revenue  Act  of  1918,  §  221  and  f  237.  This  proTision  is  inserted  in  the 
law  for  the  purpose  of  shifting  the  burden  of  the  tax  from  the  bondholder 
to  the  debtor  corporation,  a  burden  the  corporation  would  generally  not  be 
required  to  assume  were  it  not  for  the  withholding  provision. 
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signed  notice  in  writing  claiming  the  benefit  of  the  personal 
exemption  for  dependents  specified  in  Section  216  of  the  law, 
or  both.  In  the  case  of  non-resident  aliens  withholding  is  at  pres- 
ent required  regardless  of  whether  or  not  the  non-resident  alien 
may^in  his  personal  return  be  allowed  to  claim  the  personal  ex- 
emption.*'^ The  practical  effect  of  these  provisions  of  the  law  is 
that  where  a  corporation  has  issued  bonds  containing  a  covenant 
to  pay  the  tax,  it  will  be  required  to  go  through  the  motions  of 
withholding  2%  on  all  payments  to  bondholders  other  than  do- 
mestic corporations  and  resident  foreign  corporations,  tinless  in 
the  case  of  citizens  or  residents  a  certificate  is  filed  claiming 
exemption  from  the  tax  on  such  income.  No  tax  will  actually  be 
withheld,  since  the  interest  will  be  paid  in  full  under  the  terms  of 
the  covenant,  and  the  corporation  will  pay  a  tax  equivalent  to  the 
amount  theoretically  withheld.  The  recipient  of  the  interest  will 
report  in  his  return  of  income  the  full  amount  of  the  interest 
received  but  he  will  deduct  from  the  amount  of  tax  otherwise  pay- 
able thereon  a  sum  equal  to  2%  of  the  total  amount  of  such  inter- 
est. Recent  rulings  also  require  that  he  add  to  his  income  the 
amount  of  the  tax  so  paid  for  him  on  the  theory  that  it  is  addi- 
tional interest.**^  If  a  citizen  or  resident  is  not  subject  to  the  in- 
come tax  by  reason  of  the  personal  exemption  to  which  he  is  entitled, 
he  should  file  with  the  debtor  corporation  on  or  before  February  1, 
of  the  year  following  that  in  which  the  interest  was  paid,  a  certifi- 
cate claiming  exemption,  as  otherwise  he  will  subject  the  pay- 
ing corporation  to  the  expense  of  2%  of  the  amount  of  the  inter- 
est paid  him,  although  no  tax  is  due  thereon. 

Car-Trust  Certificates.  Cdl*-trust  certificates  are  held  to  be 
obligations  similar  to  corporate  bonds  and  mortgages.  The  trus- 
tees are,  therefore,  required  to  withhold  the  tax  at  the  rate  of  2% 
if  the  certificates  contain  a  covenant,  contract,  or  provision  by 
which  the  obligor  agrees  to  pay  any  portion  of  the  income  tax  im- 
posed upon  the  obligee,  or  to  reimburse  the  obligee  for  any  por- 
tion of  the  tax,  or  to  pay  the  interest  without  deduction  for  ajiy 
tax  which  the  obligor  may  be  required  or  permitted  to  pay  thereon 
or  to  retain  therefrom  under  any  law  of  the  United  States.** 

Unknown  Owners.    Withholding  in  all  cases  at  the  highest 

40  Bevenue  Act  of  1918,  f  221 ;  Beg.  45,  Art  362. 
40m  Reg.  45,  Art  31. 

41  Beg.  33  Bev.,  Art.  188. 
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applicable  rate  is  required  from  interest  on  bonds  or  other  securi- 
ties where  the  owner  of  such  securities  is  unknown  to  the  with- 
holding agent.**  The  ** highest  applicable  rate"  is  (a)  2% 
of  interest  upon  bonds  or  other  obligations  of  domestic  or  resi- 
dent foreign  corporations  containing  a  tax-free  covenant  clause, 
{b)  8%  in  the  case  of  fixed  or  determinable  annual  or  periodicar 
income  (other  than  dividends  from  corporations  liable  to  the  in- 
come tax  and  interest  on  corporate  bonds  containing  a  tax-free 
covenant)  payable  to  an  unknown  owner.** 

Agaiiut  Whom  the  Tax  Is  Withheld.  Although  the  foregoing 
paragraphs  indicate  the  classes  of  taxpayers  against  whom  a  tax 
is  withheld  the  law  will  be  restated  under  this  heading  for  the 
sake  of  convenient  reference. 

CrrizENS  an6  REsmENTS.  No  tax  is  withheld  on  payments 
to  citizens  and  residents  except  in  cases  where  interest  is  paid 
upon  any  bonds,  mortgages,  deeds  of  trust,  or  similar  obligations 
of  corporations  containing  covenants  to  pay  the  tax,  in  which 
case  the  tax  is  required  to  be  withheld  at  the  rate  of  2%. 

CrrizENS  OP  United  States  Possessions.  The  income  of  a 
citizen  of  a  possession  of  the  United  States,  who  is  not  otherwise 
a  citizen  or  a  resident  of  the  United  States,  from  sources  within 
the  United  States,  is  subject  to  withholding.** 

NoN-BEsn>ENT  Aliens.  In  the  case  of  payments  of  interest 
upon  bonds  of  corporations'  containing  covenants  to  pay  the  tax, 
the  tax  is  withheld  at- the  rate  of  2%.  In  all  other  cases  where 
payment  is  made  of  fixed  or  determinable  annual  or  periodical 
income  the  tax  is  withheld  at  the  rate  of  8%. 

FiDUCiABiBs.  The  tax  js  withheld  on  payments  of  bond  inter- 
est to  fiduciaries  who  are  citizens  or  residents  of  the  United  States 
and  who  have  an  office  or  place  of  business  therein  in  the  same 
manner  and  to  the  same  extent  as  in  the  case  of  citizens  and  resi- 
dents, whether  the  fiduciary  is  an  individual  or  corporation.    The 

4«Beg.  45,  Art.  361. 

48  Letter  from  Treasury  Department  dated  June  2,  1919;  I.  T.  S.  1919, 
K3383;  letter  from  Treasury  Department  dated  April  18,  1919;  I.  T.  8.  1919, 
f  3318.  This  ruling,  seems  to  ignore  the  fact  that  10%  should  be  withheld  if  the 
owner  is  a  foreign  corporation,  which  rate  might  well  be  taken  to  be  the  "high- 
est applicable  rftte"  as  to  all  income  subject  to  withholding,  except  interest 
on  tax-free  covenant  bonds. 

44  Beg.  45,  Art.  1121. 
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tax  is  withheld  on  payments  to  foreign  fiduciaries  in  the  same 
manner  and  to  the  same  extent  as  in  the  case  of  non-resident  aliens 
whether  the  fiduciary  is  an  individual  or  a  corporation.  Fidu- 
ciaries are  subject  to  all  the  provisions  of  the  law  which  apply  to 
individuals.** 

Pabtnerships.  On  paymeijts  to  partnerships,  whether  do- 
mestic or  foreign,  resident  or  non-resident,  of  interest  upon  bonds 
of  corporations  containing  covenants  to  pay  the  tax,  the  tax  is 
withheld  at  the  rate  of  2%.  No  tax  is  withJield  on  payment  of  any 
other  form  of  income.** 

Personal  Service  Corporations.  Personal  service  corporations, . 
after  receiving  notice  from  the  Commissioner  that  their  returns 
as  personal  service  corporations  have  been  approved,  but  not  before, 
may  for  purposes  of  withholding  proceed  as  partnerships  tn  claim- 
ing exemptions  and  in  obtaining  the  benefit  of  having  the  tax  paid 
for  them  under  tax-free  covenants.*** 

Corporations.  No  tax  is  withheld  in  any  case  on  payment  of 
income  to  domestic  corporations  or  to  resident  foreign  corpora- 
tions. In  the  case  of  non-resident  foreign  corporations  the  tax  is 
withheld  at  the  rate  of  2%  on  all  payments  of  interest  upon  bonds 
of  corporations  containing  covenants  to  pay  the  tax;  and  at  the 
rate  of  10%  on  all  other  fixed  or  determinable  annual  or  period- 
ical income**'  For  the  purpose  of  withholding,  a  Porto  Bican  cor- 
poration is  a  foreign  corporation.** 

Agents.  The  fact  that  an  individual,  partnership  or  corpora- 
tion may  have  an  agent  within  this  country  to  collect  and  receive 
income,  does  not  operate  to  prevent  withholding  of  the  tax  on 
payments  of  income  to  such  agent  in  cases  where  payments  direct 
to  the  principal  would  be  subject  to  withholding.  The  appoint- 
ment of  an  agent  in  this  country  does  not,  in  itself,  establish  the 
residence  of  the  principal  in  this  country,  for  the  purpose  of  the 
income  tax,  nor  does  such  appointment  exempt  a  non-resident 
foreign  corporation  from  the  withholding  provisions  unless,  in 
addition  to  the  appointment  of  the  agent,  the  corporation  is  en- 

4ft  Bevenne  Act  of  1918,  1 225  and  1 821 ;  Beg.  45,  Art.  374. 
fABe^enne  Aet  of  1918,  1 221;  Beg.  45,  Art.  361. 

4Ba  Letter  from  Treasoxy  Dej^artmeat  dated  November  20,  1919;  L  T.  S. 
1919,  If  8651. 
47  Beve&ue  Aet  of  1918,  H  281  and  287;  Beg.  45,  Art  861. 
4i  Beg.  45,  Art.  1188. 
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gaged  in  business  in  this  country  or  has  an  office  or  place.of  busi- 
ness herein.  Agents  of  non-resident  aliens,  or  foreign  corpora- 
tions subject  to  the  withholding  provision  should  proceed,  in 
'  collecting  income  from  their  principals,  in  the  same  manner  as  the 
principals  would  proceed  in  acting  for  themselves. 

Who  Are  Bequired  to  Withhold  Tax.  Under  the  1918  Law  it 
is  required  that  all  individuals,  corporations  and  partnerships,  in 
whatever  capacity  acting,  including  lessees  or  mortgagors  of  real 
or  personal  property,  fidliciaries,  employers,  and  all  officers  and 
employees, of  the  United  States,  having  the  control,  receipt,  cus- 
tody, disposal,  or  payment,  of  interest,-  rent,  salaries,  wages,  pre- 
miums, annuities,  compensations,  remunerations,  emoluments,  or 
other  fixed  or  determinable  annual  or  periodical  gains,  profits, 
and  income  shall  withhold  the  tax,  when  withholding  is  required 
by  reason  of  the  status  of  the  recipient  of  the  income.**  It  has 
been  held  that  a  foreign  corporation  having  a  fiscal  agency  in  this 
country  is  required  to  withhold  a  tax  of  2%  upon  the  interest 
upon  its  tax-free  covenant  bonds.** 

Duty  op  Employer  to  Determine  Status  op  Alien  Employees. 
Employers  are  responsible  for  the  deduction  of  the  tax  at 
the  source  on  pa3rments  of  salary  or  compensation  to  non- 
resident alien  employees.  This  was  first  required  in  September, 
1915.**  No  effort  will  be  made  to  hold  employers  of  non-resident 
aliens  liable  for  tax  prior  to  September  17,  1915,  when  the  term 
** non-resident  alien"  was  defined  by  the  Treasury  Department 
and  not  then  if  such  non-resident  alien  had  been  employed  con- 
tinuously by  the  same  person  or  corporation  for  a  period  of  three 
months  or  more.  Aliens  employed  in  the  United  States  are  prima 
facie  regarded  as  non-residents  for  the  purpose  of  withhold- 
ing. If  wages  are  paid  without  withholding  the  tax  the  employer 
should  be  provided  with  written  proof  of  facts  which  overcome 

49  Bevenae  Act  of  1918,  f  1 221,  237. 

50  Beg.  45,  Art.  361;  letters  from  Treasury  Department  dated  Juify  9,  1918 
(I.  T.  8.  1918,  1(3612)  and  July  18,  1918  (I.  T.  S.  1918,  1[3613). 

(^1  Letter  from  Treafloiy  Department  dated  May  21,  1919;  I.  T.  S.  1919, 
Y  3394.  See  T.  D.  2242  iisued  on  the  date  mentioned  in  the  text  above.  With- 
holding after  Febmary  25,  1919,  should  be  at  the  rate  of  8  per  cent.  Although 
npn-resident  aliens  were  subject  to  a  normal  tax>of  12  per  cent  for  1918,  only  2 
per  cent  was  required  to  be  withheld  during  that  year,  the  balance  due  to  be 
accounted  for  in  the  individual  income  tax  returns. 
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the  presumption  that  the  alien  is  a  non-resident.  Such  presump- 
tion may  be  overcome  in  one  of  two  ways:  (a)  If  an  alien  has 
been  living  in  the  United  States  for  as  much  as  one  year  im- 
mediately prior  to  the  time  he  entered  the  employment  of  the 
withholding  agent,  or  if  he  has  been  regularly  employed  by  an  indi- 
vidual resident  in  the  United  States  er  by  a  resident  corporation  in 
the  same  city  or  county  for  as  much  as  three  months  immediately 
prior  to  any  payment  by  the  employer,  he  may  be  treated  as  a  resi- 
dent in  the  absence  of  facts  known  to  the  employer  showing  that  he 
is  in  fact  a  transient.**  The  facts  with  regard- to  the  length  of  time 
the  alien  has  thus  lived  in  the  cily  or  county  and  has  been  so 
regularly  employed  may  be  established  by  the  certificate  of  the 
alien,  (b)  The  employer  may  also  obtain  evidence  to  overcome 
the  prima  facie  presumption  of  non-residence  by  securing  from 
the  alien  Form  1078  (revised)  or  an  equivalent  certificate  of  the 
alien  establishing  residence.*'  A  record  of  such  forms  of  certi- 
ficates should  be  kept  by  every  employer  and  the  certificates  for- 
warded to  the  Commissioner  (Sorting  Division,  Washington, 
D.  C.)  not  later  than  the  twentieth  day  of  the  month  succeeding 
that  during  which  they  were  received.**  Having  secured  such 
evidence  from  the  al'.en,  the  employer  may  rely  thereon  unless  the 
statement  of  the  alien  was  false  and  the  employer  has  reasonable 
cause  to  believe  it  false,  and  may  contiiiue  to  rely  thereon  until 
the  alien  ceases  to  be  a  resident.**    An  employer  who  seeks  to 

M  A  typical  tranadent  is  one  who  stops  for  a  short  time  in  the  course  of  a 
journey  through  the  United  States,  sometimes  performing  labor,  sometimes 
not,  or  one  who  enters  the  United  States  intending  only  to  stop  long  enough 
to  carry  out  some  purpose,  object,  or  plan  not  involving  an  extended  stay.  A 
mere  floating  intention,  indefinite  as  to  time,  to  return  to  another  country  is  not 
sufficient  to  constitute  an  alien  a  transient.    (Beg.  45,  Art.  312  ;•  T.  D.  2794.) 

ft^If  an  officer,  qualified  to  administer  oaths,  is  not  reasonably  accessible, 
Form  1078  (Revised),  will  be  accepted  if  signed  in  the  presence  of  an  officinl 
of  the  employer  company  under  whose  supervision  the  employee's  duties  are 
I>erformed,  and  one  other  credible  witness.  (Letter  from  Treasury  Depart- 
ment dated  September  20, 1919;  I.  T.  S.  1919,  If  3612.) 

M  Letter  from  Treasury  Department  dated  May  21,  1919;  L  T.  S.  1919, 
If  3394;  Letter  from  Treasury  Department  dated  July  9,  1919;  L  T.  S.  1919, 
%  3492. 

M  The  employer  may  continue  to  rely  thereon  until  the  alien  ceases  to  be  a 
resident;  it  la  not  necessary  to  secure  new  certificates  for  each  taxable  year. 
(Letter  from  Treasury  Department  dated  July  9,  1919;  I.  T.  8.  1919,  f  3492. 
An  alien  who  hsifi  established  a  residence  in  the  United  States  continues  to  be  a 

P.  T.— 39 
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account  for  failure  to  withhold  the  required'tax  and  who  did  not  at 
the  time  secure  Form  1078  (revised)  or  its  equivalent,  is  permitted 
to  prove  the  former  status  of  the  alien  by  any  material  evidence. 
The  burden  of  proof  in  such  cases  is  on  the  employer  and  such 
proof  must  be  in  writing.  Hence  the  name  and  address  of  em- 
ployees should  be  secured,  regardless  of  the  fact  that  for  the  con- 
venience of  the  employer  the  individual  is  known  by  number.** 
In  the  case  of  alien  seamen,  the  regulations  provide  that  resi- 
dence may  be  established  on  a  vessel  regularly  engaged  in  coast- 
wise trade.*''  This  provision,  however,  merely  places  alien  seamen 
employed  on  a  vessel  regularly  engaged  in  coastwise  trade  on 
the  same  footing  With  an  alien  employed  within  the  United  States 
for  purposes  of  proving  residence  within  the  United  States.  The 
employer  should,  therefore,  be  governed  by  the  above  require- 
ments with  respect  to  the  necessity  for  filing  Form  1078 
(Revised)W 

Employees  op  Mining  Contractors — *' Back  Hands.  '  *  It  is 
customary  in  a  great  many  mining  districts  to  let  out  a  certain 
portion  of  a  mine  to  some  miner  who  is  usually  termed  a  con- 
tractor, who  employs  additional  labor  for  the  production  of  coal 
for  the  section  of  the  mine  assigned  to  him.  These  men,  usually 
termed  **back  hands,''  sometimes  do  not  appear  upon  the  pay-roll 
and  are  very  frequently  not  officially  known  to  an  operator  or 
employer.  The  operator  frequently  does  not  know  the  amount 
of  earnings  of  the  **back  hand"  or  laborer  employed  by  the 
contractor  and  the  latter  usually  keeps  no  books  of  account.  In 
such  cases  the  duty  of  withholding  the  tax  at  the  source  is  that 
of  the  contractor  and  not  of  the  corporation.** 

Change  op  Status  op  Employee.  Where  the  status  of  an 
alien  changes  during  the  year  from  that  of  resident  to  that  of 
non-resident,  or  from  that  of  a  non-resident  to  that  of  resident,  the 

resident  until  he  or  his  family  evidence  an  intention  to  change  their  residence 
to  another  country  hj  starting  to  remove.)     (Beg.  45,  Art.  314;  T.  B.  2794.) 

56  Beg.  45,  Art.  315;  T.  D.  2794;  Letter  from  Treasury  Departmenl  dated 
May  26,  1919;  I.  T.  S.  1919,  H  3398. 

57  Reg.  45,  Art.  312.  / 

58  Letter  from  Treasury  Department  dated  September  20,  1919;  I.  T.  8. 
1919,  If  8611. 

59  Letter  from  Treasury  Department  dated  May  26,  1919;  I.  T.  S.  1919, 
13398. 
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status  which  exists  at  the  end  of  the  taxable  year  is  the  one  which 
determines  his  right  to  exemption  as  to  the  whole  year.  Where  an 
employer  has  withheld,  wages  from  a  non-resident  alien  daring 
part  of  the  year  and  thereafter  the  employee  becomes  a  resident 
(before  the  employer  has  paid  over  to  the  United  States  the 
amount  of  tax  withheld),  the  employer  is  authorized  on  receiving 
proof  of  the  change,  to  refund  to  the  employee  the  amounts  which 
had  been  withheld  from  him  during  the  earlier  part  of  the  tax- 
able year,  while  his  status  was  that  of  a  non-resident.  If  the 
status  of  a  resident  employee  changes  to  that  of  a  non-resident 
alien,  tHe  employer  should  withhold  the  tax  at  the  rate  of  8%  from 
all  wages  or  compensation  paid  to  such  employee  on  and  after  the 
date  on  which  the  employer  has  knowledge  of  the  change.  Al- 
though an  employee  in  such  case  will  be  taxable  as  a  non-resident 
alien  for  the  entire  taxable  year  during  which  his  status  is 
changed  from  that  of  a  resident  to  that  of  a  non-resident  alien,  the 
employer  will  not  be  held  liable  for  the  deduction  of  the  tax  with 
respect  to  wages  paid  prior  to  the  knowledge  of  the  employer  as 
to  the  change  in  status.'* 

Duties  op  Assignees.  Where  in  connection  with  the  sale  of 
its  property,  payment  of  the  bonds  or  other  obligations  of  a  corpo- 
ration is  assumed  by  the  assignee,  such  assignee,  whether  an  in- 
dividual, partnership,  corporation,  or  a  state  or  political  sub- 
division thereof,  must  deduct  and  withhold  such  taxes  as  would 
have  been  required  to  be  withheld  by  the  assignor  had  no  such 
sale  and  transfer  been  made.'* 

Exemption  from  Withholding.  Withholding  from  interest  on 
bonds  or  other  obligations  containing  a  tax-free  covenant  will  not 
be  required  in  the  case  of  a  citizen  or  resident  alien  individual 
if  he  files  with  the  withholding  agent  when  presenting  interest 
coupons  for  payment,  or  not  later  than  February  first  following 
the  taxable  year,  an  ownership  certificate  on  Form  1001  (Revised) 
claiming  a  personal  exemption  or  credit  for  dependents.  To  avoid 
inconvenience  a  resident  alien  individual  should  file  a  certificate 
of  residence  on  Form  1078  (Revised)  with  withholding  agents, 
who  should  forward  such  certificates  to  the  Commissioner  (Sorting 

60  Letter  from  Treasury  Department  dated  August  6,  1919;  I.  T.  8.  1919, 
Y3525;  letter  from  Treasury  Department  dated  June  12,  1919;  I.  T.  S.  1919, 
%  3436. 

61  Beg.  45,  Art.  364. 
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Division)  with  a  letter  of  transmittal.^  The  extent  to  which  non- 
resident aliens  may  secure  exemption  from  withholding  as  against 
any  ipoome  from  sources  within  the  United  States  up  to  the 
amount  of  any  personal  exemption  and  credit  for  dependents 
which  may  he  allowed  to  them  under  the  similar  credit  provision 
of  the  statute  is  discussed  elsewhere.^ 

Ownership  Oertificatea.  The  owners  of  bonds  or  other  obli- 
gations, whether  or  not  containing  a  tax-free  covenant,  issued  by 
domestic  or  resident  foreign  corporations,  when  presenting  inter- 
est coupons  for  payment,  are  required  to  file  a  certificate  of 
ownership  for  each  issue  of  bonds,  showing  the  name  and  address 
of  the  debtor  corporation,  the  name  and  address  of  the  owner 
of  the  bonds,  whether  the  payee  is  married  or  the  head  of  a  family, 
the  nature  of  the  obligations,  the  amount  of  interest  and  its  due 
date,  and  the  amount  of  any  tax  withheld.  No  ownership  cer- 
tificates need  be  filed  in  the  case  of  interest  payments  on  bonds  the 
income  from  which  is  not  included  in  gross  income,,  nor  in  the 
case  of  any  obligations  of  the  United  States.^  All  the  informa- 
tion called  for  by  ownership  certificates  is  necessary  for  the  ef- 
ficient administration  of  the  Revenue  Act.  Debtor  corporations 
will  be  held  responsible  for  the  proper  execution  of  certificates, 
but  not  as  to  misstatements  by  bond  owners.  Ownership  certifi- 
cates should  not  be  accepted  and  payments  should  be  refused 
unless  all  information  called  for  thereon  is  shown,  including  in- 
formation as  to  whether  the  payee  is  married  or  the  head  of  a 
family.*  Interrogatories  as  to  the  marital  status  on  ownership 
certificates  need  not  be  answered  when  certificates  are  executed 
by  non-resident  alien  individuals.^  Ownership  certificates  exe- 
cuted by  the  owner  must  indicate  whether  or  not  he  is  married  or 
the  head  of  a  f amily.*^    But  if  he  states  that  he  is  married  it  is  not 

ea  Reg.  45,  Art.  363. 

S8  See  Chapter  31. 

64  Reg.  45,  Art.  364. 

•5  Telegram  from  Treasury  Department  dated  AprU  7,  1919 ;  I.  T.  S.  1919, 
%  3293 ;  telegram  from  Treasury  Department  dated  February  28,  1918 ;  I.  T.  8. 
1918,  H  3146. 

66  Telegram  from  Treasury  Department  dated  May  23,  1918;  I.  T.  S.  191 S, 
Y3380. 

67  Letter  from  Treasury  Department  dated  March  26,  1918;  I.  T.  8.  1919, 
n  660,  670,  675. 
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also  necessary  that  he  state  that  he  is  head  of  a  family.^*  The 
address  may  be  omitted  from  ownership  certificates  in  the  case  of 
prominent  corporations  and  in  its  place  a  description  of  the  bond 
issue  may  be  inserted.^  Separate  ownership  certificates  will  be 
required  for  each  interest  coupon  of  different  maturity  date  even 
though  of  the  same  issue  J^ 

FoBMS  OF  Ownership  Certificates.    The  following  is  a  list  of 
the  latest  revisions  of  ownership  certificates: 

Form  1000 .Revised  May,  1919 

1001 ''  May,  1919 

lOOlA ''       February,  1919 

1058 '*       February,  1919 

1059 **        February,  1919 

1087 '*  April,  1919 

Form  1071  is  now  obsolete,  Form  lOOlA  being  used  in  its  place. 
In  view  of  the  fact  that  the  revised  forms  of  ownership  certifi- 
cates have  been  at  the  disposal  of  the  public  for  some  time,  the 
public  has  had  reasonable  opportunity  to  become  familiar  with 
them.  In  order,  however,  to  prevent  inconvenience  to  individuals 
and  organizations  required  to  use  such  forms,  old  forms  of  own- 
ership certificates  will  be  accepted  with  respect  to  interest  due  on 
and  prior  to  November  1,  1919,  when  received  from  continental 
United  States,  and  with  respect  to  interest  due  on  and  prior  to 
December  1, 1919,  when  received  from  abroad.  Banks  and  collect- 
ing agents,  debtor  corporations,  and  witholding  agents  will  refusa 
to  accept  the  old  forms,  in  connection  with  interest  due  after  the 
respective  dates  named  above,  and  collectors  receiving  monthly 
returns  accompanied  by  certificates  on  the  old  forms,  when  it  shall 
appear  that  such  certificates  were  filed  with  debtor  corporations 
or  withholding  agents  with  respect  to  interest  due  subsequent 
io  such  dates,  will  require  the  debtor  corporation  or  withholding 
agent  concerned  to  secure  certificates  on  the  revised  f  orms.*^ 

6S  Letter  from  Treamuy  Department  dated  Mareh  30,  1918;  L  T.  S.  1919, 
t671. 

69  Telegram  from  Treasniy  Department  dated  Febrnaiy  11,  1918;  I.  T.  8. 
1919,  f  e65.     • 

70  Telegram  from  Treasoxy  Department  dated  June  24^  1919;  L  T.  S.  1919, 
f  3470. 

71 T.  D.  2923.  See  telegram  from  Treasury  Department  dated  September  29, 
1919;  I.  T.  S.  1919,  1[3590.  The  form  number  and  date  of  revision  will  be 
foond  in  the  upper  left  hand  comer  of  all  certificates. 
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Rules  fob  Use  of  Forms.  As  a  general  rule,  Form  1000  is  used 
when  withholding  is  required  and  Form  1001  is  used  when  no 
withholding  is  required.  Forms  1058  and  1059  are  substitute  cer- 
tificates to  be  used  as  indicated  below  in  the  place  of  the  original 
ownership  certificates  which  are  sent  to  Washington.  Form  1058 
is  used  in  lieu  of  original  ownership  certificate  Form  1001,  and 
Form  1059  is  used  in  lieu  of  original  ownership  certificate  Form 
1000.  The  use  of  Form  1087  is  indicated  in  another  chapter.*^ 
Form  1001  A  is  used  in  connection  with  foreign  items,  as  defined 
above.  The  following  is  a  table  indicating  the  particular  form  of 
ownership  or  substitute  certificates  to  be  used  in  particular  cases, 
as  stated  in  the  text  following  the  table. 

TABLE  FOR   USE  OF   OWNERSHIP  AND  SUBSTITUTE  CERTIFICATES.! 


CittMo  or  Beildaoi. 

IndlTldotl  or  nuucianr  rJalmtnc 
ezempUon 

Individual  or  fidudvy  n  o  t 
dalmlnji  Mnmption 

Partnership  and  Penonal  Serv- 
ice CoTixvatlona  7   


CoTDonUlon    

Non-Beiident  Allen. 

Individual  or   fldnotaiy 

Partactalilp   

CbrporaUon*    

Banks  Rcoelvlnji  Ooupons  not  Ac- 

■  companled  lijr  Ownership  Cer- 
tlflcates    Ownership    Unknown . . 

Foreicn  Governments  and  Forelr.. 
Charitable  or  Kempt  Corpora- 
tions     


OWNEBSHIP  CBRnVtCATES 


Bonds   of   Dooeetle   or 

Besldent  Foreign 

CcNTporations 


WlthTto- 

Free 
Covenant 

Without 
Tsx-Free 
Covenant 

iooi« 

1001 

1000 

1000 

1001 

1001 

1001 

1000 
1000 
1000 

lOOO 
1001 
1000 

1000 

1000 

1001 

lOOl 

Frrelim 
Items' 


lOOl  A 
1000  or   I 
lOUl  AS  \ 

1000  or  I 

1001  A*) 
1001  A 

1001  A 
1001  A 
1001  A 


1000* 


SUBSTITUTE  CERTIFICATES 


With  Tax-TVee 
Covenant 


1068 

1069 

1060 
1068 

None  Permitted 
None  Permitted 
None  Permitted 


WttlMHlt 

Taa-Fiee 
Covenant 


1068 

1068 

1058 
1068 

NonePwmitted 
None  Permitted 
None  Permitted 


iSot  Baf.  49.  Arts.  865-7,  1078:  Letter  from  Tteasory  Departjaent  dated  May  20.  1919:  I.  T.  8. 
laiO.  I88S8:  TBiegram  from  Treeaury  Departmeot  dated  July  7.  1919:  I.  TTS.  1919.  1  8474. 

'Hie  tetm  "foreign  item."  as  here  used,  mfsans  any  dividend  upon  tha  stock  of  a  non-nsucDt 
foreign  rarporailon  or  any  item  of  interest  upon  the  bonds  of  foreign  countries  oi*  a<m-resideat  f«>reign 
corporator  ^  #iether  or  not  such  dividend  or  interest  is  paid  in  the  Unltsd  8ts;t6ft  or  hr  ohack  drawn 
°°.l*4^«^*c  bank.  ^(Beg.   45.  Art.    1077.)  ,      ^  ^    , 

s  1900  la  used  In  this  instance  If  the  foreign  countiy  or  forelcn  oDiporaUoD  has  a  fiscal  sfont  in 
this  oountzy  and  If  the  bonds  contain  a  tax-free  oovensnt  cUuise.  unless  eKemptton  is  oUlmad. 
l^i.l^*  ^^  ^^^*:  !'>(<«'  f^ook  Tnunxy  DeiMrtment  dated  May  80.  1919;  I.  T.  8.  1919. 
I  8888.) 

«  1001  A  Is  used  In  this  inatenoe  if  tha  ofwner  Is  known  to  te  a  non-ngtdeDt  alien  indivldnal. 
corporation,  or  partnership. 

•A  fbrwgn  oorporation  not  engaged  in  trade  or  bOBlneea  within  the  United  Btatas.  which  has  a 


flsral  agent  in  the  United  States,  is  not  a  resident  oorporation.  (lietter  from  Ttttaary  Department 
dated  May  80.   1919;  I.  T.  8.   1919.  18888.) 

•  In  the  case  of  registered  bonds  having  a  tax-free  covenant  1000  is  used  by  the  withholding  agent 
If  the  owner  files  no  certificate.  That  is.  if  the  owner  files  no  aertlflcate  the  withholding  agent  most 
presume  that  he  does  not  claim  exemption  from  withholding.     (Beg.   40.  'Art.   369.) 

7  Before  a  corporation  can  he  regsrded  ss  a  pereonal  service  oorporation  it  must  have  received  noUos 
from  the  Commissioner  that  iU  daim  to  be  regarded  as  a  personal  service  corporation  has  been  ap- 
proved.    (Letter  ftom  Treasury  Depar  ment.  dated  November  20,   1919:  I.  T.   8.   1919.  18091.) 

Form  op  Cebtipicate  Where  Withholding  Required.    Form 
1000  (Revised)  should  be  used  (a^  by  citizens  or  residents  of  the 

78  See  Chapter  6. 
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United  States  when  no  personal  exemption  or  credit  is  claimed 
against  interest  on  bonds  containing  a  tax-free  covenant;  (b)  by 
non-resident  alien  individuals  and  non-resident  foreign  corpora- 
tionsi  whether  or  not  such  bonds  contain  a  tax-free  covenant; 

(c)  by  partnerships,  resident  or  non-resident,  in  the  case  of  bonds 
containing  a  tax-free  covenant.''^ 

Form  of  Certifigate  Where  No  Withholding  Required. 
Form  1001  (Revised)  should  be  used  (a)  by  citizens  or  residents 
of  the  United  States  when  personal  exemption  is  claimed  against 
interest  on  bonds  containing  a  tax-free  covenant  and  when  pre- 
senting coupons  from  bonds  not  containing  a  tax-free  covenant ; 
(b)  by  domestic  corporations ;  (c)  by  partnerships,  resident  or 
non-resident,  in  the  case  of  bonds  not  containing  a  tax-free  cove- 
nant; and  (d)  by  resident  foreign  corporations,  whether  or  not 
such  bonds  contain  a  tax-free  covenant.  In  case  a  citizen  or  res- 
ident alien  individual  receives  interest  on  bonds  containing  a  tax- 
free  covenant  in  excess  of  the  amount  of  personal  exemption 
which  the  individual  may  claim,  any  such  excess  must  be  reported 
on  Form  1000  (Revised).''*  That  is,  he  cannot  claim  exemption 
from  withholding  with  respe^^t  to  au  amount  greater  than  his  per- 
sonal exemption  even  though  he  may  want  to  relieve  the  paying 
corporation  of  the  contract  duty  to  assume  the  burden  of  the  tax 
on  his  behalf. 

Use  of  SuBsrrrruTE  Certificates.  Resident  collecting  agents, 
responsible  banks  and  Jbanhers,  receiving  interest  coupons  for  col- 
lection with  ownership  certificates  attached,  may  present  the  cou- 
pons with  the  original  certificates  to  the  debtor  corporation  or  its 
duly  aTuthorized  withholding  agent  for  collection  or  may  detach 
and  forward  the  original  certificates  direct  to  the  Commissioner, 
provided  each  such  collecting  agent  shall  substitute  for  such  orig- 
inal certificates  its  own  certificates — ^Form  1058  (Revised)  or  Form 
1059  (Revised) — and  shall  keep  a  complete  record  of  each  trans- 
action, showing  (a)  serial  number  of  item  received;  (b)  date 
received;  (c)  name  and  address  of  person  from  whom  received; 

(d)  name  of  debtor  corporation;  (e)  class  of  bonds  from  which 
ijoupons  were  cut  (whether  containing  a  tax-free  covenant  or 
not) ;  and  (f )  face  amount  of  coupons.    For  the  purpose  of  iden- 

78  Beg.  45,  Art.  365. 
74  Beg.  45,  Art.  M6. 
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tification  the  substitute  certificates  shall  be  numbered  consecu- 
tively and  corresponding  numbers  given  the  original  certificates 
of  ownership.  The  use  of  substitute  certificates  by  collecting 
agents,  bankd  and  bankers  is  not  permitted,  however,  in  the  case 
of  ownership  certificates  presented  with  coupons  for  collection  by 
non-resident  alien  individuals,  partnerships,  or  corporations.'* 
Substitute  certificates  may  be  used  in  connection  with  payments 
of  income  made  to  the  alien  property  custodian.'* 

Interest  Coupons  WrrHOUT  Ownership  Certificates.  Where 
interest  coupons  are  received  unaccompanied  by  certificates  of 
ownership  the  first  bank  should  require  of  the  payee  an  affidavit 
showing  the  name  and  address  of  the  payee,  the  name  and  address 
of  the  debtor  corporation,  the  date  of  the  maturity  of  the  inter- 
est, the  name  and  address  of  the  person  from  whom  the  coupons 
were  received,  the  amount  of  the  interest^  and  a  statement  that  the 
owner  of  the  bonds  is  unknown  to  the  payee.  Such  affidavit 
should  be  forwarded  to  the  collector  with  the  monthly  return  on 
Form  1012  (Revised).  The  first  bank  receiving  such  coupons 
should  also  prepare  a  certificate  on  Form  1000  (Revised),  crossing 
out  ''owner"  and  inserting  ** payee"  and  entering  the  amount  of 
interest  in  the  space  provided  for  a  non-resident  foreign  corpora- 
tion and  should  stamp  or  write  across  the  face  of  the  certificate 
''Affidavit  furnished,"  adding  the  name  of  the  bank.''^ 

Interest  on  Registered  Bonds.  Where  a  bondholder  files  no 
ownership  certificate  in  the  case  of  payments  of  interest  on  regis- 
tered bonds  thp  withholding  agent  should  make  out  such  a  cer- 
tificate in  each  instance  (a)  on  Form  1000  (Revised)  if  the 
bondholder  is  a  citizen  or  resident  of  the  United  States  or  a  res- 
ident or  non-resident  partnership  and  the  bonds  contain  a  tax- 
free  covenant,  or  if  the  bondholder  is  a  non-resident  alien  indi- 
vidual or  a  non-resident  foreign  corporation,  and  (b)  on  Form 
1001  (Revised)  in  all  other  cases.  When  so  used  Forms  1000 
(Revised)  and  1001  (Revised)  need  not  be  signed.''* 

Return  op  Tax  Withheld.  Every  withholding  agent  is  re- 
quired to  make  an  annual  return  to  the  collector,  of  the  tax  with- 

75  Id.  Art.  367. 

76  Letter  from  Treasury  Department  dated  June  6^  1918;  I.  T.  8.  1919, 
%  1522. 

77  Reg.  45,  Art.  368. 
"^S  Beg.  45,  Art  369. 
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held  from  interest  on  corporate  bonds  or  other  obligations  on  or 
before  March  1  on  Form  1013  (Revised).  He  is  also  required  to 
make  a  monthly  return  on  Form  1012  (Revised)  on  or  before  the 
20th  day  of  the  month  following  that  for  which  the  return  is 
made.  The  original  ownership  certificates,  or  the  substitute  cer- 
tificates where  authorized,  must  be  forwarded  to  the  collector 
with  the  monthly  return.  Every  person  required  to  deduct  and 
withhold  any  tax  from  income  other  than  such  bond  interest  must 
make  an  annual  return  thereof  to  the  collector  on  or  before  March 
i  on  Form  1042  (Revised),  accompanied  by  a  separate  report  on 
Form  1098  (Revised),  for  each  non-resident  alien  individual  or 
non-resident  foreign  corporation  to  whom  income  other  than  bond 
interest  was  paid  during  the  previous  taxable  year.  In  every  case 
of  both  classes  the  tax  withheld  must  be  paid  on  or  before  June 
15  of  each  year  to  tbe  collector.''* 

Releajse  of  Excess  Tax  Withheld.  Any  sum  withheld  for 
tax  since  December  31,  1917,  in  excess  of  the  aggregate  amount 
required  under  the  terms  of  the  Revenue  Act  of  1918,  will  be 
released  by  the  withholding  agent  and  paid  over  to  the  person 
from  whom  it  was  withheld  or  his  proper  representative.  With 
reference  to  how  a  debtor  corporation  may  release  and  pay  over 
the  amount  of  tax  so  withheld  in  a  case  where  a  bank  or  other 
collection  agency  detached  the  ownership  certificate  which  accom- 
panied an  interest  coupon  and  substituted  its  own  certificate 
(Form  1059),  which  ddes  not  disclose  the  name  and  address  of  the 
bond  owner,  in  such  cases  the  withholding  agent  should  request 
the  bank  or  collection  agency  to  disclose  the  name  and  addre.'is  of 
the  owner  of  the  bonds,  as  shown  by  the  original  certificate,  and 
it 'shall  be  the  duty  of  the  bank  or  collection  agency  to  make  such 
disclosure  to  the  withholding  agent.  Where  withholding  agents 
have  so  released  any  excess  of  tax,  an  itemized  statement  show- 
ing the  names,  addresses  and  amounts  refunded  should  be  at- 
tached to  the  annual  list  returns  (Form  1013),  in  order  to  recon- 
cile any  discrepancy  between  the  aggregate  amount  of  taxes  re- 
turned as  slfown  by  the  monthly  list  returns  (Form  1012)  and  the 
aggregate  amount  as  shown  by  the  annual  list  return.'^    The  S% 

TO  Reg.  45,  Art.  370. 
«0  Beg.  45,  Art.  372. 
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tax  withheld  on  dividends  of  domestic  corporations  daring  the 
year  1918  should  be  released  in  this  manner.** 

Use  op  Infobmation  Return  Where  No  Actuai*  WirHHOUDiNQ. 
Where  a  debtor  corporation  or  its  duly  authorized  withholding 
agent  has  made  payments  of  interest  on  its  bonds,  but  in  certain 
instances  has  been  required  to  withhold  no  tax,  the  ownership 
certificates  on  Form  1001  (Revised)  filed  in  connection  with 
such  payments  should  be  transmitted  directly  to  the  Commissioner 
(Sorting  Division),  accompanied* by  a  return  on  Form  1096  A 
showing  the  number  of  ownership  certificates  thus  transmitted 
and  the  total  amount  of  interest  paid.  This  return  shall  be  made 
by  the  20th  day  of  each  month  following  that  for  which  the  return 
is  made  and  need  not  be  sworn  to.  An  annual  return  shall  be 
forwarded  to  the  Commissioner  not  later  than  March  15  of  each 
year  on  Form  1096  B,  on  which  shall  be  given  a  summary  of  the 
monthly  returns.  To  the  extent  that  there  has  been  actual  with- 
holding of  the  tax,  returns  should  be  made.^ 

Ownership  Certificates  in  the  Case  op  Fiduciaries  and  Joint 
Owners.  When  fiduciaries  have  the  control  and  custody  of  more 
than  one  estate  or  trust,  and  i^ch  estates  and  trusts  have  as  assets 
bonds  of  corporations  and  other  securities,  a  certificate  of  owner- 
ship shall  be  executed  for  each  estate  or  trust,  regardless  of  the 
fact  that  the  bonds  are  of  the  same  issue.  When  bonds  are  owned 
jointly  by  several  persons,  a  separate  ownership  certificate  must 
be  executed  in  behalf  of  each  of  the  owners.** 

Withholding  in  1918.  In  the  case  of  payments  made  prior  to 
February  25,  1919,  where  a  withholding  agent  pursuant  to  the 
Revenue  Acts  of  1916  and  1917  withheld  only  2%  from  the  income 
of  non-resident  alien  individuals,  he  need  return  only  such  sum. 
In  all  such  cases  where  a  withholding  agent  withheld  the  tax 
pursuant  to  the  Revenue  Acts  of  1916  and  1917  from  the  income 
of  non-resident  foreign  corporations,  he  need  return  only  the 
srum  withheld,  to  an  amount  not  in  excess  of  the  aggregate  sum 
required  to  be  withheld  by  the  terms  of  the  Revenue  Act  of  1918 
from  the  income  paid  over  by  the  withholding  agent.    In  the 

St  Letter  from  Treasury  Department  dated  March  24,  1919;  I.  T.  8.  1919, 
Y  3283. 

SSBeg.  45,  Art.  373.  Betum  »  made  in  this  case  in  accordance  with  Beg. 
45,  Art.  370. 

•8  Reg.  45,  Art.  374. 
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case  of  every  payment  made  after  February  24,  1919,  the  with- 
holding agent  must  withhold  at  the  rates  prescribed  by  the  pres- 
ent statute  from  the  whole  payment,  not  merely  from  that  part 
which  applies  to  the  period  after  February  24,  1919.** 

Withholding  in  the  Case  of  Enemies.  Payments  made  after 
October  6,  1917  to  the  alien  property  custodian  are  in  the 
same  category  as  payments  made  to  or  for  citizens  or  residents  of 
the  United  States.  Withholding  at  the  source  is  accordingly  un- 
necessary except  in  the  case  of  interest  payments  on  corporate 
bonds  or  other  obligations  containing  a  tax-free  covenant  where 
no  exemption  is  claimed.  The  alien  property  custodian  should 
use  Form  1000  (Revised)  in  collecting  interest  on  bonds  contain- 
ing a  tax-free  covenant  and  in  all  other  cases  should  use  Form 
1001  (Revised).  No  distinction  is  to  be  made  between  payments 
directly  to  the  alien  property  custodian  and  to  his  depositaries 
or  between  interest  on  registered  bonds  and  interest  on  coupon 
bonds.  In  the  case  of  enemies  or  allies  of  enemies  holding  a  li- 
cense granted  under  the  provisions  of  the  Trading  with  the 
Enemy  Act,  withholding  is  required  as  in  the  case  of  any  non- 
resident alien  not  an  enemy  or  ally  of  enemy .••  Where  owner- 
ship certificate  Form  1000  or  Form  1001  is  executed  to  cover 
funds  paid  over  to  the  Alien  Property  Custodian,  the  certificate  is 
sufficiently  complete  if  the  name  of  the  taxpayer  and  the  trust 
number  are  given  under  the  heading  ''owner  of  bonds"  with  the 
name  and  address  of  the  enemy  or  ally  of  enemy  concerned  ex- 
cluded.*® 

Return  of  Income  From  Which  Tax  Withheld.  The  entire 
amount  of  the  income  from  which  the  tax  was  withheld  should  be 
included  in  gross  income  without  deduction  for  such  payment  of 
the  tax.  But  any  tax  actually  so  withheld  will  be  credited  against 
the  total  tax  as  computed  in  the  taxpayer's  return.  If  the  tax 
is  paid  by  the  recipient  of  the  income  or  by  the  withholding  agent 
it  will  not  be  re-collected  from  the  other,  regardless  of  the  orig- 

MBeg.  45,  Art.  371.  This  roling  does  not  affect  the  tax  liability  of  the  non- 
resident alien,  who  will  be  liable  for  the  tax  at  the  rates  prescribed  for  1918 
and  1919,  and  should  make  returns  accordingly.  (Telegram  from  Treasury 
Department  dated  March  5,  1919;  I.  T.  S.  1919, 1(3244.) 

W  Beg.  45,  Art.  375. 

M  Letter  from  Treasury  Department  dated  July  13,  1918,*  I.  T.  8.  1919, 
t 1525. 
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Inal  liability  therefor,  and  in  such  event  no  penalty  will  be  as- 
serted against  either  person  where  no  fraud  or  purpose  to  evade 
payment  is  involved.*'' 

S7  Beg.  45,  Art.  376o 


CHAPTER  41 

COVENANTS  TO  PAY  TAXES 

Covenants  to  pay  taxes  are  jeontained  in  bonds,  mortgages, 
notes,  leases,  and  similar  instruments  whereby  it  is  stipulated, 
in  general,  that  the  debtor,  lessee,  or  other  payor  shall  pay  the 
interest,  rent,  or  other  income  without  deduction  for  taxes.  Many 
such  covenants  became  operative  under  the  1913  Law,  and  the 
1916  Law  prior  to  its  amendment  by  the  Act  of  October  3,  1917, 
by  reason  of  the  requirement  in  those  laws  that  the  normal  tax 
should  be  withheld  at  the  source.  They  operate  under  the  1916 
Law  as  amended  and  under  the  present  law  only  in  certain  cases 
and  to  a  limited  extent.  Such  covenants  for  the  purpose  of  this 
discussion  may  be  divided  into  two  classes:  (1)  those  which  are 
contained  in  bonds,  mortgages,  or  deeds  of  trust,  or  other  similar 
obligations  of  a  corporation,  and  (2)  those  contained  in  other 
instruments.  Those  contained  in  the  second  class  operate  only 
when  the  payee  is  a  non-resident  alien  or  a  non-resident  foreign 
corporation,  unless  the  covenant  is  so  broad  that  it  imposes  an 
obligation  on  the  payor  notwithstanding  that  the  interest,  rent, 
or  other  payments  thereunder  are  made  in  full  without  deduction 
of  any  tax  at  the  source.  Covenants  of  the  first  class  stated  above 
may  be  of  two  kinds:  (a)  those  which  agree  to  assume  the  tax 
of  the  payee  only  to  the  extent  that  the  interest  specified  in  the 
obligation  shall  be  paid  in  full,  and  (b)  covenants  which  may  be 
so  broad  in  their  terms  as  to  obligate  the  debtor  to  reimburse  the 
creditor  for  any  tax  which  may  be  imposed  upon  him  with  re- 
spect to  the  interest  after  it  has  been  received  in  full  by  the 
creditor.  Covenants  broad  enough  to  fall  within  the  second  class 
are  very  unusual  and  are  not  covered  by  the  discussion  in  this 
chapter.  Those  covenants  to  pay  the  tax  which  are  embraced 
within  the  language  of  the  statute  ^  and  discussed  in  this  chapter 
are  only  those  which  have  all  the  following  qualifications:  (a) 
they  must  be  made  by  corporations;  (b)  they  must  be  contained 

I  Revenue  Act  of  1918,  i  221. 
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in  bonds,  mortgages,  deeds  of  trust,  or  other  similar  obligations, 
and  (c)  they  must  be  such  as  to  bind  the  debtor  corporation  to 
pay  some  portion  of  the  tax  imposed  by  the  Revenue  Act  of  1918 
on  the  creditor,  or  to  reimburse  the  creditor  for  any  portion  of  the 
tax,  or  to  pay  the  interest  without  deduction  for  any  tax  which 
the  debtor  may  be  required  or  permitted  to  pay  thereon,  or  to  re- 
tain therefrom,  under  any  law  of  the  United  States.  Where  pay- 
ment of  interest  is  made  under  such  covenants  a  tax  equal  to  2% 
of  the  interest  is  required  to  be  withheld  at  the  source  if  the  owner 
of  the  obligations  is  (a)  an  individual,  whether  he  is.a  citizen  or 
alien,  resident  or  non-resident;  (b)  a  partnership,  whether  do- 
mestic or  foreign,  resident  or  non-resident;  (c)  a  non-resident 
foreign  corporation.*  Withholding  at  the  highest  applicable  rate 
is  required  from  interest  on  bonds  or  other  securities  where  the 
owner  of  such  securities  is  unknown  to  the  withholding  agent. 
The  term  ** highest  applicable  rate"  means  2%  in  the  case  of  tax- 
free  covenant  bonds  and  8%  in  the  case  of  bonds  not  containing 
such  covenants.*  The  tax  is  not  required  to  be  withheld  on  pay- 
ments to  domestic  corporations  or  to  resident  foreign  corpo- 
rations. It  is  required  to  be  withheld  on  payments  to  a  fiduciary 
although  the  fiduciary  may  be  a  corporation.  The  tax  cannot  be 
withheld  except  against  payees  specified  in  the  statute.  If  the 
bond  contains  a  covenant  to  pay  the  tax  but  the  mortgage  does 
not,  or  vice  versa,  the  tax  must  be  withheld  under  this,  pro- 
vision. 

Foreign  Oorporations — ^Deflnition.  The  term  '' non-resident 
foreign  corporation"  is  used  in  this  chapter  to  include  corpora- 
tions not  engaged  in  trade  or  business  within  the  United  States 
and  not  having  any  office  or  place  of  business  therein.  Foreign 
corporations  which  are  either  engaged  in  business  within  the 
country  or  have  an  office  or  place  of  business  therein  are  referred 
to  as  '* resident  foreign  corporations."* 

Bate  of  Tax  to  Be  Withheld.  If  the  covenant  specifies  that  a 
tax  of  1%  will  be  paid,  2%  must  nevertheless  be  withheld;  1% 

SBevenne  Act  of  1918,  {{  221,  237;  Beg.  45.  Art.  361. 

9  Beg.  45,  Art.  361;  Mimeograph  letter  from  Treasury  Department,  No. 
2143,  dated  June  2,  1919 ;  I.  T.  8.  1919,  f  3383.  This  is  the  ruling  notwith- 
standing that  10%  is  withheld  in  some  cases  against  non-resident  fdreign  cor- 
porations. 

4  See  Bevenue  Act  of  1918,  §  237;  Beg.  45,  Art.  1509. 


COVENANTS  TO  PAY  TAXES  623 

being  assumed  by  the  debtor  corporation  and  the  other  1%  by  the 
bondholder.  In  stieh  cases  only  99%  of  the  full  amount  of  interest 
should  be  paid  to  the  bondholder.  If  the  covenant  spetsifies  that 
more  than  2%  will  be  paid  by  the  debtor  corporation,  only  2% 
may  be  withheld,  the  covenant  being  inoperative  under  the  law 
with  respect  to  any  additional  amount  specified  therein.  In  the 
case  of  paym^its  to  non-resident  aliens  or  non-resident  foreign 
corporations,  only  2%  may  be  withheld  on  obligations  containing 
tax-free  covenants,  notwithstanding  that  on  other  income  8%  or 
10%  is  required  to  be  withheld  in  such  cases.  Obligations  of  in- 
dividuals or  partnerships,  whether  or  not  containing  tax-free 
covenants,  do  not  require  withholding  at  the  2%  rate  or  at  any 
rate  against  citizens,  residents,  domestic  corporations,  or  resident 
foreign  corporations.  If  the  bond,  mortgage,  deed  of  trust,  or 
similar  obligation  does  not  contain  a  contract  or  provision  obligat- 
ing the  debtor  (a)  to  pay  some  portion  of  the  tax  imposed  by  the 
Revenue  Act  of  1918  on  the  creditor,  or  (b)  to  reimburse  the 
creditor  for  any  portion  of  the  tax,  or  (c)  to  pay  the  interest  with- 
out deduction  for  any  tax  which  the  debtor  may  be  required  or 
permitted  to  pay  thereon,  or  to  retain  therefrom,  under  the  laws 
of  the  United  States,  the  debtor  corporation  cannot  voluntarily 
undertake  to  withhold  the  tax  under  this,  provisiop  and  thereby 
assume  the  tax  for  its  bondholders.  Obligations  of  corporations 
other  than  bonds,  mortgages,  deeds  of  trust  or  similar  obligations 
do  not  require  withholding  at  the  2%  rate  or  at  any  rate  against 
citizens,  residents,  domestic  corporations  or  resident  foreign 
corporations^* 

Object  of  Withholding  Provision  in  Case  of  Tax-Free  Covenant 
Bonds.  Withholding  the  tax  at  the  source  at  the  rate  of  2%  on 
interest  paid  upon  obligations  containing  tax-free  covenants  is 
not  a  measure  designed  or  intended  to  insure  the  collection  of 
revenue,  as  is  withholding  at  the  source  generally.  It  is  a  measure 
whereby  corporations  may  be  compelled  to  pay  a  part  of  the  tax 
which  would  otherwise  be  imposed  upon  the  bondholder.  The 
provision  is  inserted  in  the  law  on  the  theory  that  since  corpo- 
rations have  issued  bonds,  mortgages,  deeds  of  trust,  or  similar 
obligations,  agreeing  to  pay  interest  thereon  in  full  without  de- 
ft Telegram  from  Treasury  Department  dated  June  2,  1919;  I.  T.  S.  1919, 
If  3471. 
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duction  for  any  tax  which  might  be  required  to  be  withheld  at  the 
source  and  that  this  provision  has  presumably  influenced  either 
the  price  at  which  the  bonds  or  obligations  were  sold  or  their  rate 
of  interest,  the  law  should  compel  the  corporation  to  assume  some 
part  of  the  tax  of  the  bondholder.  Apparently  the  entire  normal 
tax  was  deemed  to  be  too  great  a  burden  and  2%  was  considered 
appropriate.  No  reason  is  advanced,  however,  for  excluding  do- 
mestic corporation  bondholders  from  the  benefits  accruing  to 
individual  or  partnership  bondholders  under  **  tax-free  cove- 
nants." In  the  ease  of  savings  banks  and  insurance  companies  the 
advantage  if  given  would  inure  ultimately  to  the  benefit  of  de- 
positors or  policyholders. 

Procedure  of  Corporation  Issuing  Tax-Free  Covenant  Bonds. 
Since  there  is  a  requirement  in  the  law  that  a  2%  tax  be  assumed 
by  the  corporation  on  interest  paid  to  a  large  proportion  of  its 
bondholders  where  the  bond  contains  a  tax-free  covenant,  it  be- 
comes a  matter  of  importance  to  officers  of  corporations  to  deter- 
mine whether  or  not  the  covenants  in  the  bonds,  mortgages,  deeds 
of  trust,  or  similar  obligations  of  their  respective  corporations  are 
broad  enough  in  general  language,  or  specific  enough,  to  require 
the  assumption  of  the  burden  under  the  Revenue  Act  of  1918. 
Unless  there  is  a  legal  obligation  to  pay  the  tax,  or  any  part  there- 
of, for  the  bondholder,  the  officers  of  the  corporation  may  incur 
personal  liability  in  making  such  payments,  since  the  payment  of 
the  tax  of  a  bondholder  without  legal  compulsion  would  constitute 
a  diversion  of  the  funds  of  the  corporation  to  which  stockholders 
and  creditors  may  object.  Furthermore,  the  corporation  may  in- 
cur liability  for  not  withholding  the  proper  amount  of  tax  on 
payments  to  non-resident  aliens  or  non-resident  foreign  corpo- 
rations. The  law  requires  that  if  the  bond  contains  a  covenant 
to  pay  the  tax,  only  2%  shall  be  withheld,  and  that  if  the  bond  or 
obligation  does  not  contain^  such  a  covenant,  8%  shall  be  with- 
held on  payments  to  non-resident  aliens.  There  is  no  authority 
in  the  law  for  withholding  8%  and  assuming  to  pay  all  or  only 
2%  for  the  bondholder.  Either  the  obligation  is  one  which  re- 
quires withholding  at  the  rate  of  2%  and  the  assumption  of  the 
tax  by  the  corporation,  or  it  is  one  which  requires  withholding 
at  the  rate  of  8%  on  payments  of  interest  to  non-resident  aliens 

6  Revenue  Act  of  1918,  {  221. 
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and  the  assumption  of  no  part  of  the  tax  by  the  corporation.  An 
examination  of  the  covenant  in  each  mortgage  or  issue  of  corpo- 
rate bonds  or  similar  obligations  is  therefore  essential. 

Examples  of  Covenants  to  Pay  Taxes.  A  covenant  reading  as 
follows  does  not  require  or  authorize  the  corporation  to  assume 
any  part  of  the  income  tax  of  its  bondholders:  **Both  principal 
and  interest  of  this  bond  are  payable  without  deduction  for  any 
taxes,  assessments  or  other  governmental  charges  which  the  com- 
pany may  be  required  to  pay  thereon  or  authorized  to  retain 
therefrom  under  any  present  or  future  law  or  requirement  of 
the  United  States  of  America  (except  any  Federal  Income  Tax) 
or  any  State,  county,  municipality  or  other  governmental  sub- 
division thereof."''  Many  covenants  to  pay  taxes  were  entered 
into  prior  to  the  enactment  of  the  1913  Law,  and  without  con- 
templation of  an  income  tax  law  requiring  collection  at  the  source. 
In  such  covenants  no  specific  reference  is  made  to  an  income  tax 
and  the  force  of  the  covenant  with  respect  to  the  present  income 
tax  depends  upon  the  general  language  used  therein.  One  typical 
form  reads  as  follows:  ''Both  the  principal  and  interest  of  this 
bond  are  payable  without  deduction  for  any  tax  or  taxes,  assess- 
ment or  assessments,  or  other  Qovernmental  charges,  which  the 
company  may  be  required  or  permitted  to  pay  thereon,  or  to  re- 
tain therefrom,  under  any  present  or  future  law  of  the  United 
States,  or  of  any  state,  county,  municipality  or  other  lawful  tax- 
ing authority  thereof."  Whether  this  form  of  covenant  requires 
the  corporation  to  pay  the  income  tax  of  the  bondholder,  or  only 
such  taxes  as  are  imposed  on  the  bond  or  interest,  as  such,  is 
an  unsettled  question.  In  a  recent  case  it  was  held  that  a  clause 
in  bonds  issued  by  a  corporation  promising  payment  ''without 
deduction  from  either  such  principal  or  interest,  for  any  tax  or 
taxes,  which  the  Marion  Hotel  Company  may  be  required  to  pay 
or  retain  therefrom,  under  any  present  or  future  law,  the  Marion 
Hotel  Company  agreeing  to  pay  such  tax  or  taxes, '  *  did  not  re- 
quire the  corporation  to  pay  the  Federal  income  tax  of  the  bond- 
holder which  it  retained  from  the  payment  of  interest  on  the 
bonds,  since  the  tax  is  not  a  tax  on  the  bond,  but  a  personal 
obligation  of  the  bondholder,  arising  out  of  the  possession  of  an 

7  Letter  from  Treasury  Department  dated  November  21,  1917;  I.  T.  S.  1919, 
Y621. 

P.T.— 40 
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income  in  excess  of  the  exemptions  and  deductions  allowed  by 
snch  law.^    The  Supreme  Court  of  Massachusetts  in  deciding 
whether  the  income  tax  came  within  the  terms  of  a  covenant  by  a 
lessee  to  pay  *'all  taxes  and' assessments    •    •    *    upon  or  in  re- 
spect of  the  rent    •    •    •    howsoever  and  to  whomsoever  as- 
sessed," held  that  the  1913  Law  imposed  the  tax  ''in  respect  of 
the  rent"  and  held  that  the  language  quoted  was  effective  to 
compel  the  tenant  to  assume  the  tax  of  the  landlord  to  the  extent 
that  the  law  required  the  amounts  thereof  to  be  withheld  at  the 
source.*    Other  covenants  provide  that  the  debtor  **will  pay  the 
principal   and  interest  of  these  bonds  without   deduction   for 
taxes."    It  is  questionable  whether  or  not  covenants  of  this  kind 
are  broad  enough  to  include  taxes  upon  the  bondholder  as  well 
as  taxes  assessed  against  the  corporation  upon  the  mortgage  or 
bond  or  interest.    Where  a  lease  provided  that  the  lessee  should 
*'pay  all  taxes  and  assessments — upon  the  yearly  payments  herein 
agreed  to  be  made  by  the  party  of  the  second  part  to  the  party  of 
the  first  part — ^for  the  payment  or  collection  of  which  taxes  or 
assessments  the  said  party  of  the  first  part  would  otherwise  be 
liable  or  accountable  undfer  any  lawful  authority  whatever ; ' '  and 
that  the  lessee  '' should  pay  all  taxes,  charges,  levies,  claims,  liens 
and  assessments  of  any  and  every  kind,  which  during  the  con- 
tinuance of  the  term  hereby  demised,  shall,  in  pursuance  of  any 
lawful  authority,  be  assessed  or  imposed  upon  the  demised  prem- 
ises, or  any  part  thereof — all  payments  required  to  be  made  by 
the  party  of  the  first  part  during  the  term  of  this  indenture — 
shall  be  assumed  and  discharged  by  the  party  of  the  second  part 
as  if  the  party  of  the  second  part  were  primarily  liable  for  same," 
it  was  held  that  the  lessee  was  liable  for  the  income  tax  of  the 
lessor  on  the  ground  that  it  was  the  apparent  intention  of  the 

SUrquhart  v.  Marion  Hotel  Co.  (Ark.),  194  S.  W.  1.  The  court  referred 
to  the  earlj  cases  of  Haigbt  v.  Bailroad  Go.,  6  WaU.  15;  Baltimore  v.  Balti- 
more R.  R.,  10  Wall.  543. 

9Suter  V.  Jordan  Marsh  Company,  (Mass.))  113  N.  E.  580.  The  court 
seemed  to  rest  its  decision  in  this  case  on  the  conclusion  that  the  tax  was  levied 
upon  the  separate  sources  from  which  a  part  of  the  net  income  was  derived. 
This  conclusion  appears  to  be  against  the  weight  ot  authority  that  the  tax 
is  on  the  person  and  not  on  his  property.  If  such  conclusion  had  been  reached 
by  the  court  the  decision  might  have  been  different.  See,  however,  Catawissa 
R.  B.  Co.  V.  Phila.  &  Reading  Co.,  255  Pa.  269,  where  the  court  held  that  the 
income  tax  was  '^imposed  upon  rental  received  by  the  lessor  from  the  leasee.'* 
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parties  that  the  lessor  shoidd  receive  the  amounts  stipulated  as 
rent  without  deduction  by  reason  of  any  tax,  charge  or  assessment 
of  any  kind  and  that  the  language  was  sufiBciently  broad  to  cover 
the  Federal  income  tax  although  not  enacted  at  the  time  the  lease 
was  made.^®  In  another  case  where  a  covenant  provided  that  the 
specified  rent  should  be  paid  **  without  any  deduction,  defalcation 
or  abatement  for  any  tax,  charges  or  assessments  whatsoever, 
*  *  *  it  being  the  express  agreement  of  the  said  parties  that 
the  said  covenantor,  his  heirs  and  assigns,  shall  pay  all  taxes 
whatsoever  that  shall  hereafter  be  laid,  levied  or  assessed  by' 
virtue  of  any  law  whatever,  as  well  on  the  said  hereby  granted 
lot  and  buildings  thereon  erected  or  to  be  erected  as  on  the  said 
yearly  rental  now  charged  thereon, '*  it  was  held  that  the  covenant 
did  impose  an  obligation  upon  the  lessee  to  pay  the  Federal  in- 
come tax  since  it  was  manifestly  the  intention  of  the  parties,  by 
this  covenant,  to  secure  to  the  grantor  the  full  pajrment  of  iJie 
yearly  rent  without  any  deduction,  defalcation  or  abatement  for 
any  taxes,  charges  or  assessments  whatsoever.^*  Again,  where  a 
lease  provided  that  the  lessee  should  ''pay  all  taxes,  charges  and 
assessments  *  •  •  imposed  under  any  existing  or  future  law 
on  the  demised  premises,  or  any  part  thereof,  or  on  the  business 
there  carried  on,  or  on  the  gross  receipts  or  net,  derived  there- 
from, or  upon  the  capital  stock  of  *the  lessor'  or  the  dividends 
thereon,  of  upon  the  franchises  of  the  said  company,  for  the  pay- 
ment or  collection  of  any  of  which  said  taxes  the  'lessor'  may 
otherwise  become  liable,"  it  was  held  that  the  lessee  was  not  re- 
quired to  pay  the  Federal  income  tax  on  the  rental  received  by 
the  lessor  on  the  ground  that  such  tax  was  not  expressly  men- 
tioned and  the  covenant  was  not  broad  enough  to  discharge  all 
liability  for  taxes  of  every  kind  for  which  the  lessor  should  be- 
come primarily  liable.**    The  cases  referred  to  above  are  cases 

10  Northern  Pennsylvania  B.  B.  Oo.  v.  Philadelphia  ft  Beading  By.  Co.,  43 
Pa.  C.  C.  150;  aff'd  249  Pa.  326. 

11  Van  Beil  v.  Brogan,  65  Pa.  Super.  384,  reversing  23  D.  B.  1055  (Banphin 
County  Court,  Pa.  1914).    Erlich  v.  Brogan,  262  Pa.  362. 

W  Little  Schuylkill,  etc.,  Oo.  v.  Philadelphia  ft  Beading  By.  Co.,  44  P.  A. 
County  Ct.  Bep.  197,  aff 'd  69  Pa.  Super.  122.  Allocatur  to  the  Supreme  Court 
has  been  denied.  It  seems  in  this  case  the  intention  of  the  lessor  was  to  have 
the  lessee  pay  any  and  all  taxes  so  that  the  net  amount  of  tlie  rental  could  be 
distributed  without  diminution  to  the  stockholders,  but  the  court  held  that 
the  language  of  the  covenant  was  not  broad  enough  to  accomplish  this  purpose. 
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which  have  been  decided  under  the  1913  or  1916  Laws.    Other 
-   cases  arising  under  different  ctatutes  are  referred  to  in  the  foot 
note." 

It  Northern  Trust  Go.  v.  Buck,  263  HI  228,  IM  N.  E.  1114«  Pcttibone  ▼. 
Smith,  150  Pa.  118,  24  Atl.  693;  Chicago,  etc.,  lE^.  y.  Kansas  City  N.  W.  R.  B., 
75  Sans;  167,  88  Pae.  1085;  Erie,  ete.,  B.  B.  ▼.  Pennsylvania  B.  Bl^  208  Pa. 
506.  57  Atl.  980;  Glopton  v.  Phila.  ft  Beading  fi.  B.  Co.,  54  Pa.  356;  Northern 
.  Central  B.  B.  C6.  v.  Jackson,  7  Wall  262;  XT.  8.  y.  Baltimore  &  Ohio  B.  B. 
Oo.|  17  WaU.  328.    See  also  article  in  lUinoia  Law  Beview^  January,  1915. 
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C0N8TITUTI0NALITT  OF  THE  LAW 

It  is  not  the  purpose  of  this  chapter  to  discuss  exhaustively  the 
constitutional  questions  which  might  exist  with  respect  to  the 
present  internal  revenue  laws,  but  to  point  out  certain  features  of 
such  laws  with  respect  to  which  questions  of  constitutionality 
have  been  raised,  and  also  to  point  o'ut  briefly  a  few  general  prin- 
ciples which  may  have  a  bearing  upon  the  constitutionality  of 
provisions  of  the  Bevenue  Act  of  1918.  It  is  a  long  established 
principle  vital  to  our  constitutional  system  that  a  court  is  not 
authorized  to  adjudge  a  statute  unconstitutional  where  the  ques-' 
tion  as  to  its  constitutionality  is  at  all  doubtful,  and  that  unless 
the  statute  is  plainly  and  palpably  unconstitutional,  it  will  be  up- 
held. Instead  of  seeking  for  excuses  for  holding  acts  of  the  legis- 
lative power  void  by  reason  of  their  conflict  with  the  constitution 
the  effort  should  be  made  to  reconcile  them,  if  possible,  and  not 
to  hold  the  laws  invalid  unless  the  opposition  between  the  consti- 
tution and  the  laws  be  such  that  the  court  feels  a  clear  and  strong* 
conviction  of  their  incompatibility  with  each  other.^  Unless  it  be 
impossible  to  avoid  it,  a  general  revenue  statute  should  never  be 
declared  inoperative  in  all  its  parts  because  a  particular  part, 
relating  to  a  distinct  subject,  is  invalid.  It  is  an  elementary  prin- 
ciple that  the  same  statute  may  be  in  part  constitutional  and  in 
part  unconstitutional,  and  that  if  the  parts  are  wholly  independ- 
ent of  each  other  that  which  is  constitutional  may  stand  and  that 
which  is  unconstitutional  will  be  rejected.  It  is  only  when  differ- 
ent clauses  of  an  act  are  so  dependent  upon  each  other  that  it  is 
evident  the  Legislature  would  not  have  enacted  one  of  them 
without  the  other — ^as  when  the  two  things  provided  are  necessary 
parts  of  one  system — ^that  the  whole  Act  will  fall  with  the  inva- 
lidity of  one  clause.    When  there  is  no  such  connection  and  de- 

1  Booth  V.  Ulinoifl,  184  U.  S.  431;  Fletcher  v.  Peck,  6  Cranch  87;  Brown 
▼.  Wanace,  161  U.  S.  591;  U.  S.  v.  Delaware  &  H.  Co.,  213  U.  8.  366. 
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pendency,  the  Act  will  stand,  though  different  parts  0/  it  are  re^ 
jeeted.  A  different  rule  might  be  disastrous  to  the  financial  opera- 
tion of  the  government  and  produce  the  utmost  confusion  in  the 
business  of  the  entire  country.*  It  will  be  noted  that  the  Bevenne 
Act  of  1918  provides  expressly  that  if  any  clause,  sentence,  par- 
agraph or  part  shall  for  any  reason  be  adjudged  by  any  court  of 
competent  jurisdiction  to  be  invalid,  such  judgment  shall  not 
affect,  impair  or  invalidate  the  remainder  of  the  act,  but  shall  be 
confined  in  its  operation  to  the  clause,  sentence,  paragraph  or  part 
directly  involved  in  the  controversy  in  which  the  judgment  is  ren- 
dered.' 

Construction  of  Constitutional  Provisiona.  Constitutions  are 
designed  by  their  f  ramers  and  accepted  by  the  people  as  enduring 
instruments  so  comprehensive  and  general  in  their  terms  that  a 
free,  intelligent  and  moral  body  of  citizens  may  govern  themselves 
under  their  beneficent  provisions  through  radical  changes  in  so- 
cial, economic  and  industrial  conditions.  They  declare  only  fun- 
damental principles  as  to  the  form  of  government  and  the  mode 
in  which  it  shall  be  exercised.  Certain  great  powers  are  con- 
ferred and  some  limitations  as  to  their  exercise  are  established 
The  amendments  to  a  constitution  together  with  the  original  con- 
stitution form  one  instrument  which  is  to  be  interpreted  in  the 
light  of  the  conditions  under  which  its  several  parts  were  framed, 
the  ends  which  it  was  designed  to  accomplish,  the  benefits  which 
it  was  expected  to  confer,  and  the  evils  which  it  was  hoped  to 
remedy.  It  is  a  grant  from  the  sovereign  in  the  exercise  of  a 
delegated  power.  It  is  a  statement  of  general  principles  and  not 
a  specification  of  details.  Amendments  to  the  constitution  ought 
to  be  construed  in  the  same  spirit  and  according  to  the  same 
rules  as  the  original.  It  is  to  be  interpreted  as  the  constitution 
of  the  sovereign  state  and  not  as  a  statute  or  an  ordinary  piece  of 

•  Field  V.  aark,  143  U.  S.  649;  Eain^  v.  U.  S.,  232  U.  S.  308;  Underwood 
Typewriter  Co.  v.  CJhaniberlain,  (Conn.)  102  AtL  600;  State  ex  Tel.  Manitowoc 
Gas  Co.  V.  Wig.  Tax  Commission,  161  Wis.  Ill;  Robertson  ▼.  Pratt,  13  Haw. 
590.  In  Income  Tax  Cases,  148  Wis.  456,  134  N.  W.  673,  135  N.  W.  164,  the 
Court  in  pursuance  of  this  rule  discussed  only  the  contentions  in  regard  to 
the  constitutionality  of  the  Wisconsin  Income  Tax  Law  which  might  be  con- 
sidered as  going  to  the  validity  of  the  whole  act  and  declined  to  express  any 
opinion  as  to  the  "minor  provisions  which  are  probably  to  be  regarded  as 
matters  of  detail. ' ' 

8  Revenue  Act  of  1918,"   8  1401. 


constitutionaijIty  op  the  law  631 

legislation.'   Its  words  must  be  given  a  construction  adapted  to 
carry  into  effect  its  purposes.* 

Power  of  Congress  to  Levy  Income  Taxes.  The  Sixteenth 
Amendment  to  the  Federal  Constitution  authorized  Congress  ''to 
lay  and  collect  taxes  on  incomes  from  whatever  source  derived, 
without  apportionment. ''  As  Chief  Justice  White  has  said,*  this 
amendment  does  not  confer  power  to  levy  income  taxes  in  a 
generic  sense  or  to  limit  and  distinguish  between  one  kind  of 
income  tax  and  another,  but  the  whole  pMrpose  was  to  relieve 
all  income  taxes,  when  imposed,  from  apportionment;  in  short, 
doing  away  with  the  principle  upon  which  the  case  •  holding  the  * 
1894  Law  unconstitutional  was  decided.  The  amendment  places 
no  limitation  as  to  the  nature  and  character  of  the  income  taxes 
which  it  authorizes.  Congress  derives  from  the  Constitution  '^ 
its  powers  ''to  lay  and  collect  taxes,  duties,  imposts  and  excises.'' 
This  power  is  exhaustive  and  embraces  every  conceivable  power 
of  taxation,  limited  only  by  the  constitutional  provisions  that 
' '  all  duties,  imposts  and  excises  shall  be  uniform,  throughout  the 
United  States,"^  that  "direct  taxes  shall  be  apportioned  among 
the  several  states"*  and  that  "no  capitation  or  other  direct  tax, 
shall  be  laid,  unless  in  proportion  to  the  census.  "^*  The  Six- 
teenth Amendment  removed  the  limitation  of  apportionment,  but 
did  not  enlarge  the  power  of  Congress. 

Taxing  Cktins  and  Pn^ts  from  Sale  of  Property.  The  decision 
in  Gray  v.  Darlington  **  has  sometimes  been  mentioned  as  plac- 
ing a  limitation  on  the  power  of  Congress  to  tax  profits  arising 
from  the  sale  of  capital  assets,  on  the  ground  that  the  word 
"income"  as  used  in  the  Sixteenth  Amendment  was  used  in  the 
sense  in*  which  it  had  theretofore  been  defined  in  this  case.^*   The 

^Trefry  v.  Putnam,  (Mass.)  116  N.  E.  904. 

5  Bnishaber  v.  Union  Pacific  B.  R.  Co.,  240  U.  S.  1. 

6  Pollock  V.  Fanners  Loan  ft  Trust  Co.,  157  U.  S.  429,  158  U.  S.  601. 

7  Constitution  of  the  United  States,  Art.  1,  $  8. 

8  Id.  Art.  1,  i  8,  CI.  1. 
aid.  Art.  1,  12,  CL  3. 
10  Id.  Art.  1,  i  9,  CL  4. 
11 15  Wall.  63. 

ig  <  <  •  •  •  fpjjg  word  income  must  be  presumed  to  have  been  used  in  the 
constitutional  amendment  (16th)  in  the  sense  in  which  the  Supreme  Court  had 
theretofore  defined  it,  if  a  judicial  definition  had  been  clearly  given. ' '  Towne 
V.  Eisner,  242  Fed.   702.     In  reversing  this  decision   (245  U.  S.   418)   the 
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facts  in  Oray  v.  Darlington  were  that  Darlington,  who  was  ap- 
parently neither  a  merchant  nor  a  trader^  in  1865,  being  the 
owner  of  certain  United  States  Treasury  notes,,  exchanged  them 
for  United  States  bonds.  Two  years  later  the  Income  Tax  Law 
of  1867  was  enacted,  and  in  1869,  two  years  after  the  incidence 
of  the  tax,  he  sold  the  bonds  at  an  advance  of  $20,000  over  the 
cost  of  the  notes.  Upon  this  amount  was  levied  a  tax  of  five  per 
centum  as  gains,  profits  and  income  of  the  year.  1869.  Darlington 
paid  the^tax  under  protest  and  sued  to  recover,  and  prevailed. 
While  the  only  question  before  the  court  was  the  extent  to  which 
*  Congress  had  intended  by  the  Act  of  1867  to  tax  gains,  profits 
and  income  and  the  decision  hinged  on  a  consideration  of  the 
particular  language  of  the  1867  Law,  the  court  defined  the  term 
income  more  generally  perhaps  than  was  necessary.  It  is  said  in 
part:  ''The  question  presented  is  whether  the  advance  in  the 
value  of  the  bonds,  during  this  period  of  four  years,  over  their 
cost,  realized  by  their  sale,  was  subject  to  taxation  as  gains, 
profits  or  income  of  the  plaintiff  for  the  year  in  which  the  bonds 
were  sold. '  The  answer  which  should  be  given  to  this  question 
does  not,  in  our  judgment,  admit  of  any  doubt.  The  advance  in 
the  value  of  property  during  a  series  of  years  can,  in  no  just 
sense,  be  considered  the  gains,  profits  or  income  of  any  one  par- 
ticular year  of  the  series,  although  the  entire  amount  of  the  ad- 
vance be  at  one  time  turned  into  money  by  a  sale  of  the  prop- 
erty. The  statute  looks,  with  some  exceptions,  for  subjects  of 
taxation  only  to  arun/ual  gains,  profits  and  income.  Its  general 
language  is  'that  there  shall  be  levied,  collected  and  paid  annu- 

Supreme  Court  expressed  no  disapproval  of  the  statement  quoted  from  the 
opinion  of  the  lower  eourt,  and  Judge  Hand's  remark  seems  to  be-  a  eorrect 
statement  in  general  Speaking  of  the  word  '^ income"  in  the  Wiseonsin 
constitutional  amendment  of  1911,  the  Court  in  State  ex  rel.  Bundy  v.  Njgaard, 
163  Wis.  307,  158  N.  W.  87,  said:  "The  word  'income'  has  a  definite  well- 
understood  meaning.  No  attempt  was  made  to  define  it  in  the  constitutional 
amendment,  for  the  reason  that  it  carried  its  meaning  with  it."  In  Trefiy 
V.  Putnam,  (Mass.)  116  N.  £.  904,  the  Court  said  that  the  Federal  Income 
Tax  Law  of  1913  might  be  presumed  to  have  been  more  or  less  familiar  to 
the  members  of  the  general  court  and  the  people  during  the  discussion 
accompanjing  the  adoption  of  the  44th  amendment  to  the  Massachusetts 
Constitution.  This  consideration  among  others  moved  the  Court  to  decide  that 
gains  derived  from  the  sale  of  personal  property  bj  one  not  engaged  in  the 
business  of  dealing  in  sach  property  was  taxable  as  income.  See  also  Western 
Union  Tel.  Co.  v.  Julian,  169  Fed.  166. 
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ally  upon  the  gains,  profits  and  income  of  every  person/  derived 
from  certain  specified  sources  a  tax  of  five  per  cent,  and  that 
this  tax  shall  be  'assessed,  collected*  and  paid  upon  the  gains, 
profits,  and  income  for  the  year  ending  the  31st  of  December 
next  preceding  the  time  for  levying,  collecting,  and  paying  said 
tax.'^<  This  language  has  only  one  meaning,  and  that  is  that 
the  assessment,  collection,  and  payment  prescribed  are  to  be 
made  upon  the  annual  products  .or  income  of  one's  property  or 
labor,  or  such  gains  or  profits  as  may  be  realized  from  a  business 
transaction  begun  and  completed  during  the  preceding  year. 
There  are  exceptions,  as  already  intimated,  to  the  general  rule  of 
assessment  thus  prescribed.  One  of  these  exceptions  is  expressed 
in  t^e  statute,  and  relates  to  profits  upon  sales  of  real  property, 
requiring,  in  the  estimation  oi  gains,  the  profits  of  such  sales  to 
be  included  where  the  property  has  been  purchased,  not  only 
within  the  preceding  year,  but  within  the  two  previous  years. 
Another  exception  is  implied  from  the  provision  of  the  statute 
which  requires  all  gains,  profits,  and  income  derived  from  any 
source  whatever,  in  addition  to  the  sources  enumerated,  to  be 
included  in  the  estimation  of  the  assessor.  The  estimation  must, 
therefore,  necessarily  embrace  gains  and  profits  from  trade  and 
commerce,  and  these,  for  their  etaccessful  prosecution,  often  re- 
quire property  to  be  held  over  a  year.  In  the  estimation  of  gains 
of  any  one  year  the  trader  and  merchant  will,  in  consequence, 
often  be  compelled  to  include  the  amount  received  upon  goods 
sold  over  their  cost  which  were  purchased  in  a  previous  year. 
Indeed,  in  the  estimation  of  the  gains  and  profits  of  a  trading  or 
commercial  business  for  any  one  year,  the  result  of  many  tran- 
sactions have  generally  to  be  taken  into  account  which  originated 
previously.  Except,  however,  in  these  and  similar  cases,  and  in 
the  cases  of  sales  of  real  property,  the  statute  only  applies  to 
such  gains,  profits,  and  income  as  are  strictly  acquisitions  made 
during  the  year  preceding  that  in  which  the  assessment  is  levied 
and  collected.  The  mere  fact  that  property  has  advanced  in 
value  between  the  date  of  its  acquisition  and  sale  does  not  au- 
thorize the  imposition  of  the  tax  on  the  amount  of  the  advance. 
Mere  advance  in  vallie  in  no  sense  constitutes  the  gains,  profits 
or  income  specified  by  the  statute.     It  constitutes  and  can  be 

It  14  Stat  at  Large,  pp.  477,  478,  S  13. 
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treated  merely  as  increase  of  capital.  The  rule  adopted  by  the 
officers  of  the  revenue  in  the  present  case  would  justif  j&  them  in 
treating  as  gains  of  one  year  the  increase  in  the  value  of  prop- 
erty extending  through  any  number  of  years,  through  even  the 
entire  century.  The  actual  advance  in  valu^  of  property  over  its 
cost  may,  in  fact,  reaeh  its  height  years  before  its  sale ;  the  value 
of  the  property  may,  in  truth,  be  less  at  the  time  of  .the  sale 
than  at  any  previous  period  in  ten  years,  yet,  if  the  amount  re- 
ceived exceed  the  actual  cost  of  the  property,  the  excess  is  to  be 
treated,, according  to  their  views,  as  gains  of  the  owner  for  the 
year  in  which  the  sale  ts^es  place.  We  are  satisfied  that  no  such 
result  was  intended  by  the  statute.*'^*  This  decision  has  been 
referred  to  by  the  Supreme  Court  in  recent  cases,  but  its  present 
force  and  effect  is  by  no  means  clear.  In  one  case,^  arising 
under  the  1909  Law,  which  imposed  an  excise  tax  measured  by 
income,  the  Supreme  Oourt  referred  to  Gray  v.  I)arlington  as  fol- 
lows: **This  court  held  that  by  the  true  construction  of  the 
Act,  except  as  to  gains  and  profits  from  trade  and  commerce  and 
sales  of  real  property,  the  statute  only  applied  to  suclu  gains, 
profits  and  income  as  were  strictly  acquisitions  made  during  the 
year  preceding  that  in  which  the  assessment  was  levied  and 
collected.  We  do  not  regard  the  decision  as  controlling,  because 
the  language  of  the  Act  now  binder  consideration  is  different  in 
material  particulars.  As  pointed  out  in  Doyle,  Collector  y.  Mit- 
chell Brothers  Co.,  this  day  decided,  it  imposes  annually  a  spe- 
cial excise  tax  with  respect  to  the  carrying  on  or  doing  business 
by  the  corporation  *  equivalent  to  one  per  centum  upon  the  entire 
net  income  over  and  above  five  thousand  dollars  received  by  it 
from  all  sources  during  such  year,*  to  be  ascertained  by  taking 
gross  income  and  applying  certain  exceptions  and  deductions. 
*  Gains,  profits,  and  income  for  the  year  ending  the  thirty-first 
day  of  December  next  preceding'  (Act  of  1867)  conveys  a* dif- 
ferent meaning  from  *the  entire  net  income  •  *  •  received  by 
it  *  *  *  during  siich  year'  (Act  of  1909),  The  former  ^expres- 
sion, as  this  court  held  (15  Wall.  65),  denoted  *such  gains  or 

[ 

14  The  italicized  words  are  italicized  by  the  writer  as  possibly  indicative  of 
the  point  that  the  Supreme  Court  meant  to  confine  the  application  of  its 
statements  to  the  particular  statute  being  considered. 

15  Hays  V.  Gauley  Mountain  Ooa!  Co.,  247  U.  S.  189.  See  Seott  v.  Schwab, 
255  Fed.  57. 
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profits  as  may  be  realized  from  a  business  transaction  begun  and 
completed  during  the  preceding  year/  with  the  exceptions  al- 
ready mentioned.  The  expression  'income  received  during  such 
year,'  employed  in  the  Act  of  1909,  looks  to  the  time  of  realiza- 
tion rather  than  to  the  period  of  accruement,  except  as  the 
taking  effect  of  the  act  on  a  specified  date  (January  1, 1909),  ex- 
cludes income  that  accrued  before  that  date.  There  are  other 
differences  upon  which  we  need  not  dwell.' <  In  a  case  *®  arising 
under  the  1913  Law  the  court,  after  quoting  part  of  the  opinion 
in  Qray  ▼.  Darlington  and  stating  that  the  case  has  not*  since 

16  Lyneh  v.  Tarrish,  247  U.  S.  221.  It  does  not  seem  that  this  consideration 
of  the  effeet  of  Gray  v.  Darlington  was  strictly  necessary  to  the  decision  in 
Lynch  v.  Tuirish,  aa  the  Supreme  Court  might  well  have  rested  its  decision 
on  the  first  point  relied  on  by  Judge  Sanborn  in  the  Circuit  Court  of  Appeals 
and  on  which  point  it  completely  vindicated  that  court,  but  the  statement  can 
scarcely  be  called  dicta.  In  the  case  of  Cleveland,  C,  C.  and  St.  L.  By.  Co. 
V.  U.  S.,  242  Fed.  18,  affirmed  ^7  U.  S.  195,  the  Circuit  Court  of  Appeals  said: 
"The  precise  point  decided  in  Gray  v.  Darlington  was  that  the  accretion  in 
value  during  the  previous  years  was  not  income  for  the  year  in  which  the 
property  was  sold;  but  doubtless  some  of  the  language  of  the  opinion  would 
indicate  that  such  accretions  were  not  income  even  for  the  year  in  which  they 
happened. "  In  a  case  arising  under  the  1909  Law  (Doyle  v.  Mitchell  Brothers, 
247  U.  S.  179)  Judge  Pitney,  who  delivered  the  opinion  quoted  above  from 
Hays.  V.  Gauley  Mountain  Coal  Co.,  said:  "When  we  come  to  apply  the  Act 
to  gains  acquired  tlxrough  an  increase  in  the  value  of  capital  assets  acquired  be- 
fore and  converted  into  money  after  the  taking  effect  of  the  Act^  questions  of 
difficulty  are  encountered.  The  suggestion  that  the  entire  proceeds  of  the  con- 
version should  be  still  treated  as  the  same  capital,  changed  only  in  form  and  con- 
taining no  element  of  income  although  including  an  increment  of  value,  we  re- 
ject at  once  as  inconsistent  with  the  general  purpose  of  the  Act.  Selling  for 
profit  is  too  familiar  a  business  transaction  to  permit  us  to  suppose  that  it  was 
intended  to  be  omitted  from  consideration  in  an  act  for  taxing  the  doing  of 
business  in  corporate  form  upon  the  basis  of  the  income  received  'from  all 
sources.'  •  ^  •  The  formula  that  the  entire  receipts  derived  from  a 
conversion  of  capital  assets  after  deducting  cost  value  must  be  treated  as  net 
income,  so  far  as  it  is  applied  to  a  conversion  of  assets  acquired  before  the 
Act  took  effect  and  so  as  to  tax  as  income  any  increased  value  that  accrued 
before  that  date,  finds  no  support  in  either  the  letter  or  the  spirit  of  the  Act, 
and  brings^ the  former  into  incongruity  with  the  latter.  •  •  •  Yet  it  is 
plain,  we  think,  that  by  the  true  intent  and  meaning  of  the  Act  the  entire 
proceeds  of  a  mere  conversion  of  capital  assets  were  not  to  be  treated  as  income. 
Whatever  difficulty  there  may  be  about  a  precise  and  scientific  definition  of 
'income,'  it  imports,  as  used  here,  something  entirely  distinct  from  principal 
or  capital  either  as  a  subject  of  taxation  or  as  a  measure  of  the  tax ;  conveying 
rather  the  idea  of  gain  or  increase  arising  from  corporate  activities. ' '   ■ 
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been  questioned  or  modified  said  in  part :  '  ^  The  Gk)vemment  feels 
the  impediment  of  the  case  and  attempts  to  confine  its  ruling  to 
the  exact  letter  of  the  Act  of  March  2,  1867,  and  thereby  distin- 
guish that  act  from  the  Act  of  1913  and  give  to  the  latter  some- 
thing of  retrospective  effect.     Opposed  to  this  there  is  a  pre- 
sumption, resistless   except  against   an   intention  imperatively 
clear.    The  GTovemment,  however,  makes  its  view  depend  upon 
disputable  differences  between  certain  words  of  the  two  acts. 
It  urges  that  the  Act  of  1913  makes  the  income  taxed  one  'aris- 
ing or  accruing*  in  the  preceding  calendar  year,  while  the  Act  of 
1867  makes  the  income  one  ^derived.'    Granting  that  there  is  a 
shade  of  difference  between  the  words,  it  cannot  be  granted  that 
Congress  made  that  shade  a  criterion  of  intention  and  committed 
the  construction  of  its  legislation  to  the  disputes  of  purists.    Be- 
sides, the  contention  of  the  Government  does  not  reach  the  prin- 
ciple of  Gray  v.  Darlington,  which  is  that  the  gradual  advance 
in  the  value  of  property  during  a  series  of  years  in  no  just 
sense  can  be  ascribed  to  a  particular  year,  not  therefore,  as  'aris- 
ing or  accruing,'  to  meet  the  challenge  of  the  words,  in  the  last 
one  of  the  years,  as  the  Government  contends,  and  taxable  as 
income  for  that  year  or  when  turned  into  cash.    Indeed,  the  case 
decides  that  such  advance  in  value  is  not  income  at  all,  but  merely 
increase  of  capital  and  not  subject  to- a  tax  as  income."    Aside 
from  the  differences  in  the  language  of  the  Act  of  1867  and  the 
Revenue  Act  of  1918,  the  latter  contains  a  provision  expressly 
prescribing  the  method  of  computing  the  gain  derived  from  the 
sale  of  assets  acquired  before  March  1,  1913.    It  was  intimated 
in  Gray  v.  Darlington  that  the  rule  as  to  merchants  and  traders 
would  be  different  from  the  rule  as  to  persons  making  isolated 
investments,^''  this  difference  being  due  to  the  langliage  of  the 

17  In  Trefiy  v.  Putnam,  (Mass.)  116  N.  E.  904,  the  Court  refused  to  con- 
sider any  distinction  between  merchants  and  traders  and  persons  making 
isolated  investments;  it  said:  ''It  hardly  can  be  thought  that  the^people,  in 
distinction  between  incomes  derived  from  a  business  of  buying  and  selling 
property,  on  the  one  side,  and  the  profits  realized  by  one  not  engaged  in  such 
business,  but  occasionally  and  casually,  and  not  as  a  business,  making  pur- 
chases and  sales,  on  the  other  side,  and  to  grant  to  their  representatives 
authority  to  tax  the  one  and  to  deny  them  authority  to  tax  the  oher."  The 
Court  thereupon  answered  the  question  ''Are  excesses  or  gains  over  losses  in 
the  purchase  and  sales  of  intangible  personal  property  by  one  not  engaged 
conferring  the  power  to  tax  incomes,  intended  to  perpetuate  for  aU  time  a 
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act  and  predicated  upon  the  general  principle  that  merchants  and 
traders  have  generally  to  take  into  account  transactions  originat- 
ing in  prior  years  in  order  to  estimate  their  gains  in  any  one 
year.  There  seems  to  be  no  doubt  that  Congress  intended  under 
the  Bevenue  Act  of  1918  to  tax  profits  from  sales  of  property 
acquired  prior  to  the  taxable  year,  and  the  law  makes  no  dis- 
tinction between  the  investor  and  the  merchant  or  trader.^'  It 
is  to  be  noted,  however,  that  the  1918  Law  imposes  a  tax  ^  *  upon 
the  net  income  of  every  individual"  and  ''upon  the  net  income  of 
every  corporation;"  that  gross  income  is  defined  to  include 
''gains,  profits  and  income  derived  from''  specified  sources,  thus 
following  to  some  extent  the  language  of  the  income  tax  law  of 
1867,  and  that  it  does  not  tax  "income  received,''  which  phrase 
in  the  1909  Law  led  Mr.  Justice  Pitney  to  remark  that  that  law 
"looked  to  the  time  of  realization  rather  than  to  the  period  of 
accruement"  of  the  income.  Whether  the  1918  Law  intends  to 
tax  so-called  "gains  from  the  sale  of  capital  assets"  and  whether 
the  gradual  increase  in  value  of  property  over  a  series  of  years 
can  be  taxed  under  the  Sixteenth  Amendment  are  unsettled  qlies- 
tions. 

Requiriog  Disdomire  of  Interest  on  State  and  Municipal  Obli- 
gations. Although  the  Bevenue  Act  of  1918  expressly  exempts 
from  taxation  interest  upon  the  obligations  of  a  state  or  any 

in  the  business  of-  dealing  in  such  property  tangible  as  income,''  in  the 
a£Snnative. 

IS  Under  the  English  Income  Tax  Act  of  1853  (16  and  17  Vict.  chap.  34, 
schedule  D),  which  imposes  a  tax  on  profits  and  gains  derived  from  carrying 
on  a  trade  or  business,  it  has  been  held  that  the  sale  price  of  land  is  not 
taxable  where  the  sale,  is  not  part  of  a  business  of  selling  land,  but  is  merely 
a  sale  by  a  private  owner.  (Stevens  v.  Hudson's  Bay  Co.,  (1909)  101  L.  T.  N. 
S.  (Eng.)  96,  25  T.  L.  B.  709;  Tehran  Bubber  Syndicate  v.  Farmer,  (1910) 
S.  0.  906,  47  Scot.  L.  B.  816).  Where  the  sales  constitute  a  part  of  the 
business  of  the  seller,  the  English  rule  is  that  profits  realized  within  the  year 
for  which  a  tax  thereon  is  levied  are  taxable.  In  Tax  Comr's  v.  Melbourne 
Trust,  (1914)  A.  0.  (Eng.)  1001,  84  L.  J.  P.  C.  N.  S.  21,  111  L.  T.  N.  S.  1040, 
30  T.  L.  B,  685,  in  construing  and  applying  State  of  Victoria  (Australia) 
Income  Tax  Act  of  1903,  it  was  held  that  a  trading  company  organized  for 
the  purpose  of  dealing  in  assets  of  other  companies  and  disposing  of  such 
asseis  at  a  profit,  received  income  taxable  under  the  act,  the  purpose  of  which 
was  to  make  the  profits  of  trading  companies  assessable  to  income  tax.  Cali- 
fornia Copper  Syndicate  v.  Harris,  (1904;  Scot.  Ct.  of  Sess.)  6  F.  894,  41 
Seot  L.  B.  691. 
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political  subdivision  thereof,  presumably  because  a  tax  on  such, 
interest  would  be  unconstitutional,  it  requires  any  person  owning 
such  obligations  to  submit  a  statement  showing  the  number  and 
amount  thereof  and  the  income  received  therefrom,  in  such  man- 
ner and  form  and  with  such  information  as  the  Commissioner 
shall  require.^*  .  It  has  been  asserted  that  this  provision  is  uncon- 
stitutional in  that  it  imposes  the  burden  upon  state  and  municipal 
obligations  of  compelling  the  owner  to  make  a  computation  and 
disclosure  of  his  income  therefrom, — a  burden  which,  if  admitted 
in  principle,  could  be  stretched  to  such  an  extent  that  the  owner 
would  prefer  to  pay  the  tax  in  order  to  escape  the  greater  burden 
of  supplying  the  Government  with  a  mass  of  detail  in  regard  to 
his  ownership  of  such  securities.  Congress  seems  to  have  no 
general  power  to  make  inquiry  into  the  affairs  of  a  citizen  or  to 
investigate  the  affairs  of  citizens  as  a  mere  matter  of  private  con- 
cern or  governmental  curiosity ,■•  and  an  individual  may  refuse  to 
answer  an  unauthorised  inquiry.^  Regarding  the  question  from 
the  standpoint  of  individual  liberty  and  privacy  or  from  the  stand- 
point of  authority  in  a  particular  case  to  make  inquiry  and  com- 
pel answer,  it  is  difficult  to  see  in  the  above  inquiry  introduced 
by  the  Revenue  Act  of  1918  as  to  state  and  municipal  obligations 
any  legitimate  purpose  connected  with  the  raising  of  revenue  or 
any  other  function  of  the  federal  government.  It  does  not  seem 
that  taxpayers  should  be  obliged  to  speculate  as  to  a  possible 
undisclosed  purpose  on  the  part  of  Congress  which  might  render 
the  provision  authorized  and  proper. 

Want  of  Doe  Process  of  Law.  The  due  process  clause  of  the 
Fifth  Amendment  to  the  Federal  Constitution  is  not  a  limitation 
upon  the  taxing  power  conferred  Upon  Congress  by  the  Constitu- 
tion ;  in  other  words,  the  Constitution  is  not  self -destructive  and 
does  not  conflict  with  itself  by  conferring  on  the  one  hand  a  tax- 
ing power  and  taking  the  same  away  on  the  other  by  the  limita- 
tions of  the  due  process  clause.  To  make  a  tax  statute  unconstitu- 
tional the  seeming  exercise  of  the  taxing  power  of  the  act  must  b^ 

« 

19  Bevenue  Act  of  1918,  1 213  (a)  4. 

SO  See  Interstate  Commerce  Oomm'n  v,  Brimson,  154  U.  S.  447,  478;  In  re 
(liapman,  166  XT.  B.  661,  668;  Kilboum  v.  Thompson,  103  U.  S.  168;  Harriman 
V.  Interstate  Commerce  Comm'n,  211  U.  S.  407;  In  re  Pacific  "Bj.  Comm'n, 
32  Fed.  241. 

il  Boyd  V.  U.  8.,  116  U.  8.  616. 
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SO  arbitrary  as  to  constrain  to  the  conclusion  that  it  is  not  the 
exertion  of  taxation,  but  a  confiscation  of  property^  that  is,  a 
taking  of  the  same  in  violation  of  the  Fifth  Amendment,  or,  what 
is  equivalent  thereto,  is  so  wanting  in  basis  for  classification  as  to 
produce  such  a  gross  and  patent  inequality  as  to  inevitably  lead 
to  the  same  conclusion.^  In  a  late  case  arising  under  the  1913 
Law^  the  Supreme  Court  enumerated  a  number  of  features  of 
the  1913  Law  which,  it  had  been  alleged,  constituted  a  violation 
of  the  due  process  clause,  and  dismissed  them  with  the  statement 
that  none  in  the  remotest  degree  presented  such  questions. 
Among  such  qbjections  were'  the  following :  (1)  that  the  pro- 
gressive rate  and  exemption  features  of  the  law  were  based  on 
wealth  alone  and  were  wanting  in  due  process  of  law,**  (2)  that 
the  duty  cast  upon  corporations  of  collecting  the  tax  at  the  source 
was  wanting  in  due  process  of  law,  (a)  because  of  the  cost  to 
which  they  were  subjected,  (b)  because  of  the  resulting  discrimi- 
nation between  corporations  indebted  upon  coupon  and  registered 
bonds  and  corporations  not  so  indebted,  (c)  because  of  the  further 
discrimination  in  the  case  of  corporations  so  indebted  which  had 
assumed  the  payment  of  taxes  on  their  bonds,  (d)  because  of  the 
(further  discrimination  against  corporate  bondholders  in  the 
deprivation  of  the  use  of  their  money  between  the  deduction  and 
payment  of  the  tax  withheld,  (e)  because  of  the  further  discrimi- 
nation against  corporate  bondholders  in  the  fact  that  they  might 
be  obliged  to  pay  the  tax  a  second  time  if  the  corporation  should 
fail  after  deduction,  and  (f)  because  of  a  further  discrimination 
against  bondholders  in  that  they  were  not  relieved  of  the  duty  of 
reporting  bond  income  by  pajnnent  at  the  source,  the  result  being 
a  double  payment  of  the  tax,  labor  and  expense  in  obtiCining  a  re- 

ttBrnshaber  v.  UmoiL  Paeifie  E.  R  Co.,  240  XT.  S.  1. 

«8ld. 

M  Speaking  of  the  progressive  feature  of  the  Wisconsin  Income  Tax  Law  the 
Wisconsin  Court  said  in  the  Income  Tax  Cases,  148  Wis.  456,  134  N.  W.  673, 
135  N.  W.  164:  ''With  regard  to  the  progressive  feature,  it  is  aptly  said 
in  Knowlton  v.  Moore,  178  XT.  S.  41,  at  p.  109,  20  Sup.  Ct.  747,  by  the  present 
chief  justice,  that  'taxes  imposed  with  reference  to  ability  of  the  person  upon 
whom  the  burden  is  placed  to  bear  the  same  have  been  levied  from  the 
foimdation  of  the  government.  So,  also,  some  authoritative  thinkers,  and  a 
number  of  economic  writers,  contend  that  a  progressive  tax  is  more  just  and 
equal  than  a  proportional  one.  In  the  absence  of  constitutional  limitation,  the 
qoestion  whether  it  is  or  is  not  is  legislative  and  not  judicial.'  " 
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fund  and  deprivation  of  the  use  of  their  money  in  the  meantime ; 
(3)  that  the  limitation  on  the  amount  of  interest  deductible  by 
corporations  is  wanting  in  due  process;  (4)  that  the  privilege 
granted  to  individuals  of  deducting  dividends  for  purposes  of 
normal  tax  was  a  discrimination  against  corporations ;  ^  (5)  that 
the  deduction  of  $3,000  or  $4,000  to  those  who  pay  the  normal  tax 
and  not  to  those  with  incomes  over  $20,000  was  wanting  in  due 
process  ;'^  (6)  that  the  discrimination  between  married  and 
single  people  and  between  husbands  and  wives  living  together  and 
husbands  and  wives  not  living  together  was  wanting  in  due 
process;"  (7)  .that  the  law  involved  a  discrimination  and  want 
of  due  process  in  favor  of  house  owners  living  in  their  own 

M  In  holding  that  the  application  of  a  di£Ferent  rate  in  the  ease  of  corpora- 
tions and  individuals  was  permissible,  the  V^isconsin  C6nrt  said  in  the  Income 
Tax  Cases,  148/V^i8.  456,  134  N.  W,  673,  135  N.  W.  164:  "The  corporate 
privileges,  which  are  ezclusively  held  by  corporations,  and  the  real  differences 
between  the  situatio]^  of  a  corporation  and  an  individual,  among  which  may 
be  mentioned  the  fact  that  the  corporation  never  is  obliged  to  pay  an  inherit- 
ance tax,  plainly  justify  a  difference  of  treatment  in  the  levying  of  the  income 
tax.  Were  the  income  tax  a  tax  upon  property,  there  could  be  no  difference 
in  rate,  for  taxation  of  property  must  still  be  on  a  uniform  rule,  but,  as  has 
been  heretofore  noted,  it  is  not  a  tax  upon  property  within  the  meaning  of 
our  constitution." 

86  In  Campbell  v.  Shaw,  11  Haw.  112,  it  was  held  that  the  Hawaiian  Income 
Tax  Act  of  1896  was  unconstitutioniJ  by  reason  of  the  fact  that  it  allowed  an 
exemption  of  $2000  on  incomes  under  $4000,  whereas  no  such  exemption  was 
allowed  on  incomes  over  $4000.  In  Robertson  v.  Pratt,  13  Haw.  590,  it  was 
decided  that  an  exemption  of  incomes  to  the  amount  of  $1000  was  not  invaUd 
on  the  ground  that  it  was  excessive.  See  also  Peacock  v.  Pratt,  121  Fed.  772; 
In  re  Income  Tax  Act,  10  Haw.  317. 

97  With  regard  to  the  provision  of  the  V^isconsin  Income  Tax  Law  that  the 
income  of  a  wife  living  with  her  husband  shall  be  added  to  the  income  of  the 
husband,  the  Wisconsin  Court  said  in  the  Income  Tax  Cases,  148  Wis.  456, 
134  N.  W.  673,  135  N.  W.  164:  ''This  is  another  case  of  classification,  and 
it  is  only,  justifiable  in  case  there  is  some  substantial  difference  of  situation 
which  suggests  the  advisability  of  difference  of  treatment  We  think  there 
clearly  is  such  a  difference,  in  this,  that  experience  has  demonstrated  that 
otherwise  there  will  be  many  opportunities  for  fraud  and  evasion  of  the  law, 
which  the  close  r^ationship  of  husband  and  wife  or  parent  and  child  makes 
possible,  if  not  easy.  The  temptation  to  make  colorable  ehifts  and  transfers 
of  property  in  order  to  secure  double  or  even  triple  exemptions,  if  there  were 
not  some  provision  of  this  kind  in  the  law,  would  unquestionably  be  very 
great.  There  is  no  such  temptation  or  opportunity  in  the  case  of  the  single 
man,  or  the  man  and  wife  who  are  living  separately." 
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houses  who  were  not  compelled  to  estimate  the  rental  value 
against  those  who  paid  rent  and  were  not  allowed  to  deduct  it 
and  in  favor  of  farmers  who  might  deduct  products  of  the  farm 
used  by  them  in  sustaining  their  families  whereas  family  ex- 
penses might  not,  as  a  rule,  be  deducted.  In  another  case^  it 
was  held  there  exists  a  substantial  difference  between  the  carry- 
ing on  of  business  by  corporations  and  the  same  business  by  a 
private  firm  or  individual,  and  the  1909  Law  was,  therefore,  not 
unconstitutional  on  the  ground  of  arbitrary  discrimination.  In 
another  case  the  court  held  that  the  fact  that  the  tax  was  levied 
on  the  income  of  mining  companies  without  making  adequate  al- 
^  lowance  for  depletion  did  not  amount  to  the  taking  of  property 
without  due  process  of  law.**  In  a  case  ••  arising  under  the  law 
taxing  foreign-built  yachts  it  was  stated  by  the  court  that  the  disr 
tinction  between  things  foreign  and  things  domestic,  and  their 
use,  was  apparent  on  the  face  of  things  and  to  tax  them  sepa- 
rately was  not  an  arbitrary  discrimination. 

Uniformity.  The  Constitution  exacts  only  a  geographical  uni- 
formity of  taxes  and  a  lack  of  uniformity  in  other  respects  does 
not  make  the  statute  invalid.'^ 

Exempting  Certain  Corporations  from  Tax.  The  provision  of 
the  Sixteenth  Amendment  authorizing  a  tax  on. incomes  "from 
whatever  source  derived*'  does  not  require  that  the  tax  must  be 
imposed  upon  all  sources  of  income  nor  does  it  exclude  the  power 
to  exempt  certain  classes  of  corporations.** 

Betroactive  Features.  The  right  of  (Congress  to  impose  a  tax 
by  a  new  statute,  although  the  measure  of  the  tax  is  governed  by 
the  income  of  th^  past  year  cannot  be  doubted ;  much  less  can  it 
he  doubted  that  Congress  may  impose  a  tax  on  income  of  the  cur- 
rent year,  though  part  of  that  year  has  elapsed  when  the  statute 
is  passed.**    A  statute  imposing  a  tax  upon  all  income  of  a  pre- 

n  Flint  V.  Btone-Tracjr  Go.,  220  U.  8.  107. 

n  Stanton  v.  Baltic  Mining  Go.,  240  U.  8.  108. 

80  BiUings  v.  U.  S.,  232  U.  8.  261. 

81  Enowlton  ▼.  Moore,  178  U.  8.  41;  Patton  ▼.  Brady,  184  U.  8.  608;  Flint 
v.  8tone-Trac7  Go.,  220  U.  8.  107;  Billings  v.  U.  8.,  232  U.  8.  261;  Bruflhaber 
▼.  Union  Padfle  B.  B.  Co.,  240  XT.  8.  1. 

88Bm8haber  ▼.  Union  Pacific  B.  K  Go.,  240  U.  8.  1. 

88Bni8liaber  v.  Union  Pacific  B.  B.  Go.,  240  U.  8.  1;  BiUing^s  v.  U.  8.,  232 
U.  8.  261.    With  regard  to  the  retroactive  feature  of  the  Wisconsin  Income 

F.  T.— 41 
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vious  year,  although  one  tax  on^that  income  has  already  been 
paid,  is  valid.** 

Tax  Law  the  Wiaconsixi  Court  in  the  Income  Tax  Gases,  148  Wis.  456,  134 
N.  W.  673^  135  N.  W.  164,  overruled  objection  *  *  without  comment,  for  ihe 
reason  that  it  seems  very  unsubstantial." 
S4Stockdale  v.  Lisurance  CompanieS|  20  Wall.  323. 


CHAPTER  43 

.     WAR-PROFITS  AND  EaCCESS-PROFITS  TAX 

The  Act  of  March  3,  1917,  was  the  first  excess-profits  tax  law 
enacted  in  this  country.^  It  applied  only  to  corporations  and 
partnerships  and  imposed  a  tax  of  8%  on  all  net  income  in  excess 
of  the  sum  of  $5,000  plus  8%  of  the  actual  capital  investBd.'  A 
small  amount  of  tax  was  collected  under  this  statute  from  corpo- 
rations whose  fiscal  years  ended  in  the  succeeding  months  but  any 
amounts  so  collected  were  credited  or  refunded  to  the  taxpayers. 
The  next  law,  enacted  October  3,  1917,  imposed  a  tax  on  the 
net  income  of  individuals,  partnerships  and  corporations,  derived 
from  any  business  or  trade.  This  latter  statute  (referred  to  in 
4his  Chapter  as  the  1917  Law)  was  retroactive  to  January  1, 1917, 
and  covered  the  period  during  which  the  Act  of  March  3,  1917, 
had  been  in  effect.  The  rates  of  the  1917  Law  as  applied  to  cor- 
porations having  invested  capital  were  20%  of  that  part  of  the 
net  income  which  exceeded  the  excess-profits  deduction  and  did 
not  exceed  15%  of  the  invested  capital ;  25%  on  that  part  of  the 
net  income  which  exceeded  15%  of  thp  invested  capital  and  did 
not  exceed  20%  of  the  invested  capital;  35%  of  the  net  income 
which  exceeded  20%  of  the  invested  capital  and  did  not  exceed 
25%  of  the  invested  capital;  45%  on  that  part  of  the  net  income 
which  exceeded  25%  of  the  invested  capital  and  did  not  ex- 
ceed 33%  of  the  invested  capital ;  and  60%  on  that  part  of  the 
net  income  which  exceeded  33%  of  the.  in  vested  capital  .•  In  the 
case  of  a  trade  or  business  which  had  no  invested  capital  or  not 
more  than  a  nominal  capital,  the  excess-profits  tax  was  8%  on  the 
entire  net  income  in  excess  of  $3,000  in  the  case  of  a  domestic 

1 39  Stats,  at  Large  1000. 

9 The  statute  defined  the  tenn  '' actual  capital  invested"  to  mean  (1)  actual 
cash  p^d  in;  (2)  the  actual  cash  value  at  the  time  of  payment  of  assets  other 
than  cash  paid  in,  and  (3)  paid  in  or  earned  surplus  and  undivided  profits  used 
or  employed  in  the  business ;  but  to  exclude  money  or  other  property  borrowed. 

iBevenne  Act  of  1917,  1 201. 
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corporation  and  $6,000  in  the  case  of  a  domestic  partnership,  or 
a  citizen  or  resident  of  the  United  States.  In  the  case  of  a  for- 
eign corporation  or  partnership  or  a  non-resident  alien  this  rate 
was  imposed  upon  the  entire  net  income  without  deduction.*  The 
Act  of  February  24,  1919,  (referred  to  in  this  chapter  as  the 
Revenue  Act  of  1918,  the  1918  Law,  or  the  present  law)  imposed 
a  tax  on  income  received  during  the  year  1918  in  lieu  of  the  tax 
imposed  by  the  1917  Law.  In  view  of  the  increased  individual 
normal  and  surtax  rates  upon  the  income  of  individuals  and  part- 
nerships, which  in  most  cases  make  the  income  taxes  paid  by 
such  individuals  as  high  as  the  income  and  excess-profits  or  war- 
profits  taxes  paid  by  corporations  engaged  in  similar  business, 
and  in  view  of  the  difficulty  in  administering  an  excess-profits  tax 
applicable  to  individuals,  it  was  decided  by  Congress  that  the 
war-  and  excess-profits  taxes  should  apply  to  corporations  only.* 
It  was  also  recognized  that  there  exists  a  class  of  corporations 
which  require  very  little  or  no  invested  capital  and  whose  in- 
come is  derived  mainly  from  the  personal  services  of  the  stock- 
holders. Examples  of  such  corporations  are  corporations  com- 
posed of  engineers  or  accountantSi  who  might  as  readily  have 
formed  partnerships  to  carry  on  their  business.  Such  corpora- 
tions are  called  '^ personal  service  corporations''  and  are  treated 
as  though  they  were  partnerships.  No  excess-profits  tax  is  im- 
posed upon  their  net  income  but  the  stockholders  of  the  personal 
service  corporation  are  taxable  upon  the  entire  net  income  of  the 
year,  whether  or  not  such  income  is  distributed  in.  the  form  of 
dividends.  The  tax  imposed  by- the  present  law  combines  two 
general  principles  of  taxation:  (a)  that  of  a  war-profits  tax, 
which  is  usually  considered  to  be  a  tax  on  the  excess  of  profits 
made  during  the  years  of  the  war  period  over  the  normal  profits 
of  the  years  prior  to  the  war  and  (b)  an  excess-profits  tax,  which 
is  considered  as  a  tax  upon  the  profits  in  excess  of  a  specified 
percentage  representing  an  approximate  normal  return  on  the 
invested  capital.  The  law,  however,  does  not  adhere  to  a  clear 
distinction  between  war-profits  and  excess-profits  since  the  war- 
profits  tax  combines  a  feature  of  the  excess-profits  tax  in  that  a 

4Eevenue  Act  of  1917,  1 209. 

S  Beport  of  the  Committee  on  Ways  and  Means  on  the  BeyQnne  Bill  of  191S, 
September  3,  1918. 
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minimum  deduction  of  10%  of  the  invested  capital  is  allowed  re- 
gardless of  the  earnings  of  the  corporation  during  the  prewar, 
period.  Under  the  excess-profits  method  of  computing  the  tax 
the  rate  for  1918  was  30%  of  that  part  of  the  net  income  which 
exceeded  the  excess-profits  deduction  and  did  not  exceed  20%  of 
the  invested  capital  and  65%  of  that  part  of  the  income  which  ex- 
ceeded 20%  of  the  invested  capital.  The  war-profits  tax  rate  is  a 
single  rate  of  80%  in  excess  of  the  war-profits  credit.®  This  com- 
bination of  principles  applied  generally,  however,  only  to  income 
of  the  year  1918.  For  subsequent  years  the  war-profits  tax  is  dis- 
carded and  the  excess-profits  tax  alone  imposed,  except  as  to  income 
received  from  government  contracts,  as  more  fully  stated  in  a  fol- 
lowing paragraph.  The  rate  of  the  excess-profits  tax  for  the  tax- 
able year  1919  (and  subsequent  years  until  the  law  is  changed)  is 
20%  on  that  part  of  the  net  income  which  exceeds  the  excess-profits 
credit  and  does  not  exceed  20%  of  the  invested  capital,  and  40% 
on  the  remaining  net  income.'' 

Individuals.  Individuals  are  not  subject  to  the  excess^profits 
tax.  Since  individuals  were  not  allowed  to  file  returns  on  the 
basis  of  their  fiscal  years  under  the  1917  Law,®  no  individual  has 
paid  a  tax  on  1918  income  under  the  1917  Law,  and,  therefore,  the 
1918  Law  contains  no  provision  with  respect  to  individuals  such 
as  the  provision  •  with  respect  to  partnerships  for  redetermining 
the  tax  due  on  1917  income. 

Partnerships.  Partnerships  are  not  subject  to  the  excess- 
profits  tax  under  the  present  law. 

Partnerships  Which  Paid  a  Tax  on  1918  Income.  If  a  part- 
nership made  a  return  under  the  1917  Law  for  a  fiscal  year 
beginning  in  1917  and  ending  in  1918,  and  paid  the  tax,  a  certain 
proportion  thereof  will  be  refunded.    This  amount  is  to  be  deter- 

6 Bevenue  Act  of  1918,  1 301  (a).  It  has  been  estimated  that  under  the  1917 
Law,  the  average  amount  of  excess-profits  tax  -was  about  30%  of  the  net 
income  of  taxable  corporations  for  the  year  1917.  It  has  been  conjectured^ 
that  the  war-profiits  and  excess-profits  taxes  absorbed  on  an  average  about  45% 
of  the  1918  income.  In  addition  the  income  tax  absorbed  12%  of  the  remainder 
so  that  probably  about  one-half  of  the  net  income  of  corporations  for  the 
year  1918  was  paid  to  the  Federal  Government  by  way  of  war-profits,  excess- 
profits  and  income  taxes. 

7  Bevenue  Act  of  1918,  $  301  (b). 

S  See  p.  156. 

9  Revenue  Act  of  1918,  {  335  (c). 
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mined  by  taking  the  same  proportion  of  the  tax  so  paid  which  the 
proportion  of  the  fiscal  year  falling  in  1917  was  to  the  entire  fiscal 
year.  Thus,  if  one-fourth  of  the  fiscal  year  fell  in  1917  and  three- 
fourths  in  1918,  three-fourths  of  the  tax  which  has  been  paid  will 
be  refunded  immediately  as  a  tax  erroneously  or  illegally  col- 
lected.** 

Personal  Service  Oorpcrations.  Personal  service  corporations 
are  not  subject  to  the  excess-profits  tax,  but  are  taxed  as  partner- 
ships.^^   Such  corporations  are  described  in  a  preceding  chapter.^* 

Personal  Service  Corporations  Which  Paid  a  Tax  on  1918 
Income.  If  any  corporation  which  under  the  present  law  is 
held  to  be  a  persoi^al  service  corporation  has  filed  a  return  and 
paid  a  tax  under  the  1917  Law  for  a  fiscal  year  beginning  in  1917 
and  ending  in  1918,  a  portion  of  the  tax  so  paid  will  be  refunded. 
The  amount  to  be  refunded  is  determined  by  the  proportion  of 
the  fiscal  year  falling  in  1918  to  the  entire  fiscal  year.  Thus,  if 
five  months  of  the  fiscal  year  fell  in  the  calendar  year  1918,  five- 
twelfths  of  the  tax  paid  on  the  income  of  the  full  fiscal  year  will 
be  refunded.^  If  the  tax  has  been  paid  claim  for  refund  should 
be  filed." 

Corporations  Engaged  Partly  in  Personal  Service  Business. 
Where  a  part  of  the  net  income  of  a  corporation  is  derived  (1) 
from  a  trade  or  business  (or  a  branch  thereof)  in  which  the  em- 

lOBevenue  Act  of  1918,  1 335  (c).  See  Chapter  37  for  procedure  in  claixning 
refund  or  abatement. 

11  Bevenue  Act  of  1918,  §|  300  and  200. 

IS  Chapter  11.  The  1917  Law  imposed  a  tax  of  8%  upon  a  trade  or  business 
having  no  invested  capital  or  not  more  than  a  nominal  capital.  (Bevenue  Act 
of  1917, 1  209.)  This  provision  is  omitted  from  the  present  law  but  in  its  place 
are  the  provisions  respecting  personal  service  corporations.  Under  the  1917  Law 
it  was  held  that  business  concerns  which  rendered  professional  or  personal  serv- 
ices would  not  be  taxed  on  the  basis  of  invested  capital  merely  because  of  the 
capital  if  the  employment  of  such  capital  was  necessitated  by  delay  and  irregu- 
larity in  the  receipt  of  fees,  etc.,  or  if  such  capital  was  wholly  or  mainly  used 
as  a  fund  from  which  to  advance  salaries,  wages,  etc.,  or  provide  office  furniture, 
accommodations  and  equipment.  Agents  and  brokers  were  held  to  be  taxable  at 
the  graduated  rates  with  reference  to  invested  capital  if  they  employed  a  sub- 
stantial amount  of  capital  whether  to  lend  to  principals  or  to  carry  goods  on 
their  own  account  but  otherwise  were  taxable  only  at  the  flat  rate  of  8%. 
(Reg.  41,  Arts.  72  and  73.) 

18  Bevenue  Act  of  1918,  {  335  (c). 

14  See  Chapter  37  for  procedure  as  to  refund. 
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ployment  of  capital  is  necessary  and  (2)  a  part  (constituting  not 
less  ^han  30%  of  its  total  net  ii^come)  is  derived  from  a  separate 
trade  or  business  which,  if  it  constituted  the  sole  trade  or  busi- 
ness, would  bring  the  corporation  within  the  class  of  personal 
service  corporations,  the  tax  upon  that  part  of  the  net^  income 
which  is  derived  from  the  use  of  capital  is*  separately  computed 
(allowing  in  such  computation  only  the  same  proportionate  part 
of  the  war-profits  and  excess-profits  credits)  and  the  tax  upon  the 
second  part  of  the  net  income  is  the  same  percentage  thereof  as 
the  tax  computed  upon  the  first  part  of  the  net  income  is  of  such 
first  part." 

Apportionment  of  Invested  CapitaIi  and  Net  Income.  For 
the  purpose  of  determining  whether  or  not  a  corporation 
partly  partaking  of  the  nature  of  a  personal  service  corporation 
is  within  the  scope  of  the  statute  and  also  for  the  purpose  of  es- 
tablishing the  basis  for  the  computiition  of  the  tax,  the  corpora- 
tion is  required  to  apportion  or  allocate  its  invested  capital 
between  each  trade  or  business  or  branch  thereof  as  nearly  as 
may  be  in  accordance  with  the  actual  facts,  and  to  submit  with 
its  return  an  explanatory  statement  setting  forth  the  manner  in 
which  the  apportionment  of  the  invested  capital  employed  in  the 
production  of  each  part  of  its  net  income  has  been  determined. 
There  must  be  assigned  to  any  personal  service  trade  or  business 
or  branch  thereof  an  amount  of  invested  capital  at  least  as  great 
as  that  which  would  ordinarily  be  employed  by  a  personal  service 
corporation  of  similar  size  a^d  standing  for  the  payment  of  sal- 
aries and  office  expenses,  maintenance  of  library  and  equipment, 
credit  advances  to  clients,  etc.^* 

Computation  of  Tax  Upon  Net  Income.  (1)  The  tax  upon 
the  non-personal  service  part  of  the  net  income  is  computed  upon 
the  basis  of  (a)  such  part  of  the  entire  average  net  income  for 
the  prewar  period  as  was  derived  from  the  same  trade  or  business 
or  branch  thereof;  (b)  such  part  of  the  entire  average  invested 
capital  for  the  prewar  period  as  was  employed  in  the  production 
of  the  part  of  the  net  income  for  that  period  determined  under 
(a) ;  (c)  such  part  of  the  entire  invested  capital  for  the  taxable 
year  as  has  been  employed  in  the  production  of  the  net  income 

15  Revenue  Act  of  1918,  |  303. 

16  Reg.  45,  Art.  741.  For  the  method  of  determining  the  portion  of  the  net 
income  from  each  trade  or  businese  or  branch  thereof  see  p.  650. 
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upon  which  the  tax  is  being  computed;  and  (d)  the  same  propor- 
tion of  the  specific  exemption  and  credits  as  the  proportion  which 
the  part  of  the  net  income  upon  which  the  tax  is  being  computed 
is  of  the  entire  net  income.  If  the  corporation  was  in  existence 
during  ^e  prewar  period,  but  did  not  conduct  this  trade  or  busi- 
ness or  branch  thereof  during  that  period,  the  war-profits  credit 
is  10%  of  the  invested  capital  for  the  taxable  year.  (2)  The  tax 
upon  the  personal  service  part  of  the  net  income  is  the  same  per- 
centage^ thereof  as  the  tax  computed  under  (1)  is  of  the  non- 
personal  service  part  of  the  net  income.  The  tax  under-this  para- 
graph may  in  no  case  be  less  than  20  per  cent  of  the  personal 
service  part  of  the  entire  net  income,  unless  the  tax  upon  the 
entire  net  income  if  computed  in  the  ordinary  way  would  be  less 
than  20  per  cent  of  such  entire  net  income.  In  that  event,  and  in 
any  case  in  which  the  amount  of  the  total  tax  as  computed  above 
is  the  same  as  or  greater  than  the  tax  as  computed  in  the  ordinary 
way,  the  tax  must  be  computed  as  if  all  the  income  was  derived 
from  the  use  of  capital.*' 

Oorporations.  All  corporations  except  those  expressly  exempt 
by  the  statute  are  subject  to  the  excess-profits  tax.  The  term 
'^ corporations''  includes  associations,  joint-stock  companies  and. 
insurance  companies.**  A  corporation  dissolved  prior  to  Febru- 
ary 25,  1919,  when  the  present  law  went  into  effect,  but  which 
was  in  receipt  of  income  after  January  1, 1918,  will  be  held  subject 
to  the  tax  imposed  by  the  present  law  for  the  reason  that  the  law 
is  retroactive  to  the  first  day  of  January,  1918.** 

Exempt  Cobpobation&  Corporations  exempt  from  the  in- 
come tax  are  also  exempt  for  the  purpose  of  the  excess-profits 
tax.*^  In  addition,  any  corporation  whose  net  income  for  the  full 
taxable  year  of  twelve  months  is  less  than  $3,000  is  exempt  from 
this  tax.  If  the  taxable  period  is  less  than  twelve  months  the  cor- 
poration is  exempt  from  the  tax  if  dts  net  income  for  the  period 
is  less  than  the  same  proportion  of  $3,000  as  the  number  of  months 
in  the  period  is  of  twelve  months,  any  fractional  part  of  a  month 

17  Beg.  45,  Art.  742.    See  iUnstration  No.  5,  Appendix 

IS  See  Chapter  10  for  discnssion  of  the  definition  of  the  term  ''corporations." 

WSee  letter  from  Treasury  Department  dated  November  17,  1917;  W.  T.  S. 
1919,  ^  757. 

80 Revenue  Act  of  1918,  {  304  (a).  See  Chapter  13  for  list  of  exempt  corpom- 
tions  under  the  income  tax  law. 
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being  counted  as  the  number  of  days  in  sach  part  of  a  month 
divided  by  30." 

COBPOEATIONS  DeiOVINO  InGOME  FROM  GoVERNMS^^T  GONTBACTS. 

Special  provisions  apply*  to  corporations  deriving  income 
from  government  contracts.  A  government  contract  is  defined  in 
the  law  to  be  (a)  a  contract  made  with  the  United  States,  or  with 
any  department,  bureau,  oflSqer,  commission,  board,  or  agency, 
under  the  United  States  and  acting  in  its  behalf,  or  with  any 
agency  controlled  by  any  of  the  above  if  the  contract  is  for  the 
benefit  of  the  United  States,  or  (b)  a  sub-contract  made  with  a 
contractor  performing  such  a  contract  if  the  products  or  services 
to  be  furnished  under  the  sub-contract  are  for  the  benefit  of  tlie 
United  States.  The  term  "Government  contract  or  contracts 
made  between  April  6,  1917,  and  November  11,  1918,  both  dates 
inclusive, ' '  when  applied  to  a  contract  of  the  kind  referred  to  in 
clause  (a)  of  this  paragraph,  includes  all  such  contracts  which, 
although  entered  into  during  such  period,  were  originally  not  En- 
forceable, but  which  have  been  or  may  become  enforceable  by 
reason  of  subsequent  validation  in  pursuance  of  law.^  For  the 
taxable  year  1919  and  thereafter  every  corporation  which  derives 
in  such  year  a  net  income  of  more  than  $10,000  from  any  govern- 
ment contract  or  contracts  made  between  April  6,  1917,  and  No- 
vember 11,  1918,  both  dates  inclusive,  will  be  required  to  pay 
the  tax  at  the  1918  rates  on  the  net  income  attributable  to  such 
government  contracts,  such  tax  to  be  computed  according  to  the 
rule  stated  in  a  subsequent  paragraph.**  Corporations  which 
have  no  prewar  period  and  which  were  in  receipt  of  50%  or  more 
of  gross  income  during  the  taxable  year  from  gains,  profits,  com- 
missions or  other  income  derived  from  a  government  contract 
or  contracts  made  between  April  6, 1917,  and  November  11,  1918, 
both  dates  inclusive,  will  be  limited  to  a  war-profits  credit  of  10% 
on  the  invested  capital  of  the  taxable  year,**  although  other  cor- 
porations (other  than  corporations  a  majority  of  whose  stock  at 
any  time  during  the  taxable  year  is  owned  or  controlled,  directly 
or  indirectly,  by  a  corporation  which  was  in  existence  during  the 

«1  Eevenue  Act  of  1918,  i  304  (b) ;  Reg.  45,  Art.  751. 
tt  Beventie  Act  of  1918,  1 1. 

88  Revenue  Act  of  1918,  $301   (c).     See  p^  650  and  ilhmbration  No.  4, 
Appendix. 
M  Revenue  Act  of  1918,  1 311  (d). 


650  WAB-PBOPITS  AND  EXCESS-PROFITS  TAX 

whole  of  at  least  one  calendar  year  during  the  prewar  period) 
which  had  no  prewar  period  may  claim  a  higher  deduction  if 
the  earnings  of  similar  corporations  during  the  prewar  period 
were  more  than  10%".  Corporations  50%  or  more  of  whose  gross 
income  for  the  taxable  year  consists  of  gains,  profits,  commis- 
sions or  other  income  derived  on  a  cost-plus  basis  from  a  govern- 
ment contract  or  contracts  made^  between  April  6,  1917,  and 
November  11,  1918,  both  dates  inclusive,  will  not  be  allowed  to 
avail  themselves  of  the  remedial  provision  which  will  permit 
other  corporations  to  be  assessed  on  the  basis  of  the  tax  paid  by 
representative  corporations.*  It  is  to  be  noted  that  the  first  two 
provisions  refer  to  government  contracts  generally  while  the 
third  provision  is  limited  to  cost-plus  contracts.  A  corporation  or- 
ganized after  August  1,  1914,  and  not  a  successor  to  a  then  exist- 
ing business,  50%  or  more  of  whose  gross  income  consists  of  gains, 
profits,  commissions  or  other  income  derived  from  government 
contracts  made  between  April  6,  1917,  and  November  11,  1918, 
both  dates  inclusive,  cannot  be  considered  as  afSliated  with  any 
other  corporation  for  the  purpose  of  making  consolidated  re- 
tums.** 

OoLD-MiNiNG  CoRPORATiONB.  In  the  case  of  a  corporation  en- 
gaged in  the  mining  of  gold,  that  portion  of  its  net  income  derived 
from  the  mining  of  gold  is  exempt  from  excess-profits  tax.  ^  The 
tax  on  the  remaining  portion  of  its  net  income  is  computed  in  the 
following  manner:  The  tax  is  first  computed  on  the  entire  net 
income  but  only  such  proportion  thereof  as  the  proportion  of  net 
income  derived  from  sources  other  than  gold  mining  bears  to  the 
entire  net  income,  is  taken  to  be  the  amount  due  •' 

AUocation  of  Net  Income  to  Farticular  Source.  In  the  case  of 
corporations  deriving  income  from  government  contracts,  or  from 
mining  or  from  personal  service  trade  or  business,  and  in  any 
other  cases  where  it  is  necessary  to  determine  the  portion  of  the 
net  income  derived  from  or  attributable  to  a  particular  source, 
the  corporation  is  required  to  allocate  to  the  gross  income  derived 
from  such  source,  and  to  the  gross  income  derived  from  each  other 
source,  the  expenses,  losses  and  other  deductions  properly  apper- 
taining thereto,  and  to  apply  any  general  expenses,  losses  and  de- 

ttBevenne  Aet  of  1918,  1 327  (d).  See  p.  699. 

86  Bevenne  Act  of  1918,  |  240  (a).    See  p.  708. 

87  Bevenue  Act  of  1918,  §  304.    See  illustration  No.  6,  Appendix. 
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ductions  (which  can  not  properly  be  otherwise  apportioned) 
ratably  to  the  gross  income  from  all  sources.  The  gross  income 
derived  from  a  particular  source,  less  the  deductions  properly 
appertaining  thereto  and  less  its  proportion  of  any  general  deduc- 
tions, is  the  net  -income  derived  from  such  source.  The  corpora- 
tion must  submit  with  its  return  a  statement  fully  explaining  the 
manner  in  which  such  expenses,  losses  and  deductions  were  allo- 
cated or  distributed.** 

Taxable  Year.  The  term  ''taxable  year"  means  the  calendar 
year  or  the  fiscal  year  ending  during  such  calendar  year,  upon 
the  basis  of  which  net  income  is  comp^ted  for  the  purpose  of  the 
income  tax.  The  first  taxable  year  under  the  Revenue  Act  of  1918 
is  the  calendar  year  1918  or  any  fiscal  year  ending  during  the 
calendar  year  1918.** 

Fiscal  Year.  The  term  ''fiscal  year"  means  an  accounting  pe- 
riod of  twelve  months  ending  on  the  last  day  of  any  month  other 
than  December .*•  If  a  corporation  keeps  its  accounts  on  the  basis 
of  a  fiscal  year,  the  law  requires  that  it  report  its  income  on  that 
basis,  and  not  at  its  option  either  on  that  basis  or  on  the  basis  of 
the  calendar  year  as  was  the  rule  formerly.'^ 

Prewar  Period.  The  termi  "prewar  period"  means  the  calen- 
dar years  1911,  1912  and  1913,  or,  if  a  corporation  was  not  in  ex- 
istence during  the  whole  of  such  period,  then  as  many  of  such 
years  during  the  whole  of  which  the  corporation  was  in  existence. 
Thus,  if  a  corporation  was  in  existence  during  the  entire  year 
1913,  that  year  becomes  its  prewar  period,  but  if  in  existence  only 
a  part  of  the  year  1913  it  is  deemed  to  have  no  prewar  period  and 
becomes  taxable  under  the  provisions  applying  to  corporations 
formed  after  the  prewar  period.** 

M  Beg.  45,  Art.  715. 

SO  Bevenue  Act  of  4918,  {§  300  and  200. 

80  Revenue  Act  of  1918,  §  300  and  §  200. 

81  Bevenue  Act  of  1918,  §  232,  §  212  (b)  and  |  200. 

88  Bevenue  Act  of  1918,  |  310.  Under  the  1917  Law  the  earnings  of  the  pre* 
war  period  determined  the  amount  of  the  ezcess-profitB  deduction,  between  the 
limits  of  7%  and  9%  of  the  invested  capital.  Under  the  present  law  no 
reference  is  made  to  the  prewar  period  in  ascertaining  the  excess-profits  credit, 
since  that  credit  is  8%  of  the  invested  capital  regardless  of  the  prewar  earnings. 
But  the  prewar  earnings  and  prewar  invested  capital  are  used  in  eomputing 
the   war-profits  credit  under  the  Bevenue  Act  of  1918. 
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Statement  of  fhe  Tax.  The  tax  imposed  by  Title  in  of  the 
Revenue  Act  of  1918,  is  in  lieu  of  the  tax  imposed  bj  Title  II  of  the 
Revenue  Act  of  1917,  but  in  addition  to  the  other  taxes  imposed  by 
the  Revenue  Act  of  1918.  The  tax  is  imposed  upon  the  net  income 
of  every  cprporation,**  whether  or  not  derived  from  a  business  or 
trade  or  from  investment  or  otherwise.**  Briefly  stated,  the  ex- 
cess-profits tax  is  computed  on  the  entire  net  income  of- the  tax- 
able year  after  deducting  the  excess-profits  credit,  at  the  rates 
specified  in  the  statute.  For  the  taxable  year  1918  the  war- 
profits  tax  was  computed  on  the  entire  net  income  in  excess  of 
the  war-profits  credit  at  the  rate  specified  in  the  Act,  and  which- 
ever of  the  two  taxes  (the  excess-profits  or  war-profits)  was  the 
greater  was  assessed.  The  rates  of  tax,  net  income,  invested 
capital,  excess-profits  credit  and  war-profits  credit  are  more  fully 
discussed  in  the  following  paragraphs. 

Bates  of  Tax  for  1918.  The  rates  of  tax  are  stated  in  the  form 
of  three  brackets  as  follows :  **  First  bracket,  30%  of  the  amount 
of  net  income  in  excess  of  the  excess-profits  credit  and  not  in 
excess  of  20%  of  the  invested  capital.  If  the  excess-profits  credit 
equaled  or  exceeded  20%  of  the  invested  capital,  no  tax  was  im- 
posed under  this  bracket.  The  second  bracket  provided  a  rate 
of  65%  of  the  amount  of  net  income  in  excess  of  20%  of  the  in- 
vested capital.  If,  however,  the  excess  profits  credit  exceeded 
20%  of  the  invested  capital,  this  rate  was  applied  only  to  the 
amount  of  net  income  in  excess  of  such  excess-profits  credit.** 
The  third  bracket  provided  that  there  should  be  added  to  the  tax 
computed  under  the  first  and  second  brackets  the  sum,  if  any,  by 
which  80%  of  the  amount  of  net  income  in  excess  of  the  wctr-prof- 
its  credit  exceeded  the  amount  of  tax  computed  under  the  first  and 
second  brackets.  As  a  practical  matter,  if  80%  of  the  amount  of 
net  income  in  excess  of  the  war-profits  credit  was  greater  than 
the  tax  computed  under  the  first  and  second  brackets,  the  80% 
tax  became  the  tax  due  from  the  corporation  and  the  computation 
under  the  first  and  second  brackets  might  be  disregarded.*^ 

S8  Beyenne  Act  of  191S,  1 301. 
84  See  BeTenue  Act  of  1918,  ||218  (a),  238  (a). 
S6  Revenue  Act  of  1918,  §  301  (a). 

seBeveirae  Act  of  1918,  i  301  (d).    See  illiutration  No.  2,  Appendix. 
87  This  device  of  adding  the  excess  amount  of  the  war-profits  tax  over  the 
exc^s-profits  tax  to  such  excess-profits  tax  was  invented  hj  the  Senate  to 
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Bates  of  Tax  for  1919  and  Subsequent  Tears.  In  the  case  of 
all  corporations  other  than  those  referred  to  in  the  following 
paragraphs,  the  rates  for  1919  and  subsequent  years  computed 
under  the  first  bracket  as  above  indicated  are  20%  instead  of  30% 
and  under  the  second  bracket  are  40%  instead  of  65%.  No  tax 
is  imposed  under  the  third  bracket.'* 

Fiscal  Year  Ending  in  1919.  If  a  corporation  makes  a  re- 
turn for  a  fiscal  year  beginning  in  1918  and  ending  in  1919  the 
tax  for  such  fiscal  year  is  determined  as  follows:  The  amount 
of  tax  for  the  entire  fiscal  year  computed  at  the  1918  rates  is  first 
determined  and  such  proportion  thereof  as  the  part  of  the  fiscal 
year  falling  in  1918  be.ars  to  the  entire  fiscal  year  is  assessed  as 
a  portion  of  the  tax.  Similarly  the  1919  rates  are  applied  to  the 
entire  net  income  for  the  fiscal  year  and  such  portion  assessed 
as  the  proportion  of  the  fiscal  year  in  1919  bears  to  the  full  fiscal 
.year.*'  The  sum  of  the  two  portions  thus  ascertained  is  the  tax 
for  the  fiscal  ye^r. 

CoBPOBATioNS  Derivino  Incoms  fbom  Governmbnt  Contracts. 
For  the  taxable  year  1919,  and  each  taxable  year  thereafter,  the 
rates  to  be  applied  to  corporations  which  derive  in  such  year  a 

overcome  the  objection  to  the  provision  in  the  bill  as  originally  drafted,  which 
expressly  provided  for  an  alternative  excess-profits  or  war-profits  tax,  the 
larger  of  the  two  being  the  amount  assessed.  The  change  made  by  the  Senate 
did  not  in  substance  change  the  tax  and  it  was  stiU  a  tax  computed  by  two 
alternative  methods,  th^  one  productive  of  the  greater  amount  of  revenue  being 
applied  to  the  taxpayer. 

S8  Revenue  Act  of  1918,  $  301  (b).  See  illustration  No.  1,  Appendix. 

99  Revenue  Act  of  1918,  §  335  (b) ;  illustration  No.  8,  Appendix.  The  same 
principles  governed  the  computation  of  the  tax  for  a  corporation  with  a  fiscal 
year  beginning  in  1917  and  ending  in  1918.  (Revenue  Act  of  1918,  |  335.) 
Any  amount  heretofore  or  hereafter  paid  on  account  of  the  tax  imposed  for 
such  fiscal  year  by  the  Bevenue  Act  of  1917,  is  to  be  credited  toward  the  pay- 
ment of  the  tax  so  computed,  and  if  the  amount  so  paid  exceeds  the  -amount 
of  tax  so  computed  the  excess  is  to  be  credited  or  refunded  to  the  corporation. 
Corporations  whose  fiscal  years  ended  in  1918,  may  have  filed  a  return  and 
paid  the  tax  for  the  full  fiscal  year  under  the  provisions  of  the  Bevenue  Act 
of  1917.  In  such  case  the  tax  is  to  be  recomputed  in  the  manner  indicated  and 
from  the  amount  so  found  to'  be  due  should  be  deducted  the  amount  of  excess- 
profits  tax  heretofore  paid  on  the  basis  of  the  fuU  fiscal  year.  It  f oUows  that 
the  income  tax  for  the  same  period  must  also  15e  recomputed  according  to  the 
rule  in  {  205  (a)  of  the  1918  Law  after  having  deducted  the  excess-profits  taxes 
as  recomputed. 
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net  income  of  more  than  $10,000  from  any  government  contract 
or  contracts  made  between  April  6, 1917,  and  November  11, 1918, 
both  dates  inclusive,  are  determined  as  follows:  (1)  the  tax  will 
be  computed  at  the  1918  rates  on  the  entire  net  income  of  the  cor- 
poration, in  the  computation  of  which  the  excess-profits  credit 
and  war-profits  credit  applicable  to  the  taxable  year  will  be  used, 
and  (2)  the  tax  will  also  be  computed  on  the  entire  net  income  of 
the  taxable  year  at  the  1919  rates.  TJie  sum  of  (a)  such  portion 
of  the  tax  computed  under  (1)  as  the  net  income  attributable  to 
such  government  contract  or  contracts  bears  to  the  entire  net  in- 
come and  (b)  such  portion  of  the  tax  computed  under  (2)  as  the 
part  of  net  income  not  attributable  to  such  government  contract 
or  contracts  bears  to  the  entire  income  will  be  the  amount  to  be 
paid  by  the  corporation.**^  The  method  of  computing  the  tax  is 
illustrated  below.*^ 

Maximum  Limit  of  Tax«  The  Revenue  Aet  of  1918  for  the 
first  time  fixes  a  maximum  limit  of  tax.  In  no  case  will  the  tax 
imposed  on  the  net  income  for  the  taxable  year  1919  or  subse- 
quent years,  be  more  than  20%  of  the  amount  of  net  income  in 
excess  of  $3,000  and  not  in  excess  of  $20,000,  plus  40%  of  the 
amount  of  net  income  in  excess  of  $20,000.    On  income  of  the  year 

1918  the  maximum  was  30%  of  the  amount  of  net  income  in  excess 
of  $3,000  and  not  in  excess  of  $20,000,  plus  80%  of  the  amount  of 
net  income  in  excess  of  $20,000.  In  the  case  of  corporations 
deriving  more  than  $10,000  of  net  income  from  government 
contracts  in  1919  or  subsequent  years,  these  limits  will  apply 
to  the  respective  amounts  of  tax  computed  under  the  1918  and 

1919  rates,  by  reason  of  the  provision  taxing  1919  income  from 
government  contracts  at  1918  rates.  Thus,  on  that  part  of  the 
net  income  derived  from  government  ccmtracts  the  maximum  limit 
of  30%  and  80%  will  apply  while  to  that  not  derived  from  gov- 
ernment contracts  the  maximum  limit  of  20%  and  40%  will  ap- 
ply. This  limit  is  not  intended  to  increase  the  tax  but  to  reduce 
it  in  cases  where  the  tax  calculated  in  the  ordinary  manner  is 
greater  than  the  maximum  computed  according  to  the  rule  stated 

40  Revenue  Act  of  1918,  §  301  (c).    Bee  p.  650  for  rule  as  to  allocation  of  in- 
come.      ' 

41  See  illustration  No.  4,  Appendix. 
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in  this  paragraph.*®    The  limitation  will  generally  operate  only 
in  the  case  of  corporations  with  very  small  invested  capital.** 

Sale  of  Mn^ss,  Oil  or  Qas  Wells.  In  the  case  of  a  bond  fide 
sale  of  mines,  oil  or  gas  wells,  or  any  interest  therein,  where  the 
principal  value  of  the  property  has  been  demonstrated  by  pros- 
pecting or  exploration  and  discovery  work  done  by  the  tax- 
payer, the  portion  of  the  war-profits  and  excess-profits  tax  at- 
tributable to  such  sale  cannot  exceed  20%  of  the  selling  price 
of  such  property  or  interest.**  To  apply  this  provision  to  a 
particular  case  the  corporation  should  compute  the  war-profits  j 
and  excess-profits  taxes  in  the  ordinary  way  upon  its  net  income, 
including  its  net  income  from  any  such  sale.  The  proportion 
of  the  total  tax  indicated  by  the  ratio  which  the  taxpayer's  net 
income  from^  the  sale  of  the  property,  allocated  to  such  source 
by  the  proper  method,**  bears  to  its  total  net  income  is  the  por- 
tion of  the  tax  attributable  to  such  sale,  and  if  it  exceeds  20% 
of  the  selling  price  of  the  property,  such  portion  of  the  tax  will 
be  reduced  to  20%  of  such  selling  price.** 

Invested  Capital.*''  ' '  Invested  capital ' '  is  the  vahie  of  the  cap- 
ital and  surplus  of  the  taxpayer  determined  in  accordance  with 
rules  laid  down  in  the  statute.  It  does  not  mean  the  par  value 
of  the  issued  and  outstanding  stock  or  the  value  of  the  capital 
stock  as  fixed  by  the  Treasury  Department  for  the  purpose  of 
the  capital  stock  tax.  It  does  not  mean  the  book  valrte  of  the 
assets,  or  the  present  net  worth  of  the  assets  as  shown  by 
an  appraisal  or  in  any  other  manner .*•  Generally  speaking, 
it  means  the  amount  of  cash  or  the  cash  value  of  the  prop- 
erty  contributed  to  the  corporation  by  the  stockholders  and 

ttBevenne  Act  of  1918,  §  302.    See  illustration  No.  10,  Appendix. 

48  An  invested  capital  of  less  than  $71,428.58. 

MBevenne  Act  of  1918,  |337. 

4ft  See  Beg.  45,  Art  715.    See  p.  650. 

46  Beg.  45,  Art.  971.  See  illustration  No.  7,  Appendix.  It  will  be  noted  that 
the  Government  ruling  requires  the  total  tax  to  be  apportioned  for  the  purpose 
of  applying  the  limitation.  The  statute  provides  that  the  ' '  portion ' '  of  the  tax 
attributable  to  such  sale  shall  not  exceed  20%  of  the  selling  price,  and  the 
difference  between  the  amount  of  tax  computed  on  the  total  income  and  the 
amount  computed  on  the  income  excluding  the  profit  on  the  sale  seems  intended 
by  the  law  to  be  the  amount  which  shall  not  exceed  20%  of  the  selling  price. 

47  As  to  affiliated  corporations  see  p.  708. 
4S  Eflg.  45,  Art.  831. 
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the  amount  of  earnings  of  the  _  corporation  which  have  been 
left  in  the  business.  Money  or  other  property  borrowed  is 
not  invested  capital.**  The  cash  value  of  the  property  contrib- 
uted by  the  stockholders  to  the  corporation  may  in  some  cases 
exceed  the  value  allowed  by  the  law  for  purposes  of  invested 
capital,  since  the  restrictive  imles  of  the  statute  limit  the  in- 
clusion in  invested  capital  of  capital  stock  representing  intangi- 
ble property.  Further,  capital  may  be  contributed  to  the  busi- 
ness of  a  corporation  in  a  form  originally  permitting  its  inclusion 
in  invested  capital  at  its  full  value  (cash,  for  instance)  but  may 
lose  some. of  its  value  for  purposes  of  invested  capital  by  being 
invested  in  stocks  of  .other  corporations  (the  dividends  of  which 
are  not  included  in  net  income)  *•  or  by  being  invested-in  state, 
'municipal  or  other  bonds,  the  interest  on  which  is  exempt  from 
income  tkx.  In  this  respect  the  law  makes  an  exception  of  bonds 
or  other  obligations  of  the  United  States,  which  may  be  included 
in  invested  capital  although  the  interest  therefrom  may  in  some 
cases  be  excluded  from  gross  income.^^  Surplus  and  undivided 
profits  are  recognized  as  part  of  invested  capital,  if  they  rep- 
resent assets  actually  existing  and  owned  by  the  corporation. 
The  surplus  and  undivided  profits  accounts  may  be  reduced 
below  the  amounts  at  which  they  are  carried  on  the  books,  if 
full  recognition  has  not  been  given  by  the  corporation  to  ex- 
penses incurred  and  losses  sustained  from  the  original  organ- 
ization down  to  the  taxable  year,  including  among  such  expenses 
and  losses  a  reasonable  allowance  for  depletion,  depreciation  or 
obsolescence  of  property  originally  acquired  for  cash  or  stock, 
or  in  any  other  manner.  The  value  of  the  assets  of  the  company 
are  recfuired  in  all  instances  to  be  taken  as  of  the  time  of  ac- 
quisition, although  they  may  have  increased  in  value  siuce  that 
date.  The,  fair  market  value  of  the  assets  as  of  March  1,  1913, 
has  no  bearing  on  invested  capital.**  If  values  have  been 
marked  up  on  the  books  of  the  corporation  a  deduction  must 
be  made  in  respect  of  such  book  appreciation.    Full  effect  must 

« Reg.  45,  Art.  831. 

W  Reg.  45,  Art.  815. 

fti  The  purpose  of  pennitting  bonds  of  the  United  States  to  be  included  in 
invested  capital,  although  the  interest  may  be  excluded  in  whole  or  in  part  from 
gross  income,  is  to  provide  an  incentive  to  invest  in  and  hold  such  bonds. 

M  Reg.  45,  Art.  831. 
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also  be  given  to  any  liquidation  of  original  dapital  at  any  time 
prior  to  or  during  the  taxable  year.**  In  the  case  of  a  reorgan- 
ization, consolidation  or  change  of  ownership  o^  a  trade  or  busi- 
ness after  January  1, 1911,  the  invested  capital  of  the  predecessor 
for  the  prewar  period  is  deemed  to  be  the  invested  capital  for 
such  period  of  the  new  organization  now  engaged  in  the  busi- 
ness.** In  the  case  of  a  reorganization,  consolidation  or*  change 
of  ownership  of  a  trade  or  business,  or  change  of  ownership  of 
property  after  March  3,  1917  (if  50%  or  more  of  the  interest  or 
control  remains  in  the  same  persons),  the  assets  so  transfefred 
will  not  be  allowed  a  higher  valuation  in  determining  invested 
capital  than  under  the  previous  ownership.  If  the  previous 
owner  was  not  a  corporation,  the  value  of  the  assets  in  the  hands 
of  the  present  owner  will  be  taken  at  the  cost  to  the  previous 
owner  when  acquired  by  him.**  The  law  contemplates  that  the 
invested  capital  shall  be  the  average  amount  employed  for  a  full 
year  and  if  a  corporation  makes  a  return  for  a  period  less  than 
twelve  months  the  invested  capital  must  be  prorated  accordingly. 
Thus  although  a  corporation  actually  had  an  invested  capital  of 
$100,000  and  was  in  existence  for  six  months  of  the  year  1918, 
for  the  purpose  of  this  tax  its  invested  capital  would  be  con- 
sidered as  being  only  $50,000.*^  With  respect  to  the  value  to  be 
placed  upon  the  several  classes  of  assets  of  a  corporation,  such 
assets  are  divided  into  three  classes:  (1)  cash  paid  in;  (2)  tangi- 
ble property  paid  in  and  (3)  intangible  property  paid  in.  Re- 
gardless of  the  character  of  the  asset  when  paid  in  a  further  dis- 
tinction is  made  with  respect  to  the  character  of  the  asset  dur- 
ing the  taxable  year.  For  this  purpose  the  assets  are  divided 
into  two  classes:  (1)  admissible  assets;  and  (2)  inadmissible 
assets.    The  several  classes  and  the  adjustments  reqtoired  to  be 

58  See  Beg.  41,  Art.  42. 

54  See  p.  693. 

55  See  p.  682  for  more  complete  statanentw 

56  See  letter  from  Treasury  Department  dated  March  20,  1918;  W.  T.  S. 
1919,  \  764.  This  amounts  to  an  assumption  that  if  the  corporation  had  been 
in  business  for  the  full  year  it  would  have  earned  twice  the  amount  it  did  during 
the  six  months  period.  If  it  can  be  shown  that  by  the  very  nature  of  its 
business  no  more  income  would  have  been  earned  had  the  corporation  been 
in  existence  for  the  full  year,  it  would  seem  that  the  case  is  one  for  remedial 
action  under  §  327.    See  p.  692. 

F.  T.— 42 
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made  with  respect  to  each  and  to  all  as  a  whole  are  discussed  in 
the  following  paragraphs. 

Oaah  Paid  In.  The  amount  of  cash  paid  to  a  corporation  in 
exchange  for  its  stock  is  invested  capital  and  remains  such  whether 
used  for  the  purpose  of  acquiring  tangible  or  intangible  prop- 
erty.*^ Thus,  if  the  stockholders  of  a  corporation  have  actually 
and  in  good  faith  paid  in  cash  for  its  stock,  such  cash  may  be  used 
to  purchase  good  will,  patents,  copyrights,  trademarks  or  trade- 
brands,  and  the  intai\gible  assets  so  acquired  may  be  included  in 
invested  capital  to  the  extent  of  their  cost.  It  is  only  when  such 
intangible  assets  are  acquired  in  exchange  for  stock  that  the  re- 
strictive provisions  of  the  statute  limiting  the  amount  of  intangible 
assets  which  may  be  included  in  invested  capital  apply.  If,  how- 
ever, the  cash  is  used  to  acquire  inadmissible  assets,  the  invested 
capital  will  be  reduced  accordingly,  since  inadmissible  assets  reduce 
invested  capital.  But  if  the  vendors  of  the  property  retain  an  in- 
terest or  control  of  50%  or  more  in  the  property  and  it  was  trans- 
ferred after  March  3,  1917,  the  value  for  invested  capital  is  limited 
as  indicated  below,  whether  the  property  is  tangible  or  intangible.*''* 

Stock  Sold  at  a  Discount,  Only  the  net  proceeds  of  stock  sold 
at  a  discount  will  be  recognized  as  paid-in  capital  for  purposes 
of  invested  capital.  Stock  sold  at  par  for  cash,  when  a  commis- 
sion is  afterwards  paid  to  a  broker,  is  held  to  be  stock  sold  at  a 
discount.** 

Bonus  Stock.  Capital  stock  issued  as  a  bonus  in  connection 
with  the  sale  of  a  corporation's  bonds  may  not  be  included  in 
invested  capital  unless  the  corporation  proves  to  the  satisfaction 
of  the  Commissioner  that  such  stock  bonus  enabled  the  corpora- 
tion to  secure  a  higher  price  for  the  bonds  than  it  could  otherwise 
have  secured.  Whenever  this  fact  is  established,  bonus  stock 
may  be  included  in  invested  capital  to  the  extent  of  the  difference 
between  the  selling  price  of  the  bonds  and  the  price  at  which  they 
could  have  been  sold  if  issued  without  such  stock  bonus.  The 
excess  of  the  face  value  of  such  bonds  over  the  price  at  which  they 

BTBeventie  Act  of  1918,  §326  (a). 
fi7a  See  Bevenue  Act  of  1918,  fi  331.  See  p.  682. 

W  Letter  from  Treasury  Department  dated  April  14,  1919  j  W.  T.  S.  1919, 
1 1041. 
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conld  have  been  sold  if  issued  without  the  stock  bonus  is  deemed 
discount  and  is  subject  to  amortization.'^ 

TaogiUe  Property  Paid  In.  When  stock  or  shares  have  been 
issued  for  tangible  property  the  actual  cash  value  of  the  tangible 
property  at  the  time  it  is  paid  in  becomes  invested  capital.  Jf 
the  actual  cash  value  of  such  tangible  property  exceeds  the  par 
value  of  ^the  stock  issued  therefor,^  the  excess  over  the  par  value 
may  be  treated  as  paid-in  surplus,  provided  it  is  shown  to  the 
satisfaction  of  the  Commissioner  that  the  value  of  the  property 
was  clearly  and  substantially  in  excess  of  the  par  value  of  the 
stock.  Evidence  offered  to  support  a  claim  for  a  paid-in  surplus 
must  be  as  of  the  date  of  the  payment,  and  may  consist  among 
other  things  bf  (a)  an  appraisal  of  the  property  by  disinterested 
authorities  made  on  or  about  the  date  of  the  transaction ;  (b)  cer- 
tification of  the  assessed  value  in  the  case  of  real  estate; -and  (c) 
proof  of  a  market  price  in  excess  of  the  par  value  of  the  stock  or 
shares.  The  additional  value  allowed  in  any  case  is  confined  to 
the  value  definitely  known  or  accurately  ascertainable  at  the  time 
of  the  payment.  No  claim  will  be  allowed  for  a  paid-in  surplus 
in  a  case  in  which  the  additional  value  has  been  developed  or  ascer- 
tained subsequently  to  the  date  on  which  the  property  was  paid 
in  to  the  corporation,  or  in  respect  of  property  which  the  stock- 
holders or  their  agents  on  or  shortly  before  the  date  of  such  pay- 
ment acquired  at  a  bargain  price,  as  for  instance,  at  a  receiver's 
Bale.  Qenerally,  allowable  claims  of  this  character  will  arise  out 
of  transactions  in  which  there  has  been  no  substantial  change  of 
beneficial  interest  in  the  property  paid  in  to  the  corporation,  and 
in  all  cases  the  proof  of  value  must  be  clear  and  explicit.*^    The 

•  * 

59  Beg.  45,  Art  832. 

60  The  par  value  of  stock  or  shares  in  the  eaee  of  gtoek  or  sihares  issaed  at  a 
nominal  value  or  havings  no  par  value,  is  deemed  to  be  the  fair  market  value 
as  of  the  date  such  stock  br  shares  are  issued  (Bevenue  Act  of  1918,  |  325) . 

61  Beg.  45,  Art.  836.  In  1917  the  rule  was:  Where  it  can  be  shown  by 
evidence  satisfactory  to  the  Oommissioner  that  tangible  property  has  been  con- 
veyed to  a  corporation  or  partnersl)ip  by  gift  or  at  a  value,  accurately  ascer- 
tainable or  definitely  known  as  at  the  date  of  conveyance,  dearly  and  sub- 
stantially in  excess  of  the  cash  or  the  par  value  of  the  stock  or  shares  paid 
therefor,  then  the  amount  of  the  excess  shall  be  deemed  to  be  paid-in  surplus. 
The  adopted  value  shall  n^t  cover  mineral  deposits  or  other  properties  dis- 
covered or  developed  after  the  date  of  conveyance,  but  shaU  be  confined  to  the 
value  accurately  ascertainable  or  definitely  known  at  that  time.     Evidence 


660  WAR-PBOPITS  AND  EXCESS-PROFITS  TAX 

Commissioner  is  required  to  keep  a  record  of  all  cases  in  which 
tangible  property  is  included  in  invested  capital  at  a  value  in 
excess  of  the  par  value  of  the  stock  issued  therefor,  containing  (a) 
the  name  and  address  of  the  taxpayer,  (b)  the  business  in  which 
it  is  engaged,  (c)  the  amount  of  invested  capital  and  net  income 
shown  by  the  return,  (d)  the  value  of  the  tangible  property  at  the 
time  it  was  paid  in,  (e)  the  par  value  of  the  stock  specifically 
issued  therefor,  and  (f)  the  amount  included  as. paid-in  surplus. 
He  is  also  required  to  furnish  a  copy  of  such  record  and  other 
detailed  information  with  respect  to  such  cases  when  required  by 
resolution  of  either  House  of  Congress  without  regard  to  the 
restrictions  ordinarily  imposed  on  him  with  respect  to  making 
public  the  contents  of  tax  returns.^* 

Definition  of  Tangible  Property.  The  term  **  tangible  prop- 
erty" means  stocks,  bonds,  notes  and  other  evidences  of  indebted- 
ness, bills  and  accounts  receivable,  leaseholds,  and  other  property 
other  than  intangible  property.^  A  contract  may  be  treated  as 
tangible  property  only  after  the  submission  of  a  full  state- 
ment as  to  its  exact  nature  showing  to  the  satisfaction  of  the  Com- 
missioner that  it  relates  to  rights  in  tangible  property  to  such  an 
extent  that  its  value  arises  chiefly  therefrom.^ 

Evn)ENCE8  OP  Indebtedness.  Enforceable  notes  or  other  evi- 
dences of  indebtedness,  either  interest  bearing  or  non-interest  bear- 
ing, of  the  subscriber  received  by  a  corporation  upon  a  subscription 
for  stock  may  be  considered  as  tangible  property  in  computing  its 
invested  capital  to  the  extent  of  the  actual  cash  value  of  such  notes 
or  other  evidences  of  indebtedness  dt  the  time  when  paid  in,  but 

tending  to  support  a  claim  for  a  paid-in  surplufi  under  these  circumstances  must 
be  as  of  the  date  of  conveyance,  and  may  consist,  among  other  things,  of  (1) 
an  appraisal  of  the  property  by  disinterested  authorities,  (2)  the  assessed  yalue 
in  the  case  of  real  estate,  and  (3)  the  market  price  in  excess  of  the  par  value 
of  the  stock  or  shares.  (Beg.  41,  Art.  63.)  This  ruling  was  supported  by  the 
language  of  the  1917  Law  (|207  (a)  )  which  permitted  the  inclusion  of  ''the 
actual  cash  value  of  tangible  property  paid  in  *  *  *  at  the  time  of  such 
payment. ' ' 

68  Beve^ue  Act  of  1918,  |  326  (a). 

68 Revenue  Act  of  1918,  §325  (a).  The  1917  Law  contained  no  definition 
of  intangible  property,  but  the  Treasury  Department  held  that  the  term 
included  stocks,  bonds,  bills  and  accounts  receivable,  notes  and  other  evidences 
of  indebtedness  and  leaseholds.     (Beg.  41,  Art.  47.) 

64  Beg  45,  Art.  gll.    - 


i 
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only  (a)  if  such  notes  or  evidences  of  indebtedness  could  under 
the  laws  of  the  jurisdiction  in  which  the  corporation  was  organized 
legally  be  received  in  payment  for  stdSk,  and  (b)  if  they  were 
actually  received  by  the  corporation  as  absolute,  and  not  as  con- 
ditional, payment  in  whole  or  in  part  of  the  stock  subscription.^' 

Value  of  Property  as  of  January  1,  1914.  Under  the  1917 
Law  the  value  of  tangible  property  as  of  January  1,  1914,  could 
be  taken  in  the  case  where  such  property  had  been  paid  in  for 
stock  or  shares  prior  to  that  date,  but  not  in  excess  of  the  par 
value  of  the  stock  or  shares.  No  such  provision  appears  in  the 
1918  Law  and  the  value  must  in  all  cases  be  determined  as  of  the 
time  of  acquisition.^^ 

Intangible  Property.  The  term  *' intangible  property"  means 
patents,  copyrights,  secret  processes  and  formulae,  good  will, 
trade-marks,  trade-brands,  franchises  and  other  like  property.^ 
IVtost  contracts  are  intangible  property  and  in  the  absence  of 
a  specific  ruling  by  the  Commissioner  to  the  contrary  should  be 
so  regarded  for  the  purpose  of  making  returns.  Associated 
Press,  and  similar  franchises,  and  subscription  lists  and  mailing 
lists  are  intangible  property.^  The  actual  cash  value  of  in- 
tangible property  paid  in  for  stock  or  shares  must  be  determined 
in  the  light  of  the  facts  in  each  case.  Among  the  factors  to  be 
considered  are  (a)  the  earnings  attributable  to  such  intangible 
assets  while  in  the  hands  of  the  predecessor  owner;  (b)  the 
earnings  of  the  corporation  attributable  to  the  intangible  assets 
after  the  date  of  their  acquisition;  (c)  representative  sales  of  the 
stock  of  the  corporation  at  or  about  the  date  of  the  acquisition 
of  the  intangible  assets;  and  (d)  any  cash  oflPers  for  the  pur- 
chase of  the  business,  including  the  intangible  property,  at  or 
about  the  time  of  its  acquisition.    A  corporation  claiming  a  value 


e5  Beg.  45,  Art.  833. 

66  Cf .  Revenue  Act  of  1917,  !  207  and  Revenue  Act  of  1918,  |  326. 

67 Revenue  Act  of  1918,  |  325  (a).  In  the  1917  Law  patents  were  not  defined 
as  intangible  property.  (Bevenue  Act  of  1917,  {  207.)  Under  the  1917  Law 
the  term  ''other  intangible  property"  as  used  in  |  207  was  construed  to  mean 
property  of  a  character  similar  to  good  will,  trade  marks  and  the  other  specific 
kinds  of  property  enumerated  in  the  same  clause.  Property  not  clearly  of  such 
character  might  be  held  to  be  tangible  within  the  meaning  of  the  law.  (Reg.  41, 
Art.  47.)  Patents  had  a  status  intermediate  between  tangible  and  intangible 
property. 

68  Reg.  45,  Art.  811. 
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for  intangible  property  paid  in  for  stock  or  shares  should  file 
with  its  return  a  full  statement  of  the  facts  relating  to  such 
valuation.^  In  cases  where  stock  has  been  issued  for  intangi- 
ble property  the  following  rules  apply: 

Intanqiblb  Propebtt  Paid  In  Prior  to  March  3, 1917.  Where 
intangible  property  was  paid  in  prior  to  March  3,  1917,  such 
intangible  property  becomes  invested  capital  in  an  amount  not 
exceeding  (a)  the  actual  cash  value  of  the  property  at  the  time 
paid  in,  (b)  the  par  value  of  the  stock  or  shares  issued  therefor  ^ 
or  (c)  in  the  aggregate  25%  of  the  par  value  of  the  total  stock 
or  shares  of  the  corporation  outstanding  on  March  3,  1917,"^ 
whichever  is  the  lowest.^  Illustration:  assume  the  par  value 
of  the  capital  stock  of  a  corporation  issued  and  outstanding  on 
February  1,  1917,  was  $100,000.  On  February  2,  1917,  it  issued 
an  additional  $100,000  par  value  of  stock  for  intangible  prop- 
erty having  a  cash  value  of  $100,000.  Applying  the  foregoing 
rule,  (a)  equals  $100,000;  (b)  equals  $100,000  and  (c)  equals 
25%  of  $200,000  (the  par  value  of  the  stock  outstanding  on 
March  3,  1917).  Therefore  (c),  or  $50,000,  is  all  that  may  be 
considered  as  invested  capital  representing  such  intangrible  prop- 
erty. A  further  limitation  on  the  inclusion  in  invested  capital 
of  capital  stock  representing  intangible  property  paid  in  both 
before  and  after  March  3,  1917,  is  discussed  in  a  later  para- 
graph.''' 

69  See  Beg.  45,  Art.  851. 

70  The  par  value  of  stock  or  shares  in  the  case  of  stock  or  shares  issned  at  a 
nominal  value  or  having  no  par  value,  is  deemed  to  be  the  fair  market  value 
as  of  the  date  such  stock  or  shares  are  issued.    (Bevenue  Act  of  1918,  1 325.) 

71  Under  the  1917  Law  it  was  held  that  intangible  property  bona  fide  pur- 
chased prior  to  March  3, 1917,  with  stock  having  no  par  value  could  be  included 
in  invested  capital  at  a  value  not  exceeding  the  actual  cash  value  of  such 
intangible  property  at  the  time  of  the  purchase  or  in  an  amount  not  exceeding 
20%  of  the  total  shares  of  stock  outstanding  on  March  3,  1917,  measured  by 
their  value  as  at  the  date  or  dates  of  issue.  (Beg.  41,  Art.  58.) 

72  Bevenue  Act  of  1918,  {  326  (a)  4,  5.  In  the  case  of  a  reorganization  in 
which  the  capital  stock  is  increased  but  the  control  of  the  business  remains  in 
the  same  hands  the  value  of  the  stock  issued  for  intangible  property  must  he 
determined  with  reference  to  the  capitalization  of  the  old  company  and  not  the 
capitalization  of  the  new  company.  (Letter  from  Treasury  Department  dated 
March  14,  1918.)  .         ^ 

78  See  p.  663. 
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iNTANGIBLiB  PROPERTY  PaID  In    On   OR  AfTER  MaROH   3,    1917. 

Where  the  intangible  property  was  paid  in  after  March  3,  1917, 
such  intangible  property  becomes  invested  capital  in  an  amount 
not  exceeding  (a)  the  actual  cash  value  of  the  property  at  the 
time  paid  in,  (b)  the  par  value  of  the  stock  or  shares  issued  there- 
for, or  (c)  25%  of  the  par  value  of  the  total  stock  or  shares  of 
the  corporation  outstanding  at  the  beginning  of  the  taxable  year, 
whichever  is  lowest.  Illustration:  assume  a  corporation  has 
$200,000  par  value  of  capital  stock  outstanding  on  December  30, 
1917,  On  December  31,  1917,  it  issfues  an  additional  $100,000  of 
capital  stock  for  intangible  property  having  a  cash  value  of 
$100,000.  Applying  the  foregoing  rule;  (a)  equals  $100,000; 
(b)  equals  $100,000;  and  for  the  taxable  year  1918  (c)  equals 
25%  of  $300,000.  Therefore  the  invested  capital  representing 
such  intangible  property  is  $75,000.  But  i£  the  same  intangible 
property  had  been  acquired  on  January  2,  1918,  instead  of  De- 
cember 31,  1917,  the  invested  capital  for  1918  representing  the 
same  value  of  intangible  property  would  be  only  $50,000  instead 
of  $75,000,  since  in  that  case  the  par  value  of  the  capital  stock 
outstanding  at  the  beginning  of  the  taxable  year  would  have 
been  only  $200,000.''*  A  further  limitation  on  the  inclusion  in 
invested  capital  of  capital  stock  representing  intangible  prop- 
erty paid  in  both  before  and  after  March  3,  1917,  is  discussed  in 
the  following  paragraph. 

Where  Intangible  Property  Has  Been  PAro  In  Both  Before 
AND  After  March  3,  1917.  Where  intangible  property  has  been 
paid  into  a  corporation  before  and  also  after  March  3,  1917,  a 
farther  limitation  is  imposed  upon  the  value  of  the  invested  cap- 
ital to  represent  in  the  aggregate  all  such  intangible  property* 
The  law  provides  that  in  no  case  shall  the  total  amount  of  in- 
vested capital  representing  intangible  property  paid  in  both  be- 
fore and  after  that  date  exceed  in  the  aggregate  25%  of  the  par 
value  of  the  total  stock  or  shares  of  the  corporation  outstanding 
at  the  beginning  of  the  taxable  year."^  Illustration :  assume  the 
par  value  of  the  capital  stock  outstanding  February  1,  1917,  was 
$100,000  and  that  $100,000  additional  was  issued  for  intangible 
property  of  the  same  cash  value  on  February  2,  1917,  and  a 

74Beyenue  Act  of  1918,  f  326  (a)  4,  5. 
TSBevenue  Act  of  1918,  §  326  (a)  5. 
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further  issue  of  $100,000  par  value  on  December  31,  1917,  for 
intailgible  property  also  having  an  equal  cash  value.  Applying 
the  first  and  second  rules  stated  in  the  preceding  paragraphs  it 
is  found  that  the  invested  capital  with  respect  to  the  first  intangi- 
ble property  is  $50,000  and  with  respect  to  the  second  intangible 
property  is  $75,000,  making  the  total  for  both  $125,000.  But 
applying  the  third  rule  the  total  invested  capital  representing 
both  the  property  acquired  on  February  2,  1917,  and  that  ac- 
quired on  December  31,  1917,  is  reduced  in  the  aggregate  to 
$75,000.  If  the  second  property  had  been  acquired  on  January 
2,  1918,  instead  of  December  31,  1917,  the  invested  capital  repre- 
senting both  properties  would  be  reduced  even  lower,  namely  to 
$50,000,  which  amount  wouUthen  represent  25%  of  the  par  value 

of  the  capital  stock  of  the  corporation  outstanding  January  1, 
1918.'^ 

Iffized  Aggregates  of  Tangible  and  Intangible  Property.    The 

Revenue  Act  of  1918  ^  provides  that  where  a  mixed  aggregate  of 
tangible  property  and  intangible  property  has  been  paid  in  for 
stock  or  for  stock  and  bonds  and  the  Commissioner  is  unable  satis- 
,factorily  to  determine  the  respective  values  of  the  several  classes  of 
property  at  the  time  of  payment,  or  to  distinguish  the  classes  of 
property  paid  in  for  stock  and  for  bonds,  respectively,  the  corpora- 
tion shall  be  assessed  by  reference  to  representative  corporations 
engaged  in  a  like  or  similar  trade  or  business.'*    Where  stock  or 
shares  and  bonds  or  other  obligationis  have  been  issued  for  a  mixed 
aggregate  of  tangible  and  intangible  property,  it  will  be  presumed 
in  the  absence  of  satisfactory  evidence  to  the  contrary  that  the 
bonds  were  issued  for  tangible  property  and  that  the  stock  was  is- 
sued for  the  balance  of  the  tangible  property,  if  any,  and  for  the  in- 
tangible property.    Where  stock  or  shares  have  been  issued  for  a 
mixed  aggregate  of  tangible  and  intangible  property  and  certain 
liabilities  have  been  assumed  in  connection  with  the  transaction,  it 
will  be  presumed  that  such  liabilities  are  to  be  charged  against  the 
tangible  property  and  the  intangible  property  in  the  order  named, 
unless  it  is  shown  by  evidence  satisfactory  to  the  Commissioner  that 
this  presumption  is  not  in  accordance  with  the  facts.''* 

76  As  to  affiliated  corporations  see  p.  708. 

TT  Revenue  Act  of  1918,  §327  (c). 

7S  See  Revenue  Act  of  1918,  S  328. 

79  Reg.  45,  Art.  835.    Under  the  1917  Law  it  was  held  that  where  stock  or 
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StirpliiB  and  Undivided  Profits.  Paid-in  or  earned  surplus  and 
undivided  profits  at  the  beginning  of  the  ta^^able  year  may  be  in- 
cluded as  invested  capital.  Surplus  and  undivided  profits  earned 
during  the  year  may  not  be  included.**  Appreciation  in  values 
due  to  reappraisement  cannot  be  regarded  as  paid-in  or  earned 
surplus.*^ 

Paid-in  Surplus.  Where  it  is  shown  by  evidence  satisfactory  to 
the  Commissioner  that  tangible  property  has  been  paid  in  by  a 
stockholder  to  a  corporation  as  a  gift  or  at  a  value  definitely  known 
or  accurately  ascertainable  as  of  the  date  of  such  payment  clearly 

shares  (or  stock  or  shares  and  bonds  or  other  obligations)  have  been  issued 
for  a  mixed  aggregate  of:  (a)  Tangible  property,  (b)  Patents  and  copy- 
rights, and  (c)  Good  wiU  or  other  intangible  property,  the  following  rules 
would  govern:  (1)  In  the  absence  of  satisfactory  evidence  to  the  contrary, 
it  was  presumed  in  the  case  of  a  corporation,  that  its  stock  was  issued  for  the 
following  purposes  in  the  order  named:  (a)  Good  will  or  other  intangible 
property,  (b)  Patents  and  copyrights,  and  (c)  Tangible  property.  (2)  Upon 
the  production  by  the  taxpayer  of  evidence  satisfactory  to  the  Commissioner 
as  to  the  actual  values  at  the  date  of  acquisition  of  (a)  the  tangible  property 
and  (b)  the  patents  and  copyrights,  the  sum  of  these  two  items  could  be  applied 
against  the  total  par  value  of  the  securities  issued  and  the  remainder  was  then 
deemed  to  represent  the  par  value  of  the  securities  issued  for  the  good  will  or 
other  intangible  property.  (3)  Cases  where  mixed  aggregates  of  tangible  and 
intangible  property  have  been  paid  in  for  stock  and  bonds  were,  if  the  Secretary 
.was  unable  to  determine  satisfactorily  the  respective  values  of  the  several 
classes  of  property  at  the  time  of  payment,  treated  as  coming  under  the  head 
of  eases  where  the  invested  capital  could  not  be  satisfactorily  ascertained  and 
the  tax  was  assessed  accordingly.     (Beg.  41,  Art.  59.) 

SOBevenue  Act  of  1918,  §  326  (a).  Under  the  1917  Law' some  doubt  existed 
as  to  whether  or  not  surplus  earned  during  the  taxable  year  and  actually  em- 
ployed in  the  business  during  a  part  of  that  year  could  not  be  included  in  in- 
vested capital  The  Treasury  Department  ruled  that  it  could  not  in  the  case 
of  corporations  and  partnerships  (Beg.  41,  Art.  61)  even  though  invested  in 
bonds  of  the  United  States  (T.  D.  2541)  or  set  up  as  ^'surplus"  on  tho  books 
or  distributed  in  the  form  of  stock  dividends  (Beg.  41,  Art.  61)  but  that  profits 
earned  during  the  year  could  be  included  as  invested  capital  of  individuals 
(Id.  Art.  69).  The  1917  Law  also  provided  that  surplus  or  undivided  profits  in 
order  to  be  included  in  invested  capital  should  be  "used  or  employed  in  the 
business,"  but  ihe  distinction,  if  any  exists,  between  assets  used  and  assets 
not  used  in  the  business  of  a  corporation  was  too  fine  for  practical  purposes, 
and  since  the  law  elsewhere  provided  that  all  the  income  of  a  corporation  should 
be  deemed  to  be  received  from  its  trade  or  business,  the  Treasury  Department 
ruled  that  all  surplus  or  undivided  profits  would  be  deemed  to  be  employed  in 
the  business,  unless  invested  in  inadmissible  assets  (Id.  Art  62). 

81  Letter  from  Treasury  Department  dated  March  5,  1918. 
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and  substantially  in  excess  of  the  cash  or  other  consideration  paid 
by  the  corporation  therefor,  then  the  amount  of  the  excess  will  be 
deemed  to  be  paid-in  surplus.  Substantially  the  same  kind  of  evi- 
dence  will  be  required  to  show  the  value  in  this  case  as  is  required 
in  the  case  of  tangible  property  paid  In  at  a  value  greater  than  the 
par  value  of  the  shares  issued  therefor.^* 

Eabned  Surplus.  Only  true  earned  surplus  and  undivided  prof- 
its can  be  included  in  the  computation  of  invested  capital,  and  if 
for  any  reason  the  books  do  not  properly  reflect  the  true  surplus 
such  adjustments  must  be  made  as  are  necessary  in  order  to  arrive 
at  the  correct  amount.  In  the  con;Lputation  of  earned  surplus  and 
undivided  profits  full  recognition  must  first  be  given  to  all  ex- 
penses incurred  and  losses  sustained  from  the  original  organization 
of  the  corporation  down  to  the  taxable  year,  including  among 
such  expenses  and  losses  reasonable  allowances  for  deprecia- 
tion, obsolescence,  or  depletiofa  of  property  (irrespective  of  the 
manner  in  which  such  property  was  originally  acquired),  and  for 
the  amortization  of  any  discount  on  its  bonds.  There  can  of  course 
be  no  earned  surplus  or  undivided  profits  until  any  deficit  or  im- 
pairment of  paid-in  capital  due  to  depletion,  depreciation,  expense, 
losses,  or  any  other  cause  has  been  made  good.  Where  adequate 
evidence  is  presejited  that  the  amounts  written  off  or  deducted  in 
previous  returns  of  net  income  are  in  the  aggregate  incorrect  or 
unreasonable,  adjustments  must  be  made,  and  the  taxpayer  will  be 
allowed  a  refund  in  respect  of  any  taxes  overpaid  in  prior  years, 
or  in  the  case  of  an  underpayment  of  taxes  will  be  additionally 
assessed.^  Depletion,  like  depreciation,  must  be  recognized  in  all 
cases  in  which  it  occurs.  Depletion  attaches  to  each  unit  of  mineral 
or  other  property  removed,  and  the  denial  of  a  deduction  in  comput- 
ing net  income  under  the  Act  of  August  5,  1909,  or  the  limitation 
upon  the  amount  of  the  deduction  allowed  under  the  Act  of  October 
3,  1913,  does  not  relieve  the  corporation  of  its  obligation  to  make 
proper  provision  for  depletion  of  its  property  in  computing  its 
surplus  and  undivided  profits.  Adjustments  in  respect  of  deprecia- 
tion or  depletion  in  prior  years  will  be  made  or  permitted  only  upon 
the  basis  of  affirmative  evidence  that  as  at  the  beginning  of  the  tax- 
able year  the  amount  of  depreciation  or  depletion  written  oflf  in 

8S  Beg.  45,  Art  837. 
Se  Beg.  45,  Art.  838. 
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prior  years  was  insufficient  or  ezcessive,  as  the  case  may  be.  Where 
deductions  for  depreciation  or  depletion  have  either  on  the  books 
•of  the  corporation  or  in  its  returns  of  net  income  been  included  in 
the  past  in  expense  or  other  accounts,  rather  than  Bpecifically  as 
depreciation  or  depletion,  or  where  capital  expenditures  have  been 
charged  to  expense  in  lieu  of  depreciation  or  depletion,  a  statement 
indicating  the  extent  to  which  this  practice  has  been  carried  should 
accompany  the  return.^ 

Eeserves,  The  amounts  shown  on  the  balance  sheet  as  reserves 
may  or  may  not  be  included  as  invested  capital  depending  upon 
the  character  of  the  reserve.^  Some  reserves  are  merely  subdi- 
visions of  the  surplus  account  and  are  true  surplus  or  undivided 
profits.  Such  reserves  are,  for  instance,  reserves  for  bad  debts, 
reserves  for  contingencies,  reserves  for  self -insurance,  and  reserves 
for  Federal  income  and  excess-profits  tax.  Any  reserve  the  addi- 
tions to  which  cannot  be  deducted  as  an  expense  in  the  return  of 
income,  may  be  considered  as  a  part  of  the  surplus  and  undivided 
profits  for  the  purpose  of  invested  capital.  On  the  other  hand,  with 
perhaps  only  two  exceptions,  reserves,  the  additions  to  which  may 
be  deducted  in  ascertaining  net  income,  cannot  be  included  as  in- 
vested capital.  Among  such  reserves  are  reserves  for  depreciation 
(which  are  presumed  to  offset  the  loss  in  the  assets)  and  reserves 
for  state  or  local  taxes  in 'cases  where  the  corporation  reports  on 
an  aecrual  basis  and  the  amounts  carried  to  such  reserves  have  been 
deducted.  An  exception  to  this  general  rule  would  appear  to  exist 
in  the  case  of  reserves  for  depreciation  or  depletion  based  upon  the 
value  of  the  property  as  of  March  1, 1913,  or  in  the  case  of  depletion 
based  on  the  value  of  a  mine  or  oil  or  gas  property  thirty  days  after 

MBeg.  45,  Art  839. 

8ft  ^ '  Reserves "  have  been  variously  classified  bj  aecountants.  Tliej  are 
classified  by  Mr.  EsquerrS  in  "Applied  Theory  of  Accounts"  as  follows:  "1. 
Beserves  for  Depreciation;  2.  Operating  Beserres;  3.  Beserves  for  Surplus 
Contingencies;  4.  Beserves  for  Bedemption  of  Debt;  5.  Secret  Beserves;  and  6. 
Beserves  for  Exhaustion  of  Physical  Assets."  Beserves  are  classified  by  Mr. 
Hatfield  in  ' '  Modem  Accounting ' '  as  follows :  ' '  1.  Beserves  created  to  provide 
a  permanent  increase  of  capital,  (a)  As  an  additional  guaranty  to  creditors, 
(b)  To  provide  for  extension  of  its  fixed  or  other  capital  assets.  2.  Beserves 
created  to  provide  an  additional  capital  which  can  be  used  to  cover  unusual 
losses  or  to  provide  for  other  emergencies  without  encroaching  on  the  nominal 
capital.  3.  Beserves  created  to  provide  for  equalizing  dividends  by  retaining 
part  of  one  year's  profit  to  be  used  to  make  up  scanty  profits  for  other  years. '' 
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discovery.    These  exceptional  cases  are  referred  to  in  the  following 
paragraphs. 

Reserves  for  Taxes.    Reserves  set  aside  out  of  surplus  or  un- 
divided profits  of  preceding  years  for  pajrment  of  Federal  taxes  or 
state  taxes  not  yet  due  can  be  included  in  invested  capital  for  the 
taxable  year  if,  and  to  the  extent  that,  such  taxes  were  not  allow- 
able deductions  in  computing  net  income  for  the  preceding  taxable 
years.    Inasmuch  as  Federal  income  and  excess-profits  taxes  are  not 
deductible  in  computing  net  income  subject  to  such  taxes,  reserves 
set  aside  for  the  payment  of  such  taxes  may  be  included  in  invested 
capital.^    But  amounts  payable  on  account  of  income  and  excess- 
profits  taxes  for  any  year  may  be  included  in  computing  the  sur- 
plus and  undivided  profits  for  thfi  succeeding  year  only  for  the 
proportionate  part  of  the  year  represented  by  the  period  of  time 
between  the  close  of  the  taxable  year  and  the  date  or  dates  on 
which  such  taxes  become  due  and  payable.*''    A  deduction  from 
the  invested  capital  as  of  the  beginning  of  the  taxable  year  must 
therefore  be  made  for  such  taxes  or  any  installment  thereof,  aver- 
aged for  the  proportionate  part  of  the  taxable  year  after  the  date 
when  the  tax  or  the  installment  is  due  and  payable.    Where  as  a 
result  of  an  audit  by  the  Commissioner,  or  the  acceptance  of  an 
amended  return,  or  for  any  other  reason,  the  amount  of  any  such 
tax  for  the  preceding  year  is  subsequently  changed,  a  correspond- 
ing adjustment  will  be  made  in  the  invested  capital  for  the  tax- 
able year  upon  the  same  basis  as  if  the  corrected  amount  of  the 
tax  for  the  preceding  year  had  been  used  in  the  original  com- 
putatioi   of  the  invested  capital  for.  the  taxable  year.** 

Reserve  for  Depreciation  or  Depletion.  If  any  reserves  for 
depreciation  or  for  depletion  are  included  in  the  surplus  account 
it  should  be  analyzed  so  as  to  separate  such  reserves  and  leave 

86  Letter  from  Treasury  Department  dated  Mareh  20,  1918;  W.  T.  S.  1918, 
11911. 

87  Beg.  45,  Art.  845;  T.  D.  2791.  Prior  to  this  Treasury  Decision  it  was  un- 
certain whether  or  not  a  corporation  which 'indicated  on  its  books  of  account 
that  the  exeess-profit^  tax  imposed  on  the  income  for  1917  was  paid  out  of  the 
earnings  of  1918  need  reduce  its  invested  capital  by  reason  of  such  payments. 
It  was  argued  that  the  corporation  had  the  option  of  paying  the  tax  from 
either  the  income  of  1917  or  the  income  of  1918.  Thb  ruling  is  intended  to 
apply  a  uniform  rule  in  all  cases  regardless  of  whether  or  not  the  corporation 
set  up  a  pan  of  its  surplus  as  reserves  for  Feaeral  taxes. 

88  Reg.  45,  Art.  845. 
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only  real  surpliis.  Reserves  for  depreciation  or  depletion  can  not 
be  included  in  the  computation  of  invested  capital,  except  to  the 
following  extent:  (1)  Excessive  depletion  or  depreciation  included 
therein  and  which  if  charged  off  could  be  restored  may  be  included 
in  the  computation  of  invested  capital,"*  and  (2)  where  deprecia- 
tion or  depletion  is  compute^  on  the  value  as  of  March  1,  1913, 
or  as  of  any  subsequent  date,  the  proportion  of  depreciation  or 
depletion  representing  the  realization  of  appreciation  of  value  at 
March  1,  1913,  or  such  subsequent  date,  may  if  undistributed  and 
used  or  employed  in  the  business  be  treated  as  surplus  and  in- 
cluded in  the  computation  of  invested  capital.  For  the  purpose 
of  computing  invested  capital  depreciation  or  depletion  computed 
on  the  value  as  of  March  1,  1913,  or  as  of  any  subsequent  date 
must,  if  such  value  exceeded  cost,  be  deemed  a  pro  rata  realization 
of  cost  and  appreciation  and  be^  apportioned  accordingly.  Except 
as  above  provided  value  appreciation  (even  though  evidenced  by 
fin  appraisal)  which  has  not  been  actually  realized  and,  in  respect 
of  amounts  accrued  since  March  1,  1913,  reported  as  income  for 
the  purpose  of  the  income  tax 'can  not  be  included  in  the  computa- 
tion of  invested  capital,  and  if  already  reflected  in  the  surplus 
account  it  must  be  deducted  tiierefrom.*® 

Patents.  Prom  the  standpoint  of  assets  a  patent,  or  morfe  par- 
ticularly a  group  of  patents,  is  closely  analogous  to  good  will. 
Their  value  is  contingent  upon  and  measured  by  their  earning 
power.  While  patents  have  a  definite  life  there  is  a  common  ten- 
dency to  extend  that  life  by  improvements  upon  the  original,  and 
in  a  succe(teful  business  the  patent  value  merges  more  or  less  com- 
pletely into  a  trade  name  or  other  form  of  good  will.  Therefore, 
while  deductions  in  respect  to  the  depreciation  of  patents  based 
upon  a  normal  life  period  of  seventeen  years  are  allowable  in  com- 
puting net  income  for  the  purpose  of  the  income  tax,  such  deduc- 
tions are  not  obligatory,  but  are  optional  with  each  taxpayer. 
"Where  since  January  1,  1909,  a  corporation  has  exercised  that 
option  to  its  own  benefit  in  computing  its  taxable  net  income  the 
amount  so  deducted  can  not  now  be  restored  in  computing  invested 
capital.  Where,  however,  the  cost  of  patents  bas  been  charged 
against  surplus  or  otherwise  disposed  of  in  such  a  manner  as  not 

89  See  Reg.  45,  Art  840. 

90  Reg.  45,  Art.  844. 
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to  benefit  the  corporation  in  computing  its  taxable  net  income 
since  January  1,  1909,.  any  amoant  so  written  off  may  be  restored 
in  computing  invested  capital,  if  it  be  shown  to  the  satisfaction 
of  the  Commissioner  that  the  amount  so  written  off  represented 
a  mere  book  entry  ascribable  to  a  conservative  policy  of  manage- 
ment or  accounting  and  did  not  represent  a  realized  shrinkage  in 
the  value  of  such  assets.  Any  amount  so  restored  may  not  be  writ- 
ten off  by  way  of  deductions  from  taxable  net  income  in  any  sub- 
sequent year  or  years.  Where  a  corporation  has  charged  to  car- 
rent  expenses  the  cost  of  developing  or  protecting  patents,  no 
amount  in  respect  thereof  expended  since  January  1,  1909,  can 
be  restored  in  computing  invested  capital.  In  respect  of  expendi- 
tures made  before  January  1,  1909,  a  corporation  now  seeking  to 
restore  them  must  be  prepared  to  show  to  the  satisfaction  of  the 
Commissioner  that  all  such  items  are  proper  capital  expenditures. 
It  can  not  be  said  that  the  correct  computation  of  surplus  and 
undivided  profits  necessarily  requires  a  deduction  in  respect  of 
the  expiration  of  patents.  It  follows,  therefore,  that  where  a  cor- 
poration in  the  exercise  of  its  option  has  not  written  down  the  cost 
of  patents,  it  is  not  ordinarily  necessary  to  reduce  the  surplus  and 
•undivided  profits  in  computing  invested  capital,  whether  the  pat- 
ents have  been  acquired  for  stock  or  shares  or  for  cash  or  other 
tangible  property.  Due  consideration  will  be  given  to  the  facts 
in  any  case  in  which  this  rule  seems  obviously  unreasonable.** 

Property  Taken  for  Debt.  Real  or  personal  property  taken 
by  a  corporation  in  payment  or  satisfaction  of  a  debt,  or  property 
received  in  exchange  for  other  property,  will  be  an  admissible 
asset  at  its  fair  market  value  upon  receipt.  The  profit  or  loss,  if 
any,  resulting  from  the  transaction  will  not  be  reflected  in  invested 
capital  until  the  succeeding  taxable  year.** 

Discount  on  Sale  of  Bonds.  Discount  allowed  on  the  sale  of 
bonds  is  in  effect  an  advance  on  account  of  interest,  so  that  the 
effective  rate  of  interest  in  such  a  case  is  equal  to  the  sum  of  the 
nominal  rate  plus  the  rate  necessary  to  amortize  the  discount  over 
the  life  of  the  bonds.  Where,  under  incorrect  accounting  prac- 
tices, the  discount  on  bonds  has  been  charged  to  a  property  ac- 
count or  otherwise  carried  as  an  asset,  and  is  so  reflected  in  the 

91  Beg.  45,  Art  843. 
WReg.  45,  Art.  847. 
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snrplus  account,  it  is  necessary  in  computing  invested  capital  to 
make  an  adjustment  in  respect  of  such  discount.** 

Bank  Discount.  Only  the  amowt  of  discount  which  has  ac- 
tually been  reported  by  a  bank  in  a  prior  year  as  taxable  income 
and  credited  to  surplus  account  may  be  included  in  surplus  as  of 
the  beginning  of  the  taxable  year.** 

Current  Profits.  Profits  earned  during  any  year  can  not  be 
included  in  the  computation  of  invested  capital  for  that  year,  even 
though  during  the  year  such  profits  are  set  up  as  surplus  on  the 
books  or  assumed  to  be  distributed  in  the  form  of  stock  dividends. 
If  a  dividend  is  declared  and  paid  during  any  year  out  of  the 
profits  of  that  year  and  the  stockholders  pay  back  into  the  cor- 
poration all  or  a  substantial  part  of  the  amount  of  such  dividends, 
the  amount  so  paid  back  can  not  be  included  in  the  computation 
of  invested  capital  unless  the  corporation  shows  by  evidence  sat- 
^  isfactory  to  the  Commissioner  that  the  dividends  were  paid  in 
good^  faith  and  without  any  understanding,  express  or  implied, 
that  they  were  to  be  paid  back.** 

Surrender  Value  of  Insurance  Policies.  Premiums  paid  by  a 
corporation  for  insurance  on  the  lives  of  its  officers  and  employees 
payable  to  it  cannot  be  deducted  as  expenses  in  computing  tax- 
able income.  Such  insurance  policies  are  considered  tangible 
property  and  may  be  included  as  invested  capital  of  the  corpora- 
tion at  their  cash  surrender  value  at  the  beginning  of  the  taxable 
year.  The  whole  amount  of  premiums  paid  on  such  insurance  can 
not  be  included  in  surplus,  but  the  surplus  will  be  considered  as 
increased  as  of  the  beginning  of  each  taxable  year  by  the  amount 
.  added  to  the  cash  surrender  value  of  the  policy.** 

Additions  to  Sulrplus  Account.  A  corporation's  books  of  ac- 
counts will  be  presumed  to  show  the  facts.  If  it  claims  that  its 
capital  or  surplus  account  is  understated  the  burden  of  proof  will 
rest  upon  it.  Additions  to  such  accounts  will  be  accepted  to  the 
following  extent:  (1)  Excessive  depreciation  heretofore  charged 
pff  on  property  still  owned  and  in  use,  if  it  is  now  shown  by  sat- 
isfactory proof  to  have  been  excessive  and  such  excess  is  substan- 
t'al  in  amount,  whether  or  not  disallowed  by  the  Commissioner 

MBeg.  45,  Art.  848. 

94  Beg.  45,  Art.  849. 

95  Beg.  45,  Art.  850. 
M  Beg.  45,  Art.  846. 
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as  a  deduction  from  net  income,  ivay  be  restored  to  the  surplus 
account.  No  such  amount  may  >e  restored,  however,  unless  it  is 
shown  that  adequate  depreciation  has  been  deducted  upon  all 
other  property  of  the  corporation  still  in  use,  nor  in  any  case  in 
which  soeh  amount  has  been  allowed  as  a  deduction  for  amortiza- 
tion ^  or  in  which  the  oost  of  the  property  has  been  recovered 
through  being  included  in  the  price  of  goods  or  services,  as  for 
example,  in  the  case  of  patterns,  dies,  plates,  special  tools,  etc!, 
or  under  a  munition  contract  with  a  foreign  government.  (2) 
Amounts  which  have  been  expended  before  January  1,  1917,  for 
the  acquisition  of  plant,  equipment,  tools,  patterns,  furniture,  fix- 
tures, or  like  tangible  property,  having  a  useful  life  extending 
substantially  beyond  the  year  in  which  the  expenditure  was  made, 
and  which  have  been  charged  as  current  expense,  may  (less  proper 
deductions  for  depreciation  or  obsolescence)  be  added  to  the  sur- 
plus account  when  such  assets  are  still  owned  and  in  active  use 
by  the  corporation  during  the  taxable  year.  Special  tools,  pat- 
terns, and  similar  assets  will  not  be  assigned  any  value  if  their 
cost  has  been  recovered  through  having  been  included  in  the  price 
of  goods.  If  their  cost  has  not  been  so  recovered  and  they  are 
held  for  only  occasional  use,  they  will  not  be  assigned  a  value  in 
ei^cess  of  the  fair  value  based  upon  the  earnings  actually  arising 
from  their  current  use,  and  in  no  case  will  such  value  be  more 
than  the  cost  less  depreciation.  Assets  of  this  kind  not  in  current 
use  will  not  be  valued  at  more  than  their  nominal  or  scrap  value. 
(^)  Amounts  which  have  been  expended  in  the  past  for  intangible 
property  of  any  kind  can  be  restored  to  capital  or  surplus  account 
only  to  the  extent  that  the  corporation  specifically  paid  such 
amounts  for  the  intangible  property  as  such.**  (4)  Adjustments 
necessary  to  correct  other  errors  found  in  the  books  of  account 
may  be  made.*® 

Limitation  of  Additions  to  Surplus.  Additions  to  surplus 
which  a  corporation  may  desire  to  make  under  the  preceding  par- 

»7  See  Revenue  Act  of  1918,  §  234  (a)  8. 

98  It  was  also  held  under  the  1917  Law  that  although  large  sums  may  have 
been  spent  in  advertising  and  thereby  an  extensive  good  will  may  have  been 
created,  the  sums  so  spent  could  not  be  considered  as  amounts  paid  for  good  will 
if  the  amounts  were  charged  to  general  expense  from  time  to  time.  Good  will 
could  be  included  only  when  bought  and  paid  for  specifically  as  such.  (Letter 
from  Treasury  Department  dated  March  5,  1918.) 

W  Beg.  45,  Art.  840. 
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agraph  fall  broadly  into  2  classes:  (1)  To  correct  returns  of  in- 
come for  prior  years  in  which  actual  errors  have  been  made,  as 
for  example  where  excessive  depreciation  has  been  deducted,  ad- 
ditions to  plant  and  equipment  or  other  capital  charges  have  been 
charged  off  as  an  expense^  inventories  have  been  taken  upon  a 
wrong  basis  of  valuation,  etc.  (2)  To  reinstate  in  surplus  de- 
ductions from  income  which  are  as  a  matter  of  good  accounting 
to  some  extent  optional,  such  as  experimental  expenses,  patent  lit- 
igation, development  of  good  will  through  advertising  or  other- 
wise, etc.  Adjustments  falling  in  class  (1)  will  be  permitted  for 
all  years,  whether  before  or  after  March  1,  1913,  provided 
amended  returns  of  income  are  filed  for  each  year  in  which 
an  erroneous  return  has  been  made.  Due  consideration  will  be 
given  to  the  assessment  of  penalties  in  any  case  in  which  a  fraud- 
ulent return  has  been  made.  Adjustments  falling  in  class  (2)  can- 
not be  permitted,  as  in  such  cases  it  is  considered  that  the  cor- 
poration has  exercised  a  binding  option  in  deducting  such  ex- 
penses from  income.  An  election  of  this  sort  which  was  made 
concurrently  with  the  transaction  cannot  now  be  revised,  and 
amended  returns  in  respect  thereof  cannot  be  accepted.  The  cor»- 
poration  is  require'd  to  submit  with  its  return  a  statement  of  the 
additions  proposed,  specifying  the  kinds  and  amounts  of  prop- 
erty involved, -the  years  in  which  the  expenditures  were  made, 
arid  the  method  followed  in  distinguishing  between  capital  out- 
lays an<l  current  expenses,  and  showing  that  adequate  provision 
has  been  made  for  depreciation,  obsolescence  and  depletion  of 
such  of  the  assets  affected  by  the  additions  as  are  subject  to  rec- 
ognized depreciation,  obsolescence  or  depletion.  In  any  case  in 
which  there  is  an  operating  deficit  amounts  restored  must  first 
be  set  off  against  the  deficit  and  only  the  excess  can  be  actually 
included  in  the  computation  of  invested  capital.^®* 

Property  Pftid  in  and  Subsequently  Written  Off.  Where 
tangible  or  intangible  property  has  been  paid  in  to  a  corporation 
for  stock  or  shares  or  as  paid-in  surplus,  and  has  subsequently 
been  in  whole  or  in  part  written  off  the  books,  the  amount  so  vn-it- 
ten  off  may  upon  evidence  satisfactory  to  the  Commissioner  be 
restored  to  the  capital  or  surplus  account  subject  to  the  following 
limitations:    (1)  The  amount  restored  must  be  reduced  by  a  proper 

100  Reg.  45",  Art.  841. 
F.  T.— 43 
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deduction  for  any  depreciation,  obscdescence  or  depletion;  and  (2) 
the  aggregate  amount  included  in  computing  ihvested  capital  on 
account  of  such  property  must  not  exceed  the  amount  which  might 
have  been  included  if  such  property  had  not  been  written  off.^^^ 

Admissible  Assets.  The  term  * '  admissible  assets ' '  means  all  as- 
sets other  than  inadmissible  assets.  Organization  expenses  and 
deferred  charges  against  future  income  are  admissible  assets.  Ad- 
missible assets  must  be  valued  in  accordance  with  the  provisions 
of  the  law  regarding  invested  capital.*^*  Thus,  for  example,  in- 
tangible property  paid  in  for  stock  or  shares  is  an  admissible  asset, 
but  it  cannot  be  valued  at  an  amount  in  excess  of  that  at  which  it 
may  be  included  in  computing  invested  capital  under  the  provision 
of  law  limiting  such  amount  to  25%  of  the  par  value  of  the  total 
stock  or  shares  of  the  corporation  outstanding  on  March  3,  1917, 
or  at  the  beginning  of  the  taxable  year  accordingly  as  such  prop- 
erty was  paid  in  prior  to  or  on  or  after  March  3, 1917.*** 

Inadmissible  Assets.  The  term  ''inadmissible  assets"  means 
stocks,  bonds,  and  other  obligations  (other  than  obligations  of  the 
United  States)  the  dividends  or  interest  from  which  are  not  re- 
quired to  be  included  in  computing  net  income.  Where,  however, 
the  income  derived  from  such  assets  consists  in  part  of  gain  or 
profit  derived  from  the  sale  or  other  disposition  thereof,  or  where 
all  or  part  of  the  interest  derived  from  such  assets  is  in  effect  in- 
cluded in  the  net  income  because  of  the  limitation  upon  the  deduc- 
tion of  interest,^^  the  corresponding  part  of  such  assets  is  not 
deemed  to  be  inadmissible.^^  A  corporation  cannot  by  including 
the  income  from  inadmissible  assets  as  taxable  income  create  the 
right  to  have  such  assets  considered  admissible  assets.^^  Inadmis- 
sible assets  will  for  the  purpose  of  discussion  in  the  following  para- 

101  Beg.  45,  Art  S42. 

105  Bevenue  Act  of  1918,  {  325. 

108  Beg.  45,  Art  818.  Bevenue  Aet  of  1918,  i326  (a)  4,  5.  Good  wiQ  so 
far  as  it  is  built  up  and  developed  by  advertising  not  charged  to  expense  may 
be  included  in  invested  capital  A  corporation  may  in  the  future  ezeroiae 
an  option  and,  if  it  so  desires,  treat  advertising  as  a  capital  item,  not  de- 
ducting  it  as  an  expense,  in  which  case  it  may  become  entitled  to  include  a 
pro  tanto  amount  of  good  will  in  its  invested  capital  and  make  an  addition 
to  surplus  accordingly.  ^  ^ 

104  See  Bevenue  Act  of  1918,  §  234  (a)  2. 

106  Bevenue  Act  of  1918,  1 325. 
106  Beg.  45,  Art.  815. 
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graphs  be  divided  into  three  classes,  (1)  stocks  of  domestic  cor- 
porations (2)  stocks  of  foreign  corporations  and  (3)  bonds  and 
other  obligations. 

Stock  in  Federal  Reserve  Bank.  Federal  Reserve  Bank  stock, 
held  by  ^  member  bank,  is  an  inadmissible  asset  in  determining 
invested  capital.*^ 

Stock  op  Domestig  Corporations.  The  statute  apparently  in- 
tends that  stocks  of  domestic  corporations  are  ipso  facto  inadmis- 
sible assets  in  computing  the  invested  capital  of  the  stockholder. 
The  law  provides  that  the  term  ^'inadmissible  assets"  means 
''stocks  •  •  •  the  dividends  •  •  •  from  which  is  [are] 
not  included  in  computing  net  income."  ^^  Hence  it  follows  that 
it  is  immaterial  whether  the  corporation  whose  stock  is  held  ac- 
tually pays  dividends  thereon  or  not,  or  whether  its  operations  are 
carried  on  within  or  without  the  jurisdiction  of  the  United  States. 
Although  many  corporations  find  it  necessary  for  business  reasons 
to  hold  stock  in  other  corporations  which  do  not  pay  dividends  and 
such  investment  is  in  fact  a  necessary  and  proper  investment,  as 
'for  instance  where  several  corporations  may  own  the  stock  of  stor- 
age, warehouse  or  terminal  companies  for  their  joint  benefit  (such 
jointly  held  corporation  not  being  intended  to  pay  dividends)  the 
stock  is  nevertheless  inadmissible  under  a  literal  interpretation  of 
the  law.  To  hold  that  stock  of  a  domestic  corporation  is  admis- 
sible if  the  corporation  paid  no  dividends  during  the  taxable  year, 
but  inadmissible  if  the  corporation  paid  dividends  and  the  same 
were  not  included  in  the  net  income  of  the  stockholder,  would  be 
to  establish  an  impracticable  rule,  and  one  plainly  not  intended 
by  the  language  of  the  law.  Hence,  it  has  been  ruled  that  the 
failure  to  pay  or  to  receive  dividends  does  not  change  the  status 
of  stock  as  an  inadmissible  asset.***  Apparently  the  only  way  that 
stock  of  a  domestic  corporation  can  become  an  admissible  asset  is 
by  selling  the  stock,  in  which  case  the  profit  is  included  in  net 
income  and  all  or  a  portion  of  the  value  of  the  stock  becomes  an 
admissible  asset,  as  is  more  fully  stated  in  a  subsequent  paragraph. 

107  Letter  from  Treasury  Department  dated  March  13,  1919;  W.  T.  S. 
1919,  K 1014. 

108  Revenue  Act  of  1918,  1 325  (a) . 

109  Beg.  45,  Art.  815. 
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Stock  op  Foreign  CorpoRxVtions.  If  a  foreign  corporation  pays 
an  income  tax  to  the  United  States  on  any  part  of  its  income,  its 
dividends  are  not  taxed  as  income  when  received  by  a  domestic  cor- 
poration ^^^  and  it  follows  that  the  stock  of  such  foreign  corporation 
is  an  inadmissible  asset.  On  the  other  hand,  if  such  foreign  corpora- 
tion pays  no  income  tax  to  the  United  States  its  stock  is  an  admis- 
sible asset.*^* 

Bonds  ob  Other  Obligations.  The  bonds  or  other  obligations 
which  are  inadmissible  assets  are  only  those  ''the  interest  from 
which  is  not  included  in  computing  net  income."*"  Bonds  and 
securities  of  industrial  or  railroad  corporations — domestic  or  for- 
eign— are  admissible,  even  though  the  bond  may  have  a  so-called 
''tax-free  covenant."  Bonds  issued  by  exempt  corporations  are 
admissible  assets.  Bonds  and  obligations  of  the  United  States  are 
admissible  although  the  interest  may  be  exempt  Such  bonds,  how- 
ever, are  only  bonds  of  the  Federal  (Government  and  not  of  its  pos- 
sessions. Bonds  and  obligations  which  are  inadmissible  assets  are 
those  issued  by  a  state  or  territory  (or  a  political  subdivisi(m  of 
either,  i.  e.,  county,  city,  township,  etc.),  the  District  of  Columbia 
and  the  possessions  of  the  United  States,  and  also  securities  issued 
under  the  provisions  of  the  Federal  Farm  Loan  Act  of  July  17, 
1916.^"  Bonds  of  the  War  Finance  Corporation  are  admissible  if 
the  income  therefrom  is  subject  to  the  tax,  but  that  part  of  the  prin- 
cipal amount  of  such  bonds  with  respect  to  which  interest  may  be 
exempt  from  excess-pro£i4;s  tax  is  inadmissible.  Thus,  bonds  of 
the  War  Finance  Corporation  the  principal  of  which  does  not  ex- 
ceed $5,000  are  inadmissible  assets,  and  bonds  of  the  War  Finance  . 
Corporation  the  principal  of  which  exceeds  $5,000  are  admissible 
assets.^^* 

Inadmissible  Assets  May  Become  Admissible.  Under  two 
conditions  assets  which  are  otherwise  inadmissible  become  in  whole 

X10i;,etter  from  Treasury  Department,  dated  June  9,  1919;  I.  T.  8.  1919, 
§  8427.    See  p.  297. 

Ill  The  rule  was  different  under  the  1917  law.  See  Beg.  41,  Art  27.  But 
it  seems  that  the  rule  stated  in  the  text  it  applicable  to  assessments  under 
that  law  as  well  as  the  present  law. 

llSBevenue  Act  of  1918,  §  325  (a). 

118  Reg.  46,  Arts.  816-816. 

114  Official  Announcement  hj  the  Bureau  of  Internal  Revenue,  dated  April  5, 
1919.    See  Oiapter  18. 
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or  in  part  admissible:  (1)  Where  the  inadmissible  asset  has  been 
sold  during  the  year  and  the  profit  thereon  is  included  in  net  in- 
eome,  and  (2)  where  inadmissible  assets  have  been  purchased  or 
carried  during  the  year  with  borrowed  money  and  the  interest  paid 
on  such  borrowed  money  is  not  allowed  to  be  deducted  in  ascertain- 
ing the  net  income.^^'^  Where  inadmissible  assets  have  been  sold 
or  otherwise  disposed  of,  the  total  income  from  such  assets  includ- 
ing the  profit  on  the  sale  and  the  interest  or  dividends  reaeived  dur- 
ing the  year  is  first  ascertained.  Secondly,  the  percentage  of  the 
entire  net  income  attributable  to  the  profit  on  the  sale  of  the  asset 
is  ascertained  and  the  same  percentage  of  the  intangible  asset  be- 
comes invested  capital  for  the  length  of  time  such  asset  was  owned 
by  the  corporation.^^®  In  the  second  class  of  cases  it  seems  that  the 
interest  received  from  the  inadmissible  asset  should  be  compared 
with  the  interest  paid  upon  the  money  borrowed  to  purchase  or 
carry  such  asset.  Thus,  if  the  interest  received  is  $100  and  the  in- 
terest paid  on  the  borrowed  money  is  $75,  three-fourths  of  the  in- 
admissible asset  becomes  admissible  (since  three-fourths  of  the  in- 
terest is  in  effect  included  in  taxable  income).  This  applies  sep- 
arately to  each  issue  or  class  of  inadmissible  securities  held  by  a 
corporation.  For  example,  it  may  hold  A  company  stock  costing 
$100,000  and  B  company  stock  costing  $200,000.  During  the  year 
it  receives  $8,000  in  dividends  from  A  company  and  $5,000  from  B 
company,  and  on  September  30  sells  part  of  its  B  company  stock  at 
a  profit  of  $3,000.  For  the  period  from  January  1  to  September  30 
$75,000  of  its  holdings  of  B  company  stock  become  admissible.  Af- 
ter September  30  its  remaining  holdings  of  B  company  stock  are 
inadmissible,  but  the  proceeds  of  the  sale  are  admissible  unless  in- 
vested in  admissibles,**'' 

Reduction  of  Invested  Capital  by  Inadmissible  Assets.  From 
invested  capital  must  be  deducted  a  percentage  thereof  equal 

116  See  Bevenue  Act  of  1918,  §  234  (a)  2,  also  p.  358. 

116  Under  the  1917  Law  it  was  held  that  wherever  income  consisted  partly  of 
gains  or  profits  subject  to  the  excess-profits  tax  arising  from  trading  in  stocks, 
bonds,  etc,  the  dividends  or  interest  on  which  t^ere  not  subject  to  such  tax, 
and  partlj  from  such  dividends  or  interest,  there  could  be  included  in  the  in- 
vested capital  an  amount  which  bore  the  same  ratio  to  the  total  amount  invested 
in  such  stock  or  bonds  as  the  amount  of  such  trading  profits  bore  to  the  total 
amount  of  trading  profits  and  dividends  or  inter^t.    (Beg.  41,  Art.  45.) 

1"  Beg.  45,  Art.  817.  ' 


678  WAA-PBOFITS  AND  EXCESS-PROFITS  TAX 

to  the  percentage  which  the  amount  of  inadmissible  assets  is  of 
the  amount  of  admissible  and  inadmissible  assets  held  during  the 
year.^^*  In  other  words,  after  the  invested  capital  has  been  de- 
termined without  reference  to  inadmissible  assets  but  eliminating 
borrowed  capital,  the  invested  capital  so  determined  is  reduced 
by  taking  a  percentage  equal  to  the  percentage  of  inadmissible 
assets  to  all  the  assets  held  during  the  taxable  year.^^*  For  the 
purpose  of  ascertaining  the  deductible  percentage  the  amoiint  of 
inadmissible  assets  held  during  the  year  may  ordinarily  be  de- 
termined by  dividing  by  two  the  sum  of  the  amount  of  such 
assets  held  at  the  beginning  of  the  year  and^  the  amount  held 
at  the  end  of  the  year.  The  total  amount  of  admissible  and  in- 
admissible assets  held  during  the  year  may  ordinarily  be  deter- 
mined by  dividing  by  two  the  sum  of  the  amount  of  such  assets 
held  at  the  beginning  of  the  year  and  the  amount  at  the  end  of 
the  year.  If  at  any  time  a  substantial  change  has  taken  place 
either  in  the  amount  of  inadmissible  assets  or  in  the  total  amount 
of  admissible  and  inadmissible  assets,  the  effect  of  such  change 
should  be  averaged  exactly  from  the  date  on  which  it  occurred. 
In  any  case  where  the  Commissioner  finds  that  either  amount 
determined  as  above  provided  does  not  substantially  reflect  the 
average  situation  throughout  the  year,  and  that  the  amount  of 
each  kind  of  assets  held  on  a  given  day  of  each  month  through- 
out the  year  or  at  more  frequent,  regular  intervals  can  be  deter- 
mined, the  amount  of  inadmissible  assets  and  the  amount  of  both 
kinds  of  assets  held  during  the  year  will  be  determined  by  av- 
eraging the  amounts  held  at  such  several  times.  In  making 
these  computations  the  valuation  at  which  each  asset  is  carried 
must  be  adjusted  in  accordance  with  the  provisions  of  the  statute 
and  of  the  regulations  relating  to  the  valuation  of  assets  for  the 
purpose  of  computing  invested  capital  incltiding  in  such  adjust- 
ment the  amount  of  reserves  for  depreciation,  depletion,  amorti- 
zation and  other  reserves  which  represent  the  valuation  of  assets. 
It  is  immaterial  whether  any  asset  was  acquired  out  of  invested 

USEevenue  Act  of  1918,  §  326  (b). 

119  Under  the  1917  Law  it  was  ruled  tiiat  only  so  mueh  of  the  admiflsible 
assets  as  exceeded  the  borrowed  money  need  be  deducted  from  invested  eapitaL 
See  letter  from  Treasury  Department  dated  April  2, 1918;  W.  T.  S.  1918,  f  923 
and  letter  dated  May  17,  1918,  Id.  K  955. 
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capital,  or  out  of  profits  earned  during  the  year,  or  borrowed 
capital."<> 

Borrowed  Capital.  The  term  ''borrowed  capital"  means 
money  and  other  property  borrowed  whether  represented  by 
bouds,  notes,  open  accounts,  or  otherwise.^**  Invested  capital 
does  not  include  borrowed  capital,"*  Where  the  amount  of  bor- 
rowed capital  is  abnormal,  however,  the  taxpayer  may  apply  for 
assessment  by  reference  to  representative  corporations.^**  Any 
interest  in  a  corporation  represented  by  bonds,  debentures  or 
other  securities,  by  whatever  name  called,  including  so-called 
preferred  stock,  if  with  respect  to  the  payment  of  either  interest 
or  principal  it  ranks  with  or  prior  to  the  interest  of  the  general 
creditors,  is  borrowed  capital  and  cannot  be  included  in  com- 
puting invested  capital.  Any  such  preferred  stock  may,  however, 
be  so  included  if  it  is  deferred  with  respect  to  the  payment  of 
both  interest  and  principal  to  the  interest  of  the  general  cred- 
itors.^** Whether  a  given  amount  paid  into  or  left  in  the  busi- 
ness of  a  corporation  constitutes  borrowed  capital  or  paid-in 
surplus  is  largely  a  question  of  fact.  Thus,  indebtedness  to 
stockholders  actually  cancelled  and  left  in  the  business  would 
ordinarily  constitute  paid-in  surplus,  while  amounts  left  in  the 
business  representing  salaries  of  officers  in  excess  of  their  actual 
withdrawals,  or  deposit  accounts  in  favor  of  partners  in  a  part- 
nership succeeded  by  the  corporation,  will  be  considered  paid-in 
surplus  or  borrowed  capital  according  to  the  facts  of  the  par- 

UOBeg.  45,  Alt.  852.   As  ix)  affiliated  corporations  see  p.  708. 

181  Bevenue  Act  of  1918,  {  325  (a).  Under  the  1917  La^  it  was  held  that 
the  term  ''money  or  other  property  borrowed"  included  not  only  cash  or 
other  borrowed  property  which  could  be  identified  as  such,  but  current  liabilities 
and  temporary  indebtedness  of  aU  kinds,  and  any  permanent  indebtedness 
upon  which  the  taxpayer  was  entitled  to  an  interest  deduction  in  computing  net 
income.    (Beg.  41,  Art.  44.) 

Itt  Bevenue  Act  of  1918,  |  326  (b). 

IM  See  p.  699. 

IMBeg.  45,  Art.  812.  Where  the  principal  stockholder  of  a  corporation 
loans  money  to  the  corporation  and,  in  order  to  protect  the  credit  of  the  cor- 
poration an  agreement  is  signed  to  the  effect  that  the  lender  shall  be  deferred 
to  all  otiier  creditors  and  shaU  receive  one  per  cent  additional  interest  in  con- 
sideration thereof,  which  interest  is  not  deducted  by  the  corporation  as  expense, 
the  amount  of  the  loan  cannot  be  included  in  invested  capital  as  preferred 
stock.  (Telegram  from  Treasury  Department  dated  April  4,  1919;  W.  T.  8. 
1919,  f  1021.) 
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ticular  case.  The  general  principle  is  that  if  interest  is  paid  or 
is  to  be  paid  on  any  such  amount,  or  if  the  stockholder's  or  offi- 
cer's right  to  repayment  of  such  amount  ranks  with  or  before 
that  of  the  general  creditors,  the  amount  so  left  with  the  cor- 
poration must  be  considered  as  borrowed  capital.^^  Items  such 
as  deposits  or  amounts  due  to  other  banks  shown  in  the  balance 
sheet  of  a  bank,  unexpired  subscriptions  shown  in  jthe  balance 
sheet  of  a  publishing  concern,  etc.,  are  deemed  liabilities  and  can 
not  be  included  in  computing  invested  capital.^** 

Computing  Invested  Capital  In  computing  invested  capital  the 
first  step  is  to  add  together  the  paid-in  capital  and  paid-in  or 
earned  surplus  and  undivided  profits  (under  whatever  name  the 
same  may  be  called)  as  shown  by  the  books  at  the  beginning  of 
the  taxable  year.  The  total  thus  obtained  is  to  be  adjusted  for 
any  asset  or  item  which  it  covers  that  is  not  carried  on  the  books 
at  the  valuation  prescribed  by  law.^*''  After  the  various  ad- 
justments are  made  the  adjusted  total  of  the  capital  and  surplnis 
account  will  represent  the  invested  capital  at  the  beginning  of 
the  taxable  year.  If  there  has  been  any  change  made  during  the 
taxable  year  in  the  amount  of  invested  capital,  the  reduction  or 
increase  must  be  noted  in  t)rder  to  average  the  invested  capital 
for  the  year.  Whenever  any  corrections  are  made  in  respect 
of  the  capital  stock  or  surplus,  corresponding  corrections  must  be 
made  in  the  respective  asset  items  in  the  balance  sheet  of  the 
taxpayer  accompanying  the  return.^*^  But  it  is  not  necessary 
that  the  books  also  be  changed  provided  some  permanent  record 
of  the  adjustments  is  kept.^^ 

Adjustments  Which  Increase  Book  Values  of  Assets.  The  ad- 
justments which  may  increase  the  book  value  of  the  assets  rep- 
resenting capital  and  surplus  at  the  beginning  of  the  year  (and 
'thus  increase  the  surplus  for  purposes  of  invested  capital)  are 
stated  in  the  preceding  paragraphs.^^®  Briefly  summarized  they 
are  (a)  the  value  of  tangible  property  paid  in  in  excess  of  the 
par  value  of  the  stock  issued  therefor ;  (b)  additions  to  the  cap- 

185  Beg.  45,  Art.  813. 

126  Reg.  45,  Art.  814. 

127  This  was  the  rule  under  the  1917  Law.    See  Reg.  41,  Art.  63. 

128  Reg,  41,  Art.  53. 

129  Letter  from  Treasury  Department  dated  March  19,  1918. 
180  See  p.  671. 
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ital  account  due  to  restoring  to  the  capital  account  the  value  of 
assets  the  cost  of  which  has  been  charged  to  expense;  (c)  rein- 
stating the  value  of  assets  which  has  been  unduly  reduced  on 
the  books  of  the  company,  and  (d)  the  inclusion  of  reserves  or 
such  parts  of  reserves  as  are  in  fact  surplus  or  undivided  profits. 
In  support  of  the  claim  for  additional  invested  capital  with  re- 
spect to  any  of  these  items  it  is  necessary  to  file  statements 
showing  the  information  indicated  in  the  respective  paragraphs 
above. 

Adjustments  Which  Beduce  the  Book  Value  of  Assets.  Assets 
may  be  carried  on  the  books  at  a  valuation  greater  than  that 
which  the  law  expressly  allows  or  contemplates.  In  such  cases 
the  value  of  such  assets  must  be  reduced  to  within  the  limit  al- 
lowed by  law  and  the  capital,  surplus  or  undivided  profits  of  a 
company  reduced  accordingly.  Cases  in  which  adjustment  must 
be  made  to  reduce  the  book  value  are  stated  in  the  following  par- 
agraphs. 

As  TO  Value  op  iNTANGiBiiE  Assets.  As  stated  above  in  the 
paragraphs  relating  to  intangible  property  paid  in  ^^^  the  value 
thereof  must  be  reduced  to  the  lowest  of  three  values:  (a)  the 
actual  cash  value  at  the  time  of  acquisition;  (b)  the  par  value  of 
the  stock  issued  therefor,  or  (c)  25%  of  the  par  value  of  the  stock 
outstanding  on  March  3,  1917,  or  at  the  beginning  of  the  taxable 
year  as  the  case  may  be.  The  difference  between  such  minimum 
value  and  the  value  at  which  the  assets  are  carried  on  the  books 
of  the  company  is  the  amount  to  be  deducted  in  this  adjustment. 

As  to  Treasury  Stock.  When  any  treasury  stock  is  returned 
to  the  corporation  as  a  gift  or  for  a  consideration  substantially 
less  than  its  par  value,  the  stock  so  returned  may  not  be  treated 
as  a  part  of  the  stock  issued  or  exchanged  for  property.  The  pro- 
ceeds derived  in  cash  or  its  equivalent  from  the  resale  of  such 
treasury  stock  should  however  be  included  in  the  invested  capital, 
if  retained  and  employed  in  the  business.*'*  The  difference  be- 
tween the  par  value  of  the  treasury  stock  so  returned  as  a  gift 
and  the  amount  of  cash  or  its  equivalent  which  was  der^'ved  from 
the  resale  of  such  stock  is  required  to  be  deducted  from  invested 
capital.*'^    Where  a  corporation  either  directly  or  indirectly,  as 

181  See  p.  661. 

18«Reg.  41,  Art.  64;  Reg.  45,  Art.  861. 

ISSSee  Form  1120  for  1918,  Sehodule  G3.     There  may  be  cases,  however, 
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for  example  through  a  trustee,  has  prior  to  the  taxable  year 
bought  its  own  stock,  either  for  the  purpose  of  retirement  or  of 
holding  it  in  the  treasury  or  for  other  purposes,  the  entire  cost 
of  such  stock  must  be  deducted  from  the  aggregate  invested  cap- 
ital  as  of  the  beginning  of  the  taxable  year,  if  such  deduction 
has  not  already  been  made.  Where  such  stock  is  purchased  dur- 
ing the  taxable  year  a  deduction  from  the  invested  capital  as  of 
the  beginning  of  the  taxable  year  and  effective  from  the  date  of 
such  purchase  is  required  only  to  the  extent  that  such  stock  has 
not  been  purchased  out  of  the  undivided  profits  of  the  taxable 
year.  The  full  amount  derived  in  cash  or  its  equivalent  from  the 
resale  of  such^stock  may  be  included  in  invested  capital  from  the 
date  of  such  resale,  unless  such  stock  had  been  purchased  out  of 
earnings  of  the  taxable  year.^** 

As  TO  Value  op  Assets  Acquired  in  Reorganization.  In  the 
case  of  a  reorganization,  consolidation  or  change  of  ownership 
of  a  trade  or  business,  or  change  of  ownership  of  property,  after 
March  3,  1917,  certain  reductions  may  be  necessary  in  the  book 
values  of  the  new  owner,  if  such  book  values  reflect  the  value  of 
the  property  at  the  time  it  was  acquired  by  such  new  owner. 
Such  reduction  is  necessary  only  in  cases  where  50%  or  more  of 
the  interest  or  control  in  such  trade  or  business  or  property  re- 
mains *•**  in  the  same  persons,  or  any  of  them.  In  such  cases  no 
asset  so  acquired  will,  for  the  purpose  of  determining  invested 
capital,  be  allowed  a  greater  value  than  would  have  been  allowed  in 
computing  the  invested  capital  of  the  previous  owner  if  such  asset 
had  not  been  so  transferred  to  the  new  owner.  In  other  words,  if 
the  previous  owner  was  a  corporation  and  50%  or  more  of  the  inter- 
est or  control  of  the  new  corporation  remains  in  the  hands  of  any  of 
those  who  controlled  the  old  corporation,  the  intent  of  the  statute 

where  the  mbsequent  return  of  stock  to  the  eorporation  is  in  facfc  equivalent 
to  an  additional  contribution  of  capital  equal  to  the  amount  received  bj  the 
corporation  on  the  resale  of  such  stock.  Where  stock  has  been  issued  for 
property  and  a  part  of  the  stock  is  returned  to  the  treasury  of  the  corpora- 
tion, the  presumption  is  that  the  property  was  consciously  overvalued,  but 
this  presumption  cannot  stand  if  contrary  to  fact. 

134  Beg.  45,  Art.  862. 

^ 84a  It  seems  that  under  the  provision  in  its  present  form  (Revenue  Act  of 
1918,  §  331)  when  the  ownership  of  the  trade  or  business  or  property  ceases 
to  "remain"  to  the  extent  of  50%  in  the  same  persons,  the  restrictioii  no 
longer  applies. 
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seems  to  be  that  the  invested  capital  of  the  new  corporation  eannot 
be  increased  as  to  such  property  beyond  the  amount  which  would 
have  been  allowed  to  the  old  corporation  had  it  retained  the  as- 
sets. This  is  true  whether  or  not  the  assets  were  paid  for  by  the 
new  corporation  in  stock  or  in  cash.*^  If  the  previous  owner  was 
not  a  corporation,  then  the  value  of  any  asset  so  transferred  must 
be  taken  at  its  cost  of  acquisition  (at  the  date  when  acquired  by 
such  previous  owner)  with  proper  allowance  for  depreciation,  im- 
pairment, betterment  or  development,  but  no  addition  to  the  orig- 
inal cost  may  be  made  for  any  charge  or  expenditure  deducted  as 
expense,  or  otherwise,  on  or  after  March  1,  1913,  in  computing 
the  net  income  of  such  previous  owner  for  purposes  of  taxation.^**  * 
In  all  such  cases  the  reduction  to  be  made  is  the  difference  be- 
tween (a)  the  book  value  of  such  assets,  and  (b)  in  case  the  pre- 
vious owner  was  a  corporation,  the  value  at  which  the  asset  would 
have  been  considered  invested  capital  to  it,  or  (c)  in  ease  the 
previous  owner  was  an  individual  the  cost  of  such  asset  to  such 
owner,  as  indicated  above. 

As  TO  Values  Marked  up  on  the  Books  op  Account.  Invested 
capital  cannot  be  based  upon  an  appraisement  showing  the  value 
as  of  any  date  subsequent  to  the  date  of  acquisition.^*''  Therefore, 
if  a  corporation  has  marked  up  the  value  of  any  of  its  assets  the 
amount  by  which  the  original  book  values  have  been  so  increased 
must  be  deducted. 

As  TO  Inadequate  Allowance  for  Depreciation  or  Deple- 
tion. Where  the  corporation  has  not  duly  marked  down  tiie  value 
of  its  property  subject  to  depreciation,  or  set  up  a  depreciation 
reserve  to  provide  for  replacement  of  values  lost  by  depreciation, 
from  the  time  the  property  was  acquired  down  to  the  beginning 
of  the  taxable  year,  the  proper  amount  of  depreciation  suffered 
during  that  period  must  be  computed  and  deducted  from  the  value 

185  Under  the  1917  Law  this  restriction  on  the  value  of  assets  acquired  on 
a  reorganization  after  March  3, 1917,  applied  only  to  eases  where  the  asset  was 
not  paid  for  specifically  as  such  in  cash  or  tangible  property,  (Revenue  Act  of 
1917,  §208;  Beg.  41,  Art.  501)  but  under  the  present  law  it  applies  also  to 
eases  where  payment  may  have  been  made  in  cash  or  by  tangible  property. 
(Revenue  Act  of  1918,  (  331.) 

186  Revenue  Act  of  1918,  (  331. 

187  R«g.  45,  Art.  831;  Letter  from  Treasury  Department  dated  March  5, 
.  1918. 
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of  the  assets  in  order  to  reach  their  present  value  at  the  beginningr 
of  the  taxable  year.**'  Since  the  law  contemplates  that  the  in- 
vested capital  shall  be  measured  by  the  value  of  the  original  con- 
tribution of  the  stockholder  to  the  corporation,  paid-in  surplus 
representing  tangible  property  need  not  be  reduced  by  reason  of 
depreciation.  All  adjustments  necessary  on  account  of  inadequate 
or  excessive  depreciation  should  be  made  in  connection  with  earned 
surplus  or  undivided  profits.  Therefore,  if  a  corporation  is  prop- 
erly entitled  to  add  to  its  invested  capital  in  the  form  of  paid-in 
surplus  an  amount  representing  excess  in  value  of  property,  over 
the  consideration  paid  therefor,  such  paid-in  surplus  need  not  be 
reduced  on  account  of  depreciation  of  the  property  on  which  the 
excess  value  is  claimed.  It  should  be  borne  in  mind,  however,  that 
while  paid-in  surplus  as  indicated  above,  need  not  be  reduced  on 
account  of  depreciation,  such  adjustment  must  be  made  in  earned 
surplus  or  undivided  profits,  and  the  computation  must  be  based 
not  on  the  cash  paid  or  stock  issued  for  the  property  but  on  its 
actual  value  at  the  time  acquired  for  the  purpose  of  computing 
the  allowable  addition  to  paid-in  surplus.*^  Similar  reduction 
must  also  be  made  in  case  of  inadequate  allowance  for  depletion."* 
As  TO  Losses.  Where  a  loss  has  taken  place,  and  the  value 
of  the  asset  has  not  been  marked  down  accordingly,  the  amount  of 
such  loss  must  be  deducted  in  this  adjustment.  But  where  a  loss 
has  •taken  place  it  will  be  taken  into  account  only  to  the  extent 
that  it  has  wiped  out  earned  surplus.  The  amount  of  the  original 
capital  contributed  by  the  stockholders  is  not  reduced  by  reason  of 
the  loss,  but  no  new  surplus  can  be  included  as  invested  capital 
until  the  full  loss  chargeable  against  the  capital  account  has 
been  made  good.***  It  seems  that  a  corporation  to  which  a  certain 
amount  of  capital  was  once  contributed,  and  which  has  not  paid 
back  any  part  thereof  to  its  stockholders,  either  directly  or  in- 
directly, is  allowed  to  claim  the  entire  amount  originally  con- 
tributed as  invested  capital,  regardless  of  losses  which  may  have 
impaired  such  capital,  provided  the  corporation  has  no  surplus 

ICSSeeRe^.  41,  Art.  42. 

l"9  Letter  from  Treasury  Department  dated  April  14,  1919;  W.  T.  8.  1919, 
111042. 

140  See  p.  666. 

141  Letter  from  Treasury  Department  dated  March  19,  1918;  Reg.  45,  Art. 
860. 
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against  which  the  loiss  can  be  charged.  In  other  words,  a  corporation 
which  has  a  deficit  instead  of  a  surplus  may  disregard  the  deficit 
in  the  computation  of  its  invested  capital.  Losses  which  must  be 
taken  into  consideration  under  this  adjustment  are  those  which 
have  been  actually  sustained.  The  mere  depreciation  in  market 
value  of  assets  is  not  considered  to  be  a  loss  impairing  Invested 
capital.  Thus,  stock  ef  other  corporations  may  have  been  pur- 
chased at  par  and  at  the  beginning  of  the  taxable  year  may  have 
a  market  value  of  only  75.  Nevertheless,  until  the  stock  is  sold, 
it  may  for  purposes  of  invested  capital  be  carried  at  its  original 
cost,  and  if  the  corporation  has  marked  the  value  down  to  market, 
it  may  restore  the  value  to  original  cost.  On  the  other  hand,  such 
marking  down  of  assets  to  market  (except  in  the  case  of  dealers 
who  inventory  their  stock)  does  not  create  a  loss  which  may  be 
deducted  in  computing  the  net  income.  In  the  case  of  dealers  who 
inventory  their  stock,  the  inventory  value  would  govern  and  the 
cost  value  cannot  be  restored. 

Allowance  fob  Amortization  under  MuNrrioN  Manufac- 
turer's Tax.  The  Munition  Manufacturer's  tax  was  laid  **upon 
the  entire  net  profits  actually  received  or  accrued,"  from  the  sale 
or  disposition  of  specific  iQunitions,  and  it  was  provided  in  Section 
302  ''That  in  computing  net  profits  under  the  provisions  of  this 
title,  for  the  purpose  of  the  tax  there  shall  be  allowed  as  deducr 
tions  from  the  gross  amount  received  or  accrued  for  the  taxable 
year  from  the  sale  or  disposition  of  such  articles  manufactured 
within  the  United  States,  the  following  items:  •  *  •  (f)  A 
reasonable  allowance  according  to  the  conditions  peculiar  to  each 
concern,  for  amortization  of  the  values  of  buildings  and  machin- 
ery, account  being  taken  of  the  exceptional  depreciation  of  special 
plants. '*  It  is  apparent  from  this  language  that  the  amortization 
allowance  in  question  was  authorized  for  the  purpose  of  computing 
**net  profits, '*  not  '*net  income.'*  The  right  to  make  a  deduction 
for  amortization  in  computing  net  income  for  the  income  tax  did 
not  exist  and  was  repeatedly  denied  by  the  Treasury  Department 
prior  to  the  passage  of  the  Revenue  Act  of  1918.  It  is  to  be 
noted  further  that  the  taxes  imposed  by  Title  II  of  the  Revenue 
Act  of  1917  and  Title  III  of  the  Revenue  Act  of  1918  were  ex- 
plicitly laid  upon  "net  income,"  and  were  in  a  variety  of  ways 
impressed  with  the  stamp  and  character  of  an  income  rather  than 
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a  munition  manufacturer's  tax.  They  are  in  no  sense  mere  eon- 
tinuations  or  expansions  of  the  tax  imposed  by  Title  III  of  the 
Revenue  Act  of  1916.  It  follows,  therefore,  tha^the  deduction  for 
amortization  under  the  Munition  Mjanufacturer's  Tax  law  was  not 
allowed  for  income  tax  purposes  and  should  not  now  be  permitted 
to  affect  the  surplus  or  any  other  element  entering  into  the  ^'in- 
vested capital"  employed  for  purposes  of  the  war-profits  and 
excess-profits  taxes.  In  ruling  upon  a  particular  case  the  Treasury 
Department  stated:  **This  conclusion  is  supported  by  the  char- 
acter of  the  amortization  allowance  in  question.  It  was  in  many 
respects  quite  dissimilar  from  the  depreciation  and  depletion  allow- 
ances. It  was  not  based  upon  the  fact  that  plant  and  equipment 
acquired  in  the  year  1916  or  earlier  for  the  manufacture  of  muni- 
tions, actually  depreciated  in  use  or  mai^et  value  during  the  tax- 
able year  1916.  There  was  in  general  no  sueh  depreciation  in 
value  or  impairment  of  useful  life.  Account  was  taken  *of  the 
exceptional  depreciation  of  special  plants'  but  the  principal 
allowance  was  'for  the  amortization  of  the  values  of  buildings 
and  machinery,'  whether  those  values  increased  or  decreased  in 
the  immediate  future.  The  principal  amortization  allowance 
looked  to  the  establishment  of  a  special  fund  to  recoup  exceptional 
war  costs  when  war  .uses  had  ceased;  it  did  not  imply  that  there 
had  been  or  would  be  any  immediate  impairment  of  physical 
assets,  such  as  is  covered  by  the  depletion  allowance,  or  any 
immediate  exhaustion,  wear,  tear  or  obsolescence  in  excess  of  the 
amount  covered  by  the  depreciation  allowance.  It  was,  as  stated, 
a  special  allowance  peculiar  to  this  tax,  designed  possibly  to  mod- 
erate the  (then)  exceptionally  high  rates  of  the  Munition  Manu- 
facturer's Tax.'' i" 

As  TO  Inadmissible  Assets.  The  adjustment  by  way  of  reduc- 
tion of  invested  capital  which  must  be  made  with  respect  to  in- 
admissible assets  is  indicated  in  an  earlier  paragraph  on  that 
subject.**'  In  the  case  of  a  corporation  which  has  no  borrowed 
money  the  reduction  will  equal  the  value  of  the  inadmissible  assets. 
In  case  the  corporation  has  borrowed  money  the  amount  to  be  de- 
ducted is  arrived  at  by  deducting  such  proportion  of  the  invested 

14a  Letter  from   Treasury  Department  dated  AuguBt  13,  1919;   W.  T.  & 
1919,  K 1051. 
Itt  See  p.  677. 
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capital  (exdnding  borrowed  capital)  as  the  proportion  of  inadmis- 
sible assets  is  to  the  total  of  inadmissible  and  admissible  assets.^^ 
Under  the  1917  Law  adjustments  for  inadmissible  assets  were  made 
on  the  theory  that  the  borrowed  money  was  used  to  purchase  or 
carry  the  inadmissible  assets  and  only  the  excess  of  such  assets  over 
the  borrowed  money  was  deducted  from  invested  capital.  Under 
the  present  law,  the  adjustment  seems  to  be  on  the  theory  that 
capital,  surplus  and  borrowed  money  are  represented  by  the  inad- 
missible assets  in  proportion  to  the  amount  that  each  bears  to  the 
aggregate  capital,  surplus  and  borrowed  money. 

Adjustmenta  Due  to  Changes  in  the  Taxable  Year.  After 
the  invested  capital  has  been  ascertained  as  at  the  beginning  of  the 
year  certain  adjustments  may  be  necessary  to  ascertain  the  average 
invested  capital  during  the  year,  which  is  tl^e  amount  contemplated 
by  the  law.***  The  invested  capital  as  of  the  beginning  of  any 
period  of  one  year  or  less  should  be  adjusted  by  an  appropriate  ad- 
dition or  deduction  for  each  change  in  invested  capital  during  the 
period.  The  amount  so  added  or  deducted  in  each  Case  is  the  amount 
of  the  change  averaged  for  the  time  remaining  in  the  x>eriod  during 
which  it  is  in  effect.**®  The  fraction  used  in  finding  such  average 
is  the  number  of  days  remaining  in  the  period  (including  the  day 
on  which  the  change  occurs)  over  the  number  of  ditys  in  the 
period.  Thus,  if  a  return  is  made  for  the  calendar  year 
ending  December  31,  1918,  and  if  $100,000  of  additional  cap- 
ital was  paid  in  on  February  17,  1918,  this  addition  to  the  invested 
capital  is  in  effect  for  318  days,  and  the  amount  to  be  added  to  the 

iMBeTonne  Aet  of  1918,  1 326  (e). 

itf  Revenue  Aet  of  1918,  1 326  (d). 

146  The  1917  Law  provided  that  the  invested  capital  should  be  ''averaged 
monthly"  but  the  Treasury  Department  instead  of  adopting  a  monthly  average 
required  the  invested  capital  to  be  averaged  from  the  day  on  which  the  change 
took  place.  (See  Form  1103  for  1917,  Schedule  D.)  Under  that  law  the  follow- 
ing rules  were  made  for  ascertaining  the  average  invested  capital:  (a)  Add  the 
capital  for  each  of  the  several  months  during  which  no  change  occurs,  and  the 
average  capital  (ascertained  as  provided  in  subdivision  (b)  above)  for  each 
month  in  which  a  change  occurs  and  divide  the  total  by  the  number  of  months 
in  the  year  or  period,  (b)  To  ascertain  the  capital  for  any  month  in  which  a 
change  occurs  multiply  the  capital  as  of  the  first  day  of  the  month  by  the 
number  of  days  it  remains  constant  and  the  capital  after  each  change  by  the 
number  of  days  (including  the  day  on  which  the  change  occurs)  during  which  it 
remains  constant,  add  the  products,  and  divide  the  sum  by  the  number  of 
days  in  the  month.    (Beg.  41,  Art.  43.) 
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invested  capital  as  of  the  beginning  of  the  jear  would  be  318/365 
of  $100,000  or  $87,123.29.  If  $50,000  of  this  amount  was  with- 
drawn  on  October  31,  1918,  the  amount  to  be  deducted  would  be 
62/365  of  $50,000,  or  $8,493.15.i« 

Dividends  Paid  from  Surplus.  The  law  expressly  provides  that 
any  distribution  of  dividends  made  during  the  first  sixty  days  of 
the  year  shall  be  deemed  to  have  been  made  from  the  earnings  or 
profits  accumulated  during  the  preceding  taxable  years."*  A  divi- 
dend other  than  a  stock  dividend  affects  the  computation  of  invested 
capital  from  the  date  when  the  dividend  is  payable  and  not  from 
the  date  when  it  is  declared,  except  that  where  no  date  is  set  for  its 
payment  the  date  when  declared  will  be  considered  also  the  date 
when  payable.  For  the  purpose  of  computing  invested  capital  a 
dividend  paid  after  the  expiration  of  the  first  sixty  days  of  the 
taxable  year  will  be  deemed  to  be  paid  out  of  the  net  income  of  the 
taxable  year  to  the  extent  of  the  net  income  available  for  such  pur- 
pose on  the  date  when  it  is  payable.  The  method  of  determining 
available  net  inc6me  is  stated  in  the  next  paragraph.  The  surplus 
and  undivided  profits  as  of  the  beginning  of  the  taxable  year  will 
be  reduced  as  of  the  date  when  the  dividend  is  payable  by  the  en- 
tire amount  of  any  dividend  paid  during  the  first  sixty  days  of  the 
taxable  year  and  by  the  amount  of  any  other  dividend  in  excess  of 
the  current  net  income  available  for  its  payment.  In  the  case  of 
a  dividend  paid  during  the  first  sixty  days  of  a  taxable  year  which 
exceeds  in  amount  the  surplus  and  undivided  profits  ^  of  the  be- 
ginning of  the  taxable  year  the  excess  will  be  deemed  to  be  paid 
out  of  earnings  of  the  taxable  year  available  at  the  date  when  the 
dividend  is  payable,  and  to  the  extent  that  such  earnings  are  in- 
sufiicient  it  will  be  deemed  to  be  a  liquidation  of  paid  in  capital  or 
surplus.  Prom  the  date  when  a  dividend  is  payable  the  amount 
which  the  several  stockholders  are  entitled  to  receive  will  be  treated- 
as  if  actually  paid  to  them,  whether  or  not  it  is  so  paid  in  fact,  and 
the  surplus  and  undivided  profits,  either  of  the  taxable  year  or  of 
the  preceding  years,  will  in  accordance  with  the  foregoing  provi- 
sions be  deemed  to  be  reduced  as  of  that  date  by  the  full  amount 
of  the  dividend.  Amounts  paid  to  stockholders  in  anticipation  of 
dividends,  or  amounts  withdrawn  by  stockholders  in  excess  of  divi- 

147  Reg.  45,  Art.  853. 

148  Revenue  Act  of  1918,  §201  (e). 


WAB-PROPITB  AND  EXCBfiS-PROPITS  TAZ  689 

dends  declared,  will  in  computing  invested  capital  have  the  same 
eflfect  as  if  actually  paid  as  dividends.^*® 

Method  of  Determining  Available  Net  Income.  Whether  at 
the  time  of  any  payment  made  during  the  taxable  year  there  is 
sufficient  income  of  the  taxable  year  available  for  such  pa3maent,  or 
whether  the  surplus  or  undivided  profits  as  of  the  beginning  of  the 
taxable  year  must  be  reduced  by  the  amount  of  such  payment,  will 
be  determined  according  to  the. following  principles: 

(1)  The  aggregate  amount  of  earnings  of  the  taxable  year  avail- 
able for  all  purposes  up  to  any  given  date  will  be  determined  upon 
the  basis  of  the  same  proportion  of  the  net  income  for*  the  taxable 
year  (as  finally  determined  for  the  purpose  of  income  and  excess 
profits  taxes)  as  the  part  of  the  year  already  elapsed  is  of  the  en- 
tire year,  unless  the  corporation  shows  from  its  books  or  other  rec- 
ords that  a  greater  proportion  of  its  earnings  for  the  yeay  was 
available  on  such  date. 

(2)  The  aggregate  amount  available  will  be  deemed  to  be  ap- 
plied for  the  following  puri)Oses  in  the  order  in  which  they  are 
stated:  (a)  accrued  Federal  income  and  war-profits  and  excess- 
profits  taxes  for  the  taxable  year,  and  (b)  dividends  paid  after  the 
expiration  of  the  first  sixty  days  of  the  taxable  year  and  other  cor- 
porate purposes,  including  the  purchase  of  outstanding  stock  of 
the  corporation  previously  issued.  In  any  case  where  the  above 
computation  would  be  indeterminate  because  of  the  effect  of  the  pro- 
visions of  this  rule  upon  the  invested  capital  for  the  year,  the 
amount  of  such  invested  capital  for  Jhe  purpose  of  this  computa- 
tion may  be  deemed  to  be  the  invested  capital  as  of  the  beginning 
of  the  taxable  year,  plus  any  additional  capital  paid  in  during 
such  year  and  minus  any  specific  withdrawal  or  liquidation  of  cap- 
ital during  such  year.**® 

Eppect  op  Stock  Dividend.  The  payment  of  a  stock  dividend 
has  no  effect  upon  the  amount  of  invested  capital.  Such  items 
as  appraised  value  of  good  will,  appreciation  in  value  of  real  es- 
tate  or  other  tangible  property,  etc.,  although  carried  to  surplus 
and  distributed  as  stock  dividends,  can  not  in  this  manner  be  cap- 
italized and  included  in  computing  invested  capital.  If  a  corpora- 
tion has  paid  a  stock  dividend  in  excess  of  its  true  surplus;  it 

1«  Reg.  45,  Art  858. 
150  Reg.  45,  Art.  857. 

F.T.- 
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can  not  be  deemed  to  have  any  greater  invested  capital  than  could 
have  been  computed  had  no  such  stock  dividend  been  paid."* 

Increase  of  Capitai.  Stock.  If  the  capital  stock  is  increased 
during  the  taxable  year,  the  invested  capital  will  be  considered 
to  have  been  increased  from  and  after  the  dates  on  which  the  cash 
or  property  for  which  such  stock  is  issued  are  paid  in."* 

Reduction  of  CAPrrAL  Stock.  If  the  capital  stock  is  reduced 
during  the  year,  the  invested  capital  will  be  considered  to  be  re- 
duced accordingly  from  and  after  the  dates  on  which  the  assets 
representing  such  reduction  of  capital  stock  are  paid  to  the  stock- 
holders.***  'The  mere  reduction  of  the  authorized  capital  with- 
out a  distribution  of  the  assets  will  not  affect  the  invested  capital. 

Payment  of  Preceding  Year's  Excess-Profits  Tax."  The 
amounts  payable  on  account  of  income  and  excess-profits  taxes  for 
any  year  may  be  included  in  computing  surplus  and  undivided 
profits  for  the  succeeding  year  only  for  the  proportionate  part  of 
the  year  represented  by  the  period  of  time  between  the  close  of 
the  taxable  year  and  the  date  or  dates  upon  which  such  taxes 
become  due  and  payable.***  The  date  when  the  1918  taxes  were 
actually  paid  has  no  bearing  on  the  computation  of  the  invested 
capital  of  a  corporation  for  the  year  1919,  inasmuch  as  the  con- 
trolling factor  is  the  date  when  such  taxes  were  due  and  payable, 
and  not  the  date  when  they  were  actually  paid.  In  other  words, 
the  amount  of  each  installment  of  the  tax  for  1918  will  remain  a 
part  of  the  invested  capital  for  1919  until  such  installment  is  due 
and  payable,  and  when  siich  installment  is  due,  an  adjustment 
should  be  made  in  the  nature  of  a  reduction  of  the  book  value  of 
assets."*  Income  and  excess-profits-  taxes  are  deemed  to  have 
been  paid  out  of  the  net  income  for  the  taxable  year  for  which 
such  taxes  are  levied  and  it  is  immaterial  whether  or  not  a  reserve 
was  set  up  for  such  taxes  and  if  set  up,  whether  such  taxes  when 
paid  have  actually  been  charged  against  such  reserves.**^  It 
seems  immaterial  whether  or  not  sufficient  earnings  of  the  current 

161  Reg.  45,  Art.  859. 
168  See  p.  687. 
16$  See  p.  687. 

164  Reg.  45,  Art.  845;  T.  D.  2791. 

166  Letter  from  Treasury  Department  dated  September  22,  1919;  W.  T.  8. 
1919,  II 1056. 

166  Reg.  45,  Art.  845;  T.  D.  2791. 
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year  were  on  hand  when  such  taxes  were  actually  paid.  In  the 
ease  of  corporations  having  a  fiscal  year,  the  Federal  income  and 
excess-profits  taxes  for  the  taxable  year  1918  will,  for  the"  pur- 
pose of  computing  invested  (Capital  for  the  taxable  year  1919,  be 
deemed  to  become  due  and  payable  as  follows:  (a)  As  to  such 
amounts  as  became  due  and  payable  prior  to  February  25,  1919, 
under  the  Revenue  Act  of  1916,  such  law  shall  govern;  (b)  In  all 
other  respecjts  the  Revenue  Act  of  1918  shall  govern  except  that 
the  installments  which  would  become  due  prior  to  February  25, 
1919,  shall  be  deemed  to  become  due  and  payable  on  that  date ; 
(c)  Any  amounts  which  became  due  and  payable  under  the  Rev- 
enue Act  of  1916  prior  to  February  25, 1919,  shall,  so  far  as  possible, 
be  deemed  to  cancel  the  earlier  installments  payable  under  the 
Revenue  Act  of  1918."'' 

Reduction  of  Reserves.  If  payments  are  made  out  of  any  re- 
serves set  up  on  the  books  of  the  company,  which  reserves  are  in  . 
fact  a  part  of  the  surplus  and  have  been  included  as  invested  capital 
at  the  beginning  of  the  year,  the  invested  capital  is  not  reduced  by 
such  payments,  if  the  payments  are  such  as  may  properly  be  charged 
against  the  net  income  for  the  current  year  under  the  law.  Thus 
if  a  corporation  is  carrying  a  self -insurance  reserve  and  sustains 

167  T.  D.  2931;  Beg.  45,  Art  845  (a).  See  Beyenue  Act  of  1918,  |250; 
Bevenue  Act  of  1916,  1 14  (a) .  Under  the  Bevenue  Act  of  1916,  in  the  case 
of  a  fiscal  year  corporation,  return  was  due  within  60  days  after  the  close  of 
the  fiscal  year  and  tax  was  due  within  105  days  after  the  last  due  date  of  the 
return  (not  after  the  date  of  filing),  hence^  for  the  fiscal  year  ended  August 
31,  1918,  the  return  was  due  on  or  before  October  30,  1918,  and  the  tax  on  or 
before  February  12,  1919,  or  on  or  before  the  165th  day  after  August  31, 

1918.  The  provisions  of  this  (Beg.  45,  Art.  845  (a)  )  apply  solely  for  the 
purpose  of  computing  invested  capital  and  do  not  affect  the  provisions  of  T.  D. 
2797  in  regard  to  the  time  and  manner  of  paying  taxes  where  corporations  have 
filed  returns  for  fiscal  years  ending  in  1918.  The  rule  stated  in  the  text  is 
illustrated  as  follows:  For  example,  a  corporation  whose  fiscal  year  ended 
August  31,  1918,  is  assessed  a  total  income  and  profits  tax  under  the  1917  Law 
of  $250,000  and  an  additional  tax  under  the  1918  Law  of  $110,000.  The  total 
tax  of  $360,000  would  for  the  purpose  of  computing  invested  capital,  be  deemed 
to  become  due  and  payable  as  follows:    February  12,  1919,  $250,000;  May  15, 

1919,  $20,000*  August  15,  1919,  $90,000.  If,  assuming  the  same  taxes,  the 
fiscal  year  ended  September  30,  1918,  the  total  tax  would  for  the  purpose  of 
computing  invested  capital,  be  deemed  to  become  diie  and  payable  as  follows: 
February  25,  1919,  $90,000;  March  15,  1919,  $90,000;  June  15,  1919,  $90,000; 
September  15,  1919,  $90,000.  (See  Letter  from  Treasury  Department  dated 
October  27, 1919;  W.  T.  S.  1919,  If  1059.) 
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a  loss  in  1919  due  to  fire  or  other  casualty,  it  may  deduct  that  loss 
against  the  1919  income  although  on  its  books  the  loss  may  be 
charged  against  the  reserve.  In  such  case  the  reserve  is  not  re- 
duced for  purposes  of  invested  capital.  If,  however,  payment  is 
made  out  of  the  reserves  for  any  expenditure  which  is  not  deductible 
from  the.  1919  income  and  does  not  represent  investment  in  a  new 
asset  the  reserve  is  reduced  for  purposes  of  invested  capital.*** 

Invested  Capital  for  Fractional  Part  of  Year.  In  the  case  of 
a  corporation  making  a  return  for  a  full  year  of  12  months,  its  in- 
vested capital  for  the  year  is  the  average  invested  capital  for  the 
year.  In  the  case  of  a  corporation  making  a  return  for  a  fractional 
part  of  a  year,  its  invested  capital. for  such  period  is  the  same  frac- 
tional part  of  the  average  invested  capital  for  such  period.***  To 
illustrate:  A  corporation  was  organized  July  1,  1918,  and  makes  a 
return  for  the  six  months  ending  December  31,  1918.  The  invested 
capital  consists  of  $100,000  paid  in  on  July  1  and  $100,000  paid 
in  on  October  1.  The  average  invested  capital  for  such  period  would 
be  $100,000  plus  92/184  (not  92/365)  of  $100,000'  or  $50,000,  a 
total  of  $150,000.  'The  invested  capital  for  the  period  for  the 
purpose  of  tfie  tax  would,  however,  be  184/365  of  $150,000,  or 
$75,616.44."® 

Invested  Capital  for  Prewar  Period.  The  invested  capital  for 
the  prewar  period  should  in  general  be  determined  in  the  same 
manner  as  for  the  taxable  year.^^*  The  determination  of  invested 
capital  for  the  prewar  period  is  important  for  purposes  of  comput- 
ing the  war-profits  credit."'  Since  the  war-profits  tax  is  only  tempo- 
rary, being  in  force  for  the  year  1918,  except  in  the  case  of  corpo- 
rations deriving  a  net  income  of  more  than  $10,000  from  any  govern- 
ment contract  or  contracts  made  between  April  6, 1917,  and  Novem- 

158  See  Reg.  45,  Arts.  844  and  860. 

159  For  the  purpose  of  §  311  (a)  2  of  the  statute  it  is  the  full  average  in- 
vested capital  for  the  period. 

160  Keg.  45,  Arts.  855,  856.  In  computing  the  tax  ander  a  return  for  a 
fractional  part  of  a  period  the  same  purpose  may  sometimes  be  mor^  readily 
effected  by  using  the  full  average  invested  capital  and  taking  a  fractional  part 
of  the  result,  as  in  schedule  III  of  form  1120.  In  schedule  lY  of  the  same 
form,  however,  the  fractional  part  of  the  full  average  invested  capital  for  the 
period  should  bo  used. 

^61  Reg.  41,  Art.  51 ;  as  to  affiliated  corporations  see  p.  708. 
168  Revenue  Act  of  1918,  |  311. 
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ber  11,  1918,  both  dates  inclusive,*^  the  following  discussion  of 
invested  capital  for  the  prewar  period  ^^  relates  only  to  the  war- 
profits  tax  imposed  on  all  corporations  for  the  year  1918  and  on 
corporations  deriving  income  from  government  contracts,  as  above 
indicated,*®*  for  subsequent  years. 

Adjustment  for  Asset  Differently  VAiiUED  m  PbiiWab  In- 
vested Capital.  *®®  In  any  case  in  which  as  a  result  of  a  reorganiza- 
tion or  for  any  other  reason  any  asset  in  existence  both  during  the 
taxable  year  and  any  prewar  year  is  included  in  computing  the  in- 
vested capital  for  the  taxable  year,  but  is  not  included  in  computing 
the  invested  capital  of  such  prewar  year,  or  is  valued  on  a  different 
basis  in  computing  the  invested  capital  for  the  two  years,  the  dif- 
ference  resulting  therefrom  may  not  be  included  in  determining 
the  difference,  10  per  cent  of  which  is  added  to  or  deducted  from 
the  war-profits  credit.  In  any  such  case  the  corporation  is  required 
to  make  the  readjustment  required  by  the  statute,  and  submit  with 
its  return  a  full  statement  of  the  difference  in  such  valuations  and 
of  the  facts  which  give  rise  to  such  difference.*®^  This  provision  of 
the  statute  may  operate  in  a  case  where  a  corporation  was  reorgan- 
ized after  the  beginning  of  the  prewar  period,  or  consolidated  with 
another,  as  a  result  of  which  good  will,  patents  or  other  assets  owned 
during  the  prewar  period  may  have  been  capitalized  fcjr  the  first 
time,  or  the  capital  value  of  which  may  have  been  increased. 

Reorganization  After  January  1,  1911.  In  the  case  of  the  re- 
organization, consolidation  or  change  of  ownership  after  January 
1,  1911,  of  a  trade  or  business  carried  on  during  the  taxable  year 
by  a  corporation,  the  corporation  will,  for  the  purpose  of  de- 
termining invested  capital  for  the  war-profits  credit,  be  deemed  to 
have  bee!n  in  existence  prior  to  that  date  and  the  net  income  and 
invested  capital  of  such  predecessor  for  all  or  any  part  of  the 
prewar  period  *up  to  the  organization  of  the  corporation  now 
carrying  on  such  trade  or  business  will  be  deemed  to  have  been 
the  net  income  and  invested  capital  of  such  corporation.  If  the 
predecessor  trade  or  business  was  carried  on  by  a  partnership 

168  Revenue  Act  of  1918,  §  301  (c). 
184  See  pp.  692-4,  695. 

166  See  pp.  649,  696  for  further  statement  regarding  this  class  of  corporations. 
166  The  Revenue  Act  of  1917  was  silent  on  this  subject,  and  such  adjustment 
was  less  important  under  that  law. 

167Bevenue  Act  of  1918,  §330;  Beg.  45,  Art.  934. 
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or  individual,  the  corporation  must  make  its  return  of  the  net 
income  and  invested  capital  of  such  trade  or  business  as  nearly 
as  may  be  in  the  same  manner  as  if  such  trade  or  business  had 
been  carried  on  by  a  corporation.  It  should  submit  with  its 
return  a  statement  setting  forth  (a)  the  manner  in  whi^h  such 
trade  or  business  was  carried  on  and  (b)  the  points,  if  any,  in 
which  the  provisions  of  the  statute  and  of  the  regulations  are  not 
fully  applicable  to  the  determination  of  the  net  income  or  in- 
vested capital  of  the  predecessor  trade  or  business  for  the  pre- 
war period.  In  no  case  shall  the  deduction  from  gross  income 
for  salary  or  compensation  for  personal  services  exceed  the  sal- 
aries or  compensation  customarily  paid  at  that  time  by  corpora- 
tions or  partnerships  of  similar  size  and  standing  engaged  in 
similar  trades  or  businesses  for  similar  services  under  like  re- 
sponsibilities."* 

Average  Invested  CAprrAii  for  Pbewab  Period.  The  average 
invested  capital  for  the  prewar  period  is  determined  by  first 
ascertaining  the  average  invested  capital  for  each  year  during 
the  whole  of  which  the  corporation  was  in  existence  and  aver- 
aging the  sums  so  obtained."* 

Invested  Capital  of  Insurance  Companies.  The  reserve  funds 
of  insurance  companies  the  net  additions  to  which  are  deductible 
from  gross  income  ^'''^  cannot  be  included  in  computing  invested 
capital."^ 

Invested  Capital  of  Foreign  Corporations.  Inasmuch  as  the 
war-profits  and  excess-profits  tax  in  the  case  of  a  foreign  cor- 
poration is  not  based  on  the  invested  capital  of  the  corporation, 

i68Bevenue  Act  of  1918,  |330;  Beg.  45,  Art.  932. 
189  Revenue  Act  of  1918,  §326  (d). 

170  Revenue  Act  of  1918,  §234. 

171  Revenue  Act  of  1918,  §§325,  326  (b);  Reg.  45,  Arts.  870,  569,  814. 
UnJer  the  1917  Law  it  was  held  that  the  invested  capital  of  a  mutual  ingar- 
ance  company  would  be  deemed  to  consist  of  the  sum  of  (1)  any  surplus  or  con- 
tingent reserves  maintained  for  the  general  use  of  the  business,  plus  (2)  any 
legal  reserves  the  net  additions  to  which  are  included  in/- the  net  income  subject 
to  the  tax,  making  due  allowance  for  inadmissible  assets  as  required  by  the  law. 
The  invested  capital  of  a  stock  insurance  company  was  deemed  to  consist  of  its 
capital  stock,  paid-in  or  earned  surplus  and  undivided  profits,  subject  to  the 
restrictive  provisions  regarding  inadmissible  assets,  and  computed  in  ac- 
cordance with  the  provisions  applying  to  the  computation  of  invested  capital 
of  corporations.     (Beg.  41,  Art.  65.) 


WAR-PROPITS  AND  EXCESS-PROFITS  TAX  695 

but  such  corporations  are  assessed  on  the  basis  of  representative 
corporations,^'*  the  rules  for  determining  invested  capital  ^''^  have 
no  application  to  foreign  corporations.  For  the  same  reason, 
when  rendering  a  return  of  income  on  form  1120  for  a  foreign 
corporation,  uo  entry  of  invested  capital  should  be  made  there- 
on.™ 

War-ProAts  Oredit.^'^  In  the  case  of  all  domestic  corporations 
the  war-profits  credit  includes  a  specific  exemption  of  $3,000. 

Minimum  War-Profits  Credit.  In  all  cases  the  minimum  war- 
profits  credit  is  an  amount  equal  to  10%  of  the  invested  capital 
for  the  taxable  year  plus  the  specific  exemption.  This  minimum 
exemption  is  allowed  to  any  corporation  which  had  no  net  income 
for  the  prewar  period  or  whose  net  income  for  the  prewar  period 
was  less  than  10%."* 

Where  Income  in  Prew^  Period  Was  More  Than  10%.  If 
the  net  income  of  a  corporation  for  the  prewar  period  was  more 
than  10%,  the  average  net  income,  determined  by  taking  the 
total  net  income  for  the  prewar  period  and  dividing  by  the  num- 
ber of  years  during  the  whole  of  which  the  corporation  was  in 
existence,  even  though  there  may  have  been  no  net  income  for 
one  or  more  of  such  years,  will  be  taken  as  a  part  of  the  war- 
profits  credit.  To  this  is  added  or  deducted  (depending  upon 
whether  or  not  the  capital  has  been  increased  or  reduced)  10% 

1T8  See  Bevenue  Act  of  1918,  t§  327,  328. 

ITS  Revenue  Act  of  1918,  |326;  Beg.  45,  Arts.  831-870. 

174  Beg.  45,  Arts.  871,  962.  The  1917  Law  provided  that  the  invested  capital 
of  a  foreign  corporation  would  be  determined  by  taking  that  proportion  of  the 
entire  invested  capital,  as  defined  and  limited  by  the  law,  which  the  net  income 
from  sources  within  the  United  States  bore  to  the  entire  net  income.  (Revenue 
Act  of  1917,  §  207.)  As  a  practical  matter  the  Treasury  Department  found 
it  extremely  difficult  to  ascertain  the  invested  capital  of  foreign  corporations 
in  this  manner  and  ruled  that  where  upon  application  by  a  foreign  taxpayer  it 
was  found  that  the  expense  of  securing  the  data  necessary  for  the  computation 
of  the  invested  capital  would  be  unreasonable  in  ^ew  of  the  amount  of  tax 
involved,  or  that  it  was  impracticable  to  determine  either  the  ''entire  invested 
capital"  or  the  "entire  net  income,"  assessment  would  be  made  under  |  210  of 
that  law  (Beg.  41,  Art.  52)  as  a  case  in  which  the  invested  capital  could  not 
be  satisfactorily  determined. 

17»  Bevenue  Act  of  1918,  §311;   Beg.  45,  Arts.  781-785. 

178  R^g.  45,  Art  782.       , 
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of  the  diflPerence  between  the  average  invested  capital  for  the 
prewar  period  and  the  invested  capital  for  the  taxable  year.*'" 

(yOBPORATiONS  Which  Had  No  Prewar  Pebiod.  If  the  corpora- 
tion had  no  prewar  period,  the  war-profits  credit  is  the  specific 
exemption  plus  an  amount  equal  to  the  same  percentage  of  the  in- 
vested capital  of  the  taxpayer  for  the  taxable  year  as  the  average 
percentage  of  net  income  to  invested  capital,  for  the  prewar  period, 
of  corporations  engaged  in  a  trade  or  business  of  the  same  general 
class  as  that  conducted  by  the  taxpayer  (but  not  less  than  10%  of 
the  invested  capital  of  the  taxpayer  for  the  taxable  year).  Such 
average  percentage  is  to  be  determined  by  the  Commissioner  on 
the  basis  of  data  contained  in  the  excess-profits  tax  returns  filed 
under  the  Revenue  Act  of  1917.  As  such  average  percentage  had 
not  been  determined  and  published  at  least  thirty  days  prior  to 
the  time  when  the  1918  return  of  the  taxpayer  was  due,  such  return 
was  made  up  by  using  10%  as  a  deduction,  but  such  average  per- 
centage when  determined  is  to  be  used  by  the  Commissioner  in  fix- 
ing the  correct  amount  of  the  tax.*''*  The  average  percentages  of 
prewar  income  to  prewar  invested  capital  of  general  classes  of  cor- 
porations, grouped  as  to  trades  or  businesses  has  now  been  pub- 
lished and  is  known  as  the  **  Median. "  ^'^  If  the  majority  of  the 
stock  of  any  corporation  which  had  no  prewar  period  is  owned  or 
controlled  at  any  time  during  the  taxable  year  by  a  corporation 
which  had  a  prewar  period,  this  provision  does  not  apply  and  the 
war-profits  credit  will  consist  of  the  sum  of  the  specific  exemption 
of  $3,000  and  an  amount  equal  to  10%  of  the'corporaticw's  in- 
vested capital  for  the  taxable  year.^*^ 

Corporations  Deriving  Income  from  Government  Contracts. 
In  the  case  of  a  corporation  which  had  no  prewar  period  and  50% 
or  more  of  whose  gross  income  consists  of  gains,  profits,  commis- 
sions, or  other  income  derived  from  government  contracts  made 
between  April  6,  1917,  and  November  11,  1918,  both  dates  inclu- 
sive, the  war-profits  credit  will  consist  of  the  sum  of  the  specific  ex- 

177  Beg.  45,  Art.  781 ;  See  illustration  No.  1,  Appendix. 

178  Revenue  Act  of  1918,  f  311  (c). 

179  See  the  Appendix.  The  average  known  as  the  medium  is  by  the  statute 
required  to  be  used.  It  is  not  an  arithmetic  average  but  is  found  by  taking 
the  middle  figure  of  a  series  or  array  of  figures  arranged  in  order  from  the 
lowest  to  the  highest. 

180  Revenue  Act  of  1918,  §  311  (d) ;  Beg.  45,  Art.  784. 
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emption  and  an  amount  equal  to  10%  of  the  invested  capital  for 
the  taxable  year.*** 

Apportionment  op  Wae-Propits  Credit  in  Case  op  Corporation 
Reporting  for  Part  op  Year.  If  a  return  is  made,  for  a  period  of 
less  than  twelve  months,  the  amount  equal  to  the  average  net  in- 
come for  the  prewar  period  plus  or  minus  10%  of  the  diflference 
between  the  average  invested  capital  for  the  prewar  period  and  the 
invested  capital  for  the  taxable  year  will  be  reduced  to  the  same 
proportion  thereof  as  the  number  of  months  in  the  period  is  of 
twelve  months.*^ 

Excesa-Profits  Credit.  The  excess-profits  credit  in  the  case 
of  a  domestic  corporation  consists  of  the  specific  exemption  of  $3,000 
plus  an  amount  equal  to  8%  of  the  invested  capital  for  the  taxable 
year.*** 

Specific  Exemptiqp.  Domestic  corporations  are  allowed  a  spe- 
cific exemption  of  $3,000  to  be  deducted  from  the  net  income,  but  if 
the  tax  is  computed  for  a  period  of  less  than  twelve  months  the 
specific  exemption  is  reduced  in  proportion.***  The  specific  exemp- 
tion of  $3,000  is  apportioned  only  in  the  case  where  a  return  is  made 
covering  a  period  of  less  than  twelve  nionths.  In  such  a  case  the 
specific  exemption  is  the  same  proportion  of  $3,000  as  the  number  of 
months  in  the  period  is  of  twelve  months,  any  fractional  part  of  a 
month  being  counted  as  the  number  of  days  in  such  part  of  a  month 
divided  by  30.  Thus,  in  the  case  of  a  corporation  organized  May 
12,  1918,  and  making  a  return  for  the  period  etiding  December  31, 
1918,  the  exemption  is  $1,916.67,  that  is,  the  same  proportion  of 
$3,000  as  7  20/30  months  is  of  12  months.  This  provision  is  inap- 
plicable where  the  return  is  made  for  a  full  fiscal  year  beginning 
prior  to  January  1,  1918,  and  ending  after  that  date,  even  though 
the  income  for  such  fiscal  year  is  not  subject  to  full  taxation  under 

iSl^venue  Act  of  1918,  |  311  (d) ;  Beg.  45,  Art.  784.  It  iA(mld  be  noted 
that  this  provision  applies  to  all  corporations  i/rhich  had  no  pre-war  period  and 
one- half  of  whose  income  is  ddrived  from  Government  contracts  or  subcontracts 
(as  defined  in  §  1  of  the  1918  law— see  p.  648.  In  §  327  of  the  law,  the  re- 
striction is  limited  to  cases  where  the  Government  contracts  provided  for  pay- 
ment on  a  cost-phis  basis.    See  p.  699. 

188  Beg.  45,  Art.  781.  The  same  result  is  reached  in  schedule  IV  of  return 
form  1120  by  computing  the  war-profits  credit  for  a  full  year  and  taking  a 
fractional  part  of  the  result.  , 

188  Revenue  Act  of  1918,  §312;  Beg.  45,  Art.  791. 

184  Bevenue  Act  of  1918,  f  305. 
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the  present  statute.    In  the  case  of  affiliated  corporations  only  one 
specific  exemption  is  allowed.*'* 

Net  Income.  Net  income  for  this  tax  is  ascertained  in  gen- 
eral upon  the  same  basis  and  in  the  same  manner  as  for  the  pur- 
pose of  the  income  tax  except  as  noted  below.  Reference  to  the 
rules  for  estimating  income  for  the  prewar  period  is  given  as  well 
as  the  rules  applying  to  the  taxable  year.  Under  the  excess-profits 
tax,  however,  no  attention  need  be  paid  to  income  during  the  prewar 
period  but  the  rules  for  that  period  are  given  because  they  still 
apply  to  such  corporations  as  by  reason  of  deriving  income  from 
Government  contracts  of  the  kind  hereinbefore  indicated  continue 
to  be  subject  to  the  war-profits  tax  if  their  income  from  such  con- 
tracts exceeds  the  sum  of  $10,000  in  the  taxable  year. 

For  the  Years  1911  and  1912.  The  net  income  for  these  years 
is  determined  upon  the  same  basis  and  in  the  same  manner  as 
provided  in  the  1909  Corporation  Excise  Tax  Law  except  that 
the  tax  as  imposed  by  that  law  and  paid  by  the  corporation  within 
the  year  shall  be  included.**'  Including  such  taxes  for  the  years 
1911  and  1912  is  a  slight  advantage  to  the  corporation  in  that  it 
increases  the  net  income  for  the  prewar  period  for  the  purpose  of 
the  war-profits  credit. 

For  the  Year  1913.  The  net  income  for  the  year  1913  is  ascer- 
tained on  the  same  basis  and  in  the  same  manner  as  provided  in 
the  1913  Law  except  that  the  taxes  imposed  by  the  1909  Corpora- 
tion Excise  Tax  Law  on  the  corporation  on  its  income  for  1912 
and  paid  by  the  corporation  in  1913  may  be  included,  and 
amounts  received  by  it  as  dividends  upon  the  stock  or  from  the 
net  earnings  of  other  corporations  subject  to  the  tax  imposed  by 
the  1913  Law,  must  be  deducted.**^ 

Average  Net  Income  for  the  Prewar  Period.  The  average 
net  income  for  the  prewar  period  is  determined  by  dividing  the 
number  of  years  within  that  period  during  the  whole  of  wh'ch 
the  corporation  was  in  existence  into  the  sum  of  the  net  income 
for  such  years,  even  though  there  may  have  been  no  net  income 
for  one  or  more  of  such  years.***    Thus,  if  a  corporation  was  in 

185  Beg.  45,  Art.  761.  On  return  form  1120  this  apportionment  is  taken  care 
of  by  prorating  items  3  and  8  of  schedule  III. 

186  Revenue  Act  of  1918,  §-320  (a)  1;  Reg.  45,  Art.  801. 

187  Revenue  Act  of  1918,  §320  (a)  2;  Reg.  45,  Art.  801. 

188  Letter  from  Treasury  Department  dated  March  24,  1919;  W.  T.  S.  1010, 
If  1017. 
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existence  during  1912  and  1913  but  derived  no  income  in  1912, 
its  income  for  the  year  1913  must  be  divided  by  two  in  order  to 
ascertain  the  war-profits  credit.  But,  on  the  other  hand,  if  the 
corporation  had  a  deficit  for  the  year  1912  and  income  for  the 
year  1913,  the  amount  of  the  deficit  need  not  be  deducted  from 
the  net  income  of  1913  in  order  to  ascertain  the  average  net  in- 
come for  the  prewar  period.^** 

F^OB  THE  Taxable  Tear.  Net  income  for  the  taxable  year  is  com- 
puted upon  the  same  basis  and  in  the  same  manner  as  provided 
for  income  tax  purposes  under  the  income  tax  law.^'^  The  law 
expressly  provides  that  the  net  income  of  a  corporation  which  is. 
subject  to  the  income  tax  shall  also  be  subject  to  the  excess-promts 
tax.  Tbis  would  include  income  derived  from  the  sales  or  deal- 
ings in  the  capital  assets  of  the  taxpayer,^**  but  in  the  case  of  the 
sale  of  mines,  oil  and  gas  wells  a  limitation  is  placed  upon  the 
amount  of  the  excess-profits  tax  to  be  assessed  with  ^respect 
thereto.^** 

Assessment  Without  Reference  to  Invested  OapitaL  In  certain 
eases  it  iS'  found  difficult  or  impossible  to  determine  the  invested 
capital  of  a  corporation.  In  such  cases  and  in  cases  of  ''Abnormal 
conditions  affecting  the  capital  or  income  of  a  corporation,"  with- 
out reference  to  the  difficulty  or  impossibility  of  determining  in- 
vested capital  in  the  ordinary  manner,  the  excess-profits  tax  will 
be  computed  on  the  basis  of  the  returns  of  representative  cor- 

180  Letter  from  Treasury  Department  dated  February  21,  1918.  As  to  the 
prewar  income  of  affiliated  corporations,  see  p.  711. 

190 Revenue  Aet  of  1918,  §  320  (a). 

101  Letter  from  Treasury  Department  dated  February  21,  1918. 

108  See  p.  655.  Under  the  1917  Law  the  net  income  fo^  purpose  of  income 
tax  and  excess-profits  tax  were  not  identical,  since  for  the  purpose  of  the  latter 
tax  corporations  were  expressly  aUowed  to  deduct  dividends.  Since  the  1917 
Law  provided  an  excess-profits  tax  at  lower  rates  on  salaries  than  on  income 
from  a  business  employing  invested  capital,  the  Treasury  Department  held  that 
where  a  corporation  had  paid  its  officers  only  nominal  salaries,  a  reasonable 
allowance  for  salaries  eould  be  deducted  for  any  period  prior  to  March  1,  1918, 
if  a  satisfactory  explanation  was  given.  (Letter  from  Treasury  Department 
dated  March  11,  1018.)  Under  the  present  law  there  seems  to  be  no  need  for 
a  ruling  of  this  character  since  an  excess-profits  tax  law  has  been  in  force  for 
a  length  of  time  sufficient  to  enable  corporations  to  adjust  salaries  and  other 
items  which  in  the  past  may  have  been  merely  nominal  by  reason  of  the  relation 
of  the  corporation  to  its  stockholders. 
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porations  engaged  in  a  like  or  similar  trade  or  business.***  Four 
cases  in  which  the  tax  will  be  so  determiijed  are  enumerated  in 
the  law  and  are  discussed  in  the  following  paragraphs. 

Where  Commissioner  Is  Unable  to  Determine  Invested  Capital. 
The  first  case  is  where  the  Commissioner  is  unable  to  determine 
invested  capital  as  defined  in  the  law.  Such  cases  exist,  for  ex- 
ample, where  the  books  of  account  of  the  company  have  not  been 
kept  in  proper  form  or  where  it  is  impossible  to  ascertain,  the 
values  of  assets  at  the  time  of  acquisition,*^ 

In  the  Case  of  Foreign  Corporations.  The  Revenue  Act  of  1918 
.  provides  that,  in  the  case  of  foreign  corporations,  the  tax  shall  be 
determined  without  reference  to  invested  capital  as  defined  in 
the  law.***  In  the  case  of  a  foreign  corporation  carrying  on  all 
of  its  business  in  the  United  States  it  does  not  seem  that  the  law 
should  prevent  the  corporation  from  obtaining  such  benefits  as 
may  accrue  to  it  from  a  computation  of  the  credits  with  reference 
to  an  invested  capital  determined  in  the  ordinary  manner,  but 
the  language  of  the  provision  that  the  tax  shall  be  assessed  by 
reference  to  representative  corporations  indicates  an  intent  that 

'  193  Revenue  Act  of  1918,  §  327.  Thi»  section  of  the  1918  Law  corresponds  to 
the  famous  Section  210  of  the  1917  Law  which  provided  that  when  the  invested 
capital  could  not  be  satisfactorily  determined  the  corporation  was  entitled  to 
an  excess-profits  deduction  of  an  amount  equal  to  the  same  proportion  of  ita 
net  income  for  the  taxable  year  as  the  proportion  which  the  average  deduction 
(excluding  the  specific  sum  of  $3,000)  for  the  corresponding  year  of  repre- 
sentative corporations  bears  to  the  total  income  of  such  representative  corpora- 
tions plus,  in  the  case  of  domestic  corporations,  the  sum  of  $3,000.  This  section 
applied  also  to  partnerships  and  individuals  under  the  1917  Law.  In  deter- 
mining this  proportion  the  net  incomes  of  representative  corporations  for  the 
calendar  year  or  for  fiscal  years  ending  in  the  calendar  year  were  taken. 
In  ca^  the  corporation  whose  invested  capital  could  not  be  satisfactorily 
determined  made  a  return  for  its  own  fiscal  year  the  proportion  determined 
for  the  calendar  year  ending  during  such  fiscal  year  was  used.  (Reg.  41,  Art. 
24.)  The  rulings  provided  for  a  computation  of  constructive  invested  capital 
in  order  to  apply  the  rates  to  a  corporation  whose  invested  capital  could  not 
be  determined.  (Beg.  41,  Art,  18.)  Under  the  present  law  there  is  no  need 
for  consirvctive  capital  in  stush  cases  since  the  tad;  is  now  hosed  upon  the  ratio 
of  the  amount  of  tax  to  the  amount  of  net  income  of  representative  corporations. 

194 Revenue  Act  of  1918,  §327  (a).  The  1917  Law  (Section  210)  provided 
a  method  which  should  be  followed  in  all  cases  in  wh\ch  the  Commissioner  was 
unable  satisfactorily  to  determine  the  invested  capital.  In  the  language  of  the 
present  law  the  word  "satisfactorily"  was  omitted. 

19ft  Revenue  Act  of  1918,  Sec.  326. 
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this  method  of  assessment  shall  apply  to  all  foreign  corporations, 
and  the  Treasury  Department  has  so  ruleA.^'^ 

Where  Stock  Has  Been  Issued  for  a  Mixed  Aggregate  of  Tan- 
gible  and  Intangible  Property.  The  provision  of  the  law  that  the 
tax  «hall  be  assessed  by  reference  to  representative  corporations 
where  a  mixed,  aggregate  of  tangible  property  and  intangible 
property  has  been  paid  in  for  stpck  or  for  stock  and  bonds,  does 
not  apply  in  all  cases  where  a  mixed  aggregate  of  tangible  and 
intangible  property  has  been  paid  in  for  stock  or  for  stock  and 
bonds,  but  only  in  such  cases  where  the  Commissioner  is  unable 
satisfactorily  to  determine  the  respective  values  of  the  several 
classes  of  property  at  the  time  of  payment,  or  to  distinguish  the 
classes  of  property  paid  in  for  stock  and  for  bonds  respectively.^^^ 

Gases  of  Abnormal  Conditions  Affecting  Capital  or  Income.  In 
cases  of  abnormal  conditions  affecting  the  capital  or  income  of 
a  corporation,  assessment  without  reference  to  invested  capital 
is  intended  to  operate  as  a  remedial*  measure  as  distinguished 
from  cases  where  it  is  difficult  or  impossible  to  djetermine  in- 
vested capital.  Such  assessment  is  made  only  "upon  application 
by  the  corporation  in  cases  where,  upon  such  application,  the 
Comniissioner  finds  (and  so  declares  of  record)  that  the  tax  if 
determined  without  the  benefit  of  this  section  would,  owing  to 
abnormal  conditions  affecting  the  capital  or  income  of  the  cor- 
poration, work  upon  the  corporation  an  exceptional  hardship 
evidenced  by  gross  disproportion  between  the  tax  computed 
without  the  benefit  of  this  section  and  the  tax  computed  by 
reference  to  representative  corporations.  This  provision  does 
not  apply  to  any  case  (1)  in  which  the  tax  based  upon  the  cor- 
poration's invested  capital  is  high  merely  because  the  corporation 
earned  a  high  rate  of  profit  upon  a  normal  invested  capital  nor 
(2)  in  which  50%  or  more  of  the  gross  income  of  the  corpora- 
tion for  the  taxable  year  consists  of  gains,  profits,  commissions 
or  other  income  derived  on  a  cost  plus  basis  from  a  Qovemment 

laeBevenue  Act  of  1918,  §327;   Reg.   45,  Art.   871. 

197  Revenue  Act  of  1918,  §327  (c).  Under  the  1917  Law  it  was  ruled  that 
assessment  would  be  made  under  section  210  of  that  law  in  cases  where  the 
Secretary  was  unable  to  determine  satisfactoritj  the  respective  values  of  the 
several  classes  of  property  at  the  time  of  payment.  (Reg.  41,  Art.  52.)  This 
provision  of  the  law  seems  to  be  a  statutory  declaration  of  the  rule  adopted 
by  the  Treasury  Department  as  a  matter  of'  practice. 
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contract  x>t  contracts  made  between  April  6,  1&17,  and  November 
11,  1918,  both  dates  inclusive."*  The  tax  will  not  ordinarily  be 
assessed  under  this  provision  of  law  merely  because  the  corpora- 
tioti's  form  or  manner  of  organization,  or  the  limitations  as  to 
invested  capital  result  in  a  greater  tax  than  would  olherwise  be 
payable.  Referring  to  the  legislative  history  of  the  Revenue  Act 
of  1918,  it  will  be  noted  that  this  provision  of  the  statute  as 
enacted  by  the  Senate  read  as  follows:  **(e)  Where  the  in- 
ivested  capital  is  materially  disproportionate  to  the  net  income 
as  compared  with  representative  corporations  engaged  in  a  like 
or  similar  trade  or  business  because :  1.  The  capital  employed, 
although  a  material  income-producing  factor,  is  very  small  or  is 
in  large  part  borrowed.  2.  There  are  excluded  from  the  in- 
vested capital  as  computed  under  the  provisions  of  section  326, 
intangible  assets  of  recognized  and  substantial  value  built  up 
or  developed  by  the  taxpayer.    3.    The  net  income  for  the  tax- 

198  Revenue  Act  of  1918,  §328  (d).  Under  the  1917  Law  the  foUowing 
were  held  to  be  exceptional  cases  which  warranted  assessment  under  Section  210 
of  that  law. 

(1)  Where,  through  defective  accounting  or  lack  of  adequate  data,  it  was 
impossible  accurately  to  compute  invested  capital. 

(2)  Where  upon  application  by  a  foreign  taxpayer  the  Secretary  of  the 
Treasury  found  that  the  expense  of  securing  the  data  necessary  for  the  com- 
putatibn  of  the  invested  capital  would  be  unreasonable  in  view  of  the  amount 
of  tax  involved,  or  that  it  was  impracticable  to  determine  either  the  "entire 
invested  capital"  or  the  "entire  net  income." 

(3)*  Long  established  business  concerns  which  by  reason  of  ultra-conserva^ 
tive  accounting  or  the  form  and  manner  of  their  organization  would  otherwise 
be  placed  at  a  serious  disadvantage  in  competing  with  representative  concerns 
in  a  like  or  similar  trade  or  business. 

(4)  Where  the  invested  capital  was  seriously  disproportionate  to  the  taxable 
income.  Such  cases  it  was  held  might  arise  through  (a)  the  realization  in  one 
year  of  the  earnings  of  capital  unproductively  invested  during  a  period  of  years 
or  the  fruits  of  activities  antedating  the  taxable  year;  or  (b)  inability  to 
recognize  or  properly  allow  for  amortization,  obsolescence,  or  exceptional  de- 
preciation due  'to  the  war,  or  to  the  necessity  in  connection  with  the  war  of 
providing  plant  which  would  not  be  wanted  for  the  purposes  of  the  business 
after  the  termination  of  the  war.     (Reg.  41,  Art.  52.) 

Under  the  present  law  the  conditions  described  in  1  and  2  are  expressly 
provided  for;  3  and  4  (a)  will  probably  be  considered  as  creating  "abnormal 
conditions  affecting  the  capital  or  income ' '  within  the  meaning  of  Section*  327 
(d)  and  therefore  entitle  the  corporation  to  relief.  The  condition  stated  in 
4  (b)  no  longer  exists  as  the  present  law  enables  the  taxpayer  to  recognize  and 
properly  allow  for  amortization,  obeolescence  or  exceptional  depreciation. 
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able  year  is  abnormally  high  due  to  the  realization  in  one  year 
of  (a)  gains,  profits,  or  income  earned  or  acerued  during  a  period 
of  years  or  (b)  extraordinary  gains  or  profit  derived  from  the 
sale  of  property  the  principal  value  of  which  has  been  demon* 
strated  by  prospecting  or  exploration  and  discQvery  work  done 
by  the  taxpayer.  When  the  tax  is  determined  under  this  para- 
graph proper  allowance  shall  be  made  for  the  taxes  which  would 
have  been  payable  in  prior  years  if  the  gains,  profits,  or  income 
earned  or  accrued  in  such  years  had  been  taxed  at  the  rates 
then  applicable.  4,  Proper  recognition  or  allowance  can  not  be 
made  for  amortizatiou,  obsolescence,  or  exceptional  depletion  due 
to  the  present  war,  or  to  the  necessity  in  connection  with  the 
present  war  of  providing  plant  which  will  not  be  wanted  for  the 
purpose  of  the  trade  or  business  after  the  termination  of  the 
war."  This  provision  was  stricken  out  by  the  Conference  Com- 
mittee and  in  its  place  is  inserted  the  vague  phrase  '*  abnormal 
conditions  affecting  the  capital  or  income  of  a  corporation, '**** 
It  seems  probable  'that  the  instances  enumerated  in  the  Senate 
bill  as  above  quoted  are  contemplated  by  the  phrase  of  the  law 
as  finally  passed — abnormal  conditions  affecting  the  capital  or 
income  of  the  corporation — and  that  the  Conference  Committee 
used  the  broad  language  enacted  in  the  statute  as  finally  passed 
because  of  the  possibility  that  in  defining  the  operation  of  the 
provisions  for  assessment  of  the  excess-profits  tax  by  reference 
to  representative  corporations  it  would  be  limiting  the  Commis- 
sioner in  the  exercise  of  his  discretion  and  possibly  preventing 
him  from  granting  relief  in  many  cases  which  could  not  be  exactly 
anticipated  or  defined  by  Congress  at  the  time  the  law  was 
enacted.  It  is  a  well-established  principle  of  statutory  construc- 
tion that  where  the  language  of  the  statute  is  ambiguous  and  its 
meaning  Moubtful,  the  bill  as  introduced  and  changes  made  in 
the  frame  of  the  bill  in  the  course  of  its  passage  may  be  resorted 
to  upon  questions  of  legislative  intent*^  The  above  language 
of  the  SeAate  bill  should  be  consulted  in  connection  with  appli- 
cations for  relief  by  way  of  assessment  with  reference  to  repre- 

IMThifl  provision  was  in  large  a  statptory  enactment  of  the  Treasury  De- 
partment's previous  liberal  construction  of  Section  210  of  the  Bevenue  Act 
of  1917.    Compare  the  provision  with  the  regulation  quoted  in  Note  198. 

800  xr.  S.  V.  St.  Paul  M.  MR.  Co.  247,  U.  S.  310,  318;  Atl.  C.  L.  B.  Oo.  v. 
Riverside  Mills  219,  U.  S.  196,  200.    See  also  cases  cited  in  cihapter  47. 
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sentative  corporations.  A  corporation  the  income  or  capital  of 
which  is  affected  by  abnormal  conditions  may  make  application 
for  assessment  by  reference  to  representative  corporations,  which 
application  should  be  attached  to  its  return  in  the  form  of  a  state- 
ment setting  forth  in  full :  (a)  the  reasons  why  the  tax  should  be 
so  determined;  (b)  the  facts  upon  which  such  reasons  are  based; 
(c)  an  exact  description  of  dach  trade  or  business  or  important 
branch  of  a  trade  or  business  carried  on  by  it;  (d)  a  statement 
of  the  invested  capital  and  net  income  for  each  year  since  the 
beginning  of  the  prewar  period;  and  <e)  a  statement  showing  the 
amount  of  gains,  profits,  commissions  or  other  income  derived 
on  a  cost  plus  basis  from  Government  contracts  made  after  April 
5, 1917,  and  before  November  12,  1918,  and  showing  the  percent- 
age which  such  income  is  of  the  total  income  of  the  corpora- 
tion.«w 

Method  of  Assessment.  Under  the  method  of  assessment  by  ref- 
erence to  representative  corporations  the  tax^will  be  an  amount 
which  bears  the  same  ratio  to  the  net  income  of  the  taxpayer  (in 
excess  of  the  specific  exemption  of  $3,000)  for  the  taxable  year,  as 
the  average  tax  of  representative  corporations  engaged  in  a  like 
or  similar  trade  or  business,  bears  to  their  average  net  income 
(in  excess  of  the  specific  exemption  of  $3,000)  for  such  year.  In 
the  case  of  a  foreign  corporation  the  tax  is  computed  without  de- 
ducting the  specific  exemption  of  $3,000  either  for  the  taxpayer 
or  the  representative  corporations.*^  Illustrations :  If  the  average 
net  income  of  representative  corporations  is  represented  by  $100,- 
000,  the  net  income  in  excess  of  the  specific  exemption  would  be 
$97,000.  If  the  average  tax  is  found  to  be  $38,800,  the  rate  to  be 
applied  to  domestic  corporations  will  be  38,800  -f-  97,000  or  40%. 
Thus,  a  domestic  corporation  having  a  net  income  of  $60,000  will 
deduct  the  specific  exemption  of  $3,000,  leaving  $57,000 — 40%  of 
which  is  $22,800,  the  amount  of  tax  due  under  this  section.  But 
if  the  corporation  is  a  foreign  corporation  and  has  an  income  of 
$60,000  the  tax  rate  will  be  determined  by  dividing  38,800  by 
100,000  which  decreases  the  percentage  to  38.8%.  But  this  is 
applied  to  the  entire  net  income,  $60,000,  making  the  tax  due  from 

801  Reg.  45,  Art.  901. 

808 Revenue  Act  of  1918,  !  328  (a).  This  method  is  mnch  dmpler  than  that 
prescribed  by  Section  210  of  the  1917  Law  and  reaches  approxunately  the 
same  result. 
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the  foreign  corporation  $23,280,  or  $480  more  than  that  imposed 
on  a  domestic  corporation  with  the  same  net  income. 

Representative  Corporations.  The  representative  corporations 
with  respect  to  which  the  tax  is  to  be  coqiputed  under  this  section 
are  those  corporations  whose  invested  capital  can  be  satisfactorily 
determined  in  the  ordinary  manner  and  Vhich  are,  as  nearly  a£ 
may  be,  similarly  circumstanced  with  respect  to  gross  income,  net 
income,  profits  per  unit  of  business  transacted  and  capital  em- 
ployed, the  amount  and  rate 'of  war-profits  or  excess-profits,  and 
all  other  relevant  facts  and  circumstances.^  In  each  case  the 
Commissioner  will  determine,  as  nearly  as  may  be,  the  group  ot 
class  of  corporations  with  which  the  corporation  should  be  com 
pared.*** 

Ratio  Between  Average  Tax  and  Average  Net  Income.  Th( 
ratio  between  the  average  tax  and  the  average  net  income  of 
representative  corporations  is  to  be  determined  by  the  Commis- 
sioner in  accordande  with  regulations  prescribed  by  him  with  the 
approval  of  the  Secretary.*^ 

Payment  of  Tax  by  Corporations  Applying  for  This  Assess- 
ment. In  cases  in  which  th^  tax  is  to  be  computed  without  ref- 
erence to  the  invested  capital,  the  corporation  is  required  to  pay 
its  tax  in  installments  without  the  benefit  of  the  section,  if  the  tax 
as  so  computed  is  less  than  50%  of  the  net  income  of  the  taxpayer. 
But  if  the  tax  so  computed  is  50%  or  more  of  the  net  income  the 
installments  to  be  paid  by  the  corporation  must  be  computed  in 
the  first  instance  upon  the  basis  of  a  tax  equal  to  50%  of  the  net 
income.  The  installments  of  the  tax  are  provisionally  computed 
as  provided  in  the  following  paragraphs.  These  installnients  are 
paid  until  the  commission  notifies  the  corporation  the  amount  of 
tas  as  computed  without  reference  to  invested  capital.    In  any 

SOSBerenue  Act  of  1918,  f  328  (a). 

804  Keg.  45,  Art  911.  It  seems  that  the  following  should  be  considered  in 
selecting  representative  corporations:  (1)  a  representative  corporation  should 
be  fairly  representative  of  all  corporations  engaged^  in  the  same  general  line 
of  business,  as  that  of  the  corporation  seeking  the  asseasment  under  this  pro- 
vision of  the  law;  (2)  it  should  operate  in  the  same  general  vioinrty:  (3)  it 
should  approximate  in  gross  sales,  gross  earnings,  and  net  earnings;  (4)  it 
should  approximate  as  to  manner  and  form  of  organization,  eflpecially  financ- 
ing; and  (5)  it  should  have  been  in  business  for  approxbnately  the  same 
length  of  time. 

Revenue  Act  of  1918,  I  328  (b) . 

F.  T.— 45 
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case,  the  actual  ratio  when  ascertained  will  be  used  in  determining 
the  correct  amount  of  the  tax.  If  the  correct  amount  of  the  tax 
when  determined  exceeds  50%  of  the  net  income  any  excess  of  the 
correct  installments  over^the  amounts  actually  paid  will  become 
due  and  payable  ten  days  after  notice  and  demand  together  with 
interest  at  the  rate  of  one-half  of  one  per  cent,  per  month  on  such 
excess  from  the  time  the  installme;nt  was  due.  If,  on  the  other 
hand,  the  correct  determination  of  the  amount  of  the  tax  is  less 
than  the  amount  on  which  installments  have  been  paid  the  law 
impliedly  provides  that  the  amount  so  paid  shall  either  be  credited 
to  the  installments  falling  due  after  final  determination^  or  if  all 
the  installments  have  been  paid  before  the  tax  is  finally  determined 
the  amount  shall  be  refunded  in  the  usual  manner.**®  No  interest 
however  will  be  paid  to  the  taxpayer  on  excess  amounts  paid  in 
the  first  instance.  The  Treasury  Department  requires  every  corpo- 
ration of  this  class  which  pays  a  tax  based  on  50%  of  its  net  income, 
although  the  tax  computed  on  the  basis  of  its  invested  capital  is 
greater,  to  file  a  claim  for  abatement  on  Form  47  for  the  excess  oveiv 
50%  of  its  net  income.*^  The  filing  of  such  claim  appears  to  be 
required  for  the  purpose  of  observing  the  routine  of  the  Treasury 
Department. 

Determination  op  First  Installment  op  Tax  in  Special  Ca^s. 
In  the  case  of  any  corporation,  other  than  a  foreign  corporation, 
where  absolutely  no  data  are  available  for  the  determination  of  the 
invested  capital  for  the  taxable  year,  the  installments  of  the  tax  will 
be  determined  in  the  first  instance  upon  the  basis  of  a  war-profits 
and  excess-profits  tax  equal  to  50%  of  the  net  income.  In  any 
other  case  in  which  application  is  made  for  assessment  by  reference 
to  representative  corporations,  other  than  the  case  of  a  foreign  cor- 
poration, but  including  a  case  where  the  invested  capital  for  the 
taxable  year  can  not  be  accurately  determined,  but  where  a  minimum 
amount  of  invested  capital  as^  to  which  there  is  no  question,  can  be 
determined,  the  installments  will  be  determined  in  the  first  instance 
upon  the  basis  of  a  war-profits  and  excess-profits  tax  computed  by 
using  the  minimum  invested  capital,  such  tax  not  to  exceed  an 
amount  equal  to  50%  of  the  net  income.*** 

806  Revenue  Act  of  1918,  §328;  Reg.  45,  Art.  914. 

807  Letter  from  Treasury  Department  dated  October  16,  1919;  W.  T.  8. 
1919,  1 1058. 

SOS  Beg.  45,  Art  912. 
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Determination  of  First  Installment  of  Tax  in  the  Case  op 
Foreign  Corporation.  In  the  case  of  a  foreign  corporation  the 
installments  of  the  tax  will  be  determined  in  the  first  instance 
npon  the  basis  of  a  war-profits  and  excess-profits  tax  computed  by 
nsing  its  invested  capital  for  the  taxable  year  1917,  such  tax  not 
to  exceed  an  amount  equal  to  50%  of  the  net  income.  For  this 
purpose  the  invested  capital  for  1917  will  be  adjusted  for  any  sub- 
sequent changes  in  its  amount,  due  to  cash  or  property  paid  in  or 
withdrawn  or  to  surplus  or  undivided  profits  of  prior  years  re- 
tained in  the  business  and  properly  attributable  to  its  business 
within  the  United  States.  If  the  tax  for  1917  was  determined  by 
assessment  with  reference  to  representative  corporations,  the  con- 
structive capital  which  would  result  in  a  tax  equivalent  to  the 
tax  so  determined  will  be  used.**^ 

Commissioner  to  Keep  Record.  The  Commissioner  is  required 
to  keep  a  record  of  all  cases  in  which  the  tax  is  determined  with- 
out reference  to  invested  capital  containing  the  name  and  address 
of  the  taxpayer,  the  business  in  which  engaged,  the  amount  of 
invested  capital  and  net  income  shown  by  the  return.*^®  The  Com- 
missioner is  required  to  furnish  a  copy  of  such  record/ and  other 
detailed  information  with  respect  td  such  cases  when  required  by 
resolution  of  either  House  of  Congress  without  regard  to  the  re- 
strictions usually  imposed  upon  him  with  respect  to  divulging  in- 
formation contained  in  income  tax  returns.*^^ 

Incorporation  of  Business  of  Partnership  or  Individual.  In 
the  case  of  the  organization  as  a  corporation  before  July  1,  1919, 
of  any  business  in  which  capital  is  a  material  income-producing 
factor  and  which  was  previously  owned  by  a  partnership  or  in- 
dividual, the  net  income  of  such  trade  or  business  from  January 
1,  1918,  to  the  date  of  such  reorganization  may  at  the  option  of 
the  individual  or  partnership  be  taxed  as  the  net  income  of  a  cor- 
poration for  income  tax,  excess-profits  and  war-profits  tax  pur- 
poses. If  the  individual  or  partnership  chooses  to  adopt  this  method 
of  taxation  the  net  gncome  and  invested  capital  must  be  computed 

M»  Beg.  45,  Art.  913. 

810  The  law  also  requires  this  record  to  show  the  amount  of  invested  capital 
as  determined  under  subdivision  (a)  of  Section  328,  but  that  subdivision  does 
not  call  for  a  determination  of  invested  capital  and  hence  this  requirement 
is  meaningless. 

ill  Revenue  Act*  of  1918,  f  328  (c). 
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as  if  the  corporation  had  been  in  existence  on  and  after  January  1, 
1918,  and  in  such  cases,  (1)  amounts  distributed  on  or  after  Janu- 
ary 1, 1918,  from  the  earnings  will  be  taxed  to  the  recipients  as  divi- 
dends; (2)  all  the  provisions  of  the  income  tax  and  the  war-profits 
and  excess-profits  tax  sections  of  the  law  relating  to  corporations 
will  so  far  as  practicable  be  applied  to  such  trade  or  business;  (8) 
the  trade  or  business  will  be  subject  to  the  capital  stofek  tax  imposed 
by  Section  407  of  the  Revenue  Act  of  1917  and  Section  1000  of  the 
Revenue  Act  of  1918,  as  if  such  taxpayer  had  been  a  corporation 
on  and  after  January  1,  1918,  with  a  capital  stock  having  no  par 
value;  (4)  the  undistributed  profits  or  earnings  of  such  taxpayer 
will  not  be  subject  to  the  surtax.   The  adoption  of  any  other  date 
than  January  1,  1918,  for  such  purpose  is  not  permissible.    This 
option  to  be  taxed  as  a  corporation  does  not  apply  to  any  trade  or 
business  the  net  income  of  which  for  the  taxable  year  1918  was.  less 
than  20%  of  its  invested  capital  for  such  year.*" 

AflUiated  Corporations.  The  invested  capital  of  affiliated  corpo- 
rations •"  for  the  taxable  year  is  the  invested  capital  of  the  entire 
group  treated  as  one  unit  operated  under  a  common  control.  As 
a  first  step  in  the  computation  a  consolidated  balance  sheet  should 
be  prepared  in  accordance  with  standard  accounting  practices, 
which  will  reflect  the  actual  assets  and  liabilities  of  the  affiliated 
group.  In  preparing  such  a  balance  sheet  all  intercompany  items, 
such  as  intercompany  noterf*and  accounts  receivable  and  payable, 
should  be  eliminated  from  the  assets  and  the  liabilities,  respec- 
tively, and  proper  adjustments  should  be  made  in  respect  of  inter- 
company profits  or  losses  refiected  in  inventories  which  at  the  be- 
ginning or  end  of  the  taxable  year  contain  merchandise  exchanged 
between  the  corporations  included  in  the  affiliated  group  at  prices 
above  or  below  cost  to  the  producing  or  original  owner  corpora- 
tion. Such  consolidated  balance  sheet  will  then  show  (a)  the  cap- 
ital stock  of  the  parent  or  principal  company  in  the  hands  of  the 
public;  (b)  the  consolidated  surplus  belonging  to  the  stockholders 
of  the  parent  or  principal  company;  and  (c)  ^he  capital  stock,  if 
any,  of  subsidiary  companies  not  owned  by  the  parent  or  principal 
company,  together  with  the  surplus,  if  any,  belonging  to  such 
minority  interest.    In  computing  consolidated  invested  capital  the 

M«  Revenue  Act  of  1918,  §330;  Reg.  45,  Art  933. 
M8  See  p.  162. 
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starting  point  is  farnished  by  the  total  of  the  amounts  shown 
under  (a),  (b)  and  (c)  above.  This  total  must  be  increased  or 
diminished  by  any  adjustments  required  to  be  inade  under  the 
provisions  relating  to  invested  capital.*^* 

IntangibijE  Property  Paid  In.  The  following  rules  govern  the 
inclusion  of  intangible  property  in  invested  capital  of  affiliated  cor- 
porations: (1)  In  respect  of  corporations  whose  affiliation  is  in 
the  nature  of  parent  and  subsidiary  companies:  (a)  in  the  case 
of  intangible  property  bona  fide  paid  in  for  stock  or  shares  prior  to 
March  3, 1917,  there  may  be  included  in  invested  capital  an  amount 
not  exceeding  the  actual  cash  vajue  of  such  property  at  the  time 
paid  in  or  the  par  value  of  the  stock  or  shares  issued  therefor,  or  in 
the  aggregate  25  per  cent  of  the  par  value  of  the  total  stock  or 
shares  of  the  consolidation  outstanding  on  March  3,  1917  (deter- 
mined as  indicated  in  items  (a)  and  (c)  of  the  preceding  para- 
graph), or  in  the  aggregate  25  per  cent  of  the  par  value  of  the  total 
stock  or  shares  shown  on  the  consolidated  balance  sheet,  being  the 
amount  of  the  capital  stock  included  in  items  (a)  and  (c)  in  the 
preceding  paragraph,  at  the  beginning  of  the  taxable  year,  which- 
ever is  lowest;  and  (b)  in  the  case  of  intangible  property  bona  fide 
paid  in  for  stock  or  shares  on  or  after  March  3,  1917,  there  may  be 
included  in  invested  capital  an  amount  not  exceeding  the  actual 
cash  value  of  such  property  at  the  time  paid  in,  or  the  par  value 
of  the  stock  or  shares  issued  therefor,  or  in  the  aggregate  25  per 
cent  of  the  par  value  of  the  total  stock  or  shares  shown  by  the  con- 
solidated balance  sheet,  being  the  amount  of  the  capital  stock  in- 
cluded in  items  (a)  and  (c)  in  the  preceding  paragraph  outstand- 
ing at  the  beginning  of  the  taxable  year,  whichever  is  lowest,  (c) 
When  intangible  property  has  been  acquired  in  part  before  and  in 
part  after  March  3,  1917,  the  amounts  shall  be  ascertained,  respec- 
tively, under  (a)  and  (b)  above  and  in  the  aggregate  shall  in  no 
case  exceed  25  per  cent  of  the  par  value  of  the  total  stock  or  shares 
outstanding  at  the  beginning  of  the  taxable  year  shown  in  the  con- 
solidated balance  sheet,  being  the  amount  of  the  capital  stock  in- 
cluded in  items  (a)  and  (c)  in  the  preceding  paragraph.  (2)  In 
respect  of  corporations  affiliated  by  reason  of  ownership  by  the 
same  interests,  the  limitations  with  respect  to  the  inclusion  of  intan- 
gible property  in  invested  capital  set  forth  in  paragraphs  (4)  and 

«14Reg.  45,  Art.  864. 
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(5)  of  subdivision  (a)  of  Section  326  of  the  statute  shall  be  applied 
to  each  corporation  separately  and  the  aggregate  of  the  intangible 
property,  so  valued,  shall  be  included  in  invested  capital  in  the  con- 
solidated return.  In  respect  of  each  of  the  afiSIiated  corporations 
the  aggregate  of  the  amounts  ascertained  under  the  provisions  of 
paragraphs  (4)  and  (5)  shall  in  no  case  exceed  25  per  cent  of  the 
outstanding  capital  stock  of  such  corporation  at  the  beginning  of 
the  taxable  year.*^ 

Inadmissiblb  Assets.  Where  adjustment  is  required  in  respect 
of  inadmissible  assets,  such  adjustment  must'be  made  on  the  basis 
of  the  cohsoliiiated  balance  sheet  with  due  regard  to  the  adjust- 
ments and  eliminations  set. forth  in  the  preceding  paragraphs  and 
the  general  provisions  relating  to  inadmissible  assets.'^^ 

Stock  of  Subsidiary  Acquired  for  Cash.  When  all  or  substan- 
tially all  of  the  stock  of  a  subsidiary  corporation  was  acquired  for 
cash,  the  cash  so  paid  will  be  the  basis  to  be  used  in  determining 
the  value  of  the  property  acquired.**'' 

Stock  of  Subsidiary  Acquired  for  Stock.  Where  stock  of  a 
subsidiary  company  was  acquired  with  the  stock  of  the  parent  com- 
pany, the  amount  to  be  included  in  the  consolidated  invested  cap- 
ital in  respect  of  the  company  acquired  will  be  computed  in  the 
same  maimer  as  if  the  net  tangible  assets  and  the  intangible  assets 
had  been  acquired  instead  of  the  stock.  If  in  accordance  with  such 
acquisition  a  paid-in  surplus  is  claimed,  such  claim  must  be  sup- 
ported by  substantially  the  same  sort  of  evidence  as  is  required  in 
the  case  of  a  claim  for  paid-in  surplus  in  respect  of  tangible  prop- 
erty paid  in  by  a  stockholder  to  a  corporation  as  a  gift  or  at  a  value 
definitely  known  or  accurately  ascertainable  as  of  the  date  of  pay- 
ment clearly  and  substantially  in  excess  of  the  cash  or  other  consid- 
eration paid  by  the  corporation  therefor.*" 

Invested  CAPrPAL  for  Prewar  Period.  The  invested  capital  of 
affiliated  corporations  for  the  prewar  period  will  be  computed 
on  the  same  basis  as  the  invested  capital  for  the  taxable  year,  ex- 
cept that  where  any  one  or  more  of  the  corporations  included 
in  the  consolidation  for  the  taxable  year  were  in  existence  dur- 

815  Beg.  45,  Art.  865. 
«ie  Reg.  45,  Art.  866. 

«n  Reg.  45,  Art.  867 ;  T.  D.  2901,  modifying  T.  D.  2662. 
«l«Reg.  45,  Art.  868;  T.  D.  2901,  modifying  T.  D.  2662.    See  also  Reg.  45, 
Art  837 
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ing  the  prewar  period,  but  were  not  then  affiliated,  then  the 
average  consolidated  invested  capital  for  the  prewar  period  will 
be  the  average  invested  capital  of  the  corporations  which  were 
affiliated  in  the  prewar  period  plus  the  aggregate  of  the  average 
invested  capital  for  each  of  the  several  corporations  which  were 
not  affiliated  during  the  prewar  period.*^® 

Prewar  Net  Income  of  Affjuated  Corporations.  The  consol- 
idated net  income  of  affiliated  corporations  for  the  prewar  period 
will  be  the  average  consolidated  net  income  for  the  prewar  years 
of  such  of  the  several  corporations  included  in  the  consolidation 
for  the  taxable  year  as  were  affiliated  during  the  prewar  period 
plus  the  aggregate  of  the  average  net  income  for  each  of  the  cor- 
porations not  affiliated  during  the  prewar  period  which  were  in  ex- 
istence during  all  of  the  prewar  period  or  during  at  least  one 
full  year  within  the  prewar  period.  •  The  net  income  of  a  sub- 
sidiary corporation  organized  during  the  prewar  period  by  an 
existing  corporation  should  also  be  included.*** 

Balance  Sheet,  Every  corporation  is  required  to  submit  a 
balance  sheet  as  of  the  first  day  of  the  taxable  year  and  also  a 
balance  sheet  as  of  the  close  of  the  taxable  year.  Balance  sheets 
are  required  to  be  made  in  accordance  with  the  books  of  the  tax- 
payer and  changes  in  respect  of  any  items  therein  made  pur- 
suant to  the  regulations  are  to  be  explained  in  a  separate  state- 
ment attached  to  the  balance  sheet  to  which  it  relates.^* 

Betums.  Every  corporation  not  expressly  exempt  from  tax  and 
every  personal  service  corporation  must  make  a  return  regardless 
of  the  amount  of  its  net  income.***  Corporations  which  have  no 
taxable  income  for  the  year  are  required  to  fill  out  only  Sched- 
ules A  and  B  of  Form  1120,  which  relate  to  the  income  tax,  and 
the  schedules  in  support  thereof,  and  are  not  required  to  furnish 
the  other  information  called  for  by  this  form.***    Excess-profits 

S19Reg.  45,  Aft.  869.  See  p.  692.  Full  recognition,  however,  must  be  given 
to  the  provisions  of  Section  330  of  the  statute,  particularly  the  last  paragraj^ 
thereof,  and  of  articles  931-934,  lleg.  45. 

»WReg.  45,  Art  802. 

881  Beg.  41,  Art.  53.  As  to  the  preparation  of  consolidated  balance  sheets, 
see  p.  168. 

888  Reg.  45,  Art  621. 

888  Letter  from  Treasury  Deportment  dated  March  24,  1919;  W.  T.  8.  1919, 
1 1016. 
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tax  returns  are  now  a  part  of  the  income  tax  returns  of  cor- 
porations, and  are  governed  by  the  same  rules  as  to  time,  place, 
and  manner  of  filing. 

IlBTmiNS  IN  Special  Caseb.  Where  a  corporation  computes 
its  war-profits  credit  upon  the  basis  of  the  sum  of  (a)  the  spe- 
cific exemption  and  (b)  an  amount  equal  to  10  per  cent  of  the 
invested  capital  for  the  taxable  year,  the  items  on  form  1320 
which  relate  solely  to  the  net  income  or  to  the  invested  capital 
for  the  prewar  period  need  not  be  filled  in.*^  Where  a  corpora- 
tion enters  on  its  return  a  war-profits  and  excess-profits  tax  equal 
to  the  amount  of  the  maximum  tax,  the  items  on  form  112Q  which 
relate  solely  to  the  net  income  for  the  prewar  period  and  the  items 
which  relate  to  the  invested  capital  for  the  prewar  period  and 
for  the  taxable  year  need  not  be  filled  in.  Likewise  in  the  case 
of  a  foreign  corporation  the  same  items  may  be  disregarded,  ex- 
cept that  all  of  schedule  I  on  form  1120  should  be  filled  in  and 
balance  sheets  as  of  the  beginning  and  the  end  of  the  taxable  year 
for  the  entire  business  of  the  corporation  both  within  and  with- 
out the  United  States  should  be  submitted.  Corporations  which 
have  no  taxable  income  for  the  year  are  required  to  fill  out  only 
schedules  A  and  B  and  the  schedules  in  support  thereof  on  their 
(separate  or  consolidated)  returns  (Form  1120)  and  are  not  re- 
quired to  furnish  the  other  information  called  for  by  these  re- 
turns.*^ The  Commissioner  may  at  any  timp  specifically  call  for 
all  or  any  part  of  the  information  which  is  not  so  required  to  be 
centered  on  the  return.  In  any  case,  however,  where  a  claim  is 
made  for  assessment  by  reference  to  i'epresentative  corporations 
other  than  in  the  case  of  a  foreign  corporation,  the  corporation 
should  fill  out  all  items  of  the  return  so  far  as  possible  and  sub- 
mit a  statement  explaining  why  it  is  impracticable  to  fill  out  the 
entire  return.**® 

Time  and  Manner  of  Paying  Tax«  The  war-profits  and  excess- 
profits  taxes  are  to  be  paid  at  the  same  times  and  places,  in  the 

8S4Tele^ajn  from  Treasury  Department  dated  April  10,  1919;  W.  T.  8. 
1919,  H  1022.  Under  the  1917  Law  it  was  held  that  a  return  of  information 
aa  to  invested  capital  and  net  income  for  the  prewar  period  would  not  be  re- 
quired if  the  taxpayer  accepted  the  minimum  percentage  of  7%  as  a  deduction. 

886  Letter  from  Treasury  Department  dated  March  24,  1919;  W.  T.  8.  1919, 
If  1076. 

886  Beg.  45,  Axt.  962.  \ 
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same  manner,  and  subject  to  the  same  conditions,  as  provided  in 
the  case  of  payments  of  income  tax ;  that  is  the  tax  will  be  paid 
in  installments  on  the  dates  specified  with  reference  to  the  income 
tax.«" 

Penalties.  All  the  provisions  of  the  income  tax  law  not  inap- 
plicable, including  the  provisions  relating  to  penalties,  are  made 
applicable  to  the  filing  of  returns  and  payment  of  war-profits  and 
excess-profits  taxes.*** 

Administrative  Provisions.  In  general,  the  administrative  pro- 
visions applicable  to  the  income  tax  law  are  also. applicable  to  the 
administration  of  the  war-profits  and  excess-profits  tax  law.*** 

9Sn  Beveniie  Act  of  1918,  §  336.    As  to  the  tinie  and  manner  of  paying  income 
taxes  see  Chapter  35. 
888  Revenue  Act  of  1918,  |336. 
929  Bevenue  Act  of  1918,  f  336. 


CHAPTER  44 

TBDBS  CAPITAL  STOCK  TAX 

This  tax  is  popularly  known  as  the  Capital  Stock  Tax,  althougrh 
the  statute  describes  it  as  '*a  special  excise  tax  with  respect  to 
carrying  on  or  doing  business."  The  present  law^  describes  the 
tax  in  the  same  manner  as  did  the  1916  Law  '  and  imposes  a  tax 
on  and  after  July  1,  1918,  in  lieu  of  the  tax  imposed  by  the  1916 
Law.  The  tax  is  imposed  upon  every  domestic'  corporation* 
and  upon  every  foreign  •  corporation  doing  business  in  the  United 
States.  The  Revenue  Act  of  1918  in  imposing  this  tax,  does  not, 
like  the  1916  Law,  limit  the  corporations  taxed  to  those  organized 
**for  profit"  and  apparently  applies  to  every  corporation  having 
capital  stock  whether  organized  for  profit  or  not,  except  those 
exempt  from  income  tax  under  Section  231  of  the  Revenue  Act  of 
1918.*  The  tax  is  imposed  **with  respect  to  carrying  on  or  doing 
business"  and  is  payable  in  advance  by  every  taxable  corporation 
engaged  in  business  during  any  part  of  the  preceding  year. 

Definitions.  The  word  ** corporation"  is  used  in  this  chapter, 
unless  otherwise  stated,  in  the  sense  defined  in  the  Revenue  Act 
of  1918,  and  includes  a  corporation,  associat'on,  joint-stock  com- 
pany, or  insurance  company.''     The  phrase  **  taxable  y^ar"  as 

1  Revenue  Act  of  1918,  §  1000. 

«Act  of  September  8,  1916,  §407. 

8 The  term  "domestic"  when  applied  to  a  corporation,  means  "created 
or  organized  in  the  United  States,''  (Revenue  Act  of  1918,  §1),  including 
only  the  states,  the  territories  of  Alaska  and  Hawaii,  apd  the  District  of  Co- 
lumbia.    (Reg.  50,  Art.  11.) 

iThe  term  "corporation"  includes  "associations,  joint-stock  companies 
and  insurance  companies."  ^(Revenue  Act  of  1918,  11.) 

•  The  term  "foreign,"  when- applied  to  a  corporation,  means  created  or 
organized  outside  the  United  States.     (Revenue  Act  of  1918,  §  1.) 

«  Revenue  Act  of  1918,  §  1000.  The  1916  Law  provided  expressly  that  cor- 
porations exempt  under  the  provisions  of  Section  11  of  the  1916  income  tax 
law  were  also  exempt  for  purpose  of  the  capital  stock  tax. 

7  Revenue  Act  of  1918,  §  1 ;  Reg.  50,  Art.  11. 
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used  in  this  chapter  means  the  fiscal  year  of  the  Government  be- 
ginning on  the  first  day  of  July  of  each  calendar  year  and  ending 
on  the  last  day  of  June  the  year  following.  The  phrases  ''precede 
ing  year'*  and  ** preceding  taxable  year"  mean  the  twelve-month 
period  ending  immediately  prior  to  the  ** taxable  year''  as  above 
defined. 

Domestic  Corporations.  The  tax  applies  to  a  domestic  corpo- 
ration if  (a)  it  is  carrying  on  or  doing  business ;  (b)  has  capital 
stock;  (c)  was  engaged  in  business  for  some  part  of  the  preceding 
year  ending  June  30th,  and  (d)  is  not  one  of  the  corporations 
enumerated  as  exempt  for  purpose  of  income  tax.  The  1916  Law 
provided  that  the  corporation  should  be  organized  for  profit  and 
have  a  capital  stock  represented  by  shares.  In  this  respect  the 
1918  Law  IS  broader  in  its  scope  and  a  corporation  is  liable  to  the 
tax  whether  it  is  a  creature  of  statute  or  of  contract  and  whether 
or  not  it  is  organized  for  profit  or  has  a  capital  stock  represented 
by  shares.* 

Associations.  It  should  be  noted  that  the  law  applies  not 
only  to  corporations  but  also  to  all  associations  **  organized  in  the 
United  States"  and  in  this  respect  seems  to  be  broader  in  its  scope 
than  the  1909  Law,  which  was  construed  to  apply  only  to  corpo- 
rations, joint-stock  companies  or  associations  ''organized  under 
the  laws  of  the  United  States  or  of  any  State  or  Territory  of  the 
United  States  or  under  the  Acts  of  Congress  applicable  to  Alaska 
or*  the  District  of  Columbia. ' '  •  Apparently  it  was  the  intent  of 
Congress  to  make  the  present  ad  well  as  the  former  capital  stock 
tax  law  apply  to  associations  which  were  held  not  to  be  taxable 
under  the  1^909  Law,  because  not  organized  under  some  statute. 
The  Treasury  Department  has  ruled  that  associations  and  joint- 
stock  companies  include  associations,  common  law  trusts  and  or- 
ganizations by  whatever  name  known,  which  act  or  do  business 
in  an  organized  capacity,  whether  created  under  and  pursuant  to 

8  Reg.  50,  Art.  11. 

9  It  was  ^the  intention  of  Congress  to  embrace  within  the  1909  Law  only 
such  corporations  and  joint-stock  associations  as  were  organized  under  some 
statute  or  derived  from  that  source  some  quaUty  or  benefit  not  existing  at 
the  common  law.  (Eliot  v.  Freeman,  220  U.  S.  178.)  This  was  a  case  in- 
Tolving  a  so-called  ."Massachusetts  Beal  Estate  Trust''  which  was  held  not 
to  be  taxable  under  the  1909  Law  but  which  would  seem  to  be  taxable  under 
the  capital  stock  tax  law. 
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State  laws,  agreements,  declarations  of  trust,  or  otherwise,  the  n^t 
income  of  which,  if  any,  is  distributed  or  distributable  among  the 
members  or  shareholders  on  the  basis  of  the  capital  stock  which 
each  holds  or,  where  there  is  no  capital  stock,  on  the  basis  of  the 
proportionate  share  or  capital  which  each  has  or  has  invested  in 
the  business  or  property  of  the  organization.*® 

Association  Distinguished  From  Partnisship.  An  organization 
the  membership  interests  in  which  are  transferable  without  the 
consent  of  all  the  members,  however  the  transfer  may  be  other- 
wise restricted,  and  the  business  of  which  is  conducted  by  trus- 
tees or  directors  and  officers  Without  the  active  participation  of 
all  the  members  as  such,  is  an  association  and  not  a  partnership. 
A  partnership  bank  conducted  like  a  corporation  and  so  organ- 
ized that  the  interests  of  its  members  may  be  transferred  with- 
out the  consent  of  the  other  members  is  a  joint-stock  company  or 
association  within  the  meaning'  of  the  statute.  A  partnership 
bank  the  interests  of  whose  members  can  not  be  so  transferred 
is  a  partnership.** 

Association  Distinoxhshed  From  Trust.  Where  trustees  hold 
real  estate  subject  to  a  lease  and  collect  the  rents,  doing  no  busi- 
ness other  than  distributing  the  income  less  taxes  and  siiAilar 
expenses  to  the  holders  of  their  receipt  certificates,  who  have  no 
control  except  the  right  of  filling  a  vacancy  among  the  trustees 
and  of  consenting  to  a  modification  of  the  terms  of  the  trust,  no 
association  exists.  If,  however,  the  cestuis  que  trust  have  a  voice 
in  the  conduct  of  the  business  of  the  trust,  whether  through  the 
right  periodically  to  elect  trustees  or  otherwise,  the  trust  is  jin 
association  within  the  meaning  of  the  statute.** 

LiMFTED  Partnership  as  Partnership.  So-called  limited  part- 
nerships of  the  type  authorized  by  the  statutes  of  NIbw  York  and 
most  of  the  States  are  partnerships  and  not  corporations  within 
the  meaning  of  the  statute.  Such  limited  partnerships,  which  can- 
not limit  the  liability  of  the  general  partners,  although  the  spe- 
cial partners  enjoy  limited  liability  so  long  as  they  observe  the 
statutory  conditions,  which  are  dissolved  by  the  death  or  at- 
tempted transfer  of  the  interest  of  a  general  partner,  and  which 

10  Reg.  50,  Art.  12. 

11  Reg.  50,  Art.  13. 

12  Reg.  50,  Art.  14.    See  Oocker  v.  Malley,  249  U.  8.  223. 
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can  not  take  real  estate  or  sue  in  the  partnership  name,  are  so 
like  common  law  partnerships  as  to  render  impracticable  any 
differentiation  in  their  treatment  for  tax  purposed.  Michigan  and 
Illinois  limited  partnerships  are  partnerships.  A  California  spe- 
cial partnership  is  a  partnership.^' 

LiitrrBD  Partnership  as  Corporation.  On  the  other  hand,  lim- 
ited  partnerships  of  the  type  of  partnerships  with  limited  liability, 
or  partnership  associations  authorized  by  the  statutes  of  Penn- 
sylvania and  of  a  few  other  States  are  only  nominally  partner- 
ships. Such  so-called  limited  partnerships,  offering  opportunity 
for  limiting  the  liability  of  all  the  members,  providing  for  the 
transferability  of  partnership  shares,  and  capable  of  holding  real 
estate  and  bringing  suit  in  the  common  name,  are  more  truly 
corporations  than  partnerships  and  must  pay  the  tax  as  cor- 
porations. In  all  doubtful  cases  limited  partnerships  will  be 
treated  as .  corporations  unless  they  submit  satisfactory  proof 
that  they  are  not  in  effect  so  organized.  Michigan  partnership  as- 
sociations are  corporations.  Such  a  corporation  may  or  may  not  be 
a  personal  servic^  corporation.^*  A  personal  service  corporation  is 
liable  for  the  capital  stock  tax  notwithstanding  that  it.  reports  as 
a  partnership  for  purpose  of  the  income  and  excess-profits  taxes. 

Foreign  Corporations.  A  foreign  corporation  is  taxable  if  it 
(a)  is  ** carrying  on  or  doing  business  in  the  United  States** 
during  the  taxable  year;  (b)  was  engaged  in  business  in  the 
United  States  during  some  part^  of  the  preceding  year  ending 
June  30th;  (c)  is  not  one  of  the  corporations  enumerated  in  Sec- 
tion 231  of  the  law  as  exempt  from  income  tax,  and  (d)  has 
capital  employed  in  the  transaction  of  its  business  in  the  United 
States.**  It  is  to  be  noted  that  a  foreign  corporation  is  not 
subject  to  this  tax  merely  because  it  receives  income  from 
sources  within  this  country.  To  be  taxable,  a  foreign  corporation 
must  be  carrying  on  or  doing  business  in  the  United  States  and 
must  have  capital  employed  in  the  transaction  of  such  business. 
The  chapter  on  foreign  corporations,  in  the  foregoing  part  of  this 
book,  contains  decisions  and  rulings  which  define  what  is  **  doing 
business"  by  foreign  corporations,  and  such  decisions  and  rul- 

18  Reg.  50,  Art.  15. 

14  Reg.  50,  Art.  16. 

i»  Revenue  Act  of  1918,  §  1000. 
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ings  have  application  to  this  tax.  It  should  be  borne  in  mind, 
however,  that  some  of  the  rulings  with  respect  to  the  taxability 
of  foreign  corporations  under  the  income  tax  law  have  no  appli- 
cation to  this  law,  since  this  tax  is  imposed  only  when  the  for- 
eign  corporation  is  carr3dng  on  or  doing  business  in  this  coun- 
try and  has  capital  employed  in  the  transaction  of  eruch  busi- 
ness.** 

Bagis  and  Bate  of  Tax.  The  basis  of  the  capital  stock  tax  dif- 
fers accordingly  as  the  taxable  corporation  is  domestic  or  foreign 
or  is  an  insfurance  company. 

Domestic  Corporations.  The  basis  of  the  tax  in  the  case  of  all 
domestic  corporations  is  '^the  fair  average  value  of  its  capital 
stock  for  the  preceding  year  ending  June  30th.*'  No  deduction 
is  allowed  by  reason  of  the  fact  that  a  part  of  the  capital  stock 
may  be  represented  by  assets  in  foreign  countries  or  that  a  part 
of  the  capital  may  be  invested  in  business  and  a  part  may  not. 
The  rate  of  tax  is  $1  for  each  full  $1,000  of  the  fair  average  value 
of  the  capital  stock  in  excess  of  the  prescribed  deduction.  The 
tax  is  not  upon  the  par  value  of  the  capital  stock  but  upon  it^ 
fair  average  value  for  the  preceding  year  ending  June  30.  It  % 
on  an  entirely  different  basis  from  the  excess-profits  tax  which  is 
concerned  with  invested  capital,  and  not  with  the  present  fair 
value  of  the  capital.  The  fair  value  of  the  entire  capital  stock 
of  a  corporation  is  not  necessarily  the  product  of  the  market  value 
of  each  share  multiplied  by  the  number  of  shares.  Stock  in  the 
treasury  of  a  corporation  is  not  regarded  as  outstanding,  unless 
pledged  as  security  for  a  debt.  No  deduction  is  allowed  corpora- 
tions organized  in  the  United  States  for  capital  invested  outside 
the  United  States.  If  a  corporation  is  doing  aity  business  it  is 
taxed  on  its  entire  capital,  even  though  most  of  it  may  not  be  em- 
ployed in  the  business."  Prom  the  total  fair  average  value  of 
the  capital  stock,  the  sum  of  $5,000  is  deductible,  and  the  tax  is 
upon  each  full  $1,000  of  any  balance.  Accordingly,  corporations 
the  fair  value  of  whose  capital  stock' is  not  more  than  $5,000  are 
not  subject  to  any  tax.  However,  for  the  purpose  of  avoiding 
errors,  every  corporation  must  file  a  return,  even  though  the  par 

16  Laurentide  Co.,  Ltd.,  v.  Durey,  231  Fed.  223,  and  Bryant  ft  May,  Ltd. 
V.  Scott,  226  Fed.  875  are  eases  in  point.    See  p.  195. 

17  Reg.  50,  Art.  22. 
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value  or  the  fair  average  value  of  its  capital  stock  does  not  ex- 
ceed $5,000." 

Pair  Average  ValiJb  of  Capttal  Stock.  The  law  provides 
that  the  surplus  and  undivided  profits  must  be  included  in  esti- 
mating the  fair  average  value  of  the  capital  stock ;  that  is  to  say, 
the  capital  stock  representing  the  entire  ownership  of  the  prop- 
erty of  the  corporation  necessarily  includes  the  surplus  and  un- 
divided profits.  If  the  fair  average  value  is  determined  from  the 
book  value  they  are  included  in  the  assets ;  if  from  sales,  they  are 
necessarily  taken  into  consideration  in  establishing  the  market 
price;  and  if  from  net  income,  they  are  more  or  less  reflected 
through  the  earnings.**  Corporations  are  now  required  to  make 
three  exhibits:  Exhibit  A  being  a  conden3ed  balance  sheet;  Ex- 
hibit B,  quotations  or  outside  sales  prices ;  and  Exhibit  C,  the  an- 
nual income  for  a  period  of  five  years.  The  fair  average  value 
of  capital  stock  is  not  necessarily  the  book  value,  or  the  market 
value  or  even  the  earning  value,  although  it  is  often  more  directly 
dependent  upon  the  last.  The  taxpayer  is  required  to  report  'as 
the  fair  value  of  its  capital  stock  the  amount  reflected  by  the  ex- 
hibit showing  the  greatest  value.  However,  corporations  materi- 
ally affected  by  extraordinary  conditions  are  permitted  to  report 
the  amount  reflected  by  the  exhibit  which  in  their  opinion  more 
clearly  shows  the  required  value,  in  which  case  it  is  necessary 
to  attach  to  the  return  a  comprehensive  statement  explaining  why 
the  tax  should  be  so  assessed.  The  Commissioner  will  estimate 
the  fair  value  of  the  capital  stock  in  cases  regarded  as  involving 
any  understatement  or  undevaluation.*® 

ExHiBrr  A:  Condensed  Balance  Sheet.  This  exhibit  fur- 
nishes a  condensed  balance  sheet  as  of  the  closing  date  of  a  fiscal 

l«B6g.  50,  Art.  23. 

19  Heg.  50,  Art.  24. 

«0  Reg.  50,  Art.  102.  See  Form  707.  Prior  tolTuly  1,  1918,  it  was  the  practice 
of  the  Treasury  Department  to  determine  the  fair  average  value  of  capital  stock 
by  means  of  either  (a)  the  average  price  at  which  stock  had  sold  during  the  pre- 
ceding year  or  (b)  by  estimating  the  value  of  the  capital  stock,  taking  into  con- 
sideration the  surplus  and  undivided  profits  for  the  preceding  fiscal  year  as  well 
as  the  nature  of  the  business,  its  earning  capacity  and  average  dividends  paid 
from  profits  earned  during  the  preceding  five  years.  Only  in  exceptional  cases 
where  the  corporation  had  no  net  income  or  only  occasional  income  was  the 
value  of  the  capital  stock  predicated  upon  the  value  of  the  assets  of  the  cor- 
jporation.    Beg.  50,  Art.  102. 
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year  ending  on  June  30,  or  on  some  date  between  July  1  and 
June  30,  of  the  preceding  year.  In  one  column  the  value  shown 
on  the  books  of  account  is  required  to  be  stated  and  in  a  parallel 
column  adjustment  may  be  made  for  any  overstated  or  under- 
stated values  shown  on  the  books  of  account.  In  a  third  column 
the  taxpayer  is  required  to  show  the  difference  between  the  book 
values  and  the  **fair  value."  Any  material  di^erence  is  to  be 
explained  in  such  manner  as  to  enable  the  Commissioner  to  de- 
termine if  the  *  *  fair  value ' '  is  proper  and  acceptable.  In  making 
adjustments  from  book  values  to  fair  value  it  is  not  necessary 
for  the  taxpayer  to  make  corresponding  adjustments  on  its  books 
of  account.  In  the  event  that  the  taxpayer  holds  in  its  treasury 
any  of  its  own  stock  or  bonds  it  is  required  that  advice  be  given 
as  to  whether  such  stock  or  bonds  are  pledged  or  unpledged. 

ExHmrr  B :  Quotations  or  OursmE  SAiiES  Prices.  In  this  ex- 
hibit the  taxpayer  is  required  to  show  prices  quoted  on  a  recognized 
stock  exchange  or  on  the  New  York  Curb,  or  the  prices  at  which 
outside  sales  were  made  if  the  stock  was  not  listed,  for  the  period 
of  twelve  months  ending  with  the  close  of  the  taxpayer's  last  fiscal 
year.  A  statement  of  the  number  of  shares  involved  and  the  con- 
ditions under  which  sales  were  made  at  other  than  exchange  quota- 
tions must  accompany  the  return.  Sales  to  employees  or  directors 
for  qualifying  shares,  or  sales  which  were  restricted  as  to  resale,  or 
sales  at  prices  otherwise  specially  influenced,  are  not  considered 
representative  of  the  fair  value  of  the  entire  capital  stock  and 
should  not  be  reported. 

ExHmrr  C:  Annual  Income.  In  this  exhibit  the  taxpayer  is 
required  to  furnish  data  for  the  five  fiscal  years  ended  with  the 
close  of  the  taxpayer's  last  fiscal  year  or  for  the  period  during 
which  the  corporation  had  been  engaged  in  business,  if  for  a  shorter 
period.  The  net  income  reported  for  the  purpose  of  the  income 
tax  is  required  to  be  stated  in  this  exhibit.  Such  net  income,  how- 
ever, may  be  adjusted  by  deductions  or  additions  in  order  to  reach 
the  actual  operating  income.  Among  the  principal  items  which 
may  require  adjustment  are  stated:  income  taxes  not  deductible 
in  computing  income  subject  to  tax;  losses  not  fully  d!eductible; 
dividends  from  other  corporations  not  included  in  computing  in- 
come subject  to  tax;  income  exempt  for  purpose  of  the  income 
tax;  expenditures  made  for  additions  or  betterments,  or  reserves 
for  such  purposes,  made  against  income  whether  direct  or  through 
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expenses.  The  adjusted  income  will  be  averaged  for  the  years 
reported  and  such  ayerage  income  capitalized  at  such  percentage 
as  the  officers  of  the  company  making  the  return  from  their  special 
familiarity  with  the  business  know  representative  enterprises  in 
their  line  in  their  locality  must  earn  in  order  to  maintain  their 
stock  at  par.  In  other  words,  if  enterpriser  engaged  in  a  similar 
business  find  it  necessaVy  on  the  average  to  earn  8%  on  their 
issued  capital  stock  to  keep  the  value  of  their  stock  at  par,  the  net 
income  of  the  corporation  making  the  report  is  to  be  capitalized 
by  dividing  it  by  .08.  If  possible,  illustrations  drawn  from  similar 
corporations  should  be  cited  in  support  of  the  percentage  adopted. 
The  purpose  of  this  schedule  is  to  permit  the  taxpayer  to  take 
into  consideration,  any  and  all  abnormal  conditions  affecting  the 
book  value  of  the  assets  or  the  earning  power  of  the  corporation  as 
shown  by  its  average  net  income.  Such  opportunity  having  been 
given,  the  book  value  of  the  assets  and  the  capitalized  net  income 
are  compared  with  the  actual  sales  prices  of  the  stock  and  the 
largest  of  the  three  is  taken  as  representing  the  fair  average  value 
of  the  capital  stock  unless  the  Commissioner  can  be  convinced  that 
one  of  the  other  two  values  more  clearly  reflects  the  fair  average 
value  of  the  capital  stock.** 

Foreign  Corporations.  The  tax  is  at  the  rate  of  $1  for  each 
full  $1,000  of  the  capital  of  a  foreign  corporation  actually  em- 
ployed in  the  transaction  of  its  business  in  the  United  States, 
and  is  in  all  cases  to  be  computed  on  the  basis  of  the  average 
amount  of  capital  so  employed  during  the  preceding  year  ending 
June  30.  The  basis  of  the  tax  is  accordingly  different  from 
that  in  the  case  of  domestic  corporations,  which  pay  a  tax  meas< 
ured  by  the  fair  average  value  of  their  capital  stock.  No  de« 
duction  from  the  total  fair  average  value  is  allowed  in  com- 
puting the  tax.**  The  **  capital  employed  in  the  transaction  of  its 
business  in  the  United  States"  means  that  portion  of  the  total 
capital,  surplus  and  undivided  profits  of  the  foreign  corporation 

UBeg.  50,  Art.  102.  See  Form  707.  It  has  been  held  that  income  and 
excess-profits  taxes  may  be  properly  deducted  from  net  income,  as  reported 
under  Exhibit  C,  even  though  not  actually  paid,  if  the  amount  has  been  defi- 
nitely determined  and  explanations  are  submitted  for  consideration  in  the 
final  audit.  (Telegram  from  Treasury  Department  dated  July  10,  1919: 
W.  T.  S.,  If  3126.) 

M  Reg.  50,  Art.  32. 

F.  T.— 46 
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ntilized  for  the  purpose  of  doing  business  in  the  United  States. 
The  tax  is  imposed  upon  capital  employed  irrespective  of  its 
nature,  whether  borrowed,  paid  in,  or  earned.  Any  surplus  or 
undivided  profits  invested  in  United  States  bonds  or  other  se- 
curities having  no  connection  whatever  with  the  actual  busi- 
ness of  the  corporation  transacted  in  this  country  is  not  '^cap- 
ital employed  in  the  transaction  of  its  business  in  the  United 
States."  ••  A  foreign  corporation  may  have  income  from  sources 
within  the  United  States  for  the  purpose  of  the  income  tax  and 
yet  not  have  capital  employed  in  the  transaction  of  business  here 
for  the  purpose  of  the  capital  stock  tax.  A  foreign  corporation 
actually  itself  not  doing  business  in  the  United  States  is  not  sub- 
ject to  the  tax,  and  accordingly  the  investment  of  a  part  of  its 
funds  in  United  States  stocks  and  securities  would  not  constitute 
capital  employed  in  its  business  in  the  United  States.  But  if  a 
corporation  does  business  here, -then,  although  the  mere  invest- 
ment of  funds  in  United  States  securities  is  not  such  a  taxable 
employment  of  capital,  such  investment  will  constitute  capital 
employed  in  the  transaction  of  business  in  the  United  States  if 
made  in  a  subsidiary  corporation  which  the  foreign  corporation 
uses  as  an  instrumentality  for  the  successful  conduct  of  its  own 
business  here.  Thus  funds  of  a  foreign  corporation  invested  in 
the  purchase  of  facilities,  though  apparently  independent,  for 
the  purpose  of  its  business  here,  or  the  purchase  of  stock  and  se- 
curities of  a  subsidiary  corporation  for  the  same  purpose,  will 
constitute  capital  employed  in  the  transaction  of  business  in 
the  United  States.  A  foreign  corporation  may  not  escape  taxa- 
tion by  organizing  or  purchasing  stock  of  another  corporation  to 
own  the  facilities  which  the  taxpayer  needs  in  its  business.  A 
foreign  corporation  may  employ  capital  in  the  transaction  of  it^ 
business  in  the  United  States  in  various  ways,  as,  for  example,  in 
the  investment  of  funds  in  property  in  the  United  States  used 
in'  its  business,  in  stocks  and  securities  of  subsidiary  corpora- 
tions as  explained  above,  in  bills  and  accounts  receivable  repre- 
senting business  done  in  the  United  States,  in  merchandise  kept 
here  for  sale,  in  materials  manufactured  here,  and  in  deposits 

W  Letter  from  Treasury  Department  dated  Febroary  10,  1919;  W.  T.  8. 
1918,  113131;  Telegram  from  Treasury  Department  dated  October  30,  1919; 
W.  T.  8.,  1919,  t  3128. 
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• 

in  United  States  banks  maintained  for  use  in  business  here,  and 
not  merely  for  convenience  or  investment.**  In  general,  approx- 
imately such  proportion  of  the  entire  capital  of  a  foreign  cor- 
poration  will  probably  be  employed  in  the  transaction  of  its 
business  in  the  United  States  as  the  gross  amount  of  its  business 
in  the  United  States  bears  to  its  total  gross  business,  but  this  is 
not  always  true,  for  a  corporation  may  conceivably  transact  a 
greater  or  less  volume  of  business  in  one  country  than  in  an- 
other on  the  same  amount  of  capital.  The  basis  of  the  tax  is 
the  average  amo^unt  of  capital  employed  in  the  transaction  of 
business  in  the  United  States  during  the  preceding  fiscal  year. 
It  will  usually  be  sufficient  to  determine  the  amount  of  capital 
so  employed  at  the  beginning  of  such  year  and  the  amounts  so 
employed  at  the  end  of  such  year  and  to  divide  the  sum  of  such 
amounts  by  two.  However,  where  there  have  been  material 
changes  in  the  amount  of  capital  the  average  amount  should 
be  determined  with  due  regard  to  the  times  at  which  such 
changes  occurred.  The  foreign  corporation  may,  if  desired, 
compute  the  average  amount  of  capital  employed  on  a  monthly 
basis.* 

Stock  Insurance  Companies.  Insurance  companies  having 
capital  stock,  as  distinguished  from  mutual  insurance  companies, 
are  taxable  like  other  corporations,  whether  domestic  or  foreign. 
In  ascertaining  the  fair  value  of  their  capital  stock  for  the  purpose 
of  the  tax,  liowever,  such  deposits  and  reserve  funds  of  insurance 

MReg.  50,  Arts.  33  and  34.    See  T.  D.  2467. 

t6  Beg.  50,  Arts.  34  and  35.  One  of  the  rules  prescribed  by  the  Treasury 
Department  for  determining  capital  employed  in  the  transaction  of  business 
of  a  foreign  corporation  in  the  United  States  for  the  year  ending  June  30, 
'1917,  was  as  follows:  (1)  Take  the  entire  invested  capital  of  the  corporation, 
as  shown  by  its  last  return  within  the  year  ending  June  30  for  the  purpose 
of  the  war  excess-profits  tax  imposed  by  the  Act  of  October  3,  1917,  or  if 
no  such  excess-profits  tax  return  has  been  made  by  the  corporation,  compute 
the  invested  capital  for  its  fiscal  year  ending  within  the  year  ending  June 
30  in  accordance  with  the  War  Excess  Profitis  Tax  Begulations.  (2)  Find  the 
proportion,  expressed  in  percentage,  which  the  net  income  from  sources  with- 
in the  United  States  bears  to  the  entire  net  income  for  the  fiscal  year  ending 
within  the  year  ending  June  30,  such  income  being  ascertained  upon  the  same 
basis  and  in  the  same  manner  as  for  the  income  and  excess-profits  taxes.  (3) 
Apply  the  percentage  found  in  (2)  to  the  average  invested  capital  ascertained 
ill  (1),  the  result  being  the  amounc  of  capital  invested  in  the  United  States. 
(Reg.  38  Rev.,  Art.  20.) 
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companies  as  they  are  required  by  law  or  contract  to  maintain  or 
hold  for  the  protection  of  or  payment  to  or  apportionment  among 
policyholders,  and  reserves  which  represent  actually  accrued  liabil- 
ities, the  credits  to  which  are  deducted  from  gross  income  as  ordin- 
ary and  necessaiy  business  expenses,  are  to  be  omitted  from  the 
calculation.  But  if  the  fair  average  value  is  estimated  from  the 
market  price  of  the  shares  of  stock  of  the  company,  no  deduction 
for  deposits  or  reserves  is  proper  from  the  total  value  so  estab- 
lished.**  • 

Mutual  Insurance  Companies.  The  tax  applies  to  domestic 
and  foreign  mutual  insurance  companies.  A  mutual  protective  as- 
sociation organized  under  a  statute,  whose  only  source  of  revenue 
is  the  assessments  paid  by  its  members  and  whose  net  income  for 
each  year  is  paid  into  a  reserve  fund,  constituting  the  sole  resource 
of  the  company,  aside  from  current  assessments  for  the  payment  of 
losses,  is  an  insurance  company  within  the  meaning  of  the  statute. 
A  voluntary  unincorporated  association  of  employees  formed  for 
the  purpose  of  relieving  sick  and  aged  members  and  the  depend- 
ents of  deceased  members  is  an  insurance,  company,  whether  the 
fund  for  such  purpose  is  created  wholly  by  membership  dues  or 
partly  by  contributions  from  the  employer.'*^ 

Domestic  Mutual  Insurance  Companies.  The  tax  is^  $1  for 
each  full  $1,000  of  the  excess  over  $5,000  of  the  sum  of  (a)  the  sur- 
plus or  contingent  reserves  maintained  for  the  general  use  of  the 
business  and  (b)  any  reserves  the  net  additions  to  which  are  in- 
cluded in  net  income  for  the  purpose  of  the  income  tax,  in  both 
cases  figured  as  of  the  close  of  the  last  taxable  year  of  the  company. 
The  net  addition  required  by  law  to  be  made  within  the 
taxable  year  to  reserve  funds,  including  in  the  case  of  as- 
sessment insurance  companies  the  actual  deposit  of  sums  with 
State  or  Territorial  ofScers  pursuant  to  law  as  additions  to  guar- 
antee or  reserve  funds  and,  in  the  case  of  corporations  issuing  poli- 
cies covering  life,  health  and  accident  insurance  combined  in  one 
policy  issued  on  the  weekly  premium  payment  plan  continuing  for 

«e  Reg.  50,  Art.  41. 

87  Reg.  50,  Art.  61.  Revenue  Act  of  1918,  1 1000  (c).  Under  the  1916  capi- 
tal stock  tax  law  it  was  held  that  mutual  insurance  companies  and  other  associa* 
tious  not  having  capital  stock  represented  by  shares  would  be  held  exempt 
from  the  tax  in  the  absence  of  a  basis  for  the  computation  thereof  under  that 
law.     T.  D.  2364. 
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life  and  not  subject  to  cancellation,  including  such  portion  of  the 
net  addition  not  required  by  law  made  within  the  taxable  year  to 
reserve  funds  as  is  needed. for  the  protection  of  the  holders  of  such 
combination  policies,  is  not  included  in  net  income  for  the  purpose 
of  the  income  tax.** 

Foreign  Mlttual  Insurance  Companies.  The  tax  is  $1  for 
each  full  $1,000  of  the  same  proportion  of  the  sum  of  (a)  and  (b) 
in  the  last  paragraph  which  the  reserve  fund  upon  business  trans- 
acted within  the  United  States  is  of  the  total  reserve  upon  all  busi- 
ness transacted,  calculated  as  of  the  dose  of  the  last  taxable  year 
of  the  company.** 

Holding  Compames.  The  Treasury  Department  held  under 
the  1916  Law  that  a  domestic  holding  company  whose  objects  and 
activities  were  exclusively  restricted  to  holding  the  stock  and  secur- 
ities of  other  corporations,  was  not  ''doing  business"  and  was, 
therefore,  not  subject  to  tax.**  This  ruling  was  based  upon  a 
case*^  holding  that  no  holding  company  can  exist  without  a  cor- 
porate activity  involved  in  the  exercise  of  control  of  its  subsidiaries 
through  stock  ownership,  but  such  corporate  activity  is  not  the 
exercise  of  a  franchise  which  is  subject  to  an  excise  tax.  If  a  hold- 
ing company  is  '^ doing  business"  no  deduction  is  allowed  to  it  for 
the  tax  paid  by  its  subsidiary.**  Foreign  holding  companies  are 
held  by  the  Treasury  Department  to  be  subject  to  the  same  rule. 

Subsidiary  Companies.  A  subsidiary  company  is  taxed  regard- 
less of  its  relations  to  the  principal  or  parent  company.**  The  law 
does  not  provide  against  taxation  of  the  value  of  the  capital  stock 
of  parent  and  subsidiary  corporations,  although  the  value  of  both 
may  be  supported  in  part  by  the  same  assets. 

Corporation  Engaged  in  Business  During  Preceding  Year. 
The  tax  being  payable  in  advance  does  not  apply  to  any  corporation 

MReg.  50,  Art.  62. 

89  Reg.  50,  Art.  62. 

80  Reg.  50,  Art  19.  Reg.  38  Rev.,  Art.  6.  These  regulations  reversed  the 
earlier  holding  of  the  Treasury  Department,  and  were  based  upon  the  case 
cited  in  the  next  note.    See  T.  D.  2429.    T.  D.  2503. 

SlButterick  Co.  v.  U.  8.,  240  Fed.  539;  U.  S.  v.  Nipissing  Mines  Co.,  206 
Fed.  431.  See  the  paragraph  on  Carrying  on  or  Doing  or  Engaging  in  Busi- 
ness, post. 

88  Reg.  50,  Art.  106;  Reg.  38  Rev.,  Art  24. 

88  Revenue  Act  of  1918,  1 1000  (a)  (1).  Reg.  50,  Art.  106.  See  T.  D.  2493, 
as  amended  by  T.  D.  2509. 


726  THE  CAPITAL  STOCK  TAX 

which  was  not  engaged  in  business  during  any  part  of  the  fiscal 
year  preceding  the  year  for  which  the  tax  is  due,  but  if  it  was  in 
business  even  one  day  of  the  preceding  year  and  one  day  of  the 
taxable  year,  it  is  subject  to  the  tax.**  There  is  no  relation  between 
the  amount  of  the  tax  payable  .and  the  length  of  time  the  corpora- 
tion was  in  business.  A  corporation  engaged  in  business  during 
a  part  of  the  preceding  year,  but  not  engaged  in  business  at  the 
beginning  of  the  taxable  year,  is  not  required  to  make  any  return 
if  it  is  dissolved  or  in  process  of  disvsolution,  but  if  it  is  only  tempo- 
rarily inactive  and  subsequently  during  the  year  engages  in  busi- 
ness it  should  file  a  return  in  the  month  in  which  it  recommences 
business.  A  corporation  organized  after,  the  beginning  of  a  tax- 
able year  is  not  subject  to  the  tax  for  the  remaining  portion  of 

the  year  in  which  it  was  organized,  but  when  one'  corporation  sue- 

• 

ceeds  another  on  July  1  of  any  year  and  pursuant  to  an  agreement 
entered  into  between  the  respective  organizations  during  the  pre- 
ceding fiscal  year  ceases  to  do  business  at  that  time,  the  business 
being  carried  on  thereafter  by  the  new  concern,  the  new  corpora- 
tion is  liable  to  the  tax.  ''Engaged  in  business'*  in  the  case  of  a 
foreign  corporation  means  engaged  in  business  in  the  United 
States.'* 

Inactive  Corporations.  A  domestic  corporation  is  not  taxable 
unless  it  carries  on  or  does  business  in  the  taxable  year.  But  if  such 
corporation  has  paid  the  special  excise  tax  at  the  beginning  of  the 
taxable  year  and  ceases  to  do  business  before  the  close  of  that 
year,  no  refund  is  allowed  for  that  portion  of  the  year  in  which  the 
corporation  does  no  business.**  The  same  rule  applies  in  respect  of 
foreign  corporations  except  that  the  business  in  question  must  be 
engaged  in  or  carried  on  or  done  in  the  United  States. 

Carrjong  on  or  Doing  Business  During  Taxable  Year.  A  do- 
mestic corporation  not  engaged  in  business  at  the  beginning  of 
the  taxable  year  is  not  required  to  file  a  return  or  pay  a  tax,  al- 
though it  may  have  been  engaged  in  business  during  a  part  of 
the  preceding  year.  If  such  corporation  resumes  business  at  any 
time  during  the  taxable  year,  it  will  be  required,  at  that  time,  to 
make  a  return  and  pay  the  tax  for  the  proportion  of  the  year  in 

84  Reg.  50,  Art.  51;  Beg.  38  Rev.,  Art.  11;  T.  D.  2417. 

85  Reg.  50,  Art.  51. 

86  See  B.  S.,  §  3297. 
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which  it  intends  to  do  business.  In  such  cases  the  tax  is  computed 
proportionately  from  the  first  day  of  the  month  in  which  it  carries 
on  or  does  business  to  the  end  of  the  taxable  year.  Thus,  if  a  cor- 
poration was  engaged  in  business  during  some  part  of  the  preceding 
year,  but  was  not  engaged  in  business  on  the  first  day  of  the  tax- 
able year,  but  subsequently  engages  in  business  in  the  third  month 
of  the  taxable  year,  the  return  is  required  to  be  filed  and  the  tax 
be  paid  at  that  time,  for  ten-twelfths  of  the  full  taxable  year.  If 
an  inactive  corporation  was  not  engaged  in  business  tluring  any 
part  of  the  preceding  year,  it  is  not  taxed  in  the  year  it  resumes 
activity,  but  makes  a  return  and  pays  the  tax  at  the  beginning  of 
the  next  taxable  year.'*'  A  corporation  organized  after  the  be- 
ginning of  the  taxable  year  is  not  subject  to  tax  for  the  remaining 
portion  of  the  year  in  which  it  was  organized,  but  when  one  corpo- 
ration succeeds  another  at  the  beginning  of  a  taxable  year,  and  the 
old  corporation,  pursuant  to  an  agreement  entered  into  between 
the  respective  organizations  during  the  preceding  year,  ceases  to 
**do  business"  at  that  time,  the  business  being  carried  on  there- 
after by  the  new  concern,  the  new  corporation  is  liable  to  tax.'* 

Carrying  on  or  Doing  Business.  The  tax  is  imposed  ' '  with  re- 
spect to  the  carrying  on  or  doing  business"  by  a  corporation.  It 
may  be  described  generally  as  a  tax  upon  the  doing  of  business 
in  the  capacity  of  a  corporation,  joint-stock  company,-  or  insur- 
ance company.  ** Business"  is  a  very  comprehensive  term  and 
embraces  everything  about  which  a  person  can  be  employed. 
Every  corporation  that  is  doing  business,  and  no  corporation  that 
'  is  not  carrying  on  or  doing  business,  is  subject  to  the  tax.  As 
corporations  are  organized  to  do  business,  every  existing  corpora- 
tion will  be  presumed  to  be  subject  to  the  tax  unless  it  submits 
proof  satisfactory  to  the  Commissioner  that  it  is  not  doing  busi- 
ness. The  distinction  is  between  the  mere  ownership  of  property 
and  the  actual  doing  of  business  in  the  capacity  above  designated. 
The  fair  test  is  whether  a  corporation  has  reduced  its  activities  to 
the  owning  and  holding  of  property  and  the  distribution  of  its 
avails  and  doing  only  the  acts  necessary  to  continue  that  status, 
or  is  still  active  and  is  maintaining  its  organization  for  the  pur- 
pose of  continued  efforts  in  the  pursuit  of  profit  and  gain  and  such 

S7Beg.  38  Rev.,  Arts.  1  and  11. 
3«Beg.  38  Rev.,  Art.  11. 
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activities  as  are  essential  to  those  purposes.^   The  meaning  of  the 
term  '^ engaged  in  business"  in  relation  to  domestic  corporationfi 
was  defined  by  a  number  of  decisions  under  the  1909  Law,  with 
particular  reference  to  cai^s  where  corporations  had  ceased  to 
do  business.    Thus,  it  was  held  that  where  a  corporation,  orig- 
inally organized  for  the  purpose  t)f  owning  and  renting  an  office 
building,  leased  its  property  for  130  years,  its  sole  authority  un- 
der its  charter  thereafter  being  to  hold  the  title  subject  to  the 
lease  and  to  receive  and  distribute  the  rentals  which  might  accnie 
under  the  terms  of  the  lease,  or  the  proceeds  of  any  sale  of  the 
land  should  it  be  sold,  it  was  not  engaged  in  business  within  the 
meaning  of  that  law.*^   TJhe  actual  terms  of  the  lease  will  assist  in 
deciding  a  question  of  this  kind.    In  another  case,  it  was  held  that 
a  railroad  corjJoration  which  had  leased  its  property  for  a  term 
of  years,  and  parted  with  its  control  and  management,  maintain- 
ing, however,  its  corporate  organization,  collecting  rentals  from 
the  lessee,  and  distributing  the  same  among  its  stockholders,  was 
not  engaged  in  business.    The  mere  receipt  of  interest  and  divi- 
dends from  invested  funds,  bank  balances,  and  the  like,  and  the 
distribution  among  the  stockholders  of  a  corporation,  amount  to 
no  more  than  receiving  the  ordinary  fruits  that  arise  from  the 
ownership  of  property  and  do  not  constitute  doing  business.    The 
mere  ownership  of  undeveloped  coal  or  timber  lands,  without 
operating  them,   does   not   constitute   doing  business.**     Where, 
however,  a  corporation  was  organized  to  build  and  le^se  property, 
the  fact  that  it  had  leased  all  of  its  property  and  did  nothing  ex- 
cept collect  and  distribute  the  rents,  did  not  exempt  it  from  the 
tax,  since  such  collection  and  distribution  of  rents  from  the  leased 
property  was  the  business  for  which  it  was  organized.**    A  com- 
pany whose  activities  include  something  more  than  the  mere  hold- 
ing of  property  and  the  distribution  of  the  receipts  thereof  is 

89  Beg.  50,  Art  17.  Beg.  38  Bey.,  Art.  4.  Von  Baombach  y.  Sargent  Land 
Co.,  242  U.  S.  503. 

40Zonne  v.  Minneapolis  Syndicate,  220  IT.  S.  187.  In  a  later  case  it  was 
held  that,  although  a  corporation. might  haye  power  to  do  business  under  its 
oharter,  if  it  had  leased  all  its  property  and  was  merely  collecting  rent  it  was 
not  engaged  in  business.  XJ.  S.  y.  Emery,  etc.,  Co.,  237  U.  S.  28;  Beg.  50, 
Art.  19. 

ttMcCoach  V.  Mine  Hill  &  Schuylkill  Hayen  B.  B.  Co.,  228  U.  S.  295; 
West  End  Street  By.  Co.  v.  Malley,  246  Fed.  626.    Beg.  50,  Art.  19. 

48  Bio  Grande  Junction  By.  Co.  y.  U.  S.,  51  Ct.  dt.  274. 
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^^ doing  and  enga^ng  in  business."^'     These  and  other  deci- 
sions** will  be  followed  by  the  Treasury  Department  where  the 

'decisions  are  by  the  United  States  Supreme  Court  or,  if  by  the 
lower  courts,  have  been  acquiesced  in  by  the  Department.  Corpo- 
rations organized  for  the  purpose  of  buying,  owning,  exploring, 
developing,  leasing,  improving,  selling  and  dealing  in  lands,  min- 
ing properties,  tenements,  and  hereditaments,  are  considered  to  be 

.  engaged  in  business  if  they  perform  any  of  their  powers.  It  is  not 
necessary  that  such  a  corporation  be  an  operating  company  in  or- 
der to  be  taxable  under  this  law.  If  a  corporation  is  doing  any  one 
of  the  several  things  it  is  authorized  to  do,  by  its  charter,  it  is 
carrying  on  or  doing  business  and  subject  to  this  tax.**  But  if  a 
corporation  is  solely  a  holding  company  it  is  not  carrying  on  or 
doing  business  within  the  meaning  of  the  law.*^  Corporations,  all 
of  whose  property  and  business  is  operated  by  or  in  the  hands  of 
receivers  appointed  by  a  court  or  the  Alien  Property  Custodian, 
are  not  engaged  in  business.*''  Corporations  organized  for  the  pur- 
pose of  doing  business  and  actually  engaged  in  such  activities  as 
buying  timber  lands  and  other  real  estate,  leasing  property,  collect- 
ing rents,  managing  office  buildings,  making  investments  of  profits, 
or  leasing  ore  lands  and  collecting  royalties,  managing  wharves, 
dividing  profits  and  in  some  cases  investing  the  surplus,  are  engaged 

48  Von  Baumbach  v.  Sargent  Land  Co.,  242  U.  S.  503.     The  activities  re- 
ferred to  in  this  ease  included  seUing  and  leasing  property^  selling  stumpage, 
making  explorations,  and  empl03ring  another  company  to  see  that  mining  opera- 
tions were  property  carried  on  and. that  the  lessees  lived  up  to  their  engage- . 
ments.  *  ^ 

Mother  cases  arising  under  the  1909  Law  are:  Anderson, v.  Morris  &  Essex 
B.  B.  Co.,  216  Fed.  83;  Cambria  Steel  Co.*  v.  McCoach,  225  Fed.  278;  Jasper, 
etc.  By.  Co.  v.  Walker,  238  Fed.  533;  Lewellyn  v.  Pittsburg,  etc,  B.  B.  Co., 
222  Fed.  177;  McCoach  v.  Continental  Passenger  By.  Co.,  223  Fed.  976;  Miller 
y.  Snake  Biver  Valley  B.  B.  Co.,  223  Fed.  946 ;  New  York  Central  v.  Gill,  219 
Fed.  184;  New  York  Mail,  etc,  Co.  v.  Anderson^  234  Fed.  590;  Philadelphia, 
etc.,  B.  B.  Co.  V.  Lederer,  242  Fed.  492;  Philadelphia  Traction  Co.  v.  McCoach, 
224  Fed.  800;  Public  Service  Electric  Co.  v.  Herold,  229  Fed.  902;  Traction  ' 
Companies  v.  Collector  of  Internal  Bev.;  223  Fed.  984;  Wilkes-Barre,  etc, 
•  Traetion  Oo.  v.  Davis,  214  Fed.  511;  Boston  Terminal  Co.  v.  Gill,  246  Fed.  664; 
Old  Colony  B.  Co.  v.  GiU,  257  Fed.  220. 

46  T.  D.  2457;  Beg.  50,  Art.  18. 

46*Butterick  Co.  v.  U.  S.,  240  Fed.  53flf;   B«g.  38  Bev.,  Art.  6;  Beg.  50, 
Art  19. 

«rBeg,  50,  Art.  19.    Beg.  38  Bev.,  Art.  6;  T.  D.  2424. 
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in  business  within  the  meaning  of  the  statute.  A  corporation  en- 
gaged in  mining,  or  in  developing  and  speculating  in  mineral  lands, 
is  doing  business.  A  parent  corporation  which  finances  or  manages 
the  operations  of  its  subsidiaries  is  doing  business.  A  corporation 
engaged  in  buying  and  selling  securities  or  other  property  is  doing 
business,  even  though  for  a  period  it  makes  no  purchases  or  sal^ 
because  of  unfavorable  market  conditions.  A  corporation  formed  to 
take  over  miscellaneous  stocks,  bonds,  and  other  property  (as  from 
an  estate),  to  negotiate  the  sale  of  the  various  items  from  time  to 
time  as  opportunity  and  judgment  dictate,  and  to  distribute  the  pro- 
ceeds from  time  to  time  as  liquidation  is  effected,  is  while  engaged 
in  such  liquidation  carrying  on  business.** 

'  'Doing  Business ' '  by  Kailroad  Corporation  Undier  Federal  Con- 
tarol.  A  corporation  owning  a  railroad  controlled  and  operated  by 
the  Government  is  exempt  from  liability  for  a  given  tax  year 
only  in  case  it  does  no  business  during  such  year.  The  liability 
of  a  corporation  which  actually  does  business  is  not  affected  by 
the  control  over  its  railroad  exercised  by  the  Government.  For 
the  purpose  of  determining  whether  or  not  a  corporation  owning 
a  railroad  operated  and  controlled  by^the  Government  did  or  did 
not  do  business  during  a  given  year,  the  following  rules  have 
been  laid  down:  (a)  a  corporation  may  perform  the  acts  neces- 
sary to  maintain  an  effective  organization,  offices  and  clerical 
force,  pay  salaries,  elect  directors  and  officers,  hold  meetings, 
etc.,  without  being  regarded  as  doing  business;  (b)  the  tax  does 
not  attach  because  of  mere  naked  ownership  of  either  railroad 
property  or  other  property;  (c)  a  corporation  which  takes  any 
part  in  the  actual  management  of  a  railroad  or  other  enterprise, 
as,  for  instance,  a  coal  mine,  is  doing  business,  but  a  corporation 
may  collect  and  distribute  the  income  from  property  which  it 
does  not  manage  without  incurring  liability;  (d)  a  corporation 
which  directly  maintains  or  improves,  or  enters  into  wire,  siding, 
conduit,  crossing,  or  otter  contracts  for  the  maintenance  or  im- 
provement of  railroad  or  other  directly  productive  property, 
will  generally  be  held  liable,  but  if  the  execution  of  such  con-  ^ 
tracts  by  the  corporation  is  a  mere  formality  for  the  accommo- 
dation of  the  United  States  Railroad  Administration,  and  the 
financial  responsibility  therefor  is  assumed  by  the  United  States, 

MBeg.  50,  Art.  IS. 
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the  execution  thereof  will  not  be  regarded  as  doing  .business  by 
the  company;  (e)  borrowing  for  the  purchase  of  Government 
bonds  or  in  connection  with  obligations  previously  assumed  is 
not  regarded  as  doing  business,  but  borrowing  for  the  purpose 
of  financing  new  operations  will  be  regarded  as  the  doing  of 
business  unless  it  is  for  the  accommodation  of  the  United  States 
Railroad  Administration,  as  outlined  in  (d)  above;  (f)  a  cor- 
poration may  purchase  stocks  of  other  concerns  and  similar  in- 
tangible property,  which  would  be  considered  as  '*  maintaining 
investments,"  without  incurring  liability,  but  the  purchase  of 
railroad  equipment  or  of  real  estate  or  other  tangible  property, 
whether  for  railroad  or  other  productive  purposes  or  for  resale,  is 
doing  business;  (g)  a  concern  which  sells  its  entire  property,,  or 
a  part  once  used  in  operating  its  business,  for  which  it  has  no 
further  use  in  the  conduct  of  its  business,  does  not  thereby  incur 
liability,  but  this  woidd  presumably  not  apply  to  the  sale  of 
property  not  acquired  for  use  in  connection  with  the  conduct  of 
the  business,  and  the  sale  of  property  acquired  for  speculative 
purposes  or  in  the  course  of  a  business  of  dealing  in  such  property 
would  cause  liability  to  attstch;  (h)  a  concern  which  makes  long 
term  leases,  whereby  it  parts  with  the  control  of  the  property, 
which  is  to  be  maintained  by  the  lessee,  will  be  regarded  as 
thereby  going  out  of  business  with  respect  to  such  property,  and 
the  execution  of  such  leases  will  accordingly  not  be  treated  as 
doing  business,  but  the  execution  of  leases  whereby  the  corpora- 
tion is  obligated  to  maintain  the  property  or  covering  property 
held  for  renting  purposes  will  be  regarded  as  doing  business. 
Pursuant  to  the  foregoing  rules  it  is  concluded  that:  (1)  A 
corporation  owning  a  railroad  operated  by  the  Government  may 
without  incurring  liability  to  the  tax  (a)  maintain  its  corporate 
organization;  (b)  own  property;  (c)  collect  and  distribute  the 
income  therefrom;  (d)  purchase  stocks  and  bonds  of  other  or- 
ganizations; (e)  sell  all  or  part  of  the  property  used  in  the 
operation  of  its  railroad  or  other  business;  (f)  enter  into  long 
term  leases  whereby  it  is  divested  of  control  of  and  is  not  obli- 
gated to  maintain  the  property;  and  (g)  borrow  money  for  the 
purchase  of  Government  bonds  or  for  the  financing  of  obliga- 
tions incurred  prior  to  Government  control.  (2)  A  corporation 
will  incur  liability  if  it  (a)  manages,  (b)  maintains  or  (c)  par- 
chases  railroad  or  other  tangible  property;   (d)  sells  property 
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not  used  in  the  conduct  of  the  railroad  or  other  business;  (e) 
borrows  money  for  the  financing  of  new  operations;  or  (f)  makes 
leases  of  property  held  for  renting  purposes,  or  whereby  it  is 
obligated  to  maintain  the  property.  The  extent  of  the  activity, 
if  it  is  of  a  kind  causing  liability  to  the  tax,  is  unimportant. 
To  assist  in  determining  the  question  of  liiibility  under  the 
statute  as  interpreted  in  the  rules  laid  down  above,  each  corpora- 
tion owning  a  railroad  under  federal  control  and  operation  and 
claiming  exemption  from  the  tax  will  be  required  to  file  an 
affidavit  supplying  the  information  necessary  for  a  decision.  No 
claim  on  file  or  hereafter  filed  will  be  favorably  considered  in 
the  absence  of  such  an  affidavit.  A  printed  form  of  affidavit  has 
been  prepared,  of  which  copies  may  be  secured  upon  application 
to  the  Commissioner.  These  principles  apply  equally  to  steamboat 
lines.*® 

Doing  Businesft  by  Foreign  (Torporations.  A  foreign  corpora- 
tion is  ** carrying  on  or  doing  business"  in  the  United  States  if  it 
maintains  agents  or  an  office  or  warehouse  here,  or  in  the  case  of 
an  insurance  company  writes  insurance  policies  here  or  in  any  other 
way  enters  the  United  States  for  the  purpose  of  its  business.**  The 
meaning  of  the  term  in  relation  to  foreign  corporations  has  been 
referred  to  in  a  previous  paragraph.** 

Exempt  Corporations.  The  special  excise  tax  is  expressly 
made  inapplicable  to  any  corporation  exempt  for  income  tax  pur- 
poses.** As  foreign  corporations  falling  within  the  classes  enum- 
erated as  exempt  in  the  income  tax  law  (except  in  the  case  of  build- 
ing and  loan  associations  and  cooperative  banks)  are  exempt  for 
income  tax  purposes,**  they  are  also  exempt  from  this  tax,  if  falling 
within  such  enumerated  classes.  A  corporation  paying  this  tax  is 
not  on  that  account  exempt  from  any  occupational  tax.** 

Tax  Due.  This  tax  is  an  excise  tax  on  the  privilege  of  doing 
business,  similar  to  occupational  taxes  imposed  on  individuals.  Be- 
ing a  privilege  or  occupational  tax,  it  is  payable  annually,  in  a4- 

40  Beg.  50,  Arts.  20  and  21. 
60  Beg.  50,  Art.  31;  Beg.  38  Bev.,  Art  IS. 
•1  See  pp.  717,  720. 

5«Bevenue  Act  of  1918,  §1000  (c);  Beg.  50,  Art.  52. 

68  Letter  from  Treasury  Department  dated  December  6,  1916;  I.  T.  S.  1918, 
^1182;  Beg.  38  Bev.,  Art.  12. 
64  Beg.  50,  Art,  91;  Beg.  38  Bev.,  Art.  17. 
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vance  for  each  year  beginning  July  1.  Special  taxes,  of  which  this 
is  one,  become  due  on  the  first  day  of  July  in  each  year,  or  on  com- 
mencing any  trade  or  business  on  which  such  tax  is  imposed.'^'^  The 
tax  is  payable  to  the  collector  at  any  time  after  such  due  date,  but 
penalties  for  non-payment  do  not  attach  until  ten  days  after  notice 
and  demand  therefor  have  been  served  by  the  collector  upon  the 
taxpayer.'® 

Returns.  Returns  are  required  to  be  filed  on  or  before  the 
31st  of  July  of  each  year  with  the  collector  of  the  district  in  which 
the  principal  place  of  business  of  the  corporation  is  located.  Forms 
will  be  sent  to  taxable  corporations  known  to  collectors,  but  failure 
to  receive  a  blank  form  will  not  relieve  a  corporation  from  the  pen- 
alties prescribed  by  law  for  failure  to  make  the  return  within  the 
time  required.*''  All  the  information  called  for  in  the  forms  must 
be  given  in  every  case  where  it  is  procurable.** 

In  What  Cases  Required.  A  return  is  required  of  every  do- 
mestic corporation  engaged  in  business,  having  a  capital  stock  issued 
and  outstanding,  regardless  of  the  par  value,  or  the  actual  value, 
of  its  capital  stock,  unless  such  corporation  was  not  engaged  in  busi- 
ness during  the  preceding  taxable  year.** 

Extension  op  Time.  If  failure  to  file  a  return  is  due  to  sickness 
or  absence,  the  collector  may  allow  such  further  time,  not  exceed- 
ing 30  days,  for  making  and  filing  the  return  as  he  deems  proper.** 
There  is  no  authority  in  the  law  for  granting  an  extension  for  any 
reason  beyond  30  days  from'  July  31  and  a  corporation  with  a  fiscal 
year  ending  on  June  30  will  be  obliged  to  file  its  capital  stock  re- 
turn on  or  before  August  30  even  though  it  has  not  yet  filed  its  in- 
come tax  return.  Such  corporations  should  complete  their  capital 
stock  returns  insofar  as  practicable  and  file  with  them  a  statement 

«6Reg.  50,  Art.  1. 

66  See  T.  D.  2423,  and  Chapter  35  for  rulings  as  to  notiee  and  demand. 

67  Reg.  50,  Art.  104.  Reg.  38  Rev.,  Art.  21.  T.  D.  2364,  Domestic  corpora- 
tions use  Form  No.  707  and  foreign  corporations  Form  No.  708. 

6«  Reg.  50,  Art.  101. 

69  Reg.  50,  Art.  23;  R6g.  38  Rev.,  Art.  18.  If  a  corporation  claims  exemp- 
tion on  the  ground  that  it  is  not  doing  business,  it  should  complete  the  first 
five  lines  of  Form  707,  attaching  comprehensive  explanation  of  such  grounds. 
(l*elegram  from  Treasury  Department  dated  July  25,  1919;  W.  T.  S.  1919, 
T3J27). 

60  Reg.  50,  Art.  104. 
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that  unavailable  data  will  be  furnished  in  a  supplemental  report 
as  soon  as  possible.  This  procedure  will  obviate  any  assertion  of 
penalties  and  any  question  as  to  what  constitutes  a  reasonable 
cause.^^ 

RBTUiurs  TO  Be  Public  Becordb.  Returns  filed  pursuant  to  the 
special  excise  tax  law,  constitute  public  records,  and  are  open  to 
inspection  in  all  respects  the  same  as  income  tax  returns.^ 

Betums  by  AflUiated  Corporation.  ^^  So-called  subsidiary  cor- 
porations, all  or  a  part  of  the  stock  of  which  is  owned  by  another 
corporation,  must  render  returns  in  the  same  way  as  other  cor- 
porations.   No  deduction  is  allowed  in  the  return  of  a  holding 
corporation  for  the  tax  paid  by  a  subsidiary.    Although  the  Rev- 
enue Act  of  1918  requires  a  consolidated  return  for  affiliated  cor- 
porations for  the  purpose  of  the  income  and  war-profits  and  ex- 
cess-profits taxes,  for  the  purpose  of  the  capital  stock  tax  each 
corporation  must  render  a  separate  return.    If  the  fair  value  of 
its  capital  stock  is  based  upon  a  consolidated  report,  a  copy  of 
such  report  should  be  attached  to  the  capital  stock  tax  return  of 
each  affiliated  corporation  including  the  parent  tsompany.    In  or- 
der that  the  Commissioner  may  have  the  benefit  of  all  informa- 
tion possible  in  the  audit,  the  following  suggestions  are  made: 
(a)  that  the  parent  company  submit  with  its  return  a  list  of  all 
subsidiaries  and  the  districts  in  which  the  returns  were  filed ;  (b) 
that  the  return  of  the  subsidiary  company  should  show  the  name 
of  the  parent  company  and  the  district  in  which  the  return  was 
filed,  (c)  that  the  method  of  determining  the  fair  value,  if  other 
than  by  exhibits  A,  B  and  C,  should  be  fully  explained;  (d)  that 
a  copy  of  any  agreement  existing  between  parent  company  and 
subsidiary  should  be  furnished,  or  a  statement  made  that  none 
exists;  and  (e)  that  a  combined  balance  sheet  and  a  combined  net 
income  statement  be  sulbmitted  for  consideration  in  connection 
with  any  estimate  of  fair  value  made  on  behalf  of  the  reporting 
corporation.®* 

Returns  op  Apfh^iated  Corporations  Based  upon  CoNSOLroATED 
Report.     In  many  cases,  as  for  instance,  in  the  case  of  selling 

61  Letter  from  Treasury  Department  dated  July  11,  1919;  W.  T.  S.  1919, 
1 3126. 

68  Revenue  Act  of  1918,  1 1000  (d) ;  Reg.  50,  Art.  71. 

6SBeg.  50,  Art.  106;  letter  from  Treasury  Department  dated  June  2,  1919; 
W.  T.  S.  1919.  If  3120. 
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agencied  separate  corporations  are  formed  in  order  properly  to 
handle  certain  business  under  various  state  laws  and  in  reality 
are  branches  or  departments  of  the  parent  corporation.  The 
business  is  controlled  by  the  parent  corporation  and  the  result 
of  operations  is  a  matter  of  bookkeeping.  The  capital  stock  tax 
being  imposed  upon  the  fair  value  of  the  capital  stpck  of  corpo- 
rations, it  makes  little  difference  by  what  method  such  fair  value 
is  determined.  TEeref ore,  if  the  fair  value  of  the  capital  stock  of 
affiliated  corporations  cannot  be  determined  independently  and 
such  corporations  are  best  able  to  determine  the  fair  value  of 
the  respective  companies  through  a  consolidated  report,  such  priv- 
ilege is  permitted  by  the  Department,  but  it  seems  preferable  to 
leave  this  to  the  corporations  interested  subject  to  approval  by 
the  Commissioner  rather  than  attempt  to  outline  a  specific  method 
that  would  apply  to  all.  Under  all  circ.umstances,  however,  sep- 
arate returns  are  required  of  all  affiliated  corporations,  regard- 
less of  the  basis  used  in  arriving  at  fair  value.^ 

Returns  by  Foreign  Corporations.  A  return  is  required  of 
every  foreign  corporation  engaged  in,  business  in  the  United 
States,  irrespective  of  the  amount  of  capital  employed  either  in 
this  country  or  elsewhere  in  the  transaction  of  its  business.^  Re- 
turns are  filed  with  the  local  collector  under  the  rules  which  apply 
to  the  filing  of  returns  of  annual  net  income.*  The  capital  ac- 
tually employed  in  the  triinsaction  of  the  business  of  the  foreign 
corporation  in  the  United  States  and  the  tax  payable  thereon 
should  be  calculated  in  accordance  with  the  instructions  on  the 
Form  (Form  708). «'' 

Payment  of  the  Tax.  All  assessments  are  made  by  the  Commis- 
sioner. The  collector,  within  ten  days  after  receiving  any  list  of 
taxes  from  the  Commissioner  gives  notice  to  each  corporation 
liable  to  pay  any  tax  stated  therein,  to  be  left  at  its  place  of  busi- 
ness or  to  be  sent  by  mail,  stating  the  amount  of  such  tax  and  de- 
manding payment  thereof.  A  collector  has  no  authority  to  extend 
the  time  for  payment  of  the  tax.    The  collector  may  accept  pay- 

64  Letter  from  Treasury  Department  dated  June  2,  1919;  W.  T.  8.  1919, 
t3120,-  letter  from  Treasury  Department  dated  November  11,  1919  j  W.  T.  8. 
1919,  %  3129. 

W  B«g.  50,  Art.  103. 

66  8ee  Beg.  38  Bev.,  Appendix  B. 

67  Beg.  50,  Art  103. 
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ment  of  the  tax  when  the  return  is  filed  as  an  ^*  advance  coUee- 
tion/'  subject  to  any  adjustment  later  found  necessary,  bit  no 
corporation  is  required  to  pay  the  tax  ipitil  within  ten  days  after 
noti«e  and  demand.^ 

Penalties.  Any  corporation  carrying  on  business  within  tlie 
meaning  of  Section  1000  of  the  Revenue  Act  of  1918  without  hav- 
ing paid  the  tax  therein  provided  is  subject  to  a  penalty  of  not 
more  than  $1,000  besides  being  liable  for  the  payment  of  sueii  tax.** 

Penalties  fob  Failure  or  Refusal  to  Make  Return.  Any  cor- 
poration which  fails  to  make  a  return  at  the  required  time  is  liable 
to  a  penalty  of  $1,000;  If  it  wilfully  refuses  to  make  a  return  it*  is 
also  liable  to  a  fine  of  $10,000  and  costs.  Any  officer  or  employee 
of  a  corporation  who  in  the  course  of  his  duty  fails  to  make  a  re- 
turn at  the  required  time  is  liable  to  a  penalty  of  $1,000.  If  he 
wilfully  refuses  to  make  a  return  he  is  also  liable  to  a  fine  of  $10,000 
and  costs  and  to  imprisonment  for  a  year.''^  If  a  corporation  fails 
to  make  a  return  on  or  before  the  time  required  by  law  in  any  year, 
the  collector  or  deputy  collector  may  make  a  return  from  his  own 
knowledge  or  from  such  information  as  he  can  obtain  through  testi- 
mony or  otherwise.  In  any  such  case  the  Commissioner  may,  from 
his  own  knowledge  or  from  such  information  as  he  can  obtain 
through  testimony  or  otherwise,  make  a  return  or  amend  any  such 
return  made  by  a  collector  or  deputy  collector.  Any  return  so  made 
and  subscribed  by  the  Commissioner,  or  by  a  collector  or  deputy 
collector,  and  approved  by  the  Commissioner  is  prima  facie  good 
and  sufficient  for  all  legal  purposes.  A  penalty  of  25%  of  the 
amount  of  the  tax  so  found  due  will  be  added,  unless  a  return  is 
made  and  it  is  shown  that  the  failure  to  file  it  was^ue  fo  a  reason- 
able cause,  and  not  to  wilful  neglect.  The  amount  so  added  to  any 
tax  (or  the  amount  added,  as  stated  in  the  next  paragraph)  will  be 
collected  at  the  same  time  and  in  the  same  manner  and  as  part  of 
the  tax  unless  the  tax  has  been  paid  before  the  discovery  of  the 
neglect,  falsity,  or  fraud,  in  which  case  the  amount  so  added  will 
be  collected  in  the  same  manner  as  the  tax.''* 

68  Beg.  50,  Art.  111.  For  the  provisions  relating  to  payment  by  uncertified 
checks  and  the  procedure  with  respect  to  dishonored  checks  see  Chapter  35 
and  Beg.  50,  Arts.  141  and  142. 

WBevenue  Act  of  1918,  §1005;  Beg.  50,  Art.  91. 

70  Beg.  50,  Art.  122. 

TIB.  8.  §3176,  as  amended  by  the  Bevenue  Act  of  1918;  Beg.  50,  Art  122, 
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False  ob  FaAUDULENT  Return.  In  case  a  false  or  fraudulent 
return  is  wilfully  made,  the  Commissioner  will  add  to  the  tax  50% 
of  the  amount  thereof.''* 

Penalty  fob  Delay  in  Paying  Tax.  Upon  failure  to  pay  the 
tax  assessed  within  ten  days  after  notice  and  demand,  a  penalty 
of  5  per  cent  of  the  tax  unpaid,  and  interest  at  the  rate  of  one 
per  cent  per  month  until  paid,  is  added  to  the  amount  of  such  tax''' 
Any  corporation  which  fails  to  pay  the  tax  when  due  and  payable  is 
liable  to  a  penalty  of  $1,OOOL  If  it  wilfully  refuses  to  pay  or  wil- 
fully attempts  to  evade  the  tax,  it  is  also  liable  to  a  fine  of  $10,000 
and  costs  and  to  a  100  per  cent  penalty  to  be  added  to  the  tax.  Any 
officer  or  employee  of  a  corporation  who  in  the  course  of  his  duty 
fails  to  pay  the  tax  when  due  and  payable  is  liable  to  a  penalty  of 
$1,000.  If  he  wilfidly  refuses  to  pay  or  wilfully  attempts  to  evade 
the  tax,  he  is  also  liable  to  a  fine  of  $10,000  and  costs  and  to  im- 
prisonment for  a  year,  and  to  a  penalty  of  the  amount  of  the  tax 
unpaid  or  evadedJ* 

Foreign  Corporations  Subject  to  Penalties.  The  above  penal- 
ties apply  to  foreign  corporations  as  well  as  domestic  corporations.''* 

Administration  of  the  Law.  All  administrative  or  special  pro- 
visions of  the  internal  revenue  laws  including  the  laws  relating  to 
the  assessment  of  taxes,  so  far  as  applicable,  are  extended  tor  and 
made  a  part  of  the  Revenue  Act  of  1918  (including  the  Special 
Excise  Tax)  and  every  corporation  liable  to  the  tax  considered  in 
this  chapter  is  required  to  keep  such  records  and  render,  under  oath, 
such  statements  and  returns,  and  comply  with  such  regulations  as 
the  Commissioner  may  prescribe.''® 

78B.  S.  (  3176,  as  amended  by  the  Bevenue  Act  of  1918;  Beg.  50,  Art  122. 
78  Revenue  Act  of  1918,  §1305;  R.  S.  §3184. 

74  Reg.  50,  Art.  121. 

75  See  Reg.  38  Rev.,  Appendix  B. 

76  Revenue  Act  of  1918,  f  1305.  . 
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CHAPTER  45 

THE  STAMP  TAX  , 

The  present  stamp  tax  is  imposed  under  Title  XI  of  the  Reve- 
nue Act  of  1918,  which  became  a  law  on  February  25,  1919.  This 
title  is  to  some  extent  a  re-enactment  of  the  War  Stamp  Tax  Act 
of  1917  (Title  VIII  of  the  Act  of  October  3,  1917,  referred  to  in 
this  chapter  as  the  ** former"  or  1917  law),  but  the  two  acts  differ 
in  certain  respects.  The  Revenue  Act  of  1918,  like  the  former  law, 
does  not  contain  Schedide  B  ot  the  Act  of  October  22,  1914  (re- 
ferred to  in  this  chapter  as  the  1914  Law),  which  provided  for  a 
tax  on  perfumery,  cosmetics  and  similar  articles,  and  chewing  gum 
or  substitutes  therefor.  The  1914  Law  was  preceded  by  the  Act 
of  June  13,  1898  (referred  to  in  this  chapter  as  the  1898  Law).^ 
The  taxes  imposed  by  the  Revenue  Act  of  1918  are,  in  the  case  of 
any  article  upon  which  a  corresponding  stamp  tax  was  hitherto  im- 
posed by  law,  in  lieu  of  such  tax.'  The  date  of  the  incidence  of  the 
tax,  that  is,  the  first  day  on  which  the  tax  applied,  was  April  1, 
1919.» 

General  Scope  of  Present  Law.  The  present  law  taxes  the 
following  subjects:  Bonds  (of  indebtedness^  indemnity  and  sure- 
ty), the  original  issue  of  certificates  of  stock  or  of  profits  or  interest 
in  property  or  accumulation  of  corporations,  the  sale  or  transfer 
of  shares  or  certificates  of  stock  or  of  profits*  or  of  interest  in  prop- 
erty or  accumulation  in  corporations,  sales  of  produce  on  exchange, 
drafts  or  checks  (payable  otherwise  than  at  sight  or  on  demand), 
promissory  notes,  conveyances,  entries  of  goods  at  custom  house, 
entry  for  withdrawal  of  goods  from  custcn  bonded  warehouse, 
passage  tickets  on  vessels  to  foreign  countries  (except  Canada  or 
Mexico),  proxies,  powers  of  attorney,  playing  cards,  parcel  post 

i  Other  stamp  tax  acta  will  likewise  be  referred  to  in  this  ehapter  for  the 
sake  of  brevity  by  the  year  of  their  respective  enactments. 

Sltevenue  Act  of  1918,  J  1100. 

8  The  former  law  went  into  effect  on  December  1,  1917,  except  as  to  the 
tax  on  playing  cards,  which  became  effective  on  October  4,  1917. 
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packages  and  certain  insurance  policies*^  The  several  subjects  ap- 
pear below  in  alphabetical  order,  together  with  the  rates  applicable 
to  each  and  rulings  with  respect  to  each.  This  list  includes  a  num- 
ber of  instruments  not  taxable  under  the  present  law  to  which  ref- 
erence is  made  for  the  convenience  of  the  reader  who  may  be  search- 
ing for  positive  assurance  that  a  particular  instrument  need  not  be 
stamped. 

General  Exemptiomi.  The  following  are  noj;  subject  to  stamp 
tax:  (a)  bonds,  notes,  or  other  instruments  issued  by  the  United 
States,  or  by  any  foreign  government,  or  by  any  State,  Territory, 
or  the  District  of  Columbia,  or  local  subdivision  thereof,  or  munici- 
pal or  other  corporation  exercising  the  taxing  power;  (b)  bonds 
of  indemnity  required  to  be  filed  by  any  person  to  secure  payment 
of  any  pension,  allowance,  allotment,  relief,  or  insurance  by  the 
United  States;  (c)  stocks  and  bonds  issued  by  co-operative  build- 
ing and  loan  associations  which,  are  organized  and  operated  exclu- 
sively for  the  benefit  of  their  members  and  make  loans  only  to  their 
shareholders,  or  by  mutual  ditch  or  irrigating  companies.'  Special 
exemptions  applying  to  various  instruments  specified  in  the  law 
are  referred  to  in  the  paragraphs  dealing  with  such  instruments. 

Stamps.  Stamps  are.,  kept  on  sale  by  the  various  collectors 
of  internal  revenue  and  postmasters  in  the  United  States,^  and  are 
also  on  sale  at  United  States  depositaries.''  Stamps  issued  under 
the  1914  and  1917  Laws  may  be  used  in  paying  stamp  taxes  pur- 
suant to  the  Revenue  Act  of  1918.* 

Where  Stamps  Are  Affixed.  As  a  rule,  stamps  are  afiSxed  to 
the  taxable  document  or  instrument,  but  in  some  instances  a  differ- 
ent rule  prevails,  as  will  appear  in  the  following  paragraphs. 
Stamps  to  be  affixed  to  articles  manufactured  in  a  foreign  coun- 
try and  imported  into  the  United  States  may  be  purchased  and  for- 

4  Bevenue  Aet  of  1918,  Title  XI  Schedule  A. 

«  Revenue  Act  of  1918,  (  1101.  Under  (b)  above,  indemnity  bonds  given  by 
soldiers,  sailors,  marines  or  other  persons  entitled  to  insurance  under  the  War 
fiisk  Insurance  Act,  for  the  protection  of  the  United  States  against  loss  by 
reason  of  the  issuance  of  duplicate  checks  for  such  insurance,  are  exempt  from 
the  stamp  tax.     (T.  D.  2900.) 

e  Revenue  Act  of  1918,  1 1106;  Beg.  55,  Arts.  163-4. 

7  Bevenue  Act  of  1918,  (  1107. 

5  Beg.  55,  Art.  169. 
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warded  to  the  place  of  manufacture  and  there  affixed  to  the  articles 
before  the  same  are  packed  for  importation.* 

Who  Affixes  Stamps.  It  is  contemplated  that  stamps  shall  be 
affixed  by  the  person  issuing  the  document  or  instrument.  Thus,  the 
maker  of  a  promissory  note  is  primarily  obliged  to  afBx  the  proper 
stamp  thereto,  and  likewise,  the  obligor  should  affix  the  proper 
stamp  to  a  bond.  However,  it  is  secondarily  the  duty  of  a  person 
accepting  or  receiving  any  such  document  or  instrument  to  affix  a 
stamp  thereto  and  he  is  subject  to  penalty  if  he  does  not  do  so.^^  It 
has  been  held  that  it  makes  no  difference  who  affixel^  the  stamp,  as 
long  |s  a  stamp  of  the  proper  denomination  is  affixed  to  the  instru- 
ment. Both  parties  to  a  taxable  instrument  are  responsible  to  the 
-  Government  for  affixing  and  canceling  stamps  in  the  required 
amount.  The  law  does  not  prohibit  parties  in  interest  from  enter- 
ing into  an  agreement  as  to  which  of  them  shall  actually  pay 
same.** 

Cancellation  of  Stamps.  Stamjm  are  cancelled  by  the  person 
using  or  affixing  the  stamp,  by  writing  or  stamping  thereon  or 
causing  to  be  written  or  stamped  thereon  in  ink  hi^  initials  and 
the  day,  months  and  year  on  which  the  stamp  is  used  or  affixed, 
or  by  cutting  and  cancelling  the  stamp  with  a  machine  or  punchy 
which  will  affix  the  initials  and  date  as  aforesaid  and  so  deface 
the  stamp  as  to  render  it  unfit  for  reuse.  In  addition,  stamps 
of  the  value  of  10  cents  or  more  are  required  to  be  cancelled  by 
three  parallel  incisions  made  by  some  sharp  instrument  length- 
wise through  the  stamp  after  the  stamp  has  been  attached  to  the 
instrument,  except  that  this  is  not  required  where  stamps  are 
cancelled  by  perforation.  The  cancellation  by  either  method 
should  not  so  deface  the  stamp  as  to  prevent  its  denomination 
and  genuineness  from  being  readily  determined.*'  The  perforat- 
ing machine  may  also  imprint  the  initials  and  date  or  outline  the 
same  in  small  perforations,  thus  effecting  complete  cancellation, 
or  the  initials  and  date  may  be  written  on  the  stamp,  and  several 
perforations,  sufficient  to  prevent  washing  and  resale  of  the 
stamp  may  be  made  with  an  ordinary  hand  punch  before  fixing 

» Reg.  56  Art.  165. 

ll^B^venue  Act  of  1918,  §1102  (a). 

It  Beg.  55,  Art.  158. 

ISBevenue  Act  of  1918,  1 1104.    Beg.  55,  Arts.  166,  167. 
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the  stamp  to  the  document.*'  Where  the  initials  of  a  person, 
firm  or  corporation  have  been  perforated  on  the  stamps  before 
being  used  it  is  sufficient  when  the  stamps  are  actually  attached 
to  the  document  to  stamp  the  same  with  the  full  initials  and  aate. 
Where  the  initials  of  a  firm  or  company  have  been  stamped  or 
written  on  a  stamp  it  is  not  required  that  the  individual  em- 
ployee affixing  the  stamp  shall  also<place  his  own  initials  there- 
oir.**  It  has  been  held  that  stamps  on  promissory  notes  were 
properly  cancelled  when  they  were  so  used  and  defaced  that 
they  could  never  be  legally  used  again.*'  It  has  also  been  held 
that  the  failure  to  write  the  initials  of  the  payee's  name  on  a 
promissory  note,  when  he  was  affixing  a  stamp  and  cancelling 
the  same  in  the  presence  of  the  court  before  offering  the  note 
in  evidence,  did  not  affect  its  sufficiency.*®  In  a  case  decided 
in  1865,*''  it  was  held  that  when  a  bond  was  executed  by  two 
obligors,  it  was  sufficient  if  the  stamp  was  attached  and  can- 
celled by  one  of  them.  A  stamp  affixed  to  an  instrument  and 
cancelled  can  not  lawfully  be  removed  therefrom  and  affixed  to 
another  instrument  requiring  a  stamp.  Amounts  paid  for  stamps 
used  in  excess,  or  on  instruments  not  actually  effective  and  for 
which  a  substitute  is  prepared  and  stamped,  or  on  instruments 
not  subject  to  tax  may  be  refunded,  upon  claim  properly  pre- 
sented to  the  collector. *• 

Bonds  of  Indebtedness.  Bonds,  debentures  or  certificates  of 
indebtedness,  however  termed,  issued  on  and  after  April  1,  1919, 

1»  T.  D.  2098. 

14  Letter  from  Treasury  Department  dated  December  9, 1914. 

15  Taylor  v.  Duncan,  33  Tex.  (1870)  440.  .    . 

16  Foster  v.  Holley's  Adm'rs,  49  Ala.  (1873)  593.  The  court  in  this  case 
does  not  decide  the  question  whether  an  improperly  stamped  note  could  be 
excluded  frcHn  evidence  in  the  state  courts.    Bee  p.  819. 

ITTeagarden  v.  Garver,  24  Ind.  399.  In  this  case,  the  court  says:  ''The 
^object  of  the  Act  of  Congress  is  to  raise  revenue,  and  the  stamps  are  required 
to  be  cancelled  to  prevent  their  use  a  second  time.  This  was  fully  accomplished 
by  one  of  the  obligors  cancelling  it,  as  required  by  the  Act  of  Congress. ' '  The 
court  referred  to  the  doubtful  character  of  the  power  of  the  federal  govern- 
ment to  make  a  ruje  excluding  improperly  stamped  instruments  from  evidence 
in  the  state  courts,  and  the  court's  opinion  indicates  that  this  doubt  was  a 
factor  in  its  decision.    See  p.  819. 

ISEeg.  65,  Art.  157. 
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by  any  persou^^'  are  taxable  at  the  rate  q£  5  cents  on  each  $10() 
of  face  value  or  fraction  thereof.^ 

Where  Stamps  abe  Affixed.  The  necessary  revenue  stamps  may 
be  ^xed  either  to  the  bonds  Or  to  the  indenture  under  which 
the  bonds  are  issued.  If-  the  stamps  are  affixed  to  the  indenture, 
the  bonds  must  bear  a  legend  showing  that  tne  proper  revenue 
stamps  have  been  affixed  to  the  indenture  and  duly  cancelled. 
If  the  indenture  provides  for  the  issue  of  bonds  over  a  period 
of  years,  the  necessary  stamps  may  be  affixed  at  the  time  of  eaoh 
issue.'*  If  temporary  bonds  or  interim  certificates  are  first  is- 
sued, to  be  later  exchanged  for  permanent  or  definitive  bonds,  the 
stamps  may  be  affixed  to  the  indenture,  in  which  case  a  statement 
that  the  stamps  were  affixed  to  the  indenture  must  be  printed 
or  engraved  on  each  bond.**  No  additional  tax  is  required  on 
the  definitive  or  permanent  bonds  which,  however,  should  bear 
notation  of  the  fact  that  stamps  in  the  proper  amount  were  duly 
attached  to  the  indenture  or  the  interim  certificates.** 

DEPmrrioNs.  Under  the  1914  Law  the  tax  was  imposed  only  on 
bonds  issued  by  corporations  or  associations.  It  is  to  be  noted  that 
the  present  act  imposes  the  tax  on  bonds  issued  by  persons  which 
term  includes  corporations  and  partnerships  as  well  as  individu- 
als.** There  is  no  clear  distinction  between  bonds  of  indebtedness 
and  promissory  notes,  and  it  is  sometimes  difficult  to  determine 
whether  an  instrument  should  be  taxed  under  the  higher  rate 
applying  to  bonds  of  indebtedness  or  the  lower  rate  applying  to 
promissory  notes.  An  instrument  which  is  styled  a  "bond*'  and 
which  is  under  seal  will  be  held  subject  to  tax  as  a  bond  unless  it 
is  shown  affirmatively  that  it  is  not  a  .bond.**  If  the  instrument 
is  called  a  note  but  contains  features  not  usual  in  or  recognized  as 
appertaining  tct  the  promissory  note  generally  known  to  commerce, 
it  is  held  in  department  practice  to  be  taxable  as  a  bond.    Thu.s, 

i9The  term  person  includes  partnerships  and  corporations  as  well  as  indi 
viduals.     (Bevenue  Act  of  1918,  §  1.) 

iH>  Revenue  Act  of  1918,  Title  XI,  Schedule  A-1.  -^ 

>IKeg.  55,  Art.  6;  Letter  from  Treasury  Department  dated  May  24,  1919; 
W.  T.  8.  1919,  1[  3777. 

«8  Beg.  55,  Art.  7. 

28  T.  D.  2164 ;  T.  D.  2220. 

MHevenue  Act  of  1918,  Title  XI,  Schedule  A-1. 

ttRegr.  65,  Art.  10. 
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under  the  1914  Law  it  was  held  that  an  instrument  designated  as  a 
''gold  note"  isftied  in  the  amount  of  $1,000  with  interest  coupons 
attached,  and  containing  a  promise  by  a  corporation  to  pay  a  cer- 
tain sum  of  money  to  the  holder  thereof  under  certain  terms  and 
conditions  prescribed  by  the  indenture  of  trust,  was  more  in  the 
nature  of  a  bond  or  certificate  of  indebtedness  than  a  promissory 
note  and  was,  therefore,  held  taxable  as  a  bond.*^  Instruments  con- 
taining the  essential  features  of  a  promissory  note,  but  issued  by 
corporations  in  series  under  a  trust  indenture,  either  in  registered 
form  or  with  coupons  attached,  embodying  provisions  for  accelera- 
tion of  maturity  in  the  event  of  any  default  by  the  obligor,  for 
optional  registration  in  the  case  of  bearer  bonds,  for  authentication 
by  the  trustee,  and  sometimes  for  redemption  before  maturity,  or 
similar  provisions, lare  held  to  be  bonds  within  the  meaning  of  the 
statute,  whether  called  bonds,  debentures  or  notes.*^  The  tax 
applies  to  bonds  of  indebtedness  executed  by  the  obligor  and  deliv- 
ered to  a  bank  or  trust  company  as  security  for  the  payment  oi  an 
obligation.**  Bonds  issued  by  life  insurance  companies  in  satisfac- 
tion of  insurance  policies  are  subject  to  tax.** 

Bonds  Given  in  a  Penal  Sum.  An  instrument  under  seal 
conditioned  in  a  penal  amount  for  the  payment  of  a  sum  of  money, 
such  as  often  accompanies  mortgages,  is  a  bond  for  stamp  tax  pur- 
poses.** When  a  bond  conditioned  for  the  repayment  or  payment 
of  money  is  given  in  a  penal  sum  greater  than  the  debt  secured, 
the  tax  is  based  upon  the  amount  secured  and  not  upon  the  amount 
of  the  bond.** 

Business  Pboperty  Investment  Bonds.  Certificates  commonly 
known  as  business  property  investment  bonds  are  not  subject  to 
tax  as  bonds,  debentures,  or  certificates  of  indebtedness,  but  are 
taxable  as  certificates  of  interest  in  property.** 

Exempt  Bonds.  An  instrument  which  merely  represents  the 
assignment  of  interest  in  a  bond  accompanying  a  mortgage  is^  not 

M  T.  D.  2257.    See  definition  under  Promiasory  Netee,  p.  794. 
WEeg.  56,  Art  8;  T.  D.^713. 
MBeg.  55,  Art.  16. 
WBeg.  55,  Art.  18. 
80  Beg.  55,  Art  3;  T.  D.  2713. 
SI  Bevenue  Aot  of  1918,  Title  XI,  Schedule  A-1. 
Beg.  65,  Art.  11.    See  pp.  754,  766. 
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taxable.**  Bonds  issued  by  school  districts  for  school  purposes  are 
exempt  from  tax.*^  Certificates  of  deposit  issu^  by  banks  and 
trust  companies  are  held  not  to  be  taxable** 

Issue  of  Bonds.  Delivery  is  essential  to  constitute  an  issae 
of  bonds.*®  It  seems  generally  that  the  delivery  of  the  bond  es- 
tablishes the  date  of  issue.  Thus,  it  was  held  under  the  1914  Law 
that  bonds  certified  and  delivered  by  a  trustee  after  the  incidence 
of  the  tax  were  taxable  although  subscribed  and  paid  prior 
thereto.  Under  the  1898  Law  it  seems  to  have  been  held  that  a 
bond  was  issued  when  delivery  was  made  and  the  corporation  re- 
ceived a  benefit  or  a  consideration  therefor.*''  The  date  of  renewal 
would  be  the  date  of  issue  for  the  purpose  of  the  tax  on  a  renewal 
of  bonds.**  Bonds  issued  by  a  domestic  corporation  in  this  coun- 
try for  sale  to  purchasers  in  a  foreign  country  have  been  held  to 
be  issued  here  for  the  purpose  of  the  tax,  but  bonds  issued  and 
sold  by  a  domestic  corporation  in  a  foreign  country  have  not  been 
required  to  be  stamped  on  the  ground  that  the  Oovemment  had 
no  means  of  enforcing  the  statute  in  such  case.**  It  has  been  ruled 
that  bonds  executed  by  a  foreign  corporation  in  a  f oreigm  country, 
certified  to  by  a  trustee  in  the  United  States,  given  for  part  of 
the  purchase  price  of  timber  located  in  the  foreign  country,  and 
delivered  in  the  United  States  are  subject  to  tax.** 

Transfer  of  Bonds.  No  tax  is  imposed  upon  the  transfer  of 
bonds,  debentures  or  certificates  of  indebtedness  from  one  holder 
to  another. 

Renewal  of  Bonds.  Every  renewal  of  a  bond,  debenture  or  cer- 
tificate of  indebtednesa  is  taxed  as  a  new  issue.**  A  renewal  after 
April  1,  1919  of  an  instrument,  issued  prior  thereto,  i;rtll  require 

88  Beg.  55,  Art.  12. 

84  Reg.  65,  Art.  19. 

86  Beg.  65,  Art  13;  T.  D.  2054;  letter  from  Treasiirj  Department  dated 
November  16,  1917;  W.  T.  6.  1919,  13550.  Such  certificates  were  not  taxed 
under  the  1914  Law.    See  p.  760. 

86  Beg.  55,  Art.  1. 

87  Volume  1,  Treasury  Deeiaras  No.  20156. 

88  Every  renewal  is  taxed  as  a  new  iBsue.  Bevenue  Act  of  1918,  Title  XI, 
Schedule  A-1. 

89  Letter  from  Treasury  Department  dated  May  15,  1915.  • 

40  Beg.  55,  Art.  17. 

41  Bevenue  Act  of  1918,  Title  XI,  Schedule  A-1. 
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the  necessary  revenue  stamps.^  An  agreement  extending  a  mort- 
gage apon  maturity,  where  a  bond  is  secured  by  the  mortga'ge  and 
such  agreement  operates  to  renew  'the  bond,  subjects  the  latter  to 
stamp  tax  as  a  renewal.^  ^  An  agreement  between  the  holder  of 
a  bond  and  the  present  owner  of  a  parcel  of  real  estate,  extending 
maturity  of  a  mortgage  bond  executed  "by  a  former  owner,  op- 
erates as  a  renewal  and  such  renewal  is  subject  to  tax.  If  in  ad- 
dition a  new  bond  is  given  for  the  same  indebtedness,  it  also  is 
subject  to  tax.** 

^  Bonds  of  Indemnity,  and  Surety.  Bonds  of  indemnity  and 
surety  are  taxed  at  the  rate  of  50  cents,  but  where  a  premium  is 
charged  for  the  issuance,  execution,  renewal  or  continuance  of 
such  bonds,  the  tax  is  one  cent  on  each  dollar  or  fractional  part 
thereof  of  the  premium  charged.  Bonds  coming  within  this  class 
are  (a)  bonds  for  indemnifying  any  person,  corporation,  or  part- 
nership, who  shall  have  become  bound  or  engaged  as  surety,  (b) 
all  bonds  for  the  due  execution  or  performance  of  any  contract, 
obligation,  or  requirement,  or  the  duties  of  any  office  or  position, 
and  to  account  for  money  received  by  virtue  thereof,  (c)  mort- 
gage guarantee  policies  and  policies  guaranteeing  title  to  real 
estate  and  (d)  all  other  bonds  of  any  despription  not  otherwise 
provided  for  in  Schedule  A  of  Title  XI.  Policies  of  re^insurance 
are  exempt  from  the  tax  imposed  by  this  provision.**  Mere  agree- 
ments,  ^.  g.  to  build  houses,  are  not  taxable,  but  if  bonds  are  in- 
cluded for  the  faithful  performance  of  the  work  or  contracts,  they 
are  subject  to  tax  as  indemnity  or  surety  bonds.**  Where  a  pre- 
mium is  charged  upon  any  bond  or  policy  of  indemnity  and  surety, 
executed  or  issued  on  or  after  April  1st,  1919,  a  statement  must 
be  made  on  the  face  of  the  bond  or  policy  showing  the  rate  and 
amount  of  premium  charged,  and  bonding  companies  or  other 
persons  executing  such  bonds  or  policies  must  affix  thereto  the 

iSBeg.  55,  Art.  2;  letter  from  Treasury  Department  dated  December  11, 
1917;  W.  T.  8.  1919,  %  3548. 

48  Beg.  55,  Art.  4.  See  Appeal  of  G.  Bolte,  18  Haw.  241;  In  re  O.  B.  ft 
L.  Co.,  19.  Haw.  544. 

MBeg.  55,  Art.  5. 

tf  Bevenue  Act  of  1918,  Title  XI,  Schedule  A-2. 

«B  Beg.  55,  Art.  26. 
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necessary  amount  of  stamps  based  upon  the  premium  charged, 
cancelling  the  same.*'' 

Bonds  Delivered  Prior  to  Incidence  op  Tax.  Where  bonds 
or  policies  of  the  kind  described  in  the  preceding  paragraph  have 
been  issued  prior  to  April  1,  1919,  but  premiums  are  paid  for  the 
purpose  of  renewing  or  continuing  such  bonds  or  policies  in  f  oree 
beyond  the  date  of  March  31,  1919,  the  premiums  paid  for  such 
purpose  are  subject  to  tax.  When  premiums  due  and  payable  sub- 
sequent to  March  31,  1919,  are  not  essential  to  the  continuance  in 
force  of  such  bonds,  they  are  not  taxable.**  The  renewal  or  con- 
tinuance certificate  or  other  papers  showing  the  renewal  or  continu- 
ance of  such  bond  or  policy  and  the  receipt  or  other  papers  show- 
ing the  payment  of  any  premium  or  charge  for  the  renewal  or  con- 
tinuance of  such  bond  or  policy  must  contain  on  the  face  thereof 
a  statement  showing  the  r^te  and  amount  of  the  premium  charged 
and  collected,  and  the  bonding  company  or  other  persons  issuing 
or  executing  such  certificate,  receipt  or  paper,  must  affix  thereto 
the  necessary  amount  of  stamps  based  upon  the  premium  charged 
cancelling  the  same.*^ 

Bonds  Issued  in  Foreign  Countries^  It  was  held  under  the 
1914  Law  that  bonds  issued  by  guarantee  companies  in  foreign 
countries  guaranteeing  the  fidelity  of  individuals  or  corporations 
in  the  United  States,  executed  and  delivered  in  the  foreign  country, 
were  not  taxable  but  if  they  were  not  valid  until  countersigned 
or  delivered  by  the  agent  in  the  United  States,  they  should  be 
taxed" 

Bonds  REQuiirfiD  in  Legal  Proceedings.  Bonds  ''required  in 
legal  proceedings"  are  exempt  from  stamp  tax.  These  include  at- 
tachment bonds,  injunction  bonds,  bonds  to  stay  proceedings,  bonds 
on  appeal  or  writ  of  error,  bonds  for  costs,  recognizances,  super- 
sedeas bonds ;  also  official  bonds  of  trustees,  receivers,  and  referees 
in  bankruptcy ;  and  for  court  receivers,  assignees,  executors,  admin- 

47  Reg.  55,  Art.  24;  f.  D.  2825. 

4SHeg.  55,  Art.  23;  T.  D.  2782.  Under  the  1914  Law  it  was  bdd  that  a 
bond  executed  and  delivered  prior  to  the  date  on  which  the  tax  was  first  im- 
posed,  whether  or  not  taking  effect  immediately  or  subsequent  to  the  enforee* 
ment  of  the  taxing  act,  was  not  subject  to  the  tax.     (T.  D.  2072.) 

40  Reg.  55,  Art.  25. 

60  T.  D.  2051.  No  ruling  has  been  issued  upon  this  point  under  the  1917  or 
present  Law. 
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istrators,  and  gnardians.^^  Bonds  of  depositaries  designated  by  the 
United  States  District  Court-  for  the  keeping  of  bankruptcy  es- 
tates moneys  are  likewise  not  taxable.** 

FmELiTY  AND  SuRETY  BoNDS.  Fidelity  and  surety  bonds  are  sub- 
ject to  the  stamp  tax.**  Any  guaranty  under  seal  of  the  perform- 
ailKe  of  the  conditions  of  a  contract  by  persons  not  parties  thereto 
is  taxable  as  a  bond.'^ 

Agreements  t6  Hold  Harmless,  Not  Under  Seal  and  WrrHOur 
Surety.  Applications  addressed  to  surety  and  fidelity  companies 
wherein  the  applicant  agrees  to  indemnify  the  surety  company  in 
case  of  loss  under  the  bond  applied  for,  agreements  executed  by 
shippers  undertaken  to  hold  railroads  harmless  on  accounjt  of  any 
loss  occurring  by  reason  of  the  payment  of  claims  again^  such 
railroads  without  the  presentation  of  original  bills  of  lading,  etc., 
agreements  executed  by  taxpayers,  on  banks  and  institutions  of 
similar  character  agreeing  to  hold  such  institutions  harmless  on  ac- 
count  of  the  payment  to  taxpayers  of  sums  covered  by  pass-books, 
by  checks  and  drafts,  etc.,  which  have  been  lost,  and  other  instru- 
ments of  similar  character  and  scope  not  under  seal  and  without 
surety  which  impose  upon  those  executing  them  no  liability  other 
than  that  which  would  automatically  be  imposed  upon  them  by 
operation  of  law,  are  not  subject  to  stamp  tax.  It  must  however  be 
clearly  understood  that  any  form  of  agreement  or  indemnification 
to  which  sureties  are  parties  is  taxable  as  an  indemnity  bond.'^ 

Mortgage  Guarantee  Policies  and  Poucies  Quaranteeing 
TrrLES  to  Real  Estates  These  policies  are  made  expressly  taxable 
by  the  1918  Law.*®.  Under  the  1917  Law,  which  was  silent,  it  was 
held  that,  in  common  with  policies  of  guarantee  and  fidelity  in- 
surance, mortgage  gtiarantee  policies  and  policies  guaranteeing 
titles  to  real  estate  were  subject  to  the  stamp  tax  on  bonds  and 
not  to  the  tax  on  insurance.*'' 

61  Reg.  55,  Art.  27,  T.  D.  2647.  It  was  held  under  the  1914  Law  that  bonds 
filed  by  order  of  the  court  to  obtain  a  decree  or  order  for  the  sale  of  real 
estate  were  exempt  as  bonds  required  in  legal  proceedings.     (T.  D.  2091.) 

5«  Reg.  55,  Art.  29. 

•8  Fidelity  and  surety  bonds  subject  to  tax  levied  with  respect  to  insurance 
policies  were  exempt  from  the  stamp  tax  under  the  Senate  draft  of  the  Revenue 
Act  of  1918,  but  this  exemption  was  stricken  out  by  the  Conference  Oommittee. 

54  Reg.  55,  Art.  20. 

W  Reg.  55,  Art  31. 

M  Revenue  Act  of  1918,  Title  XI,  Schedule  A-2;  Reg.  55,  Art.  22. 

Vf  T.  D.  2704,  modifying  T.  D.  2588. 
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Bonds  Given  to  States  and  Political  Subdivisions  Thereof.  It 
is  held  on  the  broad  groond  that  the  sovereign  states  and  sab- 
divisions  thereof  are  constitutionally  free  from  taxation  by  the 
Federal  Government,  that  bonds  given  by  officials  of  a  state,  town- 
ship, county  or  village  for  the  faithful  performance  of  duties,  are 
not  taxable.**  Bonds  given  to  a  state,  township,  county  or  -mi- 
lage for  the  performance  of  contracts,  such  as  the  constmction 
of  state  or  municipal  buildings,  or  the  discharge  of  other  duties 
strictly  for  or  in  behalf  of  the  state,  when  necessary  to  protect 
the  state's  interest,  are  held  not  subject  to  taxation.*^  A  bond 
given  as  a  condition  to  the  granting  of  a  license  by  a  state  or 
political  subdivision  is  not  taxable  if  the  license  is  issued  in  the 
exercise  of  the  governmental  powers  of  the  state  or  political 
subdivision.**  Under  the  1898  Law  a  dramshop  keeper's  bond, 
given  pursuant  to  the  laws  of  Missouri,  as  a  condition  precedent 
to  the  grant  of  a  license,  was  not  subject  to  tax  since  such  bond 
was  required  under  the  police  power  of  the  state — a  power  be- 
longing exclusively  within  the  state's  jurisdiction — ^and  was  a 
means  or  instrumentality  employed  by  the  state  in  the  exercise 
of  one  of  its  most  important  functions.*^  It  was  also  held  under 
the  1898  Law  that  neither  the  separate  states  nor  the  United 
States  have  power  to  impose  a  tax  which  will  interfere  with  the 
sovereignty  of  the  others  within  their  own  sphere,  either  by  tax- 
ing their  functions  or  the  means  by  which  they  are  exercised; 
that  a  power  in  the  federal  government  to  tax  the  right  to 
qualify  for  the  performance  of  duties  of  a  state  office  is  incon- 
sistent with  the  existence  of  any  supreme  governmental  au- 
thority in  the  state ;  and  that  therefore  a  bond  required  by  a  state 
from  a  notary  public  (who  was  held  to  be  an  officer  of  the  state) 
as  a  prerequisite  to  the  exercise  of  his  official  duties  is,  in  neces- 
sary legal  effect,  a  tax  on  the  officer's  right  to  qualify  and  upon 
the  exercise  by  the  state  of  its  governmental  functions.**    Bonds 

WBeg.  55,  Art.  28.    T.  D.  2624.    See  T.  D.  2111. 

5»Reg.  65,  Art.  28.    T.  D.  2624;  T.  D.  2072. 

eOAmbrosiiii  v.  TJ.  S.,  187  U.  8.  1. 

61  U.  S.  V.  Owens,  100  Fed.  70. 

68  Bettman  v.  Warwick,  108  Fed.  46.  It  was  also  held  in  this  case  that  the 
fact  that  the  tax  was  required  to  be  paid  before  the  officer  qualified  was  un- 
important.   See  Beg.  55,  Art.  28. 
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requjred  by  state  statutes  from  warehousemen  and  owners  of 
jitney  busses  running  in  favor  of  the  state  are  not  subject  to  the 
tax» 

Bonds  Given  to  the  Federal  Gk)VERNM£NT.  Generally  speak- 
ing bonds  given  to  the  federal  government  are  taxable.**  But 
the  statute  expressly  provides  that  no  bond  of  indemnity  required 
to  be  filed  by  any  person  to  secure  payment  of  any  pension,  al- 
lowance, allotment,  relief,  or  insurance  by  the  United  States  shall 
be  taxed.^  Bonds  of  a  private  corporation  delivered  by  it  to 
the  United  States  Housing  Corporation  as  collateral  security  for 
a  loan  to  aid  the  borrower  in  performing  its  contract  with  the 
United  States  Housing  Corporation  are  subject  to  stamp  tax.** 
Bonds  of  brewers,  manufacturers  of  oleomargarine,  tobacco  and 
cigars,  also  distillers'  annual  and  warehousing  bonds,  and  trans- 
portation bonds  are  required  to  be  stamped.  Where  these  bonds 
are  required  by  law  to  be  made  in  duplicate  and  triplicate,  only 
the  original  need  be  stamped  and  on  the  duplicates  and  tripli- 
cates a  memorandum  must  be  made  stating  that  the  tax  has  been 
paid  by  stamp  attached  to  the  original  bond.  Copies  of  dis- 
tillers' bonds  forwarded,  to  the  Bureau  of  Internal  Revenue  for 
oflBce  use  need  not  be  stamped.*'  Bonds  executed  for  the  due 
execution  or  performance  of  any  contract,  obligation  or  require- 
ment, or  the  duties  of  any  ofiBce  or  position,  and  to  account  for 
money  received  by  virtue  thereof,  furnished  in  compliance  with 
the  laws  of  the  United  States  or  regulations  made  pursuant 
thereto  are  subject  to  ttae  stamp  tax  of  50  cents,  even  though 
United  States  Libery  bonds  or-  other  bonds  of  the  United  States 
are  deposited  in  connection  therewith,  with  the  ofiBcials  having 
authority  to  approve  such  bonds,  in  lieu  of  surety  or  sureties.®' 

Building  and  Loan  Associations.  Stocks  and  bonds  issued  by 
co-operative  building  and  loan  associations  which  are  organized 
and  operated  exclusively  for  the  benefit  of  their  members  and 

63  Reg.  56,  Art.  30. 

64  T.  D.  2624;  T.  D.  2111;  Reg.  55,  Art.  28. 
66  Revenue  Act  of  1918,  §1101. 

66  T.  D.  2782. 

67  Reg.  55,  Art.  21. 

6SReg.  55,  Art.  28,  as  amended  by  T.  D.  2913.  See  Revenue  Act  of  1918, 
f 1320. 
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make  loans  only  to  their  shareholders,  are  not  subject  to  the  tax.^ 
This  provision  of  the  law  seems  to  exempt  stock  of  sach  asso- 
ciations from  the  tax  on  original  issue  and  also  from  the  tax  on 
sales  or  transfers.  Any  instruments  other  than  certificates  of 
stock  and  bonds  are  not  exempt.'* 

Bonds  Given  by  United  States,  Foreign  Qovbbnments  and 
PouTiCAii  Subdivisions.  All  bonds  given  by  the  United  States^  or 
by  any  Foreign  Government,  or  by  any  state,  territory,  or  the 
District  of  Columbia,  or  local  subdivision  thereof,  or  municipal 
or  other  corporation  exercising  the  taxing  power  are  exempt 
from  taxation.''* 

Capital  Stock,  Issue.  Although  the  heading  of  this  paragraph  is 
that  used  in  the  statute,  the  language  of  the  law  is  that  the  tax 
shall  be  imposed  ''on  each  original  issue,  whether  on  organization 
or  reorganization,  of  certificates  of  stock,  or  of  profits,  or  of  interest 
in  property  or  accumulations,  by  any  corporation.*'  The  rate  is  5 
cents  on  each  $100  of  face  value  or  fraction  thereof  except  where 
the  certificate  is  issued  without  face  value  in  which  case  the  tax  is 
5  cents  per  share  unless  the  actual  value  is  in  excess  of  $100  per 
share,  in  which  case  the  tax  is  5  cents  on  each  $100  of  actual  value 
or  fraction  thereof.  The  stamps  representing  this  tax  must  be 
ordinary  documentary  stamps  and  are  required  by  the  law  to  be 
attached  to  the  stock  books  and  not  to  the  certificates  where  is- 
sued.''* Where  the  blank  stock  certificates  are  not  kept  in  a  stock 
certificate  book  the  stamps  should  be  affixed  to  the  books  of  record 
in  which  the  issue  of  stock  is  recorded.^ 

Contract  to  Issue  Stock.  It  has  been  held  by  the  Treasury 
Department  that  no  stamps  are  required  to  be  affixed  to  a  contract 
or  agreement  by  a  corporation  to  issue  stock.''*  Under  a  later  ruling, 
however,  stock  is  deemed  to  be  issued  when  it  is  subscribed  for  and 
the  subscription  is  acc^ted  by  the  corporation  regardless  of  the 

69  Revenue  Act  of  1918,  1 1101;  Reg.  40  Rev.,  Art.  5. 

70  Under  the  1914  Law  it  was  held  that  notes  given  to  or  by  such  associa- 
tions were  taxable  (T.  D.  2112). 

n  Revenue  Act  of  1918,  §  1101.    See  T.  D.  2072. 

72  Revenue  Act  of  1918,  Title  XI,  Schedule  A-3;  Reg.  40  Rev.,  Arts.  2,  3, 
7,  8,  37, 

78  Letter  from  Treasury  Department  dated  November  20,  1917,  W.  T.  8. 
1919,  113589. 

74  T.  D.  2599. 


THE  STAMP  TAX  751 

time  of  delivery  of  the  certificate.'''    It  is  to  be  noted  that  the  stat- 
jate  fixes  a  tax  upon  the  issue  of  certificates  of  stock,  etc.,  and  the 
later  ruling  of  the  Treasury  Department  indicated  above  seems  to 
be  an  unwarranted  construction  of  the  act.^^ 

Original  Issue.  The  tax  on  the  issue  of  capital  stock  is  laid 
upon  an  excise  or  privilege  of  the  corporation  employed  for  its 
benefit.  The  tax  is  laid  upon  the  stock  which  a  company  originally 
issued  and  not  upon  certificates  creating  no  addition  to  the  total 
stock  liability  of  the  company.  Where  stock  is  issued  with  the  right 
of  conversion,  and  upon  the  exercise  of  this  right  stock  of  a  diflPerent 
kind  is  issued  to  the  stockholder  so  that  in  a  sense  the  capitalization 
of  the  company  is  re-classified,  no  benefit  accrues  to  the  company* 
and  the  transaction  constitutes  essentially  nothing  but  an  adjust- 
ment among  the  existing  stockholders  of  rights  which  always  at- 
tached to  the  original  stock  issue  by  virtue^  of  the  privileges  of  the 
charter  of  the  corporation.  This  rule  applies  if  a  corporation  issues 
(1)  preferred  stock  in  place  (tf  common  stock,  or  (2)  oi;ie  kind  of 
preferred  stock  in  place  of  another  kind  of  preferred  stock,  or  (3) 
stock  without  par  value  in  place  of  stock  with  par  value,  provided 
the  total  outstanding  stock  is  not  increased.  In  other  words,  upon 
any  reorganization,""  only  an  original  issue  creating  a  new  and 
further  stock  liability  is  subject  to  the  stamp  tax  upon  the  issue  of 
capital  stock.  The  tax  is  designed  to  apply  to  the  privilege  of 
issuing  stock  in  return  for  property  against  which  the  stock  is  first 
put  out  as  an  equivalent,  and  not  to  apply  to  subsequent  issues 
based  upon  mere  conversions,  subdivisions,  or  re-classifications  of 

76  Reg.  40  iRev.,  Arts.  1,  33. 

76  See  Malley  ▼•  Bowditch,  259  Fed.  809,  in  which  the  Court  says  in  sustain- 
ing the  constitutionality  of  the  1914  Law  that  'Hhe  stamp  tax  is  contingent 
upon  the  original  issue  of  a  certificate  of  stock,  just  as  a  stamp  tax  on  checks 
is  contingent  upon  the  issuing  of  checks. ' ' 

77 The  term  ''reorganization"  means  a  business  arrangement  whereby  the 
stock  and  bonds  of  a  corporation  are  readjusted  as  to  amount,  income  or 
priority,  or  the  issue  of  one  kind  of  stock  is  substituted  for  the  issue  of  an- 
other kind,  or  the  property  is  sold  to  a  new  corporation  for  new  stock  and 
bonds,  or  is  sold  by  foreclosure  of  a  mortgage  upon  it  to  a  purchaser  who  buys 
^or  himself  and  his  associates,  and  includes  the  various  proceedings  and 
transactions  bjr  which  succession  of  corporations  is  brought  about,  and  also 
the  proceedings  by  which  existing  corporations  are  continued  under  a  different 
organization  without  the  creation  of  a  new  corporation. 
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the  original  total.''^  Stock  certificates  issued  in  lieu  of  original 
certificates  in  a  case  where  a  corporation  had  changed  its  name  are 
not  taxable  as  an  original  issue,*^  and  temporary  or  interim  stock 
certificates  issued  before  the  permanent  issues  are  taxable  as  origi- 
nal issue,  but  the  subsequent  exchange  of  such  temporary  certifi- 
cates  for  definitive  stock  certificates  to  the  same  Qwner  is  not  sub- 
ject to  any  tax.^  The  issue  of  certificates  of  stock  of  a  smaller  de- 
nomination in  exchange  for  outstanding  certificates,  where  there  is 
no  change  in  ownership  or  in  the  total  amount  of  stock  issued,  is 
not  subject  to  tax.^^  It  was  held  under  the  1914  Law  that  wher^ 
bonds  had  been  issued  with  the  privilege  of  exchanging  same  for 
certificates  of  stock  and-  the  option  was  exercised  after  the  incidence 
of  the  tax,  the  stock  certificates  then  issued  were  taxable  as  original 
issue  unless  prior  to  the  incidence  of  the  tax  the  certificates  in 
question  had  been  issued  and  were  held  in  trust  for  the  purchaser 
of  the  bonds,  in  which  case  the  rate  of  tax  on  transfers  of  stock 
was  applicable.** 

TSBeg.  40  Bev.,  Arts.  4  and  5;  W&bash  Bailroad  Ca.  v.  Edwards,  XT.  S. 
Dist  Ct.,  So.  Dist.  of  N."  Y.;  W.  T.  S,  1919,  If  3962.  The  decision  in  this  case 
was  based  upon  the  1917  Law  and  overruled  T.  D.  2752  dated  August  20,  1918, 
by  which  it  was  held  that  the  tax  applied  in  the  cases  stated  in  the  text  above, 
and  also  that  it  applied  to  the  issue  of  preferred  and  common  stock  whether 
or  not  exchanged  for  old  stock  upon  a  reorganization  of  a  corporation,  under 
Section  24  of  the  New  York  Stock  Corporation  Law  for  the  purpose  of  issuing 
stock  without  par  value.  The  decision  would  not  seem  to  affect  that  part  of 
T.  D.  2752  or  that  part  of  Beg.  40  Bev.,  Art.  4,  which  ruled  that  the  tax 
applied  to  the  issue  of  stock  of  either  corporation  in  addition  to  its  already 
existing  stock  upon  a  merger  of  trust  companies  under  Sections  487  to  496 
of  the  New  York  Banking  Law,  and  to  the  new  issue  of  stock  by  a  consolidated 
corporation  in  exchange  for  stock  of  the  consolidating  corporations.  The 
broad  statement  in  Beg.  40  Bev.,  Art.  4,  that  the  issue  of  certificates  of  stock 
upon  reorganization  by  a  corporation  is  subject  to  tax,  is  modified  by  this 
decision.  Judge  Augustus  Hand  founds  his  decision  largely  upon  the  statutory 
rule  of  construction  that  a  taxing  statute  is  to  be  strictly  construed  against 
the  Government  and  in  favor  of  the  taxpayer.  (See  p.  847.)  And  upon  the 
further  consideration  that  the  1917  Law  was  a  re-enactment  of  a  statute  which 
had  received  a  settled  administrative  construction  by  virtue  of  T.  D.  20694, 
dated  February  7,  1899,  issued  under  the  Spanish  War  Bevenue  Act  of  June 
13,  1898,  followed  for  many  years  until  the  enactment  of  T.  D.  2752, 

79  Beg.  40  Bev.,  Art.  5. 

•OBeg.  40  Bev.,  Art.  5;  T.  D.  2584.    Beg.  40  Bev.,  Art.  4. 

SI  Beg.  40  Bev.,  Art.  5. 

W  T.  D.  2155. 
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Certificates  op  Stock.  The  present  law  applies  to  the  issue 
of  (1)  certificates  of  stock,  (2)  certificates  of  profit,  and  (3)  cer- 
tificates of ,  interest  in  property  or  accumulations,  issued  by  any 
corporation.**  The  1917  Law  applied  only  to  certificates  of  stock. 
Under  the  1914  Law,  which  taxed  certificates  of  profit  *'or  any 
certificate  or  memorandum  showing  an  interest  in  the  property 
or  accumulations  of  any  association,  company  or  corporation, 
•  •  •  "it  was  held  that  certificates  issued  by  trustees  to  per- 
sons who  had  deposited  certain  securities,  such  certificates  issued 
by  the  trustees/  showing  such  persons  to  be  entitled  to  a  part  of 
the  dividends,  etc.,  accruing  on  account  of  the  securities  depos- 
ited, were  taxable  as  certificates  of  profits.**  Under  the  present 
law  it  seems  that  certificates  evidencing  an  interest  in  profits  or 
accumulations  are  not  taxable  unless  issued  by  a  ** corporation," 
as  that  term  is  used  in  the  law,  but  the  Treasury  Department  has 
ruled  that  the  issue  to  the  beneficiary  of  certificates  covering 
shares  in  the  nature  of  shares  of  stock,  where  a  number  of  persons 
pool  their  individual  properties  and  •appoint  trustees  having  a 
dejSnite  term  of  office  for  the  purpose  of  managing  it  and  retain 
certain  rights  of  control  over  the  property  and  a  voice  in  the  se- 
lection of  the  trustees  who  are  authorized  to  issue  the  certificates, 
is  subject  to  tax.** 

Issued  by  Any  Corporation.  The  term  *' corporation,*'  as 
defined  in  Sectiom  1  of  the  law,  includes  associations,  joint-stock 
companies,  and  insurance  companies.**  It  has  been  held  that  the 
tax  applies  to  the  issue  of  certificates  of  shares  in  so-called  Massa- 
chusetts trusts  and  other  unincorporated  associations.*'' 

88  Revenue  Act  of  1918,  Title  XI,  Sohedule  A-3 ;  see  Reg.  40  Rev.,  Art  33. 
MReg.  40  Rev.,  Art.  4;  letter  from  Treasury  Department  dated  July  26, 
1916,  W.  T.  8.  1916,  p.  353. 

85  Beg.  40  Rev.,  Art.  4. 

86  See  Reg.  40  Rev.,  Art.  4. 

87  T.  D.  2752.  It  has  been  held  that  the  1914  Law  does  not  impose  a  fran- 
chise tax  or  a  corporation  tax  but  imposes  a  stamp  or  document  tax;  that  it 
follows  from  this  consideration  that  whether  the  share  capital  is  fixed  by  agree- 
ment or  under  statatory  authority  is  immaterial  and  that  the  tax  applies  to 
certificates  of  shares  issued  by  a  majiuf acturing  company  organized  in  the  form 
of  a  trust  under  the  common  law  and  deriving  none  of  its  rights,  benefits  or 
qualificationB  from  any  statute,  and  which  was  not  an  ordinary  common  law 
real  estate  trust.  In  other  words,  the  word  ''stock"  is  to  be  interpreted  in 
connection  with  the  accompanying  words  of  the  statute  "association,  company, 

F.  T.— 48 
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Stock  of  Domestic  Corpob^itions.  The  tax  attaches  to  the  is- 
sue of  certificates  of  stock  by  a  domestic  corporation,  no  matter 
where  the  certificates  are  actually  delivered.** 

Stock  of  Foreign  Corporations.  Certificates  of  stock  of  for- 
eign corporations  sold  or  delivered  within  the  United  States  are 
subject  to  the  same  tax  as  certificates  of  stock  of  domestic  cor- 
porations. Stock  of  a  corporation  organized  in  a  foreign  country, 
issned  in  the  United  States,  is  subject  to  the  tax  on  original  is- 
sue.** 

Business  Property  Investment  Bonds.  The  issue  by  a  cor- 
poration of  business  property  investment  bonds,  or  other  instru- 
ments, wherein  it  is  certified  that  the  holder  thereof  is  the  owner 
of  an  interest  in  specified  real  property  the  legal  title  to  which 
has  been  previously  conveyed  to  a  trustee  and  whereby  the  cor- 
poration issuing  the  same  agrees  to  manage  the  property  and  dis- 
tribute the  proceeds  in  a  certain  manner  is  subject  to  tax.*® 

Joint-Stock  Land  Banks.  The  issue  of  certificates  of  stock 
by  joint-stock  land  banks  is  subject  to  the  stamp  tax.** 

Purchasing  Business  or  Assets.  The  issue  by  a  corporation 
of  stock  in  exchange  for  property,  real  or  personal,  or  for  the  pur- 
pose of  purchasing  the  business  or  assets  of  another  concern,  is 
subject  to  tax.** 

Stock  Dividends  and  Fractional  Scrip  Certificates.  The  issue 
of  stock  dividends  and  fractional  scrip  certificates  is  subject  to  tax.** 

or  corporation."  It  is  a  term  not  peculiar  to  corporations,  but  equally  ap- 
plicable to  the  share  capital  or  fund  created  by  or  in  accordance  with  an 
agreement  for  the  formation  of  an  unincorporated  association  or  company. 
The  difference  between  corporations  and  unincorporated  associations  being 
immaterial  to  the  imposition  of  a  stamp  tax  on  documents,  the  different  modes 
ot  realizing  om  the  shares  by  the  certificate  holders  is  also  immaterial.  (Malley 
V.  Bowditch,  259  Fed.  809.)     See  also  C^cker  v.  MaUej,  249  U.  8.  223. 

88  Reg.  40  Rev.,  Art.  4;  letter  from  Treasury  Department  dated  July  24, 
.1918;  W.  T.  S.  1919,  %  3588.  This  ruling  was  made  in  the  case  of  stock  issued 
in  Cuba  by  a  Delaware  corporation,  all  of  whose  operations  were>  carried  on 
in  Cuba.    See  p.  744  as  to  bonds. 

89  T.  D.  2073. 

90  Reg.  40  Rev.,  Art.  4. 

91  Reg.  40  Rev.,  Art.  4. 
WIReg.  40  Rev.,  Art.  4. 
83  Reg.  40  Rev.,  Art.  4. 
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Federaij  Land  Bankb.  The  issue^  of  certificates  of  stock  by 
Federal  Land  banks  is  not  subject  to  tax.** 

Rights  to  Subscribe  to  Stock,  The  issue  of  "rights"  to  sub- 
scribe for  the  stock  by  any  corporation,  joint-stock  company  or 
association  evidenced  by  warrants  is  not  subject  to  tax.*' 

Voting  Trust  Certificates.  The  tax  does  not  apply  to  the  issue 
of  voting  trust  certificates  representing  stock  certificates  already 
issued.*^ 

Measure  of  Tax.  The  tax  is  measured,  not  by  the  amount  paid 
in  on,  or  for  the  stock,  but  by  the  face  or  par  value  of  the  stock,  in 
the  case^of  shares  having  a  face  or  par  vahie.  The  tax  is  imposed 
on  the  face  or  par  value  of  the  certificate  and  not  upon  the  par  value 
of  each  share.  Thus,  a  certificate  representing  10  shares  of  a  par 
value  of  $10  each  would  be  taxable  as  having  a  face  or  par  value 
of  $100.  In  the  case  of  shares  having  no  face  or  par  value  the  tax 
is  measured  by  the  number  of  shares  represented  by  the  certificate 
unless  the  actual  value  of  the  stock  is  in  excess  of  $100  per  share 
in  which  case  the  tax  is  based  upon  the  actual  value  of  the  stock 
represented  by  the  certificate  regardless  of  the  number  of  shares.*^ 

Shares  "Without  Par  Value.    The  actual  value  of  shares  with- 

> 

out  par  or  face  value  is  a  question  of  fact.  For  the  purpose  of 
this  tax  it  may  be  determined  by  the  statement  of  the  company  and> 
the  consideration  involved  in  the  issue  of  such  stock,^*  or  may  be 
determined  by  the  market  price  or  otherwise.** 

Capital  Stock,  Sales  and  Transfers.  The  law  provides  for  a 
tax  on  (a)  all  sales,  (b)  agreements  to  sell  ^^  or  memoranda  of 

•*Reg.  40  Rev.,  Art.  5.  • 

96  Reg.  40  Rev.,  Art  5. 

08  Beg.  40  Rev.,  Art.  5 ;  T.  D.  2752. 

»7Reg.  40  Rev.,  Art.  3;  lee  T.  D.  2752. 

M  Letter  from  Treasury  Department  dated  November  26,  1917;  W.  T.  8. 
1919.     If  3592;  Reg.  40  Rev.,  Art.  3. 

WT.  D.  2752. 

100 The  term  "agreement  to  sell"  includes  options,  calls  in  "puts  and  calls," 
offers,  indemnities  and  privileges,  and  contracts,  either  in  writing  or  by  parol, 
to  sell  on  the  deferred  or  partial  payment  plan  (Reg.  40  Rev.,  Art.  33).  In 
holding  that  a  "call"  was  an  "agreement  to  sell"  under  the  1898  Law  the 
Supreme  Court,  in  Treat  v.  White,  181  XJ.  S.  264,  pointed  out  the  distinction 
between  an  "agreement  to  sell"  and  an  "agreement  of  sale"  .as  follows: 
' '  That  there  is  a  difference  between  an  agreement  to  sell  and  an  agreement  of 
sale  is  clear.    The  latter  may  imply,  not  merely  an  obligation  to  sell,  but  an 


756  THE  STAMP  TAX 

sales  or  deliveries  of  or  transfers-of  legal  ^•^  title  to  shares  or  cer- 
tificates of  stock  in  any  association,  company  or  corporation.^®* 
The  tax  is  imposed  whether  or  not  the  stock  is  represented  by 
certificates,*®*  and  also  whether  or  not  the  sale  or  transfer  is  shown 
by  the  books  of  the  association,  company  or  corporation,  or  is  made 
by  assignment  in  blank,  or  by  any  delivery,  or  by  any  paper  or 
agreement  or  memorandum  or  other  evidence  of  transfer  or  sale, 
whether  entitling  the  holder  in  any  manner  to  the  benefit  of  such 
stock  *®*  or  not.  In  the  case  of  .stock  having  a  par  or  face  value, 
the  amount  of  the  tax  is  2  cents  on  each  $100  or  fraction  thereof  of 
the  total  par  or  face  value  of  the  Aares  or  certificates  involved  in 
the  sale  or  agreement  to  sell,  whether  such  aggregate  par  or  face 
value  is  greater  or  less  than  $100 ;  e.  g.,  where  the  total  par  or  face 
of  the  shares  involved  in  the  transaction  is  $100  or  less,  the  tax  is 
2  cents ;  where  such  value  is  in  excess  of  $100,  the  tax  is  2  cents  on 
each  $100  or  fraction  thereof.  Where  one  certificate  represents 
several  shares  (however  large  the  number  of  shares)  on  the  transfer 
of  such  certificate  the  tax  is  computed  upoli  its  face  value  and  not 
on  the  face  value  of  each  separate  share  of  stock,  or  of  profits,  or 
of  interest  in  property  or  accumulations ;  e.  g.,  on  the  transfer  of 
one  certificate  representing  500  shares,  par  value  $5,  the  face  value 
of  the  certificate  being  $2,500,  the  stamp  tax  is  50  cents.*®*  In  the 
case  of  shares  of  stock  without  par  or  face  value,  the  tax  is  2  cents 
on  the  transfer  or  sale  of,  or  agreement  to  sell,  each  share,  unless  the 

obligation  On  the  part  of  the  other  party  to  purchase,  while  an  agreement  to  sell 
is  simply  an  obligation  on  the  part  of  the  vendor  or  promisor  to  complete  his 
promise  of  sale.  That  Congress  recognized  the  difference  between  these  two 
terms  is  evident,  because  in  the  very  next  paragraph  of  Schedule  A  it  provides, 
in  reference  to  merchandise,  for  a  stamp  'upon  each  sale,  agreement  of  sale, 
or  agreement  to  sell. '  That  no  stamp  duty  was  imposed  on  agreements  t«  buy 
(or,  in  the  vernacular  of  the  stock  exchange,  'puts')  furnishes  no  groimd  for 
denying  the  validity  of  the  stamp  duty  on  agreements  to  sell." 

101  The  word  "legal'*  was  first  introduced  in  the  1917  Law  and  was  not 
contained  in  the  Act  of  October  22,  1914.  (See  Reg.  40  Rev.,  Art.  33.)  Cf. 
§  270  of  the  New  York  State  Tax  Law  and  the  case  of  Travis  v.  Ann  Arbor  Co., 
180  N.  Y.  App.  Div.  799. 

IMThe  law  uses  the  word  "corporation"  but  see  the  definition  of  this  term 
in  Revenue  Act  of  1918,  §  1. 

108  Reg.  40  Rev.,  Art.  12;  T.  D.  2752. 

104 The  Act  of  October  22,  1914,  also  read:  "or  to  secure  the  future, pay- 
ment of  money  or  for  the  future  transfer  of  any  stock." 

106  Reg.  40  Rev.,  Art.  11, 
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actual  value  of  such  share  is  in  excess  of  $100,  in  which  case  the  tax 
is  2  e^ts  on  each  $100  or  fraction  thereof ;  e.  g.,  if  the  actual  value 
of  the  share  of  stock  is  $25,  the  tax  is  2  cents  on  each  share ;  if  the 
actual  value  of  the  share  is  $175,  the  tax  is  2  cents  on  the  $100  and 
2  cents  on  the  $75,  being  a  fraction  of  $100,  making  a  total  tax  of  4 
cents.^^  The  tax  is  measured,  not  by  the  amount  paid  in,  on,  or  for, 
the  stock  but  by  the  face  or  par  value  of  the  stock  in  the  case  of 
shares  having  a  face  or  par  value,  and  by  the  actual  value  deter- 
mined by  the  market  price  or  otherwise  in  the  case  of  shares  having 
no  face  or  par  value  but  an  actual  value  in  excess  of  $100  a  share.^^ 
Affixing  and  Cancellation  of  Stamps.  In  the  case  of  a  sale 
before  certificates  are  issued,  where  the  evidence  of  transfer  is 
shown  only  by  the  books  of  the  corporation,  the  stamps  should  be 
ulaced  on  such  books.  In  case  the  change  of  ownership  is  effectied 
by  transfer  or  delivery  of  the  certificate,  i.  e.,  where  the  name  of 
the  transferee  is  inserted  in  the  indorsement  or  power  of  attorney 
on  the  back  of  the  certificate,  the  stamp  should  be  affixed  to  such 
certificate  and  canceled  by  the  person  making  the  sale.  In  case  of 
agreement  to  sell,  or  where  the  transfer  is  by  delivery  of  the  cer- 
tificate assigned  in  blank,  the  stamp  should  be  affixed  to  the  bill, 
memorandum,  or  agreement  to  sell,  and  canceled  by  the  seller. 
In  no  event  should  ^y  transfer  agent  or  corporation  accept  or 
transfer  any  shares  of  stock  or  certificates  unless  stamps  for  all 
transfer  tax  required  thereon  have  been  properly  affixed  either  to 
the  certificates  of  stock  or  memoranda  of  sale,  as  the  case  may  be, 
and  duly  canceled.  The  person  using  or  affixing  the  stamp  should 
write  or  stamp  thereon,  in  ink,  his  initials  and  the  day,  month,  and 
year  on  which  the  same  shaU  be  affixed,  or,,  by  cutting  or  canceling 
with  a  machine  or  punch,  affix  his  initials  and  the  date  as  afore- 
said, and  so  deface  such  stamp  as  to  render  it  unfit  for  reuse.  In 
addition  to  the  foregoing,  stamps  of  the  value  of  10  cents  or  more 
should  have  three  parallel  incisions  made  with  some  sharp  instrU" 
ment  lengthwise  through  the  stamp  after  the  saine  has  been  at- 
tached to  the  certificate,  or  bill,  or  memorandum,  or  other  evidence 
of  sale  or  transfer,  unless  the  stamps  are  canceled  by  perforation. 
The  cancellation  by  either  method  should  not  so  deface  the  stamp 

lOe  Revenue  Act  of  1918,  Title  XT,  Schedule  A-4;  Reg.  40  Rev.,  Art  10. 
107  T.  D.  2752. 
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as  to  prevent  its  denomination  and  genuineness  from  being  readily 
determined.*^ 

Shares  WrrHOtrr  Par  Vai.ue.  The  law  provides  that  the  tax 
shall  be  imposed  at  the  rate  of  2  cents  a  share  on  shares  without 
par  or  face  value,  unless  the  actual  value  of  the  share  is  in  excess 
of  $100,  in  which  case  the  tax  is  2  cents  on  each  $100  of  such  actual 
value  or  fraction  thereof.  The  actual  value  is  measured  by  the 
market  price  at  the  time  of  the  sate  or  transfer,  which  value  is 
considered  by  the  Treasury  Department  to  be  the  actual  value.** 

When  Tax  Accrues.  The  stamp  tax  on  sales  or  transfers  of 
stock  accrues  at  the  time  of  making  the  sale  or  agreement  to  sell 
or  memorandum  of  sale,  or  delivery  of  or  transfer  of  the  legal  title 
to  shares,  or  certificates  of  stod^,  or  of  profits,  or  of  interest  in 
property  or  accumulations  in  any  corporation,  joint-stock  company, 
or  association,  or  of  the  right  to  subscribe  for  or  to  receive  such 
shares  or  certificates,  regardless  of  the  time  or  manner  of  the  de- 
livery of  the  certificate  or  agreement  or  memorandum  of  sale.**® 

Where  Tftle  to  the  Stock  Passed  Prior  to  the  iNcroENCE  of 
THE  Tax.  No  tax  is  imposed  upon  the  transfer  of  such  stock  on  the 
books  of  a  corporation  although  made  after  the  date  on  which  the 
tax  was  first  imposed.*** 

Tax  Pato  But  Once.  Where  shares  of  stock  are  sold  and  the 
tax  has  been  paid  and  stamps  affixed  to  a  bill  or  memorandum  of 
sale,  stamps  are  not  again  required  when  the  transfer  is  made  on 
the  books  of  the  company  from  the  name  of  the  party  selling  to 
the  name  of  the  purchaser.*** 

Shares  or  Certificates  of  Stock.  The  law  imposes  this  tax  on 
all  sales,  or  agreements  to  sell,  or  memoranda  of  sales  or  deliveries 
of,  or  transfers  of  legal  title  to  *' shares  or  certificates  of  stock  or 
of  profits  or  of  interest  in  property  or  accumulations  in  any  cor- 
poration, or  to  rights  to  subscribe  for  or  to  receive  such  shares  or 
certificates.  *'**• 

106  Reg.  40  Bev.,  A.  .  37;  letter  from  Treasary  Department  dated  May  22, 
1918;  W.  T.  S.  1919,  f  3600;  Reg.  No.  40,  Part  1,  Art  7. 

109  Reg.  40  Rev.,  Art.  10;  T.  B.  2752;  letter  from  Treasury  Department 
dated  November  26,  1917,  W.  T.  S.  1919,  If  3592.    See  Capital  Stock,  lasne. 

110  Reg.  40  Rev.,  Art.  9. 

111  Letter  from  Treasury  Department  dated  November  30,  1917;  W.  T.  S. 
1919,  f  3590.    This  was  also  the  rule  under  the  1914  Law. 

11«  Reg.  40  Rev.,  Art.  13 ;  T.  D.  2073. 

118  Revenue  Aci  of  1918,  Title  XI,  Schedule  A-4;  Reg.  40  Rev.,  Art.  3v. 
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Stock  of  Domestic  Oorp(»ations.  The  tax  attaches  to  the 
transfer  of  stock  on  the  books  of  a  domestic  corporation,  no  matter 
where  the  sale  is  made  or  the  stock  certificates  are  delivered.^^^ 

Stock  of  Foreign  Cobpobations.  When  certificates  of  stock  of 
a  foreign  corporation  are  sold  or  delivered  within  the  territorial 
jurisdiction  of  the  United  States  they  are  subject  to  the  same  tax 
h»  certificates  of  stock  of  a  domestic  corporation.^^*^ 

Trusts.  The  tax  on  the  transfer  of  capital  stock  has  been  held 
to  apply  to  the  transfer  of  shares  in  so-called  Massachusetts  Trusts 
and  other  unincorporated  associations.^^^  In  rulings  issued  under 
the  present  law  it  is  held  that  the  sale  or  trilnsfer  of  certificates 
issued  by  trustees,  where  such  trustees  are  appointed  for  a  definite 
period  and  the  declaration  of  trust  provides  that  the  beneficiaries 
(termed  '' stockholders'')  shall  hold  annual  meetings  for  the  elec- 
tion of  new  Trustees  to  fill  the  vacancies  thus  accruing,  the  benefi- 
ciaries thus  reserving  to  themselves  control  over  the  persons  dele- 
gated to  conduct  their  affairs  and  a  voice  in  the  business  is  sub- 
ject to  tax;  but  that  the  sale  or  transfer  of  certificates  issued  by 
^  trustees,  where  such  trustees  are  legally  appointed  for  the  entire 
period  of  the  trust  and  the  beneficiaries  retain  no  substantial  con- 
trol over  the  affairs  of  the  trust,  but  delegate  their  proprietary 
functions  to  others,  any  further  control  on  their  part  depending 
upon  contingencies,  their  rights  being  limited  to  filling  vacancies 
caused  by  death,  resignation  or  disability  is  not  subject  to  tax.^^^ 
Transit  of  Stock  Before  Issue  0¥  Certificate.  The  exists 
ence  of  a  stock  certificate  is  not  essential  in  order  to  make  the  trans- 
fer of  shares  subject  to  the  tax.  A  transfer  affecting  a  change  of 
ownership  of  the  share,  whether  made  before  or  after  the  issuance 
of  the  original  certificates  is  taxable.  Thus,  the  sale  or  transfer  of 
temporary  or  interim  certificates  and  the  transfer  of  the  interest  of 
a  subscriber  for  stock,  however  such  interest  may  be  evidenced  or 
conditioned  upon  further  payments,  are  subject  to  tax.^^*    Under 

114  Beg.  40  Bev.,  Art.  12;  letter  from  Treasury  Department  dated  July  24, 
1918 ;  W.  T.  S.  1010,  If  3588.  This  ruling  was  made  in  the  case  of  stock  trans- 
ferred in  Cuba  by  a  Delaware  corporation,  all  of  whose  operations  were  carried 
on  in  Cuba. 

115  Reg.  40  Bev.,  Art.  12;  T.  D.  8073. 

116  T.  D.  2752. 

417  Reg.  40  Rev.,  Arts.  12,  13. 

lit  Beg.  40  Bev.,  Art.  12;*  T.  D.  2752;  T.  D.  2500 
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the.  1914  Law  is  was  held  that  transfers  of  subscription  warrants 
'  entitling  the  holder  to  certificates  of  stock  were  taxable  as  trans- 
fers of  stock.i" 

Riom<s  TO  SuscRiBB  FOB  Stock,  Under  the  present  law,  rights 
to  subscribe  for  or  to  receive  shares  or  certificates  of  stock  (or  of 
profits  or  interest  in  property  or  accumulations)  in  any  corpora- 
tion whether  or  not  evidenced'  by  warrants  are  expressly  made  sub- 
ject to  tax."* 

Rights  to  Receive  Stock  Bivtoends.  The  transfer  of  a  right 
to  receive  a  stock  dividend  already  declared  is  taxable."^ 

Voting  Trust  Certificates.  It  has  been  held  that:  (1)  The 
transfer  of  stock  from  stockholders  to  voting  trustees  is  subject  to 
tax,  (2)  the  receipt  of  the  certificates  given  by  the  voting  trustees 
to  the  stockholders  is  not  subject  to  tax,  (3)  any  sale  or  transfer 
of  such  voting  trust  certificates  by  the  owner  is  subject  to  tax,  (4) 
the  transfer  by  the  voting  trustees  to  the  stockholders  at  the  ter- 
mination of  the  voting  trust  agreement  is  subject  to  tax,^** 

Stockholders'  Committees.  A  transfer  of  stock  by  individual 
stockholders  to  a  committee  of  stockholders  under  a  deposit  agree- 
ment is  subject  to  the  stock  transfer  tax."'  Transfers  of  certifi- 
cates of  stock  to  stockholders'  committees  for  the  protection  of 

119  Letter  from  Treasury  Department  dated  July  8,  1915.  ' 

UOBevenue  Act  of  1918,  Title  XI,  Schedule  A-4;  Beg.  40  Rev.,  Arts.  12,  33. 
Under  the  former  law,  it  was  first  held  that  such  rights  were  included  in  the 
definition  of  the  term  "share  or  shares  of  stock'*  (Letter  from  Treasury 
Department  dated  March  12,  1915)  and  later  that  the  tax  did  not  apply  to 
the  transfer  of  rights  to  subscribe  for  stock  prior  to  the  exercise  thereof  and 
actual  subscription  (Reg.  No.  40,  Part  I,  Art.  1;  T.  D.  2752).  It  was  held 
under  the  1914  Law  that  transfers  of  such  rights  were  not  taxable.  It  has  been 
held  under  Section  270  of  the  New  York  State  Tax  Law  that  the  transfer  of  a 
certificate  of  subscription  to  additional  corporate  stock  to  be  paid  for  in 
installments  and  subject  to  forfeiture  for  non-payment,  upon  the  payment  of 
all  of  which  the  certificate  is  to  be  issued,  and  under  which  the  holder  receives 
interest  upon  the  moneys  actually  paid,  but  is  not  entitled  to  vote  as  a  stock- 
holder or  participate  in  dividends  is  not  taxable.  (Sohmer  y.  Hebden,  165  N.  Y. 
App  Div.  853.) 

XMReg.  40  Rev.,  Art.  12;  T.  D.  2752. 

It^Reg.  40  Rev.,  Art.  12;  Reg.  No.  40,  Part  1,  Art.  1;  letter  from  Treasury 
Department  dated  May  22,  1918;  W.  T.  S.  1919,  ^3600.  See  letter  from 
Treasury  Department,  dated  January  7,  1915,  for  rulings  as  to  voting  trudt 
certificates  under  the  1914  Law. 

Itt  Letter  from  Treasury  Department  dated  April  30,  1918;  W.  T.  S.  1919, 
Y  3598. 
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stockholders  pending  the  receivership  of  a  corporation  are  subject 
to  tax."* 

Loan  of  Certifioates  of  Stock.  The  transfer  of  shares  or  cer- 
tificates of  stock  in  any  corporation  made  by  the  person  loaning 
stock  to  another  borrowing  the  stock  to  effect  a  sale,  and  also  the 
transfer  of  shares  or  certificates  of  stock  from  a  borrower  returning 
them  to  a  lender  in  fulfilment  of  the  borrower's  obligation  to  buy 
in  and  return  stock,  are  both  subject  to  tax."'^  In  a  so-called  short 
sale  transaction  there  are  therefore  four  taxable  sales  or  transfers : 
(1)  The  sale  of  stock  by  the  person  making  the  short  sale;  (2)  The 
transfer  from  the  lender  of  stock  to  the  person  making  the  short 
sale  so  that  he  may  make  delivery  of  the  stock  sold;  (3)  The  pur- 
chase by  the  borrower  of  stock  to  return  to  the  lender;  (4)  The 
transfer  from  the  borrower  to  the  lender  of  shares  to  replace  those 
borrowed.**®  * 

Transfers  to  and  by  Fn>ucx\RiES.  Transfers  of  legal  title  are 
taxable,  whether  or  not  the  transferee  acquires  any  beneficial  in- 
terest in  the  stock  transferred.  Thus,  transfers  from  one  trustee 
to  another  trustee  under  the  same  trust  are  subject  to  tax  *"  and 
transfers  from  an  executor  or  administrator  to  a  trustee,  and  trans- 
fers from  a  trustee  to  the  beneficiary  under  the  trust  are  taxable, 
under  the  present  Jiaw.***    Transfers,  however,  of  stock  standing  in 

IM  Letter  from  Treasury  Department  dated  January  28,  1919;  W.  T.  8. 
1919,  f  3599. 

1«5  Reg.  40  Rev.,  Art  12. 

186  T.  D.  2685.    Under  the  1914  Law,  certificates  so  loaned  were  not  held   . 
taxable.     (T.  D.  2182.) 

lS7Beg.  40  Bev.,  Art.  12;  letter  from  Treasury  Department  dated  July  12, 
1918;  W.  T.  S.  1919,  IT  3601. 

IMBeg.  40  Bev.,  Art.  12;  letter  from  Treasury  Department  dated  July  1, 
1919;  W.  T.  S.  191&,  If  3974.  Under  the  1914  Law  it  was  held  that  transfers 
from  a  deceased  to  his  executor  or  adnodnistrator  were  not  taxable.  Transfers 
from  a  trustee  to  a  substitute  trustee  were  not  taxable.  Transfers  from  an 
executor  or  administrator  to  a  trustee  were  taxable  as  were  also  transfers  from 
the  trustee  to  the  beneficiary  under  the  trust  It  is  to  be  noted  that  the  words 
"legal  title  to''  have  been  added  to  the  Act  of  October  3,  1917  (see  note  101 
of  this  chapter),  and  therefore  the  fact  that  the  trustee  or  nominee  who 
transfers  stock,  and  the  party  to  whom  title  is  transferred,  both  represent  the 
same  estate  or  beneficiary,  does  not  affect  the  question,  so  long  as  the  legal 
title  is  transferred.    (Letter  from  Treasury  Department  dated  July  12,  1918; 

w.  T.  B.  1919,  irseoi.) 
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the  name  of  a  deceased  person  to  his  executor  or  administrator  are 
not  tiucable."^  ^ 

Transfers  To  or  By  Alien  Property  Custodian.  A  transfer 
to  the  Alien  Property  Custodian  of  shares  or  certificates  of  stock 
in  an  American  corporation  in  compliance  with  a  demand  made  by 
him  under  authority  of  the  Trading  With  the  Enemy  Act  is  the 
performance  of  a  mandatory  obligation,  not  voluntarily  assumed, 
but  imposed  by  the  paramount  authority  of  the  Government  and 
is  therefore  held  not  subject  to  the  stamp  tax.  A  sale  by  the  Alien 
Property  Custodian  of  shares  or  certificates  of  stock  under  the  au- 
thority of  the  Trading  with  the  Enemy  Act,  his  agreement  so  to 
sell,  and  his  transfer  of  legal  title  to  certificates  or  shares  so  sold 
by  him  are  held  to  be  governmental  acts  in  the  administration  of 
the  Trading  with  the-  Enemy  Act  and  therefore  not  subject  to  the 
stamp  tax.*'® 
.  Brokers'  Individual  Sales.  The  sale,  or  agreement  to  sell, 
shares  of  stock  made  by  a  broker,  directly  or  indirectly,  for  him- 
self, and  the  sale  or  transfer  of  stock  by  a  broker  at  a  price  dif- 
ferent from  that  at  which  he  accounts  to  his  selling  customer,  are 
subject  to  tax.*'* 

Gifts.    The  transfer  of  stock  in  pursuance  of  a  gift,  bequest, 
or  conveyance  by  trustees  is  subject  to  the  tax.*** 

Other  Transfers  Where  Change  of  Legal  Title  Only  Takes 
Place.  It  has  been  recently  held  under  the  Stock  Transfer  Tax 
Law  of  New  York  (the  language  of  which  is  similar  to  that  of  the 
federal  law)  that  stock  transfer  taxes  accrue  upon  the  cancellation 
.  and  surrender  of  a  stock  certificate  standing  in  the  name  of  an 
accommodation  holder  (nominal  stockholder)  and  the  making  out 
of  a  new  certificate  in  the  place  thereof  in  the  name  of  another 
accommodation  holder,  and  ..he  endorsement  of  the  new  certificates 
in  blank  by  the  latter,  the  actual  ownership  of  the  stock  at  all  times 
remaining  in  the  same  person.  As  there  were  two  transfers  of  the 
legal  title,  two  taxable  transfers  took  place  and  a  tax  ^was  required 
to  be  paid  on  each.^** 

IMB^.  40  Bev.,  Art.  13;  letter  from  Treasury  Department  dated  July  1, 
1919;  W.  T.  S.  1919,  f  3974. 

180  Reg.  40  Bev.,  Art.  13 ;  T.  D.  2786. 

X8X  Reg.  40  Rev.,  Art.  12. 

X82Reg.  40  Rev.,  Art  12. 

188  New  Yorl  State  Tax  Law,  1 270.    Travis  v.  Ann  Arbor  Co.,  180  N.  Y. 
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Formal  Transfers  Where  No  Change  op  Title  Takes  Place. 
The  statute  does  not  contemplate  a  tax  unless  there  is  a  transfer 
of  legal  title  to  shares  or  certificates.  Therefore,  the  tax  on  trans- 
fers of  stock  is  not  applicable  to  the  sjirrende^of  old  stock  in  ex- 
change for  new  stock  pursuant  to  a  reorganization  qf  a  corpora- 
tion,^**  The  tax  on  transfers  of  stock  does  not  attach  to  the  ex- 
change of  stock  certificates  of  the  merged  corporation  for  stock 
certificates  .^of  the  merging  corporaftion  at  the  time  and  as  a  part 
of  the  merger  nor  to  the  substitution  of  new  certificates  for  certifi- 
cates representing  old  stock  of  the  merging  corporation.^'*  Where, 
however,  as  under  Section  15  of  the  New  York  Stock  Corporation 
Law,  providing  for  the  merger  of  ordinary  corporations,  the  acqui- 
sition of  the  stock  of  the  corporation  to  be  merged  is  a  condition 
precedent  to  the  merger,  then  the  transfer  of  such  stock  to  the 
merging  corporation  prior  to  the  actual  merger  is  taxable.^'®  In 
the  case  of  a  consolidated  corporation  issuing  stock  in  exchange  for 
the  stock  of  consolidating  corporations  the  surrender  of  the  stock 
of  the  consolidating  corporations  in  exchange  for  the  stock  issued 
by  the  consolidated  corporation  is  not  a  taxable  transfer. ^'^  The 
tax  does  not  apply  to  Ihe  surrender  of  certificates  in  exchange  for 
other  certificates  representing  the  same  or  new  stock,  provided  they 
are  issued  to  the  same  holder ,^^  but  the  tax  attaches  to  the  surren- 
der of  common  stock  certificates  in  exchange  for  preferred  stock 
certificates  or  vice  versa  without  change  of  ownership.^** 

Stock  Redeemed  by  the  Issuing  Corporation.  The  tax  on  the 
transfer  of  capital  stock  does  not  apply  to  the  surrender  of  stock 
certificates  for  retirement  and  redemption  for  cash.  If,  however, 
the  corporation  buys  some  of  its  own  stock  and  transfers  it  to 

App.  Div.  799.  The  coort  said  in  this  case:  "The  application  of  any  other 
rule  would  be  opposed  to  the  plain  wording  of  the  statute,  and  furnish  in  many 
eases  an  easy  method  of  evasion  of  the  tax.'' 

184  Beg.  40  Rev.,  Art.  13;  T.  D.  2752;  letter  fr(»n  Treasury  Department 
dated  June  10, 1916.  This  is  true  in  the  case  of  a  reorganization  under  Section 
24  of  the  New  York  Stock  Corporation  Law  for  the  purpose  of  issuing  stock 
without  par  value.    For  a  definition  of  the  term  "reorganization"  see  note  77. 

IMReg.  40  Rev.,  Art.  13;  T.  D.  2752.  This  is  true  in  the  case  of  a  merger 
of  trust  companies  under  Sections  487  to  496  of  the  New  York  Banking  Law. 

186  T.  D.  2752;  Beg,  40  Bev.,  Art.  12. 

tt7  Beg.  40  Bev.,  Art.  13 ;  T.  D.  2752. 

188  Beg.  40  Bev.,  Art  13 ;  T.  D.  2752. 

189  Beg.  40  Bev.,  Art  12. 
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itself,  whether  or  not  it  intends  eventually  to  cancel  it,  the  transfer 
to  the  corporation  is  subject  to  tax.  The  test  is  whether  the  imme- 
diate transaction  r^^ults  in  the  extinction  of  the  stock  or  investing 
title  to  it  in  the  corporation-.^** 

Depobtt  op  Stock  Certificates  as  CoLLATERAii  Securttt.  No 
tax  is  intended  to  be  imposed  upon  an  agreement  evidencing  a 
deposit  of  stock  certificates  as  collateral  security  for  money  loaned 
thereon,  which  certificates  are  not  actually  spld,  nor  upon  the  deliv- 
ery or  transfer  or  retransfer  for  such  purpbse  of  such  stock  certifi- 
cates so  deposited.  In  each  such  case,  however,  the  person  making 
a  transfer  of  such  certificates  as  collateral  security  must  make  and 
sign  a  statement  of  the  facts  and  attach  it  to  the  certificate."* 
Under  the  1914  law  it  was  held  that  no  tax  was  imposed  on  stock 
deposited  as  collateral  until  complete  title  to  the  certificates  of 
stock  was  acquired  by  the  pledgee.^^  This  seems  also  to  be  the 
rule  under  the  present  law. 

Transfers  to  or  by  a  Broker.  No  tax  is  imposed  upon  deliv- 
eries or  transfers  to  a  broker  for  sale,  nor  upon  deliveries  or  trans- 
fers by  a  broker  to  a  customer  for  whom  and  upon  whose  order  he 
has  purchased  the  same,  but  such  deliveries  or  transfers  must  be 
accompanied  by  a  certificate  setting  forth  the  f acts.*^* 

C?ERTIPICATB  BY  BROKER.  The  following  forms  have  been  pre- 
scribed for  the  use  of  brokers:  (a)  (in  the  case  of  a  transfer  to  a 
broker)  **  We  hereby  certify  that  we  have  no  ownership  or  interest, 
in  •  •  •  shares  of  the  stock  above  transferred,  the  transfer  by 
the  owner  to  us  being  merely  for  the  purpose  of  sale,''  (b)  (in 
the  case  of  a  transfer  by  a  broker)  "We  hereby  certify  that  the 
transfer  of  .  •  •  •  of  the  within  shares  to  the  names  indicated 
by  the  star  is  made  solely  to  complete  the  purchase  made  by  us  for 

140  Beg.  40  Bev.,  Arts.  12,  13 ;  T.  D.  2752 ;  letter  from  Treasury  Department 
dated  June  20,  1918;  W.  T.  S.,  1919,  1 3^97.  Under  the  1914  Law  it  was  held 
that  where  stock  was  redeemed  by  a  corporation  the  transfer  from  the  stock- 
holder to  the  corporation  was  subject  to  tax  whether  or  not  the  stockholder 
merely  surrendered  the  certificate  for  cancellation  or  executed  the  assignment 
on  the  back  of  the  certificate.  (Letter  from  Treasury  Department  dated  Janu- 
ary 20,  1916.) 

141  Bevenue  Act  of  1918,  Title  XI,  Schedule  A-4.  See  Beg.  40  Bev.,  Art  13; 
Beg.  No.  40,  Part  I,  Art.  5. 

14ft  Letter  from  Treasury  Department  dated  December  28,  1915. 

148  Bevenue  Act  of  1918,  Title  XI,  Schedule  A-4;  Beg.  40  Bev.,  Art.  13. 
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our  customer,  and  we  have  no  ownership  or  interest  therein."  No 
broker  who  has  filed  a  certificate  under  the  foregoing  clause  (a) 
of  this  ruling  should  file  a  certificate  under  the  foregoing  clause 
(b)  with  reference  to  the  transfer  of  any  shares  of  stock  covered 
by  the  certificates  filed  by  him  under  clause  (a).^^ 

Transfer  to  Clearino  Housio.  No  tax  is  imposed  upon  trans- 
fers or  deliveries  to  a  clearing  house  for  the  sole  purpose  of  clear- 
ing or  adjusting  accounts  between  members,  where  no  beneficial 
interest  is  vested  in  said  clearing  house  or  clearing  association 
and  there  has  been  no  change  of  title  or  interest.^** 

Inconsistent  By-Laws,  Rules,  or  Customs  op  Exchange.  No 
provisions,  by-laws,  rules  or  customs  of  any  exchange  or  similar 
institution  inconsistent  with  any  requirement  or  provision  of  the 
Revenue  Act  of  1918  or  any  regulations  made  thereunder,  nor  any 
collateral  additional  agreement  or  understanding,  either  verbal 
or  written,  respecting  the  subject  matter  of  sales  or  transfers  of 
certificates,  or  the  settlement  or  fulfillment  thereof,  which  are  in- 
consistent or  in  conflict  with  any  requirement  of  said  act  or  regu- 
lations will  exempt  any  person  from  the  payment  of  the  tax  im- 
posed on  sales  or  transfers  of  stock.^*® 

Sale  op  Stamps.  The  ruling  of  the  Treasury  Department  in 
regard  to  the  sale  of  stock  transfer  stamps  is  given  elsewhere  in 
this  book.w 

Registration  op  Stock  Brokers.  Stock  brokers,  transfer 
agents  and  clearing  houses  are  required  to  register  with  the  col- 
lector of  internal  revenue  and  to  keep  records  of  sales  and  trans- 
fers as  is  more  fully  set  forth  in  a  subsequent  part  of  this  chap- 
ter.i« 

Certificates  of  Profits.  The  1898  Law  and  the  1914  Law  taxed 
the  original  issue  of  a  **  Certificate  of  profits,  or  any  certificate  or 
memorandum  showing  an  interest  in  the  property  or  accumula- 
tions of  any  association,  company,  or  corporation,  and  on  all 
transfers  thereof. ' '    The  1917  Law  was  silent.    The  present  law 

IMBeg.  40  R«v.,  Art.  13;  Beg.  No.  40,  Part  I,  Art.  5. 

146  Beg.  40  Rev.,  Art.  13;  Beg.  No.  40,  Part  I,  Art  5.  A  clearing  honse 
need  not  be  incorporated  and  may  be  a  part  or  department  of  an  exchange 
or  an  independent  body  (Beg.  40  Bev.,  Art.  3d).    See  p.  803. 

146  Beg.  40  Bev.,  Art.  14. 

H7  See  pp.  807,  815. 

lift  See  pp.  802,  813. 
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taxes  the  original  issue  of  *  *  certificates  of  •  •  •  profits,  or  of 
interest  in  property  or  accunmlations,  by  any  corporation*'^^ 
and  the  sale  or  transfer  of  legal  title  to  **  certificates  •  •  • 
of  profits  or  of  interest  in  property  or  accumulations  in  any  cor- 
poration." ^^  In  the  1918  Law  the  term  **corp;3ration"  includes 
associations,  joint-stock  companies,  and  insurance  companies.  It 
seems,  therefore,  that  certificates  of  profits  or  interest  in  property 
or  accumulations  are  not  taxed  on  original  issue  unless  issued  by 
a  corporation,  association,  joint-stock  company  or  insurance  com- 
pany, but  the  sale  or  transfer  thereof  may  be  taxed,  if  the  cer- 
tificate evidences  an  interest  in  the  profits,  property  or  accumu- 
lations of  a  corporation,  association,  joint-stock  company  or  in- 
surance company,  regardless  of  who  may  have  issued  it.  Thus, 
voting-trust  certificates  are  not  taxable  on  original  issue,  if  they 
are  issued  by  a  trustee,  but  are  subject  to  the  tax  on  transfers 
when  sold  or  transferred  by  the  owner."*  Under  the  1914  Law  it 
was  held  that  certificates  issued  by  trustees  to  persons  who  had 
deposited  certain  securities,  showing  such  persons  to  be  entitled 
to  a  part  of  the  dividends  accruing  on  account  of  the  securities 
deposited  were  liable  to  the  tax  upon  certificates  of  profit.*** 

Business  Property  Investment  Bond.  A  business  property 
investment  bond  wherein  it  is  certified  that  the  holder  thereof  is 
the  owner  of  an  interest  in  certain  specified  real  property,  legal 
title  to  which  has  previously  been  conveyed  to  a  trustee,  and 
whereby  the  corporation  issuing  the  same  agrees  to  manage  the 
property  and  distribute  the  proceeds  in  a  certain  manjier,  is  not 
subject  to  tax  as  a  bond,  debenture,  or  certificate  of  indebtedness, 
but  as  a  certificate  of  interest  in  property.*** 

Oertiflcates  of  Deposit.  A  certificate  of  deposit  is  not  subject 
to  tax  as  a  promissory  note.***  Certificates  of  deposit  issued  by 
banks  and  trust  companies  are  not  considered  to  be  taxable  as 
certificates  of  indebtedness,  whether  or  not  they  are  time  certif- 

14(»Bevenue  Act  of  1918,  Title  XI,  Schedule  A-3. 
ISOBevenue  Act  of  1918,  Title  XI,  Schedule  A-4. 

161  Beg.  40  Bev.,  Arts.  5   (e),  12   (d).     See,  however,  Reg.  40  Rev.,  Art. 
4  (b),  and  the  discussion  upon  this  point  at  pp.  753,  755,  760,  802. 
IM  Letter  from  Treasury  Department  dated  July  26,  1916. 
IWReg.  55,  Art.  11, 
164  Beg.  55,  Art.  62. 
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icateSy  or  contain  a  daose  reserving  the  right  of  thirty  days '  no* 
tice  of  payment.*** 

Morris-Plan  Banks.  Any  instrament  which  is  actually  a  cer- 
tificate of  deposit  issued  by  a  bank  is  exempt  from  stamp  tax, 
regardless  of  whether  it  is  negotiable  or  non-negotiable  or 
whether  it  is  payable  on  demand  or  at  some  specified  time.  Cer- 
tificates of  deposit  issued  by  banks  or  organizations  operating 
upon  the  Morris  plan  are  not  subject  to  stamp  tax.*** 

Certificates  of  Indebtedness.  A  ''certificate  of  indebtedness" 
is  primarily  any  instrument  acknowledging  liability  for  the  pay- 
ment of  money,  not  in  the  recognized  form  of  a  promissory  note 
or  bill  of  exchange.**^  The  term  ** certificates  of  indebtedness" 
includes  only  instruments  having  the  general  character  of  invest- 
ment securities,  as  distinguished  from  instruments  evidencing 
debts  arising  in  ordinary  transactions  between  individuals.*^ 
See  bonds  of  indebtedness. 

ScRiP-DiVTOEND  Certificates  or  Warrants.  Scrip-dividend 
certificates  or  warrants  are  taxable  as  certificates  of  indebted- 
ness.*** 

Certificates  of  Indebtedness  Issued  by  Receivers.  A  certif- 
icate of  indebtedness  issued  under  order  of  a  Federal  court  by  a 
receiver  is  subject  to  tax.**^ 

CoNDrriONAii  Bills  of  Sale.  Conditional  bills  of  sale  used  in 
sale  of  merchandise  on  the  installment  plan  are  not  certificates  of 
indebtedness  within  the  meaning  of  the  law,  and  are  not  subject 
to  stamp  tax,  unless  in  the  form  of  promissory  notes.*^* 

OertificateB  Oenerally.  No  tax  is  imposed  under  the  present 
law  on  certificates  of  incorporation,  certificates  of  damage  and 
certificates  generally. 

Ohecks.  No  tax  is  imposed  on  checks  payable  at  sight  or  on 
demand.  Only  drafts  or  checks  expressly  payable  otherwise  than 
at  sight  or  on  demand  are  taxable.*'*    See  promissory  notes. 

155  Letter  from  Treasury  Department  dated  November  16,  1917;  W.  T.  8. 
1919,  ir3550. 

155  Reg.  59,  Art.  13. 

157  T.  D.  2713. 

158  T.  D.  2919. 

159  Beg.  55,  Art.  9. 

160  Reg.  55,  Art.  15. 

161  Reg.  55,  Art  14. 

162  Reg.  55,  Art.  03. 
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Oontractfl.    No  tax  is  imposed  by  the  present  law  on  contracts 
as  stich.*^ 

Conveyances.  The  law  taxes  any  deed,  instrument  or  writing, 
whereby  any  lands,  tenements,  or  other  realty  sold  shall  be 
granted,  assigned,  transferred  or  otherwise  conveyed  to,  or  vested 
in,  the  purchaser  or  purchasers,  or  any  other  person  or  persons 
by  his,  her  or  their  direction.  The  tax  is  based  upon  the  consid- 
eration or  value  of  the  interest  or  property  conveyed,  exclusive 
of  the  value  of  any  lien  or  incumbrance  remaimng  thereon  at 
the  time  of  sale.^^  The  rate  is  as  follows:  When  such  consid- 
eration or  value  does  not  exceed  $100,  no  tax;  exceeding  $100 
and  not  exceeding  $500,  50  cents;  for  each  additional  $500  or 
fractional  part  thereof,  50  cents.  The  tax  does  not  apply  to  any 
instrument  or  writing  given  to  secure  a  debt.*** 

Who  Affixes  Stamps.  The  person  who  makes,  signs  or  issues  the 
deed  (i.  e.,  the  grantor)  is  required  to  afKx  the  stamps  thereto 
and  becomes  primarily  liable  to  penalty  if  stamps  in  a  sufficient 
amount  based  upon  the  actual  val*ue  of  the  consideration  given 
are  not  so  affixed.***  The  law  also  prohibits  any  person  from 
accepting  such,  instruments  unless  they  are  properly  stamped. 
The  grantee  in  a  deed  is  liable  for  the  tax  as  well  as  the 
grantor.**''  Where  a  purchaser  has  accepted  an  unrecorded  deed 
he  may  be  compelled  to  pay  the  required  tax  before  having  the 
deed  recorded,  or  prosecuted  under  Section  1102  of  the  law.*** 
In  a  case  where  the  referee  at  a  foreclosure  sale  did  not  affix 
the  stamps  required  by  law  but  the  purchaser  afiSxed  mich  stamps 
under  protest  before  recording  the  deed,  it  was  held  that  the 
grantee,  vendee  or  any  other  person  participating  in  the  making 
or  issuing  of  a  paper  without  revenue  stamps  may  be  required 
to  pay  the  tax  thereon  and  is  liable  for  failure  to  do  so.*** 

168  T.  D.  2599. 

IM  Bevenue  Act  of  1918,  Title  XI,  Schedule  A-7.    See  Central  Trust  Ck>.  t. 
Ck)lumbufl,  etc.,  Co.,  92  Fed.  919. 
166  Revenue  Act  of  1918,  Title  XI,  Schedule  A-7. 
166  Eeg.  55,  Art.  66;  T.  D.  2115;  T.  D.  2283. 
X67Reg.  55,  Art.  66. 

168  See  p.  817.  See  letter  from  Treasury  Department  d&ted  May  27,  1918; 
W.  T.  S.  1919,  f  3717. 

169  T.  D.  2310;  Home  Title  Insurance  Company  v.  Keith,  230  Fed.  905. 
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Wheb£  Stamps  Abe  Affixed.  The  stamps  should  be  afiSxed  on 
the  deed  or  other  instruifient  conveying  the  real  estate.^'* 

When  Tax  Acgbues.  The  time  of  delivery  of  a  deed  conveying 
real  estate  determines  its  taxability.  Deeds  executed  and  deliv- 
ered on  or  after  April  1,  1919,  conveying  property  in  pursuance^ 
of  a  contract  made  prior  to  that  time  are  taxable,  and  deeds 
executed  and  delivered  prior  to  such  date  are  not  taxable,^"^ 
even  though  they  are  recorded  after  that  rate.^''*  The  same 
rule  applies  to  similar  deeds  delivered  prior  to  April  1,  1919,  and 
taxable  under  the  1917  Law.  A  deed  dated  prior  to  April  1, 
1919,  but  delivered  subsequent  to  that  date,  is  taxable.  If  de- 
livered between  December  1, 1917,  and  April  1, 1919,  it  is  taxable 
under  the  1917  Law.^'"  Deeds  in  escrow  become  subject  to  stamp 
tax  upon  delivery  to  the  grantee.  If  delivered  between  Decem- 
ber 1,  1917,  and  April  1,  1919,  they  are  taxable  under  the  1917 
Law ;  if  delivered  on  or  after  April  1, 1919,  they  are  taxable  under 
the  Revenue  Act  of  1918.*''*  Deeds  delivered  after  the  incidence 
of  the  tax  must  be  stamped  althoug;h  they  may  have  been  dated, 
executed  and  acknowledged  prior  thereto  and  even  though  de- 
livered prior  thereto  to  a  third  party  for  account  of  the  grantee 
named  in  the  deed,  if  delivery  by  such  party  to  the  grantee  is 
made  after  the  incidence  of  the  tax."*  A  conveyance  of  prop- 
erty subject  to  an  equity  of  redemption  is  taxable  when  made, 
not  when  the  time  for  the  equity  of  redemption  has  expired.*''* 

CoNsmEBATiON  OB  Yalue.  The  tax  is  imposed  upon  the  full 
amount  of  'consideration  or  value  although  payments  may  have 
been  made  upon  the  installment  plan  prior  to  the  incidence  of  the 
tax.*'''  When  the  consideration  for  a  conveyance  of  lands,  tene- 
melnts  or  other  real  property  is  left  open,  to  be  fixed  by  future 
contingencies,  the  actual  value  at  the  time  of  conveyance  is  the 
measure  of  the  tax  upon  the  deed,  instrument  or  writing  whereby 
the  conveyance  is  made.*''*    Quit-claim  deeds  are  taxable  according 

170  Reg.  55,  Art.  68;  T.  D.  2599. 

ni  Beg.  55,  Art  71 ;  T.  D.  2115. 

m  T.  D.  2115. 

ITS  Beg.  55,  Ajt  72. 

I74Reg.  55,  Art.  73.    T.  D.  2115;  Vol.  2,  T.  D.  (1898)  No.  20,090, 

175  T.  D.  2042. 

176  Beg.  55,  Art.  78. 

177  T.  D.  2279. 
l7SBeg.  55,  Art.  67. 

P.T.- 
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to  the  value  of  the  interest  conveyed.^*''  Stock  in  a  corporation 
is  a  valuable  consideration  for  the  transfer  of  real  property,  and 
a  deed  conveying  real  estate  to  a  corporation  for  such  considera- 
tion is  taxable.**®  A  conveyance  of  real  estate  by  co-owners  to  a 
corporation  organized  for  convenience  in  handling  the  property, 
made  in  consideration  of  the  issue  to  them  of  the  corporation's 
capital  stock,  is  subject  to  tax.***  A  deed  from  a  corporation,  the 
entire  capital  stock  of  which  is  owned  by- another  corporation,  con- 
veying real  estate  to  the  latter  in  consideration  of  the  payment  by 
the  grantee  of  all  obligations  of  the  grantor  is  subject  to  tax."* 
The  value  of  the  interest  in  the  property  conveyed  determines  the 
amount  of  the  tax.***  A  conveyance  of  land  in  consideration  of 
life  maintenance  is  taxable,  the  tax  to  be  measured  by  the  value 
of  the  property  or  interest  conveyed.***  Where  a  deed  states  that 
the  transfer  is  made  for  a  nominal  consideration  the  tax  must  be 
computed  upon  the  actual  value  of  the  interest  or  property  con- 
veyed.*** Conveyances  of  realty,  not  in  connection  with  a  sale,  to 
trustees  or  other  persons  without  consideration  are  not  taxable.*** 
Taxes  and  assessments  which  have  become  a  lien  on  real  estate  by 
operation  of  statute  and  which  are  not  paid  at  the  time  of  sale  are 
deductible  from  the  consideration  in  computing  the  stamp  tax«**^ 
Where  a  parent  company  decided  to  dissolve  some  of  its  subsidiaries 
and  to  take  over  their  real  property,  deeds  of  conveyance  having 
been  prepared  for  a  nominal  consideration,  no  actual  considera- 
tion passing  to  the  subsidiary  companies,  it  has  been  ruled  that 
such  deeds  are  not  subject  to  stamp  tax.*** 

Realty  Sold.  The  law  provides  that  deeds  whereby  any  realty 
sold  shall  be  conveyed  to  another  are  taxable.  Hence,  it  seems 
that  if  the  realty  is  not  sold,  no  stamps  need  be  affixed  to  the  deed* 

ITO  Reg.  55,  Art.  82 ;  T.  D.  20,232. 

1«0  Reg.  55,  Art.  81. 

ISl  Reg.  55,  Art.  101. 

IM  Reg.  55,  Art  107. 

188  T.  D.  2278. 

184  Reg.  55,  Art.  79. 

186  T.  D.  2115. 

186  Reg.  55,  Art.  95. 

187  Reg.  55,  Art.  109.  -  - 

188  Letter  from  Treasury  Department  dated  April  18,  1919;  W.  T.  8.  1919 
f  3770- 
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The  word  "sold''  is  used  in  its  ordinary  and  popular  meaning,^*® 
and  imports  the  transfer  of  the  absolute  or  general  title  for  a  valu- 
able consideration  or  price. ^•^  Deeds  on  an  exchange  of  property 
are,  however,  subject  to  tax  which  should  in  each  case  be  computed 
on  the  basis  of  the  actual  value  of  the  interest  on  the  property 
convoyed,  the  amount  of  any  preexisting  lien  or  enctUnbrance  which 
is  not  removed  by  the  sale  being  deductible.^^^  Deeds  that  are 
only  confirmatory  and  which  do  not  vest  title  not  already  vested 
are  not  taxable.^^  The  following  kinds  of  deeds  are  also  not  tax- 
able; (1)  quit-claim  deeds  given  for  no  consideration,  or  merely 
for  the  nominal  consideration  of  $1.00,  for  the  purpose  of  cor- 
recting flaws  in  title,^*  (2)  partition  deeds  which  are  operative 
in  defining  boundary  lines  or  in  showing  by  location  the  interests 
of  the  tenants-in-common,^^  unless  a  consideration  passes  between 
the  parties  by  reason  of  one.  or  more  of  them  taking  under  the 
dividon  a  share  of  real  estate  of  greater  value  than  his  individual 
interest,  in  which  event  stamp  tax  attaches  to  the  deeds  conveying 
such  greater  shares,  calculated  upon  the  value  of  such  considera- 
tion, (3)  deeds  of  release,***  (4)  deeds  of  trust,**^  (5)  deeds  issued 
to  cover  pure  and  bona  fide  gifts  of  property  from  husband  to  wife 
or  from  parent  to  child,  or  from  an  individual  to  a  municipality  or 
other  political  subdivision,  or  to  the  United  States,  wherein  the 
consideration  named  is  ''natural  love  and  affection  and  $1.00," 
**  desire  to  promote  public  welfare  and  $1.00,"  or  **$1.00  and  other 
valuable  consideration,"**^  (6)  deeds  not  granting,  assigning, 
transferring  or  conveying  to  the  purchasers  any  lands,  tenements, 
or  other  realty,  but  only  the  right  to  sepultre  or  burial,  to  erect 
monuments,  etc,***  (7)  deeds  of  reconveyance  by  an  agent  to  an 
undisclosed  principal  if  no  consideration,  or  a  nominal  considera- 

IM  See  p.  840. 
X«0  Reg.  65,  Art^  70. 

IWReg.  55,  Art.  75;  T.  D.  2599;  T.  D.  2111. 

IM  Reg.  55,  Art.  97 ;  CHrcular  No.  503,  2d  revision.    Ck>inpilauo]i  of  decisions 
for  year  1899,  p.  293. 
IM  Reg.  55,  Art  82;  T.  D.  2115. 
194  T.  D.  2115. 
IWReg.  55,  Art.  84;  T.  D.  2115. 

196  Reg.  56,  Art.  84;  T.  D.  2115. 

197  Reg.  55,  Art.  88;  T.  D.  2115. 

198  Reg.  55,  Art.  87;  T.  D.  19,838 
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tion  of  $1.00  only  is  given,***  (8)  deeds  executed  by  debtors  cover- 
ing assignments  of  property  to  trustees  to  be  held  for  the  benefit 
of  creditors,***  (9)  deeds  given  by  a  husband  and  wife  to  a  ''straw 
man''  who  immediately  ex^utes  a  deed  reconveying  the  property 
to  the  husbtfnd  or  wife,  if  no  valuable  consideration,  or  merdy  the 
nominal  consideration  of  $1.00  is  given,  and  likewise  the  deeds  of 
reconveyance,***  (10)  deeds  transferring  title  to  property  to  build- 
ing and  loan  associatioti  for  the  purpose  of  securing  a  loan  on  the 
property  so  conveyed,  which  property  is  immediately  reconveyed 
to  its  owner,  and  likewisfe  the  deeds  of  reconveyance,***  (11)  con- 
veyances of  property  of  a  copartnership,  in  the  hands  of  receivers, 
back  to  the  owners  after  administration  of  the  estate,***  (12)  deeds 
by  an  executor  to  devisees,  conveying  specific  parcels  of  real 
estate,  devised  to  them  in  common,  unless  a  consideration  passes 
between  the  devisees  by  reason  of  some  of  them  taking  a  greater 
share  in  the  real  estate  than  that  to  which  entitled  under  the  will, 
in  which  event  tax  attaches  to  the  deeds  conveying  such  greater 
shares,  and  is  calculated  upon  the  amount  of  value  of  such  con- 
sideration,*** (13)  conveyances  to  a  trustee  without  valuable  con- 
sideration or  from  a  trustee  to  a  certain  trust  without  valuable  con- 
sideration j  **•  (14)  a  conveyance  of  real  estate  by  a  corporation 
without  valuable  consideratipn  to  an  owner  of  all  its  capital  stock 
in  consequence  of  its  dissolution.***  Where  an  o£Scer  of  a  cor- 
poration purchases  real  estate  from  the  corporation,  conveyance 
being  first  made  to  a  third  party  as  part  of  the  same  transaction, 
the  property  is  conveyed  by  the  third  party  to  the  officer,  the  con- 
veyance to  the  third  party  is  subject  to  tax,  while  the  conveyance 
from  the  third  party  is  not  subject  to  tax.**^ 

1»T.  D.  2116;  Reg.  65,  Art.  92. 

800  Reg.  55,  Art.  89;  T.  D.  2115.  When,  however,  the  trustee  sells  or  con- 
veys sueh  property  either  to  the  creditor,  or  any  other  pei^on,  the  deeds  exe- 
cuted by  him  are  taxable.    Reg.  55,  Art.  89;  T.  D.  2115. 

Wl  Reg.  55,  Art.  91;  T.  D.  2115. 

808  Reg.  55,  Art.  90;  T.  D.  2115.  But  deeds  to  building  and  loan  associa- 
tions are  taxable.    (Reg.  55,  Art.  80.) 

808  Reg.  55,  Art.  93. 

80i  Reg.  55,  Art  102. 

806  Reg.  55,  Art  105. 

806  Reg.  65,  Art  103. 

807  Reg.  65,  Art.  110. 
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Incumbrance  on  Property  at  the  Time  op  Sale.  The 
consideration  or  value  on  which  the  tax  is  based  is  exclusive  of 
the  value  of  any  lien  or  incumbrance  remaining  thereon  at,  tke 
time  of  sale.  The  words  in  italics  were  not  contained  in  the  former 
law  and  were  inserted  to  limit  the  exclusion  to  liens  or  incum- 
brances other  than  purchase  money  mortgages.  In  determining  the 
amount  of  incumbrances  upon  real  estate  being  transferred,  no  con- 
sideration is  to  be  given  to  new  incumbrances  placed  upon  same  at 
the  time  of,  or  after,  the  sale.  Incumbrances  placed  on  the  prop- 
erty in  connection  with  and  as  a  result  of  the  sale  or  transfer,  as 
well  as  notes  for  deferred  pa3rment8,  cannot  be  deducted  in  deter- 
mining the  amount  op  which  the  tax  is  calculated.  Only  incum- 
brances which  rest  on  the  property  before  the  sale  and  which  are 
not  removed  by  the  sale  are  to  be  taken  'into  consideration,*^ 

Abstracts  op  Tftle.  •  Abstracts  of  title  are  not  taxable.*** 
^  CoNTfeACTS  TO  CoNVET.    A  Contract  for  the  sale  of  real  estate, 
making  provision  for  future  delivery  by  deed,  is  not  subject  to 
stamp  tax.*^* 

Mining  Deeds.  Deeds  conveying  mines  are  taxable.**^  A  con- 
veyance of  a  mine  located  on  unpatented  land  is  subject  to  taxa- 
tion.*" This  ruling  was  made  under  the  1898  Law.  Under  the 
1914  Law,  it  was  held  by  the  Treasury  Department  in  an  .informal 
ruling  that  deeds  to  mining  claims  prior  to  the  issue  of  the  patent 
were  taxable  upon  transfer  as  conveyances  of  rear  property.  The 
tax  should  be  computed  upon  the  interest  in  the  property  conveyed 
which  would  be  the  market  value  of  the  stock  issued  therefor,  or 
if  it  had  no  market  value,  the  cash  value  of  the  mining  claim.*" 

CJonveyance  by  Mortgagor  to  Mortgagee.  A  cofiveyance  by  a 
defaulting  mortgagor  to  the  mortgagee  in  consideration  of  the  can- 
cellation of  mortgage  debt  is  subject  to  tax  calculated  upon  the 
amount  of  the  mortgage  debt  plus  unpaid  accrued  interest.*^* 

Timber  Deeds.  Standing  timber  is  ordinarily  held  to  be  real 
estate.    The  question  of  whether  or  not  a  particular  instrument  of 

MS  Beg.  55,  Art.  68;  T.  D.  2599. 

SOeBeg.  55,  Art.  99. 

WO  Reg.  55,  Arts.  83,  98;  T.  D.  2599;  T.  D.  2115. 

Ml  Beg.  55,  Art  77. 

»a  Vol.  1,  Treaa.  Dec.  (1899),  No.  20,986. 

•IS  Letter  from  Treasury  Department  dated  Augnat  3,  1916. 

814  Beg.  55,  Art.  104. 
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grant  is  taxable  depends  on  whether  or  not  the  subject  matter  of 
the  grant  is  real  estate.  What  is  real  estate  is  determined  by  the 
law  of  the  state  in  which  the  property  conveyed  is  situated,*"  It 
is  held  that  a  timber  deed  transferring  timber  upon  a  tract  of  land 
is  a  deed  of  realty  and  as  such  is  taxable,  unless  timber  is  not  real 
estate  under  the  laws  of  the  state  in  which  the  property  is  located.*^® 

Leases.  Leases  of  real  property  are  not  subject  to  tax.'^'' 
Operating  leases  of  oil  and  mining  properties,  long-term  mining 
leases,  etc.,  which  in  themselves  convey  no  title  to  or  interest  in 
real  property,  are  exempt  from  taxation.*^*  \ 

Options.  No  tax  is  imposed  upon  an  option  for  the  purchase  of 
real  property .•^^ 

Deeds  Given  by  and  to  United  States  and  Political  Subdivi- 
sions. Deeds  executed  by  the  United  States  or  by  any  state, 
county,  town  or  other  municipal  corporation,  are  not  taxable.**^ 
Deeds  executed  by  a  state,  county,  or  municipal  officer  conveying 
realty  sold  for  non-payment  of  taxes  are  not  subject  to  tax.**^ 
•Deeds  conveying  to  a  state  real  estate  purchased  by  it  are  not 
subject  to  tax.***  A  conveyance  of  real  estate  sold  to  the  United 
States  Government  is  subject  to  tax.*^ 

Deeds  Given  by  Oppicters  op  Courts.  Stamps  should  be  at- 
tached to  (masters '  deeds  made  pursuant  to  decrees  of  the  United 
States  District  Courts.  The  execution  of  such  conveyances  ifi  not 
a  judicial  function,  the  title  to  the  land  being  conveyed  to  the 
purchaser  at  the  foreclosure  sale  through  the  master  instead  of 
the  defendant  himself  making  the  sale.  The  cost  of  such  stamps 
should  be  taxed  as  a  part  of  the  cost  of  the  case.***    The  stamp 

«l5Beg.  55,  Art.  76. 

S16  Letter  from  Treasury  Department  dated  Feb.  15,  1918;  W.  T.  8.  1919, 
1;  3714. 

217  Beg.  55,  Art  100. 

«18  T.  D.  2155,  T.  D.  2599. 

ai»Beg.  55,  Art.  83;  T.  D.  2115. 

SSiTT.  D.  2283.    See  Bevenue  Act  of  1918,  Section  1101. 

Ml  Beg.  55,  Art.  85. 

988  Beg.  55,  Art.  86. 

ttSBeg.  55,  Art.  106. 

SMT.  D.  2111,  T.  D.  2253;  Crawford  v.  New  South  Farm  and  Home  Ck)., 
231  Fed.  999.  This  case  was  decided  under  the  1914  Law  and  it  was  held  that 
the  decision  in  Farmers  Loan  and  Trust  Company  v.  Council  Bluffs  Gas  and 
Electric  Company,  90  Fed.  806,  decided  under  the  1898  Law,  was  appHeabla. 
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tax  on  a  deed  of  real  property  executed  by  a  sheriff,  referee,  or 
commissioner  to  a  mortgagee  who  bids  in  a  property  at  a  fore- 
closure to  satisfy  the  mortgage  should  be  computed  upon  the 
amount  bid  for  the  property,  plus  the  costs  if  paid  by  the  pur- 
chaser .'^  Deeds  executed  by  masters  in  chancery,  sheriffs,  clerks 
of  courts,  etc.,  to  cover  transfers  of  property  sold  under  a  fore- 
closure or  execution  are  subject  to  tax.  The  grantee  or  vendee 
may  be  required  to  pay  the  tax  or  cost  of  revenue  stamps  may  be 
included  in  the  expense  of  the  foreclosure  sale.***  Judgments  or 
decrees  of  the  State  court  operating  to  transfer  title  to  real  estate 
are  not  taxable  as  conveyances.*''  n 

Conveyance  to  or  by  Auen  Pbopebty  Custodian.  A  convey- 
ance of  realty  to  the  Alien  Property  Custodian  in  compliance  with 
a  demand  made  by  him  under  authority  of  the  Trading  with  the 
Enemy  Act,  is  held  not  subject  to  the  stamp  tax  for  the  reason 
that  such  a  conveyance  is  the  performance  of  a  mandatory  obli- 
gation, not  voluntarily  assumed,  but  imposed  by  the  paramount 
authority  of  the  government,  and  for  the  further  reason  that  it 
is  not  a  conveyance  of  ** realty  sold."  A  conveyance  by  the 
Alien  Property  Custodian  of  realty  sold  by  him  under  authority 
of  the  Trading  with  the  Enemy  Act  is  held  not  to  be  Gfubject  to 
the  stamp  tax  for  the  same  reason,  and  for  the  further  reason 
that  it  is  an  instrument  issued  by  the  United  States  in  the  exer- 
cise of  a  strictly  governmental  function.*** 

Property  in  a  Foreign  Country.  A  deed  conveying  real  estate 
lying  in  countries  which  are  not  United  States  territory  is  not 
subject  to  tax  although  the  grantor  and  grantee  may  both  be 
citizens  and  residents  of  the  United  States.*** 

Debentures.  The  term  ''debenture"  ordinarily,  although  not 
necessarily,  refers  to  an  unsecured  bond.***  See  bonds  of  indebt- 
edness. 

DrJBifts.  Drafts  drawn  at  sight  or  on  demand  are  not  taxable.**^ 
But  drafts  drawn  otherwise  than  on  sight  are  generally  taxable. 


BQg.  55,  Art.  69. 
«WReg.  66,  Art.  74. 
WTBeg.  65,  Art  108, 

T.  D.  2786. 

Beg.  56,  Art.  96;  Voliune  2,  Treasury  Decision  (1898)  No.  21,562.    This 
vras  also  the  rule  under  the  act  of  October  22,  1914. 
•80  T.  D.  2713. 
M  Bevenue  Act  of  1918,  Title  XI,  Schedule  A-6.    Beg.  66,  Art.  33. 
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The  taxability  of  a  draft  is  determined  by  the  face  or  form  of  the 
instrument'  and  not  by  any  understanding  between  the  maker 
and  the  drawee.*^  For  the  rate  of  tax  and  a  discussion  of  the 
rulings  regarding  taxable  drafts  see  Promissory  Notes. 

Entry  for  Withdrawal  of  Qoods  or  Merchandise  from  Churtoms 
Bondad  Wardiouse.  The  tax  on  institunents  of  this  character  is 
50  cents.''^  Under  the  1914  Law  it  was  held  that  withdrawals 
for  exportation  were  not  taxable  in  view  of  the  constitutional 
provision  prohibiting  taxation  upon  exports.^^  It  was  also  held 
that  where  entries  were  filed  in  duplicate,  triplicate,  etc.,  a  stamp 
was  required  on  the  original  only.*^ 

Entry  of  Ooods,  Wares  or  Merdiandise  at  Olurtomhoiue.  The 
law  provides  that  entry  of  any  goods,  wares  or  merchandise  at 
any  customhouse,  either  for  consumption  or  warehousing,  shall 
be  taxed  as  follows :  Not  exceeding  $100  in  value,  25  cents ;  ex- 
ceeding $100  and  not  exceeding  $500  in  value,  50  cents ;  exceeding 
$500  in  value,  one  dollar.***  Customhouse  entries  made  by  United 
States  ofScials  traveling  as  such  on  Government  funds  are  not  tax- 
able. Likewise  entries .  made  by  all  representatives  of  foreign 
countries  in  their  official  capacity  are  by  comity  exempt.**^ 

Foreign  Insurance  PolideB.  A  tax  of  3  cents  on  each  dollar 
or  fractional  part  thereof  of  the  premium  charged  is  imposed  on 
each  policy  of  insurance  or  certificates,  binder,  covering,  note, 
memorandum,  cablegram,  letter  or  other  instrument  by  whatever 
name  called  whereby  insurance  is  made  or  renewed  upon  property 
within  the  United  States  (including  rents  and  profits)  against 
peril  by  sea  or  on  inland  waters  or  in  transit  on  land  (including 
trans-shipments  and  storage  at  termini  or  way  points)  or  by 
fire,  lightning,  tornado,  windstorm,  bombardment,  invasion,  insur- 
rection or  riot,  issued  to  or  for  or  in  the  name  of  a  domestic  cor- 
poration or  partnership  or  an  individual  resident  ef  the  United 

SS8  See  p.  795. 

MBevenue  Act  of  1918,  Title  XI,  Schedule  A-9;  Beg.  55,  Art.  118. 
384  T.  D.  35,007.    See  U.  S.  ▼.  Hvoslef,  237  U.  S.  1,  and  paragrapb  on  OOD- 
stitutionality  of  Stamp  Taxes. 
S85  T.  D.  (Costoms)  35,040.    dee  Wright  t.  Michigan  Central  Co.,  130  Fed. 

943. 

SS6  Bevenne  Act  of  1918,  Title  XI,  Schedule  A-8. 

tfTBeg.  55,  Art.  111.    It  Tvas  ao  held  under  the  1914  Law.     (T.  D.  Cob- 
tome,  3572.) 
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States  by  any  foreign  corporation  or  partnership  or  any  individ- 
ual not  a  (resident  of  the  United  States,  when  such  policy  or  other 
instrument  is  not  signed  or  countersigned  by  an  officer  or  agent 
of  the  insurer  in  a  State,  Territory,  or  district  of  the  United  States 
within  which  such  insurer  is  authorized  to  do  business.  Policies 
of  re-insurance  are  exempt  from  this  tax.*^*  It  is  probably  not 
anticipated  that  any  considerable  revenue  will  be  collected  by 
virtue  of  this  tax,  and  it  seems  to  be  intended  to  compel  non-res- 
ident foreign  corporations  and  partnerships  and  non-resident  in- 
dividuals, in  respect  to  policies  of  insurance  on  property  within 
the  United  States  issued  to  domestic  corporations  or  resident 
partnerships  or  individuals,  to  pay  the  lower  tax  on  insurance 
policies  imposed  by  Section  503  of  the  Revenue  Act  of  1918,  wl^icl^ 
they  have  hitherto  been  escaping. 

DEFiNrnoNS.    The   following  terms  are   defined  as  indicated 
below:  (a)  ''insurer''  includes  any  person,  copartnership,  asso-. 
elation,  or  corporation  transacting  the  business  of  insurance,  and 
also  any  agent  or  broker,  wherever  applicable;  (b)  ** insurance'' 
includes   every  manner   of  providing  indemnity  against  risk^ 
upon  property  of  any  description  (including  rents  and  profits) 
from  peril  by  sea  or  inland  waters  or  in  transit  on  land  (includ- 
ing transshipments  and  storage  at  terming  or  way  points)  or  by 
fire,  lightning,  tornado,  windstorm,  bombardment,  invasion,  in- 
surrection, or  riot;  (c)' "policy  of  insurance"  includes  any  in- 
strument by  whatever  name  the  same  is  called  whereby  insur- 
ance is  made  or  renewed  by  the  insurer,  as  policies,  binders, 
certificates,   open  policies,   covering  notes,  memoranda,   cable- 
grams or  letters;  (d)  "other  instrument"  includes  any  instru- 
ment by  which  insurance  is  made  or  renewed,  i.  e.,  by  which 
the  relationship  of  insurer  and  insured  is  created  or  evidenced, 
whether  it  be  a  letter  of  acceptance,  cablegram,  or  other  in^ 
strument  by  whatever  name  called;  (e)  the  expression  "whereby 
insurance  is  made  or  renewed"  includes  any  evidence  or  con- 
firmation of  a  binding  contract  of  insurance  whereby  a  risk  is 
assumed  by  the  insurer;  (f)  "issue"  means  the  act  whereby 
insurance  is  made  or  renewed  or  in  any  manner  becomes  a  bind- 
ing contract  effective  for  insurance;  (g)  "premium  charged" 
means  the  total  premium  payable  during  the  life  of  a  contract 

888  Berenue  Act  of  1918,  Title  XI,  Schedule  A-15. 
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of  insurance  and  shall  include  any  additional  assessment  or 
charge  in  the  nature  of  a  premium  which  may  be  assessed  or 
charged  during  the  life  of  a  contract  of  insurance,  whether  pay- 
able in  one  sum  or  in  installments  and  however  paid  (and  though 
never  paid  if  the  contract  of  insurance  be  delivered  and  accepted 
or  otherwise  becomesi  binding  upon  the  insurer);  (h)  ''pre- 
mium" means  the  agreed  price  for  assuming  and  carrying  the 
risk.  It  includes  all  that  is  received  by  the  underwriter  there- 
for and  is  in  fact  the  total  consideration  receivable  for  under- 
writing the  risky  whether  in  one  sum  or  in  installmejitSy  during 
the  life  of  the  policy;  (i)  ''United  States"  includes  the  States 
of  the  United  States,  the  Territories  of  Alaska  and  Hawaii,  and 
the  District  of  Columbia,^ 

Effective  Date.  Policies  of  insurance  whidh  are  issued  and 
accepted  on  and  after  April  1,  1919,  regardless  of  when  the  in- 
surance thereunder  becomes  effective,  are  subject  to  tax;  but 
policies  which  were  issued  and  accepted  prior  to  April  1,  1919, 
if  issued  in  the  usual  course  of  business  and  according  to  general 
custom  and  not  for  the  purpose  of  evading  the  tax,  are  not  sub- 
ject to  tax.**® 

Pebsons  Liable  to  Tax  The  insurer,  the  agent,  or  broker, 
elfecting,  accepting,  placing  or  soliciting  the  insurance,  and  also 
the  insured  are  each  liable  for  the  tax.*** 

What  Instruments  Must  Bear  a  Stamp.  The  stamp  must 
be  affixed  to  the  first  instrument  by  which  the  insurance  is  made 
or  renewed,  i.  e.,  by  which  the  relationship  of  insurer  and  in- 
sured is  created  or  evidenced,  whether  it  be  a  letter  of  accept- 
ance, cablegram,  or  other  instrument  by  whatever  name  called. 
In  the  case  of  so-called  "open  policies''  or  "open  cargo  covers,'* 
where  the  amount  of  the  premium  is  not  definitely  determined  at 
time  of  issuance,  the  stamps  may  be  affixed  to  the  receipts  for 
monthly  or  other  pa3nnents  if  proper  notation  be  made  upon 
such  receipts  identif|ying  the  original  instruments  to  which 
they  apply.  In  the  case  of  a  binder  or  other  instrument  whereby 
insurance  is  made  or  renewed,  issued  without  agreement  as  to 

8»  T.  D.  2891.        , 

MO  T.  D.  2891.    See  Reg.  55,  Art.  156. 

•41  T.  D.  2891. 
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the  premium  to  be  charged,  stamps  must  be  affixed  when  the 
amount  of  the  premium  is  determined.**^ 

Insured  to  Retain  Policy  tor  Two  Years.  The  person 
having  control  or  possession  of  a  policy  of  insurance  or  other 
instrument  to  which  documentary  stamps  shall  be  affixed  ac- 
cording to  law  shall  retain  such  instrument  for  the  period  of  two 
years  from  the  date  of  issuance  thereof,  for  the  purpose  of 
enabling  internal  revenue  officers  to  verify  the  fact  that  pay- 
ment of  the  full  amount  of  tax  due  thereon  has  been  made.*** 

Subsequent  Instrument  Shall  Indicate  Prior  Document 
TO  Which  Stamps  Are  Appixed.  Any  policy  of  insurance  or 
other  instrument  which  is  subsequent  to  or  which  confirms  a 
contract  of  insurance  that  is  created  or  evidenced  by  any  prior 
instrument  by  which  insurance  was  originally  made  or  renewed, 
should  bear  a  notation  designating  such  prior  instrument  (here- 
inafter referred  to  as  the  original  instrument)  and  showing  that 
the  proper  stamps  have  been  affixed  thereto  and  cancelled.  By 
this  is  meant  that,  if  a  letter,  cablegram,  or  other  instrument 
is  so  worded  that  it  establishes  or  evidences  a  contractual  rela- 
tion between  the  insurer  and  the  insured,  executed  or  executory, 
by  which  insurance  is  made  or  renewed,  or  by  which  the  relation- 
ship of  insurer  and  insured  is  created  or  evidenced,  such  instru- 
ment shall  be  construed  as  the  original  instrument,  and  must 
have  stamps  of  the  proper  amount  affixed  to  it,  and  any  policy 
or  other  instrument  which  is  subsequent  to  or  which  confirms 
such  original  instrument  must  bear  thereon  the  notation  above 
indicated.*** 

Subsequent  Instruments  That  Must  Be  Stamped.  In 
case  an  instrument  subsequent  to  the  original  inst^ment  pro-  * 
vides  for  the  payment  of  a  premium  greater  than  the  premium 
provided  for  in  the  original  instrument,  such  subsequent  instru- 
ment must  have  affixed  thereto  stamps  equal  to  the  tax  imposed 
upon  the  additional  premium  charged  therein;  also  such  subse- 
quent instrument  must  bear  notation  of  the  stamps  a^xed  to  the 
original  instrument.  The  same  rules  apply  to*  any  riders,  en- 
dorsements, or  other  forms  attached  to  or  forming  a  part  of  any 

««  T.  D.  2891. 
«48  T.  D.  2891. 
«4*  T.  D.  2891. 
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original  or  subs^uent  instrument  where  such  rider,  endorse- 
ment, or  other  form  provides  for  the  payment  of  a  premium 
greater  than  theretofore  charged.** 

Unstamped  Instruments  and  Those  Beabinq  No  Notation 
OF  Stamping.  Failure  (a)  to  stamp  the  original  instrument 
by  which  insurance  is  made  or  renewed,  whether  it  be  a  letter  of 
acceptance,  cablegram,  or  other  instrument  by  whatever  name 
called,  or  (b)  to  indicate  that  such  original  instrument  was  prop- 
erly stamped  on  any  policy  or  other  instrument  which  is  subse- 
quent to  or  which  confirms  the  contract  of  insurance  that  is 
created  or  evidenced  by  any  prior  instrument  by  which  insur- 
ance was  made  or  renewed,  will  be  lield  to  raise  a  presumption 
of  an  intent  to  evade  the  payment  of  tax.*** 

Measure  of  Tax.  The  tax  is  measured  by  total  premium 
paid,  including  any  additional  assessment  or  charge  in  the  na- 
ture of  a  premium  on  each  policy  of  insurance  or  other  instru- 
ment by  which  insurance  is  made  or  renewed,  and  is  at  the  rate 
of  3  cents  on  each  dollar  or  fractional  part  thereof  of  such 
premium ;  for  example,  upon  a  premium  charge  of  $10.10  the  tax 
imposed  is  33  cents,  being  3  cents  for  each  dollar  and  3  cents  for 
the  fractional  part  of  a  dollar.**'' 

Insurance  on  Commodities  Exported.  No  tax  is  imposed  upon 
the  premiums  charged  for  insurance  issued  to  cover  commodities 
which  are  in  the  actual  process  of  exportation  and  which  have 
begun  their  voyage  or  preparation  for  the  voyage  frbm  the  United 
States.  If  a  policy  or  other  instrument  is  issued  covering  both 
export  and  non-export  property,  the  tax  will  be  computed  upon  the 
full  amount  of  the  premium  charged,  unless  such  instrument  clearly 
indicates  tl\,e  property  for  export  and  the  premium  charged  for  the 
insurance  thereon.**' 

Movable  Property.  Movable  property  such  as  rolling  stock 
of  railroads,  ships,  vessels,  barges,  and  other  similar  movable  prop- 
erty, is  held  to  be  property  within  the  United  States  if  the  principal 
place  of  business  of  the  corporation  or  partnership,  owning  and  con- 
trolling the  same,  is  located  within  the  United  States,  or  in  the  case 
of  an  individual,  if  he  resides  in  the  United  States,  unless  such 

«4B  T.  D.  2891. 
Mfl  T.  D.  2891. 
WTT.  D.  2891. 
MS  T.  D.  2891. 
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property  is  permanently  located  without  the  United  States  for  the 
purpose  of  ordinary  use.  The  nation  of  registry  of  a  vessel  has  no 
bearing  upon  the  location  of  the  property  in  the  same.*^ 

Credits  and  Refunds.  In  case  a  i>olicy  of  insurance  or  other 
instrument  is  issued  and  accepted  by  the  injured,  and  afterwards, 
for  any  reason,  such  insurance  does  not  become  effective,  the  value 
of  the  stamps  afSxed  thereto  will  be  refunded  upon  a  proper  claim 
presented  to  the  collector.^^ 

Returns.  No  monthly  return  or  monthly  statement  showing 
a  list  of  policies  or  other  instruments  by  which  insurance  was  made 
or  renewed  upon  property  located  in  the  United  States  by  a  foreign 
corporation  or  partnership  or  non-resident  individual  is  now  re- 
quired from  any  person  to  or  for  whom  or  in  whose  name  such 
policy  or  other  instrument  is  issued,  or  from  the  solicitor  or  broker 
acting  directly  or  indirectly  for  or  on  behalf  of  such  person,  but 
each  person,  solicitor,  or  broker  accepting,  placing,  or  soliciting 
such  policy  or  other  instrument  is  required  to  keep  a  record  of 
each  policy  or  other  instrument  subject  to  the  tax  imposed  by  this 
subdivision  by  which  he  has  directly  or  indirectly  made,  placed, 
solicited,  or  assisted  in  the  making  or  renewal  of,  such  insurance, 
or  for  which  he  has  paid  or  received  compensation,  and  shall  be 
prepared  to  furnish  full  information  to  the  Commissioner  at  any 
time  upon  demand.*** 

Leases.    Leases  are  not  taxed  under  this  law.**' 

Mortgages.    Mortgages  are  not  taxed  under  this  law. 

Mutual  Ditch  and  Irrigating  Companies.  Stocks  and  bonds 
issued  by  mutual  ditch  or  irrigating  companies  are  not  taxable.*^ 
The  law  seems  to  exempt  stock  of  such  companies  from  the  tax  on 
the  issue  theerof ,*^  and  also  from  the  tax  on  sale  or  transfers. 
The  exemption  does  not  extend  to  notes  or  any  other  instruments 
except  certificates  of  stock  and  bonds. 

Parcel-Poit  Packages.  The  tax  is  imposed  upon  every  parcel 
or  package  transported  from  one  point  in  the  United  States  to 
another  by  parcel  post  on  which  the  postage  amounts  to  25  cents 


T.  D.  2891. 
«WT.  t>.  2891. 
»1  T.  D.  2891. 
tfSBeg.  55,  Art.  100. 
S58  Beyenue  Act  of  1918,  i  1101. 
SMSee  Beg.  40  Bev.,  Art.  5. 
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or  more.  The  tax  is  at  the  rate  of  1  cen't  for  each  25  cents  of 
postage  or  fractional  part  thereof.  The  law  requires  the  tax  to  be 
paid  by  the  consignor.  It  is  to  be  noted  that  the  tax  is  only  on 
parcels  and  packages  transported  from  one  point  to  another  in  the 
United  States.  Packages  transported  to  foreign  countries  are  not 
taxable.***  Parcel-post  shipments  made  by.  Federal  reserve 
banks  are  exempt  from  taxation.  Parcel-post  packages  mailed  to 
or  frohi  Hawaii  and  Alaska  are  taxable.  Parcel-post  packages 
mailed  to  or  from  Porto  Rico,  Philippine  Islands,  Canal  Zone,  and 
the  Virgin  Islands  are  not  taxable.  Parcel-post  packages  mailed 
from  one  point  in  Porto  Rico  to  another  point  in  the  same  island 
are  not  taxable.  Parcel-post  packages  mailed  to  United  Stat» 
naval  vessels  in  foreign  waters  or  to  United  States  Expeditionary 
Forces  abroad  are  not  taxable.**^ 

Pagkagbs  Sent  by  a  State  or  Poutical  Subdivision  Thereof. 
Parcel-post  packages  sent  by  a  3tate,  or  political  subdivision  there- 
of, in  the  exercise  of  its  governmental  functions,  are  not  subject  to 
tax.  To  relieve  a  package  from  the  payment  of  the  tax,  the  post- 
master at  the  point  of  mailing  should,  however,  require  satisfactory 
evidence  that  it  is  sent  by  an  officer  or  employee  of  a  State  or  sub- 
division of  the  State,  in  the  discharge  of  such  functions.^^ 

Passage  Tickets,  The  .tax  on  passenger  tickets  is  only  imposed 
on  tickets  sold  or  issued  in  the  United  States  for  passage  by  any 
vessel  to  a  port  or  'place  not  in  the  United  States,  Canada  or  Mexico. 
Such  tickets  are  required  to  be  stamped  whether  they  are  one-way 
or  round-trip.  No  tax  is  imposed  on  tickets  costing  $10  or  less. 
The  rate  is  one  dollar  if  the  cost  of  the  ticket  does  not  exceed  $30 ; 
$3  if  the  cost  of  the  ticket  exceeds  $30  and  does  not  exceed  $60, 
and  $5  if  the  cost  of  the  ticket  exceeds  $60.*'*  Where  a  single 
ticket  is  issued  for  transportation  for  more  than  one  passenger  the 
ticket,  coupon  or  prepaid  order  must  be  stamped  at  the  proper 
rate  for  each  passenger  based  on  the  number  of  passengers,  and 
the  total  amount  paid  for  the  transportation.***  It  is  the  duty  of 
the  person  selling  the  ticket  to  affix  the  stamp  to  the  ticket  or 
paper  which  evidences  the  sale  and  cancel  the  stamp.*®* 

256Beveiiiie  Act  of  1918,  Title  XI,  A-14;  T.  D.  2599. 

266  Reg.  55,  Arts.  150—154. 

«»7  Reg.  55,  Art.  155. 

3B8  Revenue  Act  of  1918,  Title  XI,  Schedule  A-10. 

^•T.  D.  2067.  N 

WOT.  D.  2067. 
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Tickets  Subject  to  Tail  Passage  tickets  issued  to  private 
individuals  travelling  on  vessels  operated  privately  op  by  any  Gov- 
ernment are  taxable."**  Passage  tickets  to  Porto  Rico  or  the  Philip- 
pine Islands  are  taxable.  *^  Passage  tickets  issued  in  the  United 
States  to  ports  not  in  the  United  States,  Canada  or  Mexico  on  ex- 
change orders  purchased  in  Canada  or  Mexico  in  connection  with 
through  transportation  from  points  in  Canada  or  Mexico  are  sub- 
ject to  tax."^  Passage  tickets  issued  in  the  United  States  to  ports 
not  within  the  United  States,  Canada  or  Mexico  on  exchange  orders 
purchased  other  than  in  the  United  States,  Canada  or  Mexico,  are 
subject  to  tax.*^ 

Tickets  Not  Subject  To  Tax.  Prepaid  orders  for  passage 
tickets  are  not  subject  to  tax.*^'  Passage  tickets  issued  to  Hawaii  or 
Alaska  are  not  taxable.*^  Pscssage  tickets  sold  in  the  United  States 
from  ports  not  within  the  United  States,  Canada  or  Mexico,  to  a 
port  in  the  United  States,  Canada  or  Mexico,  are  not  subject  to  tax 
unless  sold  as  a  part  of  a  round  trip  or  through  ticket  from  a  port 
in  the  United  States,  Canada  or  Mexico.**'' 

Passage  Tickets  Issued  to  Pedebal  and  State  Officials  and 
Foreign  Rp'besentatives.  Passage  tickets  issued  to  United  States 
Government  o£Scials,  employees,  military  and  navahforces,  as  well 
as  officials  of  States  and  their  political  subdivisions,  traveling  in 
the  ccmrse  of  their  duty  as  such  on  vessels  operated  by  private 
parties  or  by  any  government  are  not  taxable  when  the  amount  of 
the  passage  is  paid  for  by  the  United  States  Government,  State  or 
political  subdivision  thereof.  Ambassadors,  ministers,  and  properly 
accredited  \liplomatic  representatives  of  any  foreign  government  to 
the  United  States  are  ei^empt  from  the  payment  of  taxes  on  such 
passage  tickets.  All  other  foreign  agencies  not  specifically  mentioned 
above  are  subject  to  the  tax."** 

Flaying  Cards.  A  tax  of  8  cents  per  pack  is  imposed  upon 
every  pack  of  playing  cards  containing  not  more  than  fifty-four 

Ml  Beg.  55,  Art.  114. 

«e«  Reg.  55,  Art.  115. 

W8  Reg.  55,  Art  118. 

««4Reg.  55,  Art.  119. 

«»  Reg.  55,  Art.  117. 

SM  Reg.  55,  Art.  116. 

MTReg.  55,  Art.  120. 

•MReg.  55,  Art.  113;  Vol.  2,  Treas.  Dec.  (1898),  No.  20196. 
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cards,  manufactured  or  imported,  and  sold  or  removed  for  con- 
sumption or  sale.  Thi?  rate  became  efiFective  on  April  1,  ISIS.*^ 
It  has  been  held  that  the  statute  imposing  a  tax  on  playing  cards 
requires  that  each  pack  of  cards  shall  show  a  stamp  denoting  a  pay- 
ment of  the  tax,  and  a  dealer,  therefore,  may  not  reassemble  the 
cards  from  packs  on  which  the  stamp  tax  has  been  paid  and  then 
offer  the  reassembled  packs  for  sale  in  new  wrappings  without  re- 
stamping.*^*  Every  manufacturer  or  importer  of  playing  cards  will 
be  required  to  render  a  monthly  report,  under  oath,  on  Form  749, 
in  duplicate,  showing  th^  number  of  cards  on  hand  at  the  first  of  the 
month,  the  number  manufactured  or  received,  likewise  the  number 
withdrawn,  tax  paid,  or  free  of  tax  for  export  or  use  of  the  United 
States,  and  the  number  on  hand  at  the  end  of  the  month,  together 
with  like  information  relative  to  the  value  of  stamps  received  and 
used  during  the  month.  The  report  should  be  rendered  on  the  last 
day  of  the  month,  or  on  or  before  the  10th  day  of  the  succeeding 
month.  Blank  returns,  Form  749,  may  be  procured  from  col- 
lectors.*^ 

Pow^:*8  of  Attorney.  Powers  of  attorney  are  taxable  instru- 
ments under  this  law  if  they  are  such  that  they  grant  authority  to 
do  or  perform  some  bl^  for  or  in  behalf  of  the  grantor,  which  au- 
thority is  not  otherwise  vested  in  the  grantee.  The  tax  attaches 
to  or  is  imposed  6n  the  instrument  itself  and  is  not  measured  by  the 
number  of  persons  joining  therein.*''  A  power  of  attorney  contain- 
ing  a  power  of  substitution  requires  only  one  stamp.*'*  Where  the 
original  power  of  attorney  has  been  properly  stamped  and  a  copy 
of  it  has  been  printed  on  a  card  (Form  272)*  provided  by  the  Gov- 
ernment, and  the  card  is  filed  in  the  executive  departments  of  the 
Government  or  with  a  collector,  such  copy  is  not  subject  to  tax.*'* 
r^ffhe  rate  of  tax  on  powers  of  attorney  is  25  cents.  The  law  ex- 
l>ressly  provides  that  no  stamps  shall  be  required  on  any  papers 

Sd9  Bevenue  Act  of  1918,  Title  XI,  Schedule  A-13.  '  The  Act  of  August 
iSp  1894,  imposed  a  tax  of  2  cents  per  pack  on  playing  cards.  The  Act  of 
October  3,  1917,  imposed  an  additional  tax  of  5  cents  per  pack,  or  a  total  of 
7  cents  on  each  pack.  The  present  law  amends  the  former  laws  and  provides 
a  tax  of  8  cents  per  pack  as  indicated  in  the  text  above.     (T.  B.  2817.) 

.«TOU.  S.  V.  Neustaedter,  149  Fed.  1010;  Reg.  55,  Art.  149. 

871  T.  D.  2817. 

tf78H«venue  Act  of  1918,  Title  XI,  Schedule  A-12.    Beg.  55,  Art.  130. 

sen  T.  D.  2134. 

rr4  Beg.  55,  Art.  145. 
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necessary  to  be  used  for  the  collection  of  claims  from  the  United 
States  or  from  any  State  for  pensions,  back  pay,  bounty  or  for  prop- 
erty lost  in  the  miiltary  and  naval  service.^*.  Powers  of  attorney 
required  in  bankruptcy  cases  are  also  expressly  exempted.^®  i  The 
powers  of  attorney  enumerated  in  the  paragraphs  immediately  fol- 
lowing are  also  exempt. 

Warrant  of  Attornk?  in  a  LsAsa  A  warrant  of  attomeyi  em- 
bodied in  a  lease  is  not  taxable.*^ 

Authorizing  FfeDERAL  Official  to  Sell  United  States  Bonds 
CN  Case  of  Default.  Powers  of  attorney  given  by  persons  who 
deposit  United  States  Liberty  bonds  or  other  bonds  of  the  United 
States  as  security  in  lieu  of  surety  or  sureties  on  penal  bonds  under 
the  provisions  of  Section  1320  of  the  Revenue  Act  of  1918,  author- 
izing the  ofBcial  having  authority  to  approve  such  penal  bonds  to 
collect  or  sell  such  United  States  bonds  so  deposited  in  case  of  any 
default  in  the  performance  of  any  of  the  conditions  or  stipulations 
of  such  penal  bends,  are  not  subject  to  the  stamp  tax.*''* 

Authorizing  Officer  of  Federal  Reserve  Bank  to  Assign 
United  States  Bonds  Deposited  as  Security.  A  pow5r  of  attorney 
executed  by  a  bank  authorizing  a  designated  officer  of  a  Federal 
Reserve  Bank  to  assign  United  States  bonds  deposited  with  the  Fed- 
eral Reserve  Bank  and  designed  to  protect  it  in  event  of  default 
in  payment  of  a  loan  is  not  taxable.*™ 

Authorizing  Deputy  to  Have  Access  to  Safe.  A  power  of  at- 
torney authorizing  a  deputy  to  have  access  only  to  safe  or  safety  de- 
posit box  is  not  subject  to  tax,  but  a  power  of  attorney  to  have  access 
and  control  over  its  contents  is  subject  to  tax.**^ 

Executed  or  Accepted  in  Foreign  Country.  A  power  of  at- 
torney executed  by  a  person  residing  in  a  foreign  country  to  a  per- 
son in  this  country  is  taxable,  as  the  instrument  is  not  operative  and 

876  Revenue  Act  of  1918,  Title  XI,  Schedule  A-12. 

ST^PThis  express  exemption  seems  to  have  been 'introduced  in  the  1917  Law 
as  a'  result  of  the  decisions  in  the  cases  of  In  re  Hawley,  220  ^ed.  372,  which 
held  that  a  general  letter  of  attorney  in  bankruptcy  was  taxable  under  the 
1914  Law,  and  In  re  Capitol  Trading  Company,  229  Fed.  806,  which  held 
bankruptcy  powers  of  attorney  taxable  under  the  1914  Law. 

«Tr  Reg.  55,  Art.  141. 

«7tT.  D.  2913. 

«9  Reg.  55,  Art.  147. 

880  Beg.  55,  Alt  146. 

P.T.— 60 
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effective  until  delivered  to  the  person  to  whom  the  power  is  granted ; 
and,  for  the  same  reason,  a  power  of  attorney  executed  by  a  x>ersoii 
residing  in  this  country  to  a  person  in  a  foreign  country  is  not 
taxable.*** 

Formal  Powists  of  Attobney.  Powers  of  attorney  which  are 
merely  formal  and  grant  no  authority  which  is  not  otherwise  vested 
in  the  grantee  are  not  taxable.  Thus,  it  has  been  held  that  no  tax 
is  imposed  upon  powers  of  attorney  in  the  following  cases : 

Contained  in   Assignments,   Fob  Yalvabijei   Considebation, 

OONFEBBING  NO  AUTHCHUTY  TJPON  ASSIGNEE  NoT  ImPUBD  BY  THE 

Assignment,  Not  Taxable.  An  assignment,  for  a  valuable  consid- 
eration, of  debts,  wages,  mortgages,  bonds,  etc.,  ordinarily  trans- 
fers to  the  assignee  all  the  rights  of  the  assignor  and  the  remedies 
necessary  for  their  enforcement,  and  the  assignee  acquires  no 
further  rights  by  the  means  of  a  power  of  attorney  clause  in  the 
assignment  than  are  conveyed  by  the  instrument  itself,  and  such 
pro  forma  power  of  attorney  is  therefpre  not  taxable.*** 

Assignment  of  Insurance  Pouoieb.  '  No  stamp  tax  is  imposed 
upon  the  power  of  attorney  contained  in  a  transfer  by  assign- 
ment, absolute  or  as  collateral  security,  of  an  interest  in  a  contract 
of  insurance,  if  the  power  of  attorney  grants  authority  to  do  or 

« 

perform  only  such  acts  for  or  in  behalf  of  the  assignor  as  are 
otherwise  vested  in  the  assignee.*** 

To  Pay  PoUj  Taxes.  Powers  of  attorney  issued  in  accordance 
with  the  provisions  of  State  statutes  authorizing  a  person  to  pay  a 
poll  tax  of  an  individual  are  not  required  to  be  stamped.*** 

Power.  OF  Sale.  The  power  of  sale  generally  embodied  in  a 
mortgage,  real  or  chattel,  authorizing  and  empowering  the  mort- 
gagee himself  upon  default  to  make  a  public  sale  of  the  property 
affected  and  to  convey  the  title  to  the  purchaser  at  such  sale,  free 
from  all  rights  or  equity  of  redemption,  thus  avoiding  the  necessity 
of  resorting  to  the  courts  for  foreclosure,  differs  from  a  power 
of  attorney  in  many  resp'ects,  one  of  which  is  that  the  latter  always 
creates  an  agency  or  a  representative  relation,  whereas  a  mort- 
gagee under  a  power  of  sale  acts  on  his  own  bdialf  and  for  his 

WlReg.  55,  Art.  142;  T.  D.  2134. 
•M  Keg.  55,  Art.  137. 
W»Beg.  55,  Art.  134;  T.  D.  2599. 
T.  D.  2269. 
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own  benefit    Such  power  of  sale  is  not  taxable  as  a  power  of  at- 
tomey."**  ' 

Pbo  Forma  Poyrm  op  Attorney  to  Transfer  Bonds  or  Stocks 
ON  Books  op  Corporation,  Printed  on  Bond  or  Stock  Cer- 
TipiCATB.  The  pro  forma  power  of  attorney  to  transfer  bonds  or 
stocks  on  the  books  of  a  corporation,  embodied  in  the  asedgnment 
printed  on  the  back  of  the  bond  or  stock  certificate,  is  not  subject 
to  tax.«w 

Authorizing  Vendee  op  Shares  of  SatK:;K  to  Transfer  Same. 
A  power  of  attorney  by  which  a  person  executing  the  instrument 
sells,  assigns,  and  transfers  shares  of  stock  and  appoints  the  vendee 
agent  for  the  transfer  is  not  subject  to  the  tax.**'' 

Granted  by  Cobforation.  Where  a  corporation  by  resolution 
of  its  Board  of  Directors  has  empowered  an  officer  thereof  to  sell, 
assign  or  transfer  stock  or  bonds  standing  in  the  name  of  the  cor* 
poration,  or  to  perform  any  act  in  the  name  of  the  corporation, 
such  authority  is  not  taxable  as  a  power  of  attorney  for  the  reason 
that  it  is  necessary  for  a  corporation  to  perform  its  corporate  acts 
through  one  of  its  officers.  If,  however,  a  person  other  than  an 
officer  of  the  corporation  acting  in  his  official  capacity  is  given 
this  authority,  the  power  of  attorney  so  granted  is  taxable."**  A 
general  power  of  attorney  granted  by  a  Board  of  Directors  to  a 
person  other  than  an  officer  of  a  corporation  acting  in  his  official 
capacity  for  the  purpose  of  representing  the  corporisition  in  trans- 
actions of  a  like  kind  and  nature,  such  as  conveying  land  or 
acknowledging  deeds,  is  considered  by  the  Treasury  Department 
as  specific  authority  for  each  individual  transaction,  and  a  revenue 
stamp  is  required  on  each  instrument  executed  under  the  power 
of  attorney .••• 

Judgment  Notes.  Where  judgment  notes  contain  a  clause  auth- 
orizing any  attorney  of  law  to  confess  judgment  in  favor  of 
the  holder  of  the  note,  such  authorization  is  held  not  taxable  as  a 
power  of  attorney.  The  instrument  is  held  to  be  a  warrant  of 
attorney  instead  of  a  power  of  attorney.**® 

«a6  Reg.  55,  Art.  33 ;  T.  D.  2196. 

M6Reg.  55,  Art.  139;  T.  D.  2085;  T.  D.  2134. 

M7  Reg.  55,  Art.  144. 

•88  Reg.  65,  Art.  131. 

880  Reg.  55,  Art.  132. 

890  Treat  v.  Tolman,  113  Fed.  892 ;  Beg.  55,  Art  140 ;  T.  D.  2081. 
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From  Cobpobations  to  Resident  Aoemt&  Powers  of  attorney 
executed  by  corporations  to  resident  agents  authorizing  the  latter 
to  accept  service  of  process  are  taxable.'^* 

To  SeUj  ob  Tbansfer  Qovebnment  Bonds.  A  power  of  attor- 
ney to  sell  or  transfer  GJovernment  Bonds  is  taxable.*** 

To  Sell,  Etc.,  Shares  of  CapitaI/  Stock.  A  power  of  attorney 
to  sell,  assign  and  transfer  shares  of  capital  stock  is  subject  to  tax 
unless  it  is  given  in  connection  with  a  deposit  of  the  stock  as 
security  for  a  loan.*** 

When  Tax  Accbueb.  The  Tax  on  a  power  of  attorney  is  due 
when  the  instrument  is  executed  and  delivered,  and  not  when  the 
power  js  exercised.***  Delivery  includes  depositing  the  instrument 
in  the  mails.  Powers  of  attorney  executed  and  delivered  prior 
to  April  1,  1919  are  not  taxable  even  though  used  subsequent  to 
that  date,  except  such  as  are  taxable  under  the  1917  Law.*** 

Produce,  Sales  ctf,  on  Exchange.  The  tax  is  imposed  upon  (a) 
sales  of,  (b)  agreements  of  sale,  and  (c)  agreements  to  sell  *** 
for  future  delivery  **^  any  product  or  merchandise  at  or  under 
the  rules  or  usages  of***  any  Exchange  or  Board  of  Trade,  or 
other  similar  place.***  In  a  case  arising  under  the  1914  Law  it 
was  held  that  offers  to  sell  grain  made  subject  to  deferred  ac- 
ceptance, only  a  small  percentage  of  which  developed  into  sales 
and  on  which  the  brokers  received  only  $10  for  each  ten  thou- 
sand bushels  sold,  were  taxable  on  the  basis  of  the  total  price  on 
which  the  seller  agreed  to  sell  rather  than  the  basis  of  what 

Wl  Reg.  55,  Art.  135. 

SMBeg.  5$,  Art  136. 

SM  Beg.  55,  Art.  143. 

2W  Reg.  *55,  Art.  129 ;  T.  D.  2134. 

206  Reg.  55,  Art.  148. 

we  See  Treat  v.  V7hite,  181  U.  8.  264,  and  note  62.  The  tcnn  "sale"  or 
''contract  of  sale"  includes  all  sales,  or  agreements  of  sale,  or  agreements 
to  sell,  including  so-called  transfers  or  ''scratch  sales";  the  term  "agreement 
of  sale,"  or  "agreement  to  sell,"  includes  options,  calls  in  "puts  and  calls," 
offers,  indemnities,  and  privileges.     (Reg.  40  Rev.,  Art.  33.) 

897  The  Act  of  October  22,  1914,  provided  for  a  tax  on  agreements  either 
for  present  or  future  delivery  but  made  an  express  exemption  to  cover  cases 
where  products  or  merchandise  were  actually  delivered  at  the  time  of  sale 
or  were  in  vessel,  boat  or  car  and  actually  in  the  course  of  transportation. 

S98The  words  "or  under  the  rules  or  usages  of  "were  added  by  the  Bev- 
•nue  Act  of  1918,  Title  XI,  Schedule  A-5. 

88»Bevenue  Act  of  1918,  Title  XL  Schedule  A*5;  Beg.  40  Bev.,  Art.  22. 
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the  buyer  was  to  receive ;  and  also  that  the  tax  was  imposed  on 
each  sale  or  agreement  to  sell  any  grain,  though  during  the  day 
several  distinct  and  separate  sales  were  made  of  the  same  grain 
and  at  the  close  of  the  day  the  only  memoranda  made  showed 
a  transfer  from  the  original  seller  to  the  last  buyer .'^  So-called 
transferred '  or  scratch-sales  are  no  longer  taxed,  being  ex- 
pressly stated  not  to  be  included.'^*  Neither  are  pass-outs  sub- 
ject to  the  tax.'^  No  bill,  memorandum,  agreement  or  other 
evidence  of  a  sale,  or  agreement  of  sale,  or  agreement  to  sell,  in 
case  of  cash  sales  of  products  or  merchandise  for  immediate  or 
prompt  delivery  which  in  good  faith  are  actually  intended  to  be 
delivered  are  subject  to  this  tax.  When  the  feller  of  commodities 
subject  -to  this  tax  has  paid  the  tax,  he  may  transfer  his  con- 
tracts to  a  clearing  house  without  paying  a  tax  on  such  trans- 
fer if  the  transfer  does  not  vest  any  beneficial  interest  in  such 
clearing  house  association,  but  is  made  for  the  sole  purpose  of 
enabling  the  clearing  house  association  to  adjust  and  balance 
the  accounts  of  its  members  on  their  several  contracts.  The 
rate  is  as  follows:  2  cents  for  each  $100  or  fraction  thereof 
in  value  of  the  merchandise  covered  by  the  sale  or  agreement 
of  sale  or  agreement  to  sell.'** 

When  Tax  Accrues.  The  stamp  tax  on  sales  of  products 
and  merchandise  for  future  delivery  accrues  immediately  upon 
the  making  of  the  sale,  agreement  of  sale,  or  agreement  to  sell, 
and  is  in  no  wise  dependent  upon  the  manner  of  delivery  of  the 
prdduct.*^ 

800  Calkins  y.  Smietanka,  240  Fed.  138. 

301  Beg.  40  Rev.,  Art.  23.  So-called  transferred  or  seratch  sales  were  ez- 
pre88l7  included  in  the  1917  Law  (Act  of  October  3,  1917,  §  807,  Schedule  A-5). 
They  were  not  mentioned  expressly  in  the  1914  Law.  The  term  ' '  transferred 
or  scratch  sale"  includes  ''pass-outs"  or  those  transactions  in  which  a  per- 
son buys  from  another  a  certain  quantity  of  any  product,  at  a  certain  price, 
and  at  the  same  session  of  an  exchange,  sells  to  a  third  person  the  same  quan- 
tity of  the  same  product  at  the  same  price,  and  eliminates  himself  by  in- 
structing the  person  from  whom  he  bought  to  deliver  such  product  to  the 
person  to  whom  he  sold ;  but  no  transaction  in  which  a  broker  or  a  commission 
member  of  an  exchange  receives  a  commission  greater  than  that  charged  to 
a  person  who  executes  his  own  contracts  shall  be  deemed  to  be  a  "transfer" 
or  a  "scratch  sale."     (Reg.  40  Rev.,  Art.  33.) 

MSReg.  40  Rev.,  Art.  23. 

SOB  Revenue  Act  of  1918,  Title  XI,  Schedule  A-5;  Reg.  40  Rev.,  Art.  21. 

80«  Reg.  40  Rev.,  Art.  20. 
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Ihkediatb  OB  Pbompt  Deuvebt.  Cash  sales  of  products 
or  merchandise  for  immediate  or  prompt  delivery  which  in  good 
faith  are  actually  intended  to  be  delivered  are  not  taxable.'^ 
''Immediate  or  prompt  delivery"  is  held  to  mean  delivery  at 
once  or  as  soon  as  practicable,  and  in  any  event  within  twenty 
days  from  the  date  of  sale  or  agreement  of  sale  or  agreement 
to  sell.***  Every  sale  or  agreement  not  evidenced  by  a  memo- 
randum or  contract  expressly  requiring  immediate  or  prompt 
delivery  within  the  above  definition  is  deemed  to  be  for  future 
delivery.  In  all  cases  in  which  the  Commissioner  is  not  satisfied 
from  the  evidence  submitted  to  him  that  the  transaction  was  in 
good  faith  intended  to  be  followed  by  itnmediate  or  prompt  de- 
livery, within  the  above  definition,  the  seller  will  be  required  to 
pay  the  tax  as  on  a  sale  for  future'  delivery.**'' 

Exchange  or  Board  of  Trade.  The  law  taxes  only  sales 
at  or  under  the  rules  or  usages  of  an  exchange  or  board  of  trade 
or  other  similar  place.***  The  tehn  ** exchange,'*  except  where 
it  is  plain  from  the  context  that  a  different  meaning  is  intended, 
includes  each  and  every  agency,  board  of  trade,  bourse,  auction 
place,  or  other  meeting  place,  whether  under  shelter  or  in  the 
open,  at  which  products  or  merchandise  are  publicly  bought, 
sold,  bid  for,  offered,  or  exchanged,  for  future  delivery,  or  con- 
tracts for  such  future  delivery  are  made,  either  between  mem- 
bers of  such  exchange,  or  between  members  and  non-members, 
patrons,  and  the  public;  and  includes  places  at  which  there  is 
only  one  manager  or  firm,  who  controls  all  the  sales  and  pur- 
chases at  that  particular  place  or  where  no  actual  delivery  of  the 
products  or  merchandise  is  contemplated,  and  all  incorporated 
and  unincorporated  associations  of  individuals,  partnerships, 
and  corporations  engaged  in  the  business  of  publicly  selling, 
buying,  or  exchanging  products  or  merchandise  for  future  de^ 
livery.*** 

SWBeTBniie  Act  of  1918,  Title  XI,  Schedule  A-5;  Beg.  40  Bev.,  Art.  22. 

806  Beg.  40  Bev.,  Art.  33. 

307  Beg.  40  Rev.,  Art.  22 ;  Beg.  No.  40,  Part  11,  Art  4. 

SOSBevenue  Aet  of  1918,  Title  XI,  Schedule  A-5. 

809  Beg.  40  Bev.,  Art.  33.  Beg.  No.  40,  Part  2,  Art  1.  For  a  detailed  eon- 
sideration  of  the  nature  of  an  exchange  or  board  of  trade,  see  the  ease  of 
Nicol  V.  Ames,  173  IT.  8.  509.  This  case  went  so  far  as  to  hold  the  Union 
Stock  Yards  to  be  a  ''similar  place"  within  the  meaning  of  the  1898  Law. 
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Transfers  to  Clearing  House.  Sellers  of  products,  mer- 
chanjdiiSe  or  commodities  having  paid  the  tax  provided  by  law 
may  transfer  such  contracts  to  a  clearing  house  association,  and 
such  transfer  is  not  taxable  within  the  provisions  of  the  Act, 
provided  that  the  transfer  does  not  vest  any  beneficial  interest 
in  the  clearing  house  association  and  is  made  for  the  sole  pur- 
pose of  enabling  such  clearing  house  association  to  adjust  and 
balance  the  accounts  of  its  members  on  their  several  contracts.^^^ 
A  clearing  house  is  defined  to  be  any  incorporated  or  unincor- 
porated* association  or  committee  carried  on  for  the  purpose  of 
clearing,  settling  and  adjusting  transactions  in  purchasing,  sell- 
ing or  delivering  products  or  merchandise,  whether  such  clear- 
ing house  be  a  part  or  department  of  an  exchange  or  an  inde- 
pendent body.'** 

No  sales  or  purchases  of  stock  were  made  b7  members  of  the  Union  Stock 
Yards  Compan7  as  such.  An7one  was  accorded  the  right  to  bring  his  cattle 
to  the  stock  yards  npon  payment  of  the  regular  fees  and  compliance  with 
the  regulations  made  by  the  company,  and,  having  brought  his  cattle,  he 
had  the  right  accorded  him  by  the  company  to  have  them  kept,  fed,  watered, 
etc.,  and  to  sell  them  himself  or  by  a  commisdon  merchant,  who  did  not  need 
to  be  a  member  of  the  Stock  Tarda  Company.  The  court  said:  ''It  is  plain 
to  be  seen  that  the  privilege  or  facility  for  a  sale  of  the  cattle  or  other  stock 
at  the  yards  of  such  company  is  of  precisely  the  same  nature  and  character 
as  that  which  exists  at  an  exchange  or  board  of  trade  which  is  so  described 
in  terms,  That  the  sales  are  made  by  the  owners  of  the  cattle  or  by  com- 
mission merchants  who  are  not  members  of  the  stock-yards  company,  is  not 
materiaL  The  facilities  for  a  sale  exist  and  are  made  use  of  in  each  case, 
and  are  in  truth  the  same  in  each.  A  perusal  of  the  facts  contained  in  the 
record  in  the  case  shows  that  those  yards  answer  all  the  purposes  of  an  ex- 
change or  board  of  trade,  and  that  they  in  truth  amount  in  substance  to 
the  same  thing.  The  differences  existing  between  them  are  unsubstantial 
so  far  as  this  point  is  concerned.  The  sales  at  that  place  are  accomplished 
with  a  facility  which  it  is  plain  c^ld  not  exist  but  for  the  conditions  and 
advantages  afforded  by  the  use  of  those  yards.  The  Owner  of  the  cattle 
who  brings  them  to  the  yards  and  avails  himself  of  the  privilege  of  selling 
them  at  that  place  does  without  doubt  make  use  of  a  privilege  which  everyone 
knows  is  an  advantage  sufficient  to  constitute  a  material  difference  between 
a  sale  at  the  yards  and  a  sale  elsewhere.  This  advantage,  although  one  which 
any  person  could  use,  is  yet  of  precisely  the  same  nature  as  that  existing 
in  the  case  of  an  exchange  or  board  of  trade,  and  it  is  therefore  a  similar 
place  within  the  meaning  of  the  statute.  Being  a  similar  place,  the  reasons 
stated  in  the  foregoing  cases  apply  with  equal  force  here  and  demand  the  same 
judgmenf 

no  Revenue  Act  of  1918,  Title  XI,  Schedule  A-5 ;  Beg.  40  Bev.,  Art  23. 

til  Beg.  40  Bev.,  Art  33 ;  Beg.  No.  40,  Part  H,  Arts.  1—4. 
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INCOMSISI'BNT    B7-LaWB,    BULBB,    OB    CUSTOMS    OP    EXCEHAKGE. 

No  provisions,  by-laws,  rules,  or  customs  of  any  exchange, 
board  of  trade,  or  similar  institution  or  place  of  business  which 
are  inconsistent  or  in  conflict  with  any  requirement  or  provisioii 
of  the  Revenue  Act  of  1918,  or  any  regulations  made  theretinder, 
nor  any  collateral,  or  additional  agreement,  verbal  or  written, 
respecting  the  subject  matter  of  such  contract  or  the  settlement 
or  fulfillment  thereof  which  is  inconsistent  or  in  conflict  with  any 
requirement  of  said  act  or  regulations,  will  exempt  any  person 
from  the  payment  of  tax  on  sales  of  produce  on  an  exchange.'^ 

Sale  of  Stamps.  The  ruling  of  the  Treasury  Department  in 
regard  to  the  sale  of  stamps  to  be  attached  to  sales,  agreements 
of  sale,  or  agreements  to  sell  products  or  merchandise  is  g^ven 
elsewhere  in  this  book.**' 

Bbqistration  and  Records.  All  persons  engaged  in  the  busi- 
ness of  making  contracts  of  sale  on  any  exchange  and  all  clearing 
houses  and  members  of  exchanges  are  required  to  register  and 
keep  records  of  transactions  subject  to  the  tax.  The  rulings  in 
this  respect  are  referred  to  more  fully  in  a  subsequent  part  of  this 
chapter.*** 

Promissory  Notes.  The  law  provides  that  the  tax  on  prom- 
issory notes,  and  for  each  renewal  of  the  same,  for  a  sum  not  ex- 
ceeding $100  jshall  be  2  cents ;  and  for  each  additional  $100  or 
fractional  part  thereof  2  cents.  Drafts  or  checks  expressly  pay- 
able otherwise  than  at  sight  or  on  demand  are  also  taxable  at  the 
same  rate.*** 

Who  Affixes  Stamp,  The  person  who  makes  or  issues  a  prom- 
issory note  is  required  by  the  law  to  place  the  stamp  upon  the 
same  and  cancel  it.  If  he  does  not  do  so  the  holder  or  owner  may 
affix  and  cancel  the  stamp  as  agent  for  the  maker.  The  draw^ee, 
payee  or  endorsee  should  see  that  the  tax  is  paid  before  or  at  the 
time  of  acceptance  or  delivery.  The  question  of  who  sjiall  pay 
for  the  stamp  is  a  matter  of  adjustment  between  the  parties.**®  If 
a  draft  is  presented  to  the  drawee  for  acceptance  and  discount  by 
him,  stamps  must  first  be  affixed  by  the  drawer,  for  the  accep- 

818  Reg.  40,  Art.  24. 
818  See  p.  815. 

814  See  p.  808. 

815  Revenue  Act  of  1918,  Title  XI,  Sehednle  A-6;  Beg.  55,  Art  63. 

816  Reg.  55,  Art.  35. 
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tance  and  delivery  are  simultaneous.  The  payee  or  the  indorsee 
from  the  drawer  must  see  to  it  that  the  drawer,  as  the  person 
''who  makes,  signs  or  issues"  the  draft,  pays  the  tax  bef9re  deliv- 
ery. ''Accept"  is  used  in  the  penal  provision  in  Section  1102  in 
the  general  sense  of  "receive,"  not  in  the  special  sense  peculiar 
to  drafts.  No  drawee  accepting  an  unstamped,  undelivered  draft 
would  violate  the  law ;  but  if  the  draft  has  already  become  tax- 
able because  of  a  prior  delivery,  the  acceptor  must  be  sure  that 
stamps  are  affixed.*" 

Bekewaij  op  Notes.  A  renewal  after  the  incidence  of  the  tax 
of  a  note  issued  prior  thereto  is  subject  to  tax.***  Any  writing  or 
instrument  however  designated  which  operates  as  a  renewal  of  a 
promissory  note  is  taxable.***  A  written  agreement,  either  at- 
tached or  unattached  to  a  promissory  note  or  in  the  form  of  an 
endorsement  on  the  note,  such  as  "renewed"  or  "extended"  to  a 
certain  date,  evidencing  payment  and  acceptance  of  interest  in 
advance  to  a  time  certain,  subsequent  to  maturity,  constitutes  a 
renewal  of  the  note  and  is  subject  to  tax  as  such.***  Mere  suspen- 
sion of  payment  or  forbearance  is  not  taxable.***  Part  payment 
of  a  note  after  it  becomes  due,  or  payment  of  accrued  interest 
after  maturity,  the  note  being  allowed  to  rtm  a^d  the  holder 
neither  losing  nor  postponing  his  right  of  action,  is  merely  in  the 
nature  of  a  forbearance  and  is  not  taxable  as  a  renewal.***  A 
contract  or  agreement  extending  either  a  chattel  or  real  estate 
mortgage  is  not  taxable,  but  if  such  extension  effects  the  renewal 
of  promissory  notes,  either  embodied  in  the  mortgage  or  given  in 
connection  with  the  mortgage,  the  renewal  of  such  notes  is  tax- 
able.*** 

Transfer  of  Notes.  No  stamp  is  required  upon  the  trans- 
fer by  indorsement  of  promissory  notes. 

817  T.  B.  2682. 

SIS  Revenue  Act  of  1918,  Title  XI,  Schedule  A-6.  Letter  from  Treasury  De- 
partment dated  I>eeember  11,  1917;  W.  T.  8.  1918,  H  3679. 

S19  Beg.  55,  Art.  51. 

SSOBeg.  55,  Art.  60.  The  following  endorsement  will  operate  under  this 
rule  as  a  renewal:    '*19 — .     Received  six  months  interest  to  ,  19 — , 

$ .'' 

sn  Reg.  55,  Art.  57. 

SSSReg.  55,  Art.  59.  Letter  from  Treasury  Department  dated  June  14, 
1918;  W.  T.  8.  1918,  1f3742.    See  T.  D.  2265. 

S88  Beg.  55,  Art.  52;  T.  D.  2170. 
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Definition  of  Promissory  Notes.  A  promissory  note  is  an  un- 
conditional promise  in  writing  made  by  one  person  to  another, 
signed  by  the  maker,  engaging  to  pay  on  demand  or  at  a  fixed  or 
determinable  future  time,  a  sum  certain  in  money  to  such  other 
person  or  to  order  or  to  bearer,  free  from  restrictions  as  to  regis- 
tration or  transfer,  and  usually  without  coupons.***  The  term 
** promissory  notes,"  as  used  in  the  statute  includes  those  payable 
on  demand.***  Promissory  iiotes  given  for  security  only  are  tax- 
able.***  Whether  or  not  an  instrument  is  taxable  as  a  promissory 
note  depends  upon  its  form  and  not  upon  its  use.  Thus,  a  receipt 
given  by  a  loan  company  for  property  received  as  security  for  a 
debt  is  not  a  promissory  note ;  but,  if  in  the  receipt  there  is  included 
a  promise  to  pay  a  certain  sum  of  money  at  a  specified  time,  with 
interest,  for  value  received,  such  a  provision  in  the  opinion  of  the 
Treasury  Department  is  a  valid  promissory  note,  upon  which  the 
maker  would  be  liable  in  a  suit  at  law,  and  is  taxable.**^  Policy 
loan  and  premium  extension  agreements  which  contain  an  unquali- 
fied promise  to  pay  a  specified  sum  of  money  at  a  certain  date  are 
subject  to  stamp  tax  as  promissory  notes.  Where  the  sole  remedy 
of  payee  in  case  of  nonpayment  of  the  premiums  or  loans  is  to 
reduce  or  cancel  the  rights  of  the  insured,  tax  does  not  accrue.*** 
In  the  case  of  contracts  for  the  purchase  of  pianos,  machinery,  and 
other  merchandise,  there  is  sometimes  included,  among  other  con- 
ditions and  provisions,  an  agreement  to  pay  the  vendor  a  stipulated 
sum  of  money  at  a  certain  time,  with  iiiterest,  for  value  received.  If 
this  agreement  is  in  form  and  effect  a  good  and  valid  promissory 
note,  upon  which  the  maker  would  be  liable  in  a  suit  at  law,  such 
promissory  note  is  taxable.  If,  however,  the  contract  merely  pro- 
vides for  the  payment  of  the  purchase  price  in  installments  and 
enumerates  the  dates  upon  which  such  payments  are  due,  stating, 
as  many  of  the. contracts  do,  that  in  default  of  payment  the  vendor 
may  take  the  property,  such  agreement  is  not  a  promissory  note.*** 
It  is  often  difficult  to  make  a  distinction  between  promissory  notes 
and  bonds  of  indebtedness.    Although  in  a  broad  sense  many  notes 

m 

8M  Reg.  55,  Art.  48. 
8tf  Beg.  55,  Art.  49. 
.     see  Beg.  55,  Art  60. 
«W  T.  D.  2170. 

82»  Beg.  55,  Art.  61 ;  T.  D.  2599. 
T.  D.  2170. 
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are  bonds  and  many  bonds  are  notes,  obviously  Congress  did  not 
intend  to  tax  the  same  instrument  under  two  heads.**®  An  instru- 
ment, not  under  seal;  containing  a  simple  promise  to  pay  a  sutn  of 
money  at  a  specified  time,  such  as  is  common  in  every-day  commer- 
cial use,  is  a  promissory  note.***  It  has  been  held,  however,  that 
the  fact  that  a  promissory  note  is  under  seal  does  not  make  it  tax- 
able as  a  bond.***  A  short  term  instrument,  although  issued  by  a 
corporation  imder  a  trust  indenture,  may  be  regarded  as  a  note  if 
every  instrument  of  such  issue  both  (a)  is  payable  to  bearer  and 
incapable  of  registration  and  (b)  lacks  interest  coupons,  and  so 
requires  presentation  upon  each  payment  of  interest.***  Thus,  the 
fact  that  a  note  may  be  secured  by  a  mortgage  or  issued  under  a 
deed  of  trust  does  not  necessarily  make  it  taxable  as  a  bond.  One 
distinction  between  bonds  and  promissory  notes  seems  to  be  the 
time  for  which  the  note  or  bond  is  to  run.  Promises  to  pay  within 
a  comparatively  short  period  of  time,  such  as  one  year  or  two  years, 
are  usually  held  to  be  taxable  as  notes  while  promises  to  pay  at  the 
end  of  a  longer  period  are  considered  more  in  the  nature  of  bonds 
or  certificates  of  indebtedness.  Instruments  in  the  form  of  coupons 
representing  the  interest  on  bonds,  debentures,  or  certificates  of  in- 
debtedness, or  on  instruments  however  termed,  issued  by  any  corpo- 
ration, known  generally  as  corporate  securities,  which  are  attached 
to  a  principal  obligation  and  are'  substantially  but  repetitions  of 
the  promise  to  pay  interest  contained  in  the  principal  obligation, 
are  not  subject  to  tax.  Instrulnents  in  the  form  of  promissory 
notes,  representing  the  interest  upon  promissory  notes,  not  included 
in  the  above  classification,  and  either  separate  from  or  prepared  in 
a  form  and  for  the  purx)ose  of  being  separated  from  the  principal 
note,  are  subject  to  tax  as -promissory  notes.*** 

Checks  or  Drafts  Payable  Otherwise  Than  at  Sight 
OR  ON  Demand.  The  liability  of  an  instrument  to  stamp  tax, 
as  well  as  the  amount  of  such  tax,^is  determined  by  the  form  and 
face  of  the  instrument,  and  cannot  be  affected  by  proof  of  facts 

330  T.  D.  2713.  See  Para^aph  on  Bonds  of  Indebtedness. 

331  T.  D.  2713.  See  Paragraph  on  Bonds  Given  in  Penal  Sum. 

332  T.  D.  21815.  (Act  of  June  13,  1898.) 
33$  T.  D.  2713. 

334  Reg.  55,  Art.  58.  T.  D.  2101.  Kenosha  v.  Lamson,  9  WaU.  477;  Lex- 
ington V.  Butler,  14  Wall.  282. 
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outside  of  the  instrument  itself.*^  Unless  the  statute  expressly 
so  provides,  drafts,  acceptances,  overdrafts,  and  postdated 
checks  are  not  taxable  as  promissory  notes,  even  though  they 
perform  some  of  the  functions  of  a  promissory  note.  It  is  no 
doubt  in  view  of  the  decision  above  quoted  that  drafts  and 
checks  payable  otherwise  than  at  sight  or  on  demand  are  by  the 
present  law  expressly  included  in  the  same  category  as  promis- 
sory notes.  The  general  rule  is  that  a  draft  or  check  delivered 
within  the  United  States  is  subject  to  the  tax  {/  expressed  to  be 
payable  otherwise  than  at  sight  or  on  demand.'^  So-called  trade 
acceptances  are  taxable  in  the  same  manner  as  ordinary  time 
drafts.**'  Drafts  directly  against  an  actual  shipment  are  tax- 
able in  the  ^same  manner  as  other  domestic  time  draf ts.***  Drafts 
drawn  at  sight  or  on  demand  with  a  notation  thereon  to  ''hold 
for  arrival  of  goods,"  or  payable  **on  arrival  of  car,"  or  words 
of  like  effect,  are  taxable  as  drafts  drawn  otherwise  than  at 
sight  or  on  demand.**'  Any  notation  appearing  on  such  drafts, 
or  on  a  bill  of  lading  or  other  papers  accompanying  same,  in- 
cluding collection  letter,  which  defers  the  time  of  payment, 
renders  the  draft  taxable.***  But  a  sight  draft  accompanied  by 
instructions  outside  the  instrument,  as  ''Do  not  present  until 
arrival  of  car"  or  some  such  memorandum,  is  not  taxable.*** 
And  a  sight  draft  accepted  and  paid  by  the  collecting  bank  for 
the  drawee,  which  holds  it  and  charges  interest  until  the  drawee 

885  XT.  8.  V.  Isham,  17  Wall.  495.  Reg.  55,  Art.  37.  In  Granby  Co.  v. 
Webster,  98  Fed.  604,  decided  under  the  1898  Law,  the  court,  following  XT.  8. 
V.  Isham  (supra)  explains  the  rule  as  follows:  ''Were  it  necessary  to  in- 
quire into  all  the  circumstances  attending  the  execution. of  an  order  for  the 
payment  of  money,  before  it  can  be  ascertained  whether  it  be  liable  to  the 
stamp  tax,  endless  delay  would  be  occasioned.*  The  purpose  of  the  tax — the 
prompt  relief  of  the  treasury — would  be  defeated."  Under  the  1914  Law  it 
was  held  thai  in  view  of  the  decision  in  U.  S.  v.  Isham,  drafts,  acceptances, 
overdrafts,  and  post-dated  checks  were  not  taxable  as  promissory  notes,  even 
though  they  were  used  in  such  a  way  as  to  perform  some  of  the  fonctions  of 
a  promissory  note.     (T.  D.  2170.) 

886  Reg.  65,  Art.  63 ;  T.  D.  2682. 

887  Reg.  557  Art.  39. 

888  Reg.  55,  Art.  40. 
888  Reg.  55,  Art.  37. 

840  Letter  from  Treasury  Department  dated  February  20,  1918  ;'W.  T.  8. 
1919,  If  3698.     T.  D.  2682. 

841  Reg.  55,  Art.  37;  T.  D.  2682. 
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takes  it  up,  is  not  taxable.***  A  draft  might  be  drawn  stating 
no  time  for  payment,  which  would  class  it  as  a  sight  draft,  and 
be  accepted  at  ninety  days,  which  would  change  its  nature.*^ 
If  negotiated  or  delivered  before  acceptance  the  holder  would  be 
obliged  to  stamp  it  on  acceptance,  in  default  of  which  both  he 
and  the  acceptor  would  be  liable  for  the  statutory  penalty.*** 
For  the  purposes  of  the  tax  there  is  no  difference  in  the  treat- 
ment of  ordinary  bills  of  exchange,  trade  acceptances,  and  bank- 
ers' acceptances,  as  defined  by  the  regulations  of  the  Federal 
Reserve  Board.***  The  general  rule  is  that  a  taxable  draft  or 
check  becomes  subject  to  tax  concurrently  with  its  delivery  or 
acceptance.  In  the  case  of  a  draft  the  rule  means  that  the  tax 
attaches,  not  when  it  is  signed  by  the  drawer,  or  presented  to 
the  drawee  for  acceptance,  but  when  it  is  delivered  to  or  ac- 
cepted by  the  payee,  if  drawn  to  a  third  person,  or  negotiated 
by  the  drawer,  if  drawn  to  his  order.  If  a  draft  was  drawn  be- 
fore the  passage  of  the  Act,  but  not  delivered,  accepted,  or 
negotiated  until  afterward,  the  tax  is  payable.*** 

Drafts  Drawn  Against  Exports.  In  view  of  the  consti- 
tutional prohibition  against  a  restriction  of,  or  any  tax  on,  ex- 
ports, drafts  with  bills  of  lading  attached  covering  goods  in  the 
course  of  exportation  or  drafts  drawn  in  this  country  directly 
covering  exports  to  foreign  countries  and  which  constitute  an 
inherent,  bona  fide  and  necessary  part  of  the  process  of  ex- 
portation are  exempt  from  the  stamp  tax.**''  This  exemption 
does  not  depend  on  whether  or  not  the  time  which  the  draft  has 
to  run  will  expire  before  or  after  the  ocean  shipment.  Time 
drafts  drawn  against  the  proceeds  of  a  draft  against  exports 
are  taxable.  A  time  draft  drawn  on  a  domestic  bank  for  the 
purpose  of  securing  money  to  purchase  goods  to  be  exported  is 

«4«T.  D.  2682. 

848  Reg.  55,  Art  38. 

844  T.  D.  2682. 
-  846  T.  D.  2682. 

84«  T.  D.  2682. 

84ffReg.  55,  Art.  41;  T.  D.  2682;  Letter  from  Trearary  Department  dated 
April  13,  1918,  W.  T.  8.  1919,  113711.  Letter  from  Treasury  Department 
dated  January  24,  1918,  W.  T.  8.  1919,  1 3710.  See  U.  8.  v.  Hvoslef ,  237 
U.  8.  1.  Compare  with  8impson  v.  Treaty  126  Fed.  1003.  8ee  paragraph  on 
the  Constitutionality  of  8tamp  Taxes,  p.  822. 
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subject  to  tax  regardless  of  the  fact  that  a  contract  for  the  sale 
of  the  goods  existed  at  the  time  the  draft  is  drawn.***  Time 
drafts  drawn  on  domestic  banks  against  export  shipments  de- 
livered to  the  first  carrier  for  transportation  covering  the 
period  of  transit  from  the  interior  point  to  the  seaboard,  are 
not  subject  to  tax.***  Time  drafts  not  covering  exports  drawn 
and  delivered  or  accepted  in  the  United  States  and  jmyable 
in  foreign  countries  are  taxable.**^  Stamp  tax  attaches  to  time 
drafts  covering  articles  shipped  from  the  United  States,  Hawaii, 
and  Alaska  to  Canal  Zone,  if  the  drafts  are  delivered  within  the 
United  States,  Hawaii,  or  Alaska.**^  Stamp  tax  does  not  attach 
to  time  drafts  covering  shipments  to  the  Virgin  Islands,  Philip- 
pines, and  Porto  Rico,  because  of  express  legislation  exempting 
shipments  to  these  dependencies.*** 

TiMB  Drafts  Covering  Shipments  from  Virqin  Islands, 
Phiuppines,  and  Porto  Rico.  Time  drafts  drawn  against 
shipments  from  the  Virgin  Islands,  the  Philippines,  and  Porto 
Rico,  into  the  United  States,  are  subject  to  stamp  tax  if  delivery 
or  acceptance  of  said  drafts  first  takes  pla'ce  within  the  United 
States,  Alaska,  or  Hawaii.*** 

*  Drafts  Delivered  in  Foreign  Countries.  The  general  rule  is 
that  a  taxable  draft  or  check  becomes  subject  to  the  tax  concur- 
rently with  its  acceptance  or  delivery  within  the  territorial  juris- 
diction of  the  United  States  (including  the  States,  the  District 
of  Columbia,  Hawaii,  and  Alaska),  whichever  is  prior.  The  rule 
means  that  the  tax  does  not  attach  to  a  draft  drawn  here,  but 
delivered  and  accepted  abroad,  but  does  attach  to  a  draft  drawn 
abroad  and  delivered  or  accepted  here.***  In  general,  a  draft  sent 
through  the  mail  is  delivered  when  and  -where  deposited  in  the  mail 
addressed  to  the  payee  or  the  indorsee  from  the  drawer.***  If  a 
draft  drawn  abroad,  on  a  foreign  drawee,  with  a  foreign  payee, 

84a  Beg.  55,  Art.  42. 
840  Reg.  55,  Art.  43. 

860  Beg.  55,  Art.  44. 

861  Beg.  55,  Art.  45 
86£Beg.  55,  Art.  46 
«68  Beg.  55,  Art.  47. 

864  Telegram  from  Treasury  Department  dated  April  14,  1919;  W.  T.  8. 
1919,  If  3769. 

866Bevenue  Act  of  1918,  Title  XI,  Schedule  A-6,  contains  tlie  expression 
"upon  their  acceptance  or  delivery  within  the  United  States,  whichever  is 
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passes  through  a  bank  here  in  the  course  of  collection,  no  tax  is 
payable  unless  it  i^ould  be  delivered  by  an  agent  of  the  drawer  to 
an  agent  of  the  payee  within  the  United  States.**^ 

Notes  Dkawn  in  Fobeign  Countries.  A  promissory  note 
drawn  in  a  foreign  country,  and  placed  in  the  mails  in  that  coun- 
try for  deliyery  to  a  person  residing  in  the  United  States,  is  not 
required  to  be  stamped.  Delivery  of  commercial  paper  is  neces- 
sary for  its  completion  and  by  the  weight  of  authority  ^such  an 
instrument  is  delivered  when  placed  in  the  mails.  The  laws  of  the 
foreign  country,  therefore,  would  determine  the  validity  of  the 
contract,  even  if  the  instrument  is  made  payable  in  the  United 
States.  On  the  other  hand,  a  promissory  note  drawn  in  the 
United  States  and  placed  in  the  mails  for  delivery  to  a  person 
residing  in  a  foreign  country  is  taxable,  for  the  reason  above 
stated."'' 

Notes  Secured  bt  Pledge  of  United  States  Securities.  No 
stamp  tax  is  required  or  imposed  upon  a  promissory  note  secured 
by  the  pledge  of  bonds  or  obligations  of  the  United  States  issued 
after  April  24,  1917,  or  secured  by  the  pledge  of  a  promissory  note 
which  itself  is  secured  by  the  pledge  of  such  bonds  or  obligations, 
provided,  that  in  either  case  the  par  value  of  such  bonds  or  obli- 
gations does  not  exceed  the  amount  of  crtich  note.***  The  bonds 
mentioned  include  Liberty  Bonds  as  well  as  other  United  States 
bonds  and  printed  obligations.***  The  Treasury  Department  has 
ruled  that  promissory  notes  secured  by  certificates  of  indebted- 
ness issued  by  the  Director  General  of  Railroads  are  exempt  from 
stamp  tax ;  ***  and  that  promissory  notes  secured  by  bonds  of  the 
War  Finance  Corporation  are  subject  to  tax.*** 

prior."  The  1917  Law  was  silent  in  this  respect.  See  Beg.  55,  Arts.  33, 
^4,  modifying  T.  D.  2682. 

S56Beg.  55,  Art  36;  T.  D.  2682. 

Sfc'J^Beg.  55,  Art  64,  65;  T.  D.  2170.     See  also  T.  D.  2682. 

86S  Beyenue  Act  of  1918,  Title  XI,  Schedule  A-6.  This  provision  is  now  ex- 
pressly included  in  the  Stamp  Tax  Act,  its  substance  having  formerly  been 
contained  in  T.  B.  2701,  based  upon  the  War  Finance  Corporation  Act,  Title 
3,  301. 

»•  T.  D.  2701.  War  Finance  Corporation  Act,  Title  3,  301 ;  Bevenue  Act  of 
1918;  Title  XI,  SohedMe  A-6. 

S60Beg.  55,  Art  56;  Letter  from  Treasury  Department  dated  May  10,  1919; 
W.  T.  S.  1919,  If  3776. 

361  This  ruling  seems  contrary  to  the  purpose  of  tiie  statute.    The  ezemp- 
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Notes  Issued  by  Qovebnment.  The  law  provides  that  no 
bond,  note  or  other  instrument  issued  by  the  United  States  or  hy 
any  foreign  government  or  by  any  state,  territory,  or  the  District 
of  Columbia  or  local  subdivision  thereof,  or  municipal  or  other 
corporation  exercising  the  taxing  power,  shall  be  subject  to  tax.*^ 
Bank  notes  iscftied  for  circulation  are  also  expressly  exempted 
from  the  tax.**^  Promissory  notes  accompanyihg  mortgages  of 
joint-stock  land  banks  are  taxable.'**  Promissory  notes  issued  by 
the  Food  Administration  Grain  Corporation  are  subject  to  stamp 
tax.»«* 

Frozies.  The  tax  is  imposed  on  every  proxy  for  voting  at 
any  election  of  officers*^  or  for  voting  at  any  meeting  for  the 
transaction  of  business  of  any  corporation.  The  term  **  corpora- 
tion" is  defined  to  include  associations,  joint-stock  companies 
and  insurance  companies.'^  Under  the  1914  law  the  tax  was 
only  on  proxies  for  voting  at  any  election  of  officers.  The  present 
law,  as  weU  as  the  1917  Law,  taxes  all  proxies  used  at  meetings 
for  the  transaction  of  business.     The  tax  is  10  cents  on  each 

tion  refetrred  to  at  beginning  of  the  above  paragraph  was  taken  from  the 
Wax  Finance  Corporation  Act,  as  stated  in  note  358,  and  seems  to  have 
been  intended  to  apply  to  War  Finance  Corporation  bonds.  In  this  connec- 
tion the  following  definition  of  the  t^m  "obligation  or  other  security  of 
the  United  States"  from  B.  S.  5414,  referring  to  offences  against  the  cur- 
rency, etc.  "The  words  'obligation  or  other  security  of  the  United  States' 
shall  be  held  to  mean  all  bonds,  certificates  of  indebtedness,  national-bank 
currency,  coupons,  United  States  notes,  Treasury  notes,  gold  certificates,  sil- 
ver certificates,  fractional  notes,  certificates  of  deposit,  bills,  checks,  or  drafts 
for  money,  drawn  by  or  upon  authorized  officers  of  the  United  States,  stamps 
and  other  representatives  of  value,  of  whatever  denomination,  which  have  been 
or  may  be  issued  under  any  Act  of  Congress,"  is  interesting  and  seems  broad 
enough  to  include  War  Finance  Corporation  Bonds.  There  seems  to  be  no  valid 
distinction  between  certificates  of  indebtedness  issued  by  the  Director  General 
of  railroads  and  War  Finance  Corporation  Bonds  for  purposes  of  this  ex- 
emption. 

862  Bevenne  Act  of  1918,  1 1101. 

SeSBevenue  Act  of  1918,  Title  XI,  Schedule  A-6. 

884  Beg.  55,  Art  53. 

868  Telegram  from  Treasury  Department  dated  April  14,  1919;  W.  T.  S. 
1919, 1 3768. 

866  Directors  of  a  corporation  are  officers  within  the  meaning  of  the  clause 
imposing  a  tax  on  proxies  for  voting  at  the  election  for  officers  of  an  ificof- 
porated  company.     (Beg.  55,  Art.  123.) 

867  Beg.  55,  Arts.  126-127. 
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proxy.  Proxies  for  voting  at  any  election  of  officers,  or  meeting 
for  the  transaction  of  business  of  any  religions,  edncational,  char- 
itable, fraternal,  or  literary  societies,  or  pnblie  cemeteries,  are 
expressly  exempt.*^  Proxies  for  the  purpose  of  voting  the  stock 
of  building  and  loan  associations  are  taxable.*^ 

Proxies  Signed  by  Two  or  More  Stockholders.  The  stamp 
tax  on  proxies  attaches  to  the  instrument  and  is  not  measured  by 
the  number  of  grantors  and  grantees.*'*  A  power  of  substitution 
contained  in  a  proxy  would  seem  not  to  be  taxable  either  on  the 
ground  that  it  is  a  proxy  or  on  the  ground  that  it  is  a  power  of 
attorney. 

When  Tax  Aooeues.  It  seems  that  the  proxy  need  not  be 
stamped  until  it  is  accepted  by  the  person  to  whom  it  is  issued, 
but  must  be  stamped  before  it  can  be  used.  •  Thus,  it  has  been 
held  that  a  power  of  attorney  or  proxy  executed  by  a  person 
residing  in  a  foreign  country  to  a  person  residing  in  this  country 
is  taxable,  as  the  instrument  is  not  operative  and  effective  until 
accepted  by  the  person  in  this  country  to  whom  it  is  issued.  Pow- 
ers of  attorney  and  proxies  executed  by  a  person  residing  in  the 
United  States  to  a  person  in  a  foreign  country  are  not  taxable.*'* 
Powers  of  attorney  or  proxies  executed  and  accepted  before  the 
incidence  of  the  tax  are  not  taxable,  even  though  used  after  the 
incidence  of  the  tax.*'* 

Who  May  Affix  Stamps.  Where  proxies  are  sent  out  by  cor- 
porations to  be  executed  and  returned  to  the  corporation  or  to 
the  person  named  in  the  proxy,  such  proxies  may  be  stamped 
after  execution  and  delivered  by  the  person  receiving  the  same 
as  the  agent  of  the  person  executing  the  proxy.*'*  The  stamp 
may  be  affixed  and  cancelled  either  by  the  party  who  executes 
the  proxy  or  by  the  party  to  whom  the  proxy  is  given.*'*  Where 
the  stamp  is  affixed  by  an  officer  or  employee  of  the  corporation 
it  is  sufficient  to  cancel  the  stamp  by  writing  thereon  the  initials 
of  the  officer  or  employee  or  the  initials  of  the  corporation  and 

sesBeyenue  Act  ef  1918,  Title  XI,  Schedule  All. 

MS  Reg.  55,  Art.  124. 

870  Reg.  55,  Art.  121,  modifying  T.  D.  2129. 

3T1  T.  D.  2129. 

878  Beg.  55,  Art.  125. 

878  Reg.  55,  Art  128 ;  T.  D.  2067. 

874  Beg.  55,  Art  122;   T.  D.  2129. 

P.  T.— «1 
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by  incision  or  perforation  if  the  stamp  has  a  value  of  10  cents  or 
more.*'* 

Rights  to  Beoeive  Stoek  DividencUk  Such  rights  are  taxable 
as  certificates  of  profits.*^  See  Capital  Stock,  Sales  and  Trans- 
fers above. 

BightB  to  Subscribe  for  Stodc  Under  the  present  law,  rights 
to  subscribe  for  stock  or  to  receive  shares  or  certificates  of  stock 
(or  of  profits  or  interest  in  property  or  accumulations)  in  any 
corporation  are  expressly  made  subject  to  tax.'''^  See  Capital 
Stock,  Sales  and  Transfers,  above. 

Seoority  Agreements  and  Applications  for  Loans.  Neither  a 
security  agreement  signed  by  a  prospective  borrower  of  a  bank, 
empowering  the  bank  to  apply  any  securities,  money,  or  other 
property  of  the  prospective  borrower  in  the  hands  of  the  bank  to 
satisfy  the  debt  of  the  borrower  to  the  bank,  nor  the  form  of 
application  for  the  loan,  is  included  in  the  clashes  of  instru- 
ments made  subject  to  stamp  tax  under  Schedule  A  of  Section 
1107,  and  neither  Is  therefore  subject  to  such  tax.''^ 

Voting  Trust  Oertificates.  The  issue  of  voting  trust  certifi- 
cates is  not  subject  to  the  stamp  tax  ^^  but  the  transfer  of  such 
certificates  is  subject  to  the  tax.'*^  See  Capital  Stock,  Issue  and 
Capital  Stock;  Sales  and  Transfers;  above. 

Records  Required  in  Case  of  Sales  and  Transfers  of  Stock. 
Every  person  who  makes  an  agreement  to  Sell  or  transfer  title 
to  shares  of  stock  by  delivery  of  certificates  assigned  in  blai>k, 
shall  as  a  part  of  such  transaction  promptly  make  and  deliver 
to  the  buyer  a  bill  or  memorandum  of  such  sale  or  agreement  to 
sell,  duly  signed  by  the  seller  or  his  agent,  to  which  the  re- 
quisite stamps  shall  be  affixed  and  canceled,  which  bill  dr  memo- 
randum shall  show  the  date  of  the  transaction,  the  names  of  the 
seller  and  buyer  and  the  name  and  number  of  shares  of  .stock, 
and  the  price  per  share  and  the  tax  paid  thereon,  and  in  the  case 
of  a  transaction  made  on  an  exchange  shall  bear  a  number  upon 
the  face  thereof  and  have  printed  and  written  in  ink  thereon 

878  Letter  fram  Treasury  Department  dated  January  8, 1915. 

876  Beg.  40  Bev.,  Art.  12. 

S77BeTenue  Act  of  1918,  Title  XI,  Schedule  A-4;  Beg.  40  Bev.,  Art  12. 

878  See  T.  D.  2599. 

878  Beg.  40  Bey.,  Art.  5. 

880  Beg.  40  Bey.,  Art.  12. 
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the  words  ''Subject  to  the  Bevenue  Act  of  1918  and  regulations 
made  in  accordance  therewith.''  No  more  than  one  such  bill  or 
memorandum  made  by  the  seller  on  any  given  date  shall  bear  the 
same  number:  ProTid«d,  however,  that  no  single  transaction 
or  purchase  or  sale  that  is  made  upon  an  exchange  by  one  mem- 
ber to  another  member  shall  require  to  be  evidenced  by  more 
than  one  stamped  memorandum  of  sale  or  agreement  to  sell.^^ 

DEFiNTnoNS.  The  term  ''exchange"  includes  each  and  every 
agency,  ofiSce,  room,  or  other  place  of  asesmbly  whether  under 
shelter  or  in  the  open,  at  which  stock,  rights,  warrants,  interests 
in  property,  or  in  profits,  or  in  accumulations,  by  corporations, 
are  publicly  bought,  sold,  bid  for,  oflFered  or  exchanged  between 
persons  there  assembled,  in  behalf  of  themselves  or  others. 
The  term  "clearing  house"  includes  every  corporation  or  asso- 
ciation, whether  incorporated  or  not,  of  individuals,  partner* 
ships  or  corporations  wholly  or  partly  engaged  in  the  business 
of  clearing,  settling,  or  adjusting  transactions  in  the  purchase, 
sale,  receipt,  or  delivery  of  shares  of  stock,  whether  or  not  the 
same  be  a  part  or  department  of  an  exchange  or  an  independent 
body.w 

Recordb  of  Sales  ob  Transfers  of  Stock,  (a)  All  per- 
sons who  are  wholly  or  partly  engaged  in  the  business  of  buying, 
selling  or  transferring  shares  of  stock,  whether  at  public  or 
private  sale,  or  whether  or  not  they  are  members  of  an  exchange, 
including  persons  engaged  in  transactions  known  as  "matched," 
or  "on-order,"  or  "pass-outs,"  or  "give-ups,"  or  settled  directly 
between  the  seller  and  buyer,  or  cleared  or  adjusted  through  a 
clearing  house  or  otherwise,  or  engaged  in  accepting  and  pro- 

381  Beg.  40  BeT.,  Art.  15;  Beg.  No.  40,  Part  I,  Art  6.  In  MeClain  y.  Fleish- 
man, 106  Fed.  880,  a  stock  broker  entered  into  agreement  with  his  customers 
to  buy  and  seU  stocks  on  a  fixed  price  for  future  delivery.  Each  of  such  agree- 
ments was  evidenced  by  the  written  memoranda  properly  stamped  in  accordance 
with  the  1898  Law.  The  transfers  were  purely  speculative,  conducted  on 
margins  and  no  actual  deUvery  was  contemplated  by  the  parties,  tottlement 
being  made  by  a  payment  of  differences  and  the  surrender  of  the  written 
memoranda.  It  was  held  that  such  settlements  did  not  involve  agreements  for 
a  resale  of  the  stocks  requiring  new  memoranda  to  be  made  and  stamped,  the 
court  having  no  authority  to  infer  such  agreements  contrary  to  the  fact  for 
the  purpose  of  extending  statutory  provisions  to  transactions  not  within  its 
terms. 

8«8  Beg.  40  Bev.,  Art.  33. 
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caring  the  transmission  of  orders  for  purchase  or  sale  of  shares 
of  stock  shall  keep  a  record  showing : 

(1)  Date  of  transaction. 

(2)  Line  number  (if  at  an  exchange). 

(3)  Name  of  broker  or  salesman  who  executed  the  order. 

(4)  Name  of  party  to  whom  sold,  or  from  whom  bought. 

(5)  Number  of  shares  dealt  in. 

(6)  Name  or  description  of  stock. 

(7)  Price  of  stock,  if  without  face  or  par  value. 

(8)  Amount  (or  total  market  value)  of  stodk. 

(9)  Face  or  par  value  of  stock  per  share. 

(10)  Tax  paid  on  shares  having  face  or  par  value. 

(11)  Tax  paid  on  shares  without  face  or  par  value. 

(12)  State  tax  paid,  if  any.     (Optional.) 

(13)  Total  amount  to  ledger.     (Optional.) 

(14)  Folio  number.     (Optional.) 

(15)  Name  of  customer  for  whom  sold  or  transferred,  or  for 

whom  bought  or  transferred. 

(16)  Number  of  shares  loaned  or  borrowed. 

(17)  Number  of  borrowed  or  loaned  shares  returned. 

(18)  Method  of  settlement  or  adjustment. 

(b)  Persons  keeping  such  records  may  incorporate  therein 
additional  columns  that  will  be  of  use  to  them,  such  columns  to 
be  placed  so  as  not  to  interfere  with  the  columns  and  headings 
hereby  prescribed.  These  records  must  be  in  book  form,  and  all 
entries  therein  must  be  legibly  written  in  ink  and  the  records 
kept  for  a  period  of  at  least  two  years.  Such  record  forms  will 
not  be  supplied  by  the  department. 

(c)  The  form  of  record  required  is  known  as  Form  A. 

(d)  Provided,  however,  that  brokers  known  as  strictly  "floor 
brokers,"  or  **two  dollar  men,"  or  **room  traders,"  in  lieu  of 
the  foregoing  record,  whether  their  transactions  are  settled  di- 
rectly between  seller  and  buyer  or  by  ** matched,"  **on-order," 
** pass-out,"  or  ** scratch  sale,"  or  ** give-up,"  or  any  other  kind 
of  sale  or  purchase,  or  are  cleared  through  a  clearing  house  or 
otherwise,  shall  keep  a  record  showing: 

(1)  The  date  of  the  transaction. 

(2)  The  name  of  the  seller. 

(3)  The  name  of  the  purchaser. 

(4)  The  name  of  the  stock. 


THE  STAMP  TAX  805 

(5)  The  number  of  shares. 

(6)  The  par  or  face  value  of  the  shares. 

(7)  The  price,  if  the  stock  has  no  par  value. 

(8)  Whether    the    transaction    is    ** matched,"    *'on-order,'' 

** pass-out,"  *' scratch  sale,"  or  ** give-up." 

(9)  Name  of  person  to  whom  **given-up." 

(e)  Provided  further,  that  persons  engaged  in  accepting  and 
procuring  the  transmission  of  orders  for  the  purchase  or  sale  of 
shares  of  stock  to  be  executed  at  a  brokerage  office  or  an  ex- 
change, board  of  trade,  or  similar  place,  shall  keep  a  record 
showing : 

(1)  Date  of  aieceptance  and  transmission  of  order. 

(2)  Name  of  person  from  whom  accepted. 

(3)  Nanie  and  address  of  person  to  whom  transmitted.  ' 

(4)  Name  of  stock. 

(5)  Par  value  of  stock.  ' 

(6)  Number  of  shares. 

(7)  Whether  purchase  or  sale. 

(8)  Price. 

(9)  Whether  order  was  executed  at  an  exchange;  and,  if 

so,  what  exchange. 

(10)  Date  of  execution  of  order.'** 

Returns  by  Persons  Making  Sales.  All  persons  who  are 
wholly  or  partly  engaged  in  the  business  of  buying,  selling,  or 
transferring  shares  of  stock,  whether  sfuch  sales,  purchases,  or 
transfers  shall  be  made,  cleared,  settled  or  adjusted  through  a 
clearing  house,  or  otherwise,  shall  on  or  before  the  fifteenth  day 
of  each  month,  and  at  any  other  time  designated  by  the  Com- 
missioner, render  under  oath  a  true  return  of  all  such  sales  and 
purchases  to  said  Commissioner  for  the  preceding  month  or  for 
any  other  period  designated  by  the  Commissioner,  containing  in 
detail  the  following  data  and  information:  .  (1)  The  month  for 
which  the  return  is  made.  (2)  The  name  and  address  of  the  per- 
son, partnership,  corporation,  or  association  making  the  return. 
(3)  The  number  of  shares  sold  and  purchased  elsewhere  than  at 
an  exchange.  (4)  The  number  of  shares  sold  and  purchased  at  an 
exchange  and  cleared  by  a  clearing  house.  (5)  The  number  cl 
shares  sold  and  purchased  at  an  exchange  and  not  cleared  by  a 
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clearing  house.  (6)  The  number  of  shares  having  a  par  or  face 
value.  (7)  The  nlumber  of  shares  without  par  or  face  value  whose 
actual  value  is  less  than  $100  per  share.  (8)  The  number  of  shares 
without  par  or  face  Value  whose  actual  value  is  in  excess  of  $100 
per  share.  (9)  The  number  of  shares  of  stock  loaned.  (10)  The 
number  of  shares  of  such  loaned  stock  returned.  (11)  The  num- 
ber of  shares  of  stock  borrowed.  (12)  The  number  of  shares  of 
borrowed  stock  returned.  (13)  The  amount  of  tax  paid.  (14)  The 
amount  of  stamps  on  hand  on  the  first  day  of  the  month,  or  other 
period.  (15)  The  amount  of  stamps  purchased  during  the  month, 
or  other  period.  (16)  The  amount  of  stamps  on  hand  on  the  last 
day  of  the  month  for  which  return  is  being  made,  (b)  Provided, 
that  brokers  knowm  strictly  as  **  floor  brokers"  or  *'two  dollar 
men,'*  or  ** traders,''  in  lieu  of  the  foregoing  return  shall  render 
a  return  only  as  to  such  transactions  as  were  not  **given-up"  to 
or  cleared  through  some  other  broker,  including  direct  settle- 
ments, **pas8-outs,"  or  ''scratched  sales ;\'  (c)  provided,  further, 
that  in  the  event  any  broker  who  has  not  closed  business  shall 
make  no  sales  or  purchases  of  stock  during  any  one  month  he 
shall  file  with  the  Commissioner  a  statement  to  that  effect  in  lieu 
of  a  return.^** 

Returns  bt  Clearing  Houses,  (a)  If  any  person,  who  negoti- 
ates sales  or  transfers  of  stock  on  a  stock  exchange,  shall  appoint 
in  writing  the  clearing  house  for  the  exchange  upon  which  such 
sales  or  transfers  are  made  his  agent  for  the  purposes  hereinafter 
indicated,  an'd  shall  make  to  such  clearing  house  a  written  return, 
statement,  or  sheet,  on  each  business  day,  containing  a  full  dis- 
closure of  all  such  transactions,  both  clearable  and  non-clearable, 
of  the  preceding  day,  in  shares  of  stock  that  are  listed  or  per- 
mitted to  be  dealt  in  by  sfuch  member  on  such  exchange,  and  also 
showing  which,  if  any,  of  such  stocks  are  loaned  or  borrowed  or 
returned,  then  in  that  event  such  return,  statement,  or  sheet, 
delivered  to  the  clearing  house,  shall  be  deemed  to  be  the  bill  or 
memorandum  of  sale  or  agreement  to  sell,  required  under  sub- 
division 4,  Schedule  A,  Revenue  Act  of  1918,  and  such  clearing 
house  is  hereby  authorized  to  affix  to  such  return,  statement,  or 
sheet  the  amount  of  stamps  required  for  each  sale  or  agreement 
to  sell  or  memorandum  of  sale  or  delivery  or  transfer  of  the  stock 
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indicated  thereon,  and  to  cancel  the  stamp  so  affixed,  (b)  The 
affixing  and  cancellation  of  £^ch  stamps  by  the  clearing  house 
shall  be  held  to  be  the  act  of  the  person  making  such  sale  or  agree- 
ment to  sell,  or  memorandum  of  sale,  or  delivery  or  transfer  of 
such  stock ;  or  if  such  person  and  clearing  house  so  elect,  such  per- 
son shall  affix  and  cancel  such  stamps  before  delivering  such  clear- 
ing house  sheets  or  memoranda  of  sales  to  the  clearing  house,  but 
such  clearing  house  shall  not  accept  such  clearing  house. sheet  or 
meinoranda  unless  stamps  for  all  transfer  tax  required  to  be 
affixed  are  attached  thereto  and  properly  canceled,  (c)  The  re- 
turns, statements,  or  sheets  made  to  the  clearing  house  shall  in 
respect  of  each  sale  show  the  date  thereof,  the  name  of  the  seller, 
the  name  of  the  buyer,  the  amount  of  the  sale,  and  the  name  of 
the  stock,,  or  certificates,  or  other  things  traded  in,  but  a  return  for 
more  tha^  one  sale  may  be  made  upon  the  same  return,  statement 
or  sheet;  and  no  settlement  of  differences  or'  other  dealings 
between  members  shall  be  permitted  that  will  interfere  with  the 
full  disclosure  of  the  whole  transaction,  (d)  Said  clearing  house 
shall  preserve  the  returns,  statements,  or  sheets  so  made  and 
stamped  for  at  least  two  yearg.  (e)  Such  return,  statement,  or 
sheet  to  the  clearing  house  shall  not  relieve  the  seller  from  mak- 
ing and  delivering  to  the  buyer  the  bill  or  memoi'andum  required 
by  Article  15  of  Regulations  40  (Revised),  (f)  When  a  clearing 
house  carries  upon  its  sheets  or  records  information  or  reports  of 
transactions  showing  the  transfer  by  one  of  its  members  of  an 
account  of  a  customer  without  change  of  bwnership  of  the  secur- 
ities of  the  customer,  there  shall  be  kept  by  the  members  of  such 
clearing  house  or  body  concerned  in  such  transaction  a  record 
showing  the  particulars  of  such  transaction.*** 

Stock  Transfer  Stamps,  (a)  Ordinary  documentary  stamps 
with  the  words  ** Stock  transfer"  overprinted  thereon,  known  as 
'* Stock  transfer  stamps,"  shall  be  affixed  to  all  sales  or  agree- 
ments to  sell,  or  memoranda  of  sales,  or  deliveries  of  or  transfers 
of  legal  title  to  shares  or  certificates  of  stock  or  of  profits,  or  of 
interest  in  property  or  accumulations  of  a  corporation,  joint-stock 
company,  or  association,  and  all  '^ warrants,"  rights,  and  other 
securities,  made  at  exchanges  or  similar  places,     (b)   Ordinary 

SttBeg;  40  Bev.,  Art.  18.  For  a  definition  of  the  t«rm  ''clearing  house'' 
and  "exchange"  see  Beg.  40  Bev.,  Art  a3.    See  p.  803. 
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documentary  stamps  may  be  affixed  to  sales,  agreements  to  sell, 
or  memoranda  of  sales  not  made  at  exchanges  or  similar  places.*^ 
Becords  and  Betorns  Beqnired  in  Case  of  Sales  of  Produce  or 
Exchange:  (a)  Every  person  who  makes  sales,  or  agreements  of 
sale,  or  agreements  to  sell,  any  products  or  merchandise  at  or 
under  the  rules  or  usages  of  any  exchange,  board  of  trade,  or 
similar  place,  for  future  delivery,  shall  deliver  to  the  buyer  bill, 
'  memorandum,  or  other  evidence  of  such  sale,  agreement  of  sale, 
or  agreement  to  sell,  to  which  there  shall  be  affixed  a  lawful 
stamp  in  value  equal  to  the  amount  of  the  tax  on  such  sale,  (b) 
Such  bill,  memorandum,  or  other  evidence  duly  stamped  shall 
be  kept  by  the  buyer  for  two  years,  unless  otherwise  prescribed 
by  regulation,  (c)  No  single  sale  or  agreement  of  sale,  or  agree- 
ment to  sell,  made  upon  an  exchange  by  one  member  for  another 
need  be  evidenced  by  more  than  one  stamped  bill,  memorandum,  or 
agreement.**^ 

Clearing  House  as  Agent,  (a)  If  any  person  who  makes 
sales,  agreements  of  sale,  or  agreements  to  sell  any  products  or 
merchandise  at  or  under  the  rules  or  usages  of  any  exchange, 
board  of  trade,  or  similar  place,  for  future  delivery,  shall  in 
writing  appoint  the  clearing  house  for  the  exchange  upon  which 
such  sales'  are  made,  his  agent  for  the  purposes  hereinafter 
named,  such  clearing  house  being  approved  by  the  Commissioner, 
and  shall  make  a  written  return  or  sheet  of  each  sale  to  such 
clearing  house  in  accordance  with  the  regulations,  such  return 
or  sheet  shall  be  deemed  to  be  the  bill,  memorandum,  or  other 
evidence  required  by  the  regulations  to  be  delivered  by  the 
seller  to  the  buyer,  and  the  clearing  house  is  authorized  to 
affix  to  such  return  or  sheet  the  amount  of  the  stamps  required 
for  each  sale,  agreement  of  sale,  or  agreement  to  sell  as  indi- 
cated thereon  and  to  cancel  the  stamps  so  affixed,  (b)  The  af- 
fixing and  canceling  of  such  stamps  by  the  clearing  house  shall 
be  held  to  be  the  act  of  the  person  making  such  contract  of 
sale,  (c)  If  the  person  making  such  sale  and  the  clearing  house 
so  elect,  the  seller  may  affix  the  stamps  to  the  clearing  house 
return  or  sheet  and  cancel  the  same  before  or  at  the  time  of 
delivery  to  the  clearing  house.    The  clearing  house  shall  in  no 

3W  Beg.  40  Rev.,  Art.  19. 
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event  accept  such  bill,  memorandum  of  sale,  or  clearing  house 
return  or  sheet  unless  stamps  for  all  the  tax  required  to  be  paid 
thereon  are  attached  and  properly  canceled,  (d)  The  returns 
or  sheets  of  sales  so  made  to  the  clearing  house  shall  in  respect 
of  each  sale,  set  forth  the  date,  the  name  of  the  seller,  the  name 
of  the  purchaser,  the  amount  of  the  sale,,  the  matter  or  things 
to  which  it  refers,  and  the  tax  paid  thereon,  but  a  return  for 
more  than  one  sale  may  be  made  on  the  same  paper  or  sheet, 
(e)  The  clearing  house  shall  preserve  for  a  period  of  not  less 
than  two  years,  each  bill,  memorandum  or  return,  or  sheet  made 
to  it  by  such  person,  (f)  Every  clearing  house  shall  include 
in  its  monthly  return  to  the  Commissioner  a  statement  of  the 
amount  of  stamps  so  afiSxed  and  canceled  on  the  returns  or^ 
sheets  of  each  person,  (g)  The  making  of  such  return  by  the 
clearing  house  shall  not  relieve  any  person  making  such  sale,  or 
agreement  of  sale,  or  agreement  to  sell,  from  making  the 
monthly  return  of  his  transactions  required  by  the  regulations.*** 
Records  to  Be  Kept  bt  Btjtebs  and  Sellers,  (a)  All 
persons  who  make  sales  or  agreements  of  sale  of,  or  agreements  to 
sell  (including  so-called  ''transferred  or  scratch"  sales,  ''pass- 
outs,"  " pair-off s,"  "matched  trades,"  or  "give-ups")  any 
products  or  merchandise  at,  or  under  the  rules  or  usages  of,  any . 
exchange  for  future  delivery,  or  are  engaged  in  the  business  of 
accepting  and  transmitting  orders  for  the  purchase  of  such 
products  or  merchandise  to  be  executed  at,  or  under  the  rules 
or  usages  of  any  exchange  for  future  delivery,  shall  keep  a  rec- 
ord showing:  (1)  Date  of  contract.  (2)  Name  of  person  execut- 
ing contract  (floor  broker).  (3)  To  whom  sold  or  from  whom 
bought  (name  and  address).  (4)  Whether  transaction  is  a  pur- 
chase or  sale.  (5)  Quantity  of  product  or  merchandise  involved, 
whether  in  tons,  pounds,  bales,  bushels,  bags,  mats,  barrels,  gal- 
lons, or  whatever  other  unit  of  weight  or  measure  is  used.  (6) 
Name  of  product  or  merchandise,  including  (if  not  a  basis 
grade)  grade,  type,  sample,  or  description.  (7)  Whether  con- 
tract is  a  "basis-grade,"  "deferred  acceptance,"  or  whatever 
kind  of  contract.  (8)  Price  specified  per  ton,  pound,  bale,  bushel, 
bag,  mat,  barrel,  gallon,  or  whatever  other  unit  of  weight  or 
measure  is  used.     (9)  Tax  paid.     (10)  Customer  (name  and  ad- 

S8S  Beg.  40  Bev.,  Art.  26.    See  Beg.  40  Bev.,  Art  29. 
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dress).  (11)  Origin  of  order  (whether  domestic  or  foreign) . 
(12)  Month  or  time  specified  in  contract  for  delivery.  (13)  Date 
of  settlement.  (14)  Method  of  settlement  or  adjustment,  (b) 
Provided,  that  ** floor  brokers,'*  or  ** two-dollar  men,"  or  **rooin 
traders,"  in  lieu  of  the  foregoing  record,  shall  keep  a  record 
showing:  (1)  Date,  of  transaction.  (2)  Name  of  person  w^ho 
executed  the  order,  if  other  than  the  floor  broker.  (3)  Name  of 
seller.  (4)  Name  of  buyer.  (5)  Quantity  of  product  or  mer- 
chandise involved  in  the  transaction.  (6)  Name  of  product  or 
merchandise,  including  (if  not  a  basis-grade  contract)  grade, 
type,  sample,  or  description.  (7)  Whether  the  contract  is  a 
basis-grade  contract.  (8)  Price.  (9)  Time  specified  in  contract 
for  delivery.  (10)  Name  of  persons  to  whom  ** given  up," 
** paired   off,"   ** transferred   or   scratched,"   or  ''passed   out." 

(c)  And  other  transaction  than  those  specified  in  this  proviso 
made  by  ''floor  brokers,"  "two-dollar  men,"  pr  "room  trad- 
ers," shall  be  kept  on  the  first  form  described  in  this  paragraph. 

(d)  Persons  who  use  either  of  such  forms  may  incorporate  addi- 
tional columns  which  may  be  of  use  to  them,  such  columns  to  be 
so  placed  as  not  to  interfere  with  the  columns  and  headings 
herein  prescribed,  (e)  Such  record  forms  will  not  be  supplied 
by  the  department,  (f)  The  foregoing  records  shall  be  legibly 
written  in  ink,  and  contracts  of  sale  for  future  delivery  of  two 
or  more  distinct  products  or  merchandise  shall  be  kept  separate. 
Each  person  who  executes  or  makes  such  contracts  of  sale  shall 
preserve  the  books,  bills,  memoranda,  "sales  tickets,"  or  trading 
cards  of  all  transactions,  and  the  purchaser  shall  preserve  the 
bill,  memorandum,  agreement,  or  evidence  of  sale  to  which  the 
stamps  are  afiixed  for  the  period  of  two  years,  that  they  may 
be  readily  inspected  by  the  revenue  officer,  (g)  The  form  of 
record  required  is  known  as  Form  B.**^. 

Records  to  Be  Kept  by  Clearing  Houses,  (a)  All  per- 
sons who  act  in  the  capacity  of  a  clearing  house  shall  keep  a 
record  showing:  (1)  Name  of  person  for  whom  each  contract 
is  cleared.  (2)  Date  when  contract  was  made.  (3)  Whether  the 
transaction  is  a  purchase  or  sale.  (4)  Quantity  of  product,  or 
merchandise,  involved,  whether  in  tons,  pounds,  bales,  bushels, 
bags,  mats,  barrels,  gallons,  or  other  unit  of  weight  or  measure, 
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as  the  case  may  be.  (5)  Name  of  product,  or  merchandise,  in- 
cluding (if  not  a  '*  basis-grade "  contract)  grade,  type,  ^mple, 
or  description.  (6)  Whether  the  contract  is  a  ''basis-grade"  con- 
tract. (7)  Time  specified  in  contract  for  delivery.  (8)  Date 
of  settlement.  (9)  Method  of  actual  settlement,  (b)  Records  of 
sales  for  future  delivery  of  two  or  more  distinct  products  or 
merchandise  must  be  kept  separate,  (c)  The  clearing  house 
shall  preserve  such  records  for  the  term  of  two  years,  (d)  Such 
rcQord  forms  will  not  be  supplied  by  the  department.*** 

Returns  of  Transactions,  (a)  All  persons  who  make 
contracts  of  sale  or  purchase  of  any  product  or  merchandise,  at 
or  under  the  rules  or  usages  of  any  exchange,  board  of  trade,  or 
other  similar  place  of  business,  for  future  delivery,  whether  such 
contracts  shall  be  clesci'ed  and  adjusted  through  a  clearing 
house,  or  directly  between  the  seller  and  buyer,  or  otherwise, 
shall  on  or  before  the  fifteenth  day  of  each  month,  or  at  any 
other  time  required  by  the  commissioner,  make  a  return  in  writ- 
ing  to  the  commissioner,  for  the  preceding  month  or  ^ny  other 
period,  verified  before  soitfe  officer  authorized  to  administer 
oaths,  showing  (1)  The  number  of  contracts  of  sale  and  pur- 
chase of  each  product  or  merchandise  brought  forward  from  the 
preceding  month  or  period.  (2)  The  number  of  contracts  of 
sale  and  purchase  of  each  product  or  merchandise  on  each  day 
during  the  current  month  or  period.  (3)  The  months  in  which 
the  products  qr  merchandise  are  to  be  delivered.  (4)  The 
method  of  settlement  of  each  contract,  i.  e.,  whether  by  ''actual 
delivery,'\"notice,"  "ring,"  "direct,*'  "transfer,''  "scratch 
sale,"  "pass  out,"  "matched,"  "pair  oflf,"  "set-off,"  "give 
up,"  through  a  clearing  house  or  otherwise.  (5)  The  tax  paivl 
thereon.  (6)  The  number  of  contracts  both  of  purchase  and  sale 
carried  forward  at  the  end  of  the  month  or  period.  (7)  The 
amount  of  stamps  on  hand  at  beginning  of  month  or  period. 

(8)  The  amount  of  stamps  purchased-  during  month  or  period. 

(9)  The  amount  of  stamps  used  during  month  or  period.  (10) 
Balance  of  stamps  on  hand  at  end  of  month  or  period.  (11)  The 
origin  of  the  order  or  the  contracts,  whether  domestic  or  foreign, 
(b)  Provided,  that  "floor  brokers,"  or  "two-dollar  men,"  or 
''room  traders"  may  omit  from  their  returns  information  called 
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for  under  paragraph  marked  (1),  (6),  and  (11).  But  in  the  event 
such  ** floor  brokers,"  ** two-dollar  men,"  or  '*room  traders" 
shall  make  or  settle  transactions  in  any  other  way  than  by 
''transferred  or  scratch  sales,"  **give  ups,"  or  ''pass  outs,"  they 
shall  make  the  full  returns  prescribed  in  this  paragraph,  (c)  Such 
returns  shall  be  made  upon  forms  to  be  furnished,  upon  ap- 
plication, by  the  collector  of  internal  revenue,  of  the  district  in 
which  the  exchange,  board  of  trade,  or  other  similar  place  is 
located.'** 

Returns  by  Clearino  Houses,  (a)  Every  clearing  house 
shall  on  or  before  the  fifteenth  day  of  each  month,  and  at  such 
other  times  as  required  by  the  Commissioner,  make  return  in 
writing,  under  oat;^,  to  the  Commissioner,  for  the  preceding 
month  or  other  period,  showing:  (1)  The  number  of  open  con- 
tracts "long"  and  ** short"  brought  forward  for  each  member 
from  the  preceding  month.  (2)  The  number  of  contracts  bought 
and  sold  by  each  member  of  the  association.  (3)  The  number  of 
tons,  pounds,  bales,  bushels,  bags,  mats,  barrels,  or  gallons,  or 
other  units  of  weight  or  measure  iifvolved  in  such  contracts,  as 
the  case  may  be.  (4)  The  month  in  which  such  product,  mer- 
chandise, or  commodity  is  to  be  delivered.  (5)  The  method  of 
settlement  of  said  contracts,  i.  e.,  whether  by  **8et  off,"  ** no- 
tice," or  ''delivery,"  or  by  what  method.  (6)  Total  tax  pai4 
by  each  member  of  the  exchange.  (7)  The  number  of  open  con- 
tracts "long"  and  "short"  carried  forward  for  each  member 
to  the  following  month,  (b)  Such  returns  shall  be  made  upon 
forms  to  be  furnished,  upon  application,  by  the  collector  of  in- 
ternal revenue  of  the  district  in  which  the  clearing  house  is 
situated.'** 

Stamps  May  Be  Affixed  to  Returns,  (a)  If  any  exchange 
shall  by  proper  resolution  request  the  Commissioner  to  permit  the 
members  of  such  exchange  to  affix  the  requisite  amount  of  stamps 
on  the  returns  made  by  such  members  to  the  Commissioner  of  all 
transactions  made  by  such  member  at  such  exchange  and  cancel 
such  stamps,  and  shall  file  with  the  Commisjioner  a  copy  of  the 
charter  and  by-laws  of  such  exchange  accompanied  with  a  list  of 
the  names  and  addresses  of  the  ofiScers  and  members  of  such  ex- 

«91  Reg.  40  Rev.,  Art.  29. 
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change,  designating  those  of  such  members  who  are  active  and 
those  who  are  inactive  on  the  exchange,  then  upon  approval  of 
such  resolution  by  the  Commissioner,  instead  of  affixing  the  stamps 
to  the  bill  or  memorandum  of  sale  as  now  required,  it  shall  be 
lawful  for  the  members  of  such  exchange  to  affix  the  amount  of 
stamps  on  such  returns  as  ediall  represent  the  aggregate  amount  of 
tax  due  on  all  sales,  agreements  of  sale,*  or  agreements  to  sell,  made 
by  such  member  during  the  preceding  month  or  other  period  desig- 
nated by  the  Commissioner  and  such  stamps  shall  be  canceled  by 
such  member  in  the  manner  prescribed  in  the  regulations*  (b) 
Such  returns,  duly  stamped,  shall  be  filed  and  preserved  for  two 
years,  (c)  The  stamping  and  filing  of  such  returns  shall  not  in 
any  way  relieve  the  members  of  such  exchange  from  making  and 
delivering  to  the  buyer  the  memorandum  or  bill  of  sale  prescribed 
by  law  and  the  regulations,  nor  ,the  buyer  from  the  necessity  of 
preserving  the  same  for  the  term  of  two  years.***     * 

Future  Delivery  Stamps.  The  stavips  to  be  used  on  sales,  agree- 
ments of  sale,  or  agreements  to  sell  products  or  merchandise  at  or 
under  the  rales  or  usages  of  any  exchange,  or  board  of  trade,  or 
other  similar  place,  for  future  delivery  shall  be  the  ordinary  docu- 
mentary stami)8  with  the  words  ** Future  delivery"  overprinted 
thereon,  and  they  shall  be  known  as  ** Future  delivery  stamps."*** 

Registration  of  Brokers,  etc  (a)  Every  person  engaged,  in 
whole  or  in  part,  in  any  of  thQ  following  businesses  or  activities, 
shall  file  a  statement  for  registration  with  the  collector  of  internal 
revenue  of  the  district  in  which  hi^  principal  office  or  place  of 
business  is  located:  (1)  Persons  engaged  in  negotiating,  making, 
or  recording  sales,  agreements  to  sell,  deliveries  or  transfers  of 
shares  or  certificates  of  stock,  or  rights,  or  warrants,  or  certificates 
of  beneficial  interest  in  profits,  property,  or  accumulations  of  a  cor- 
poration. (2)  Persons  conducting  or  transacting  a  stock  brokerage 
business.  (3)  Persons  accepting  or  procuring  the  transmission  of 
orders  for  the  purchase  or  sale  or  transfer  of  stocks,  rights,  war- 
rants, certificates  of  beneficial  interest,  or  interests  in  property, 
profits,  or  dividends,  to  be  executed  at  a  stock  brokerage  office  or  an 
exchange  or  similar  place.  (4)  Persons  engaged  in  the  business  of 
transferring  stock  other  than  their  own.     (5)  Persons  engaged  in 

3WReg.  40  Rev.,  Art  31. 
894  Reg.  40  Rev.,  Art.  32. 
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makmg  sales  or  agreements  of  sale  of,  or  agreements  to  sell,  any 
products  or  merchandise  at,  or  under  the  rules  or  usages  of,  any 
exchange,  for  future  delivery ;  or  engaged  in  the  business  of  accept- 
ing or  procuring  the  transmission  of  orders  for  such  contracts  of 
sale  to  be  executed  at  an  exchange,  or  under  the  rules  or  usages  of 
an  exchange,  for  future  delivery.    (6)  Persons  engaged  in  conduct- 
ing an  exchange  or  clearing  house  or  clearing  association  for  the 
clearing,  adjusting,  and  settling  transactions  made  on  exchanges  or 
similar  places :  Provided,  That  in  case  th«  person  conducting  such 
an  exchange  has  a  department  connected  therewith  engaged  in  clear- 
ing, adjusting,  tmd  settling  the  transactions  made  on  such  ex- 
change, he  shall  so  state  and  shall  give  the  names  and  addresses  of 
the  superintendent  and  secretary  of  each  such  clearing  house  divi- 
sion or  committee,    (b)  If  the  person  required  to  file  a  statement 
for  registration  is  also  a  member  of  an  exchange,  a  seat  on  which 
is  worth  $2,000  or  more,  he  shall  <state  the  average  value  of  such 
seat  for  the  year  ending  June  30  immediately  preceding  his  regis- 
tration,    (c)  In  the  case  of  a  partnership  of  which  two  or  more 
members  are  members  of  exchanges,  the  names  of  such  members  and 
of  each  exchange  in  which  memberships  are  held  shall  be  stated, 
together  with  the  price  of  a  seat  on  each  exchange,    (d)  The  state- 
ment above  required  shall  be  verified  on  oath  by  the  person  required 
to  make  such  statement,  or  by  the  president  or  secretary  of  a  cor- 
poration, association,  or  clearing  house,  and  shall  set  forth  specifi- 
cally the  character  of  the  business  to  be  conducted  and  the  full  name 
and  address  of  each  person  or  member  of  a  partnership  engaged  in 
such  business :  Provided,  that  in  the  case  of  a  corporation  or  asso- 
ciation, the  statement  for  registration  shall  set  forth  the  date  and 
place  of  incorporation  and  the  principal  office  or  place  of  business 
both  within  and  without  the  State  where  incorporated,  and  the 
names  and  addresses  of  the  chief  officer  and  secretary  of  such  cor- 
poration, and  be  accompanied  with  a  list  of  the  members  and  their 
addresses,    (e)  Each  exchange  or  clearing  house  shall  Also  file  with 
such  collector  a  copy  of  its  constitution,  charter,  or  agreement  of 
association  and  by-laws,  rules  and  regulations,  and  all  amendments 
thereto  as  the  same  may  from  time  to  time  be  adopted,  and  the 
names  and  addresses  of  new  members  as  from  time  to  time  admitted 
to  membership,     (f)  If  the  person  or  corporation  required  to  file 
such  statement  has  been  licensed  under  the  laws  of  any  State  or 
under  any  other  provision  of  Federal  law  the  date  and  place  at 
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which  such  license  was  issued  shall  be  stated.  (?)  In  ease  a  person 
registered  as  required  by  the  regulations  shall  suspend  or  close 
his  business  before  the  end  of  the  year  for  which  he  is  registere^^ 
he  shall  file  in  the  ofiSce  of  the  collector  of  internal  revenue  in  which 
he  is  registered  a  certificate  to  that  effect^  giving  the  date  on  which 
he  suspended  or  closed  his  business,  (h)  Such  statement  for  regis- 
tration shall  be  made  on  a  form  to  be  furnished  upon  application  to 
the  collector  of  internal  revenue.*** 

Record  op  Registratton  Kept  by  Collector,  (a)  Every  col- 
lector shall  file  and  preserve  each  statement  for  registration  filed 
with  him  in  accordance  with  the  regulations,  and  shall  issue  to 
each  person,  partnership,  exchange,  clearing  house,  or  corpora- 
name  of  the  person,  or  exchange,  clearing  house,  or  corporation, 
tion  a  certificate  of  registration,  showing  the  date  of  issue,  the 
conducting  the  business,  the  nature  of  the  business  for  which  the 
license  is  granted,  and  the  date  of  expiration  of  said  registry, 
which  certificate  of  registration  shall  be  signed  by  the  collector, 
and  shall  be  posted  in  some  prominent  place  in  the  office  of  said 
person,  partnership,  exchange,  clearing  house,  or  corporation  dur- 
ing the  period  for  which  it  is  issued,  (b)  If  such  business  is  con- 
ducted at  more  than  one  place,  a  certificate  shall  be  posted  in 
each  place  of  business.'** 

Sale  of  Stamps,  (a)  No  person  other  than  a  Collector  of  Inter- 
nal Revenue,  or  duly  authorized  deputy  collector  of  Internal  Rev- 
enue, Assistant  Treasurer,  or  designated  United  States  depositary 
shall  sell  or  expose  for  sale,  give  away,  traffic  in,  trade,  barter, 
lend,  borrow,  or  exchange  any  stamps,  issued  pursuant  to  the 
regulations :  Provided,  That  any  person  or  corporation  which  has 
been  duly  appointed  and  constituted  and  is  acting  agent  of  any 
State  for  the  sale  of  stoc^k  transfer  stamps  of  such  State,  may 
upon  giving  bond  in  a  sum  to  be  fixed  by  the  Commissioner,  sell 
United  States  stamps  issued  pursuant  to  the  regulations  when 
approved  and  authorized  by  the  Commissioner,  (b)  No  person 
shall  buy,  receive,  or  have  in  his  possession  or  under  his  control, 
any  stamps  issued  pursuant  to  the  regulations,  unless  such 
stamps  have  been  purchased  directly  from  the  Collector  of  Inter- 
nal Revenue,  or  duly  authorized  Deputy  Collector  of  Internal 

80B  Reg.  40  Rev.,  Art.  34. 
»«  Reg.  40  Rev.,  Art.  35. 
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Revenue,  Assistant  Treasurer  designated  United  States  deposi- 
tary, or  a  designated  agent  for  the  sale  of  State  stock  transfer 
stamps  authorized  by  the  Commissioner,  in  the  district  in  which 
the  stamps  are  to  be  used,    (c)  All  requisitions  for  stamps  to  be 
used  under  these  regulations  shall  be  made  in  writing  on  a  form 
prescribed  by  the  Commissioner  to  the  Collector  of  Internal  Rev- 
enue or  duly  authorized  Deputy  Collector  of  Internal  Revenue, 
Assistant  Treasurer  or  designated  United  States  depositary  or 
State  agent  authorized  by  the  Commissioner,  in  the  Internal  Rev- 
enue district  in  which  the  stamps  are  to  be  used,  giving  the  date 
thereof,  the  number  and  denomination  of  stamps  applied  for  and 
the  name  and  address  of  the  purchaser,  and  shall  be  signed  in 
ink  by  the  person  receiving  such  stamps,    (d)  If  the  requisition 
for  such  stamps  shall  be  made  to  any  Assistant  Treaarurer  or 
designated  United  States  depositary  or  duly  authorized  State 
agent  for  sale  of  State  stock  transfer  stamps,  such  Assistant  Treas- 
urer or  designated  United  States  depositary  or  duly  authorized 
State  agent  shall  keep  a  record  thereof,  and  at  the  end  of  each 
month  shall  file  with  the  Collector  of  Internal  Revenue  of  the 
district  a  statement  setting  forth  the  number,  denomination,  and 
amount  of  all  stamps  on  hand  at  the  beginning  of  each  month,  the 
number,  denomination  and  amount  sold  during  the  month,  and 
the  number,  denomination  and  amount  on  hand  at  the  end  of  the 
month,  accompanied  by  the  requisitions  filed  by  each  purchaser, 
and  on  or  before  the  fifteenth  day  of  each  month  shall  pay  over 
to  such  Collector  of  Internal  Revenue  all  money  received  from 
sales  of  such  stamps  for  the  preceding  month,  taking  his  receipt 
therefor,    (e)  The  Collector  of  Internal  Revenue  shall  keep  the 
requisitions  for  stamps  sold  by  him  and  those  sold  by  such  Assist- 
ant Treasurer,  designated  United  States  depositary  or  authorized 
State  agent  separate  and  apart  from  all  other  requisitions  for 
stamps  and  shall  preserve  them  in  his  office  for  a  period  of  two 
years.**' 

Penalties.  Several  penalties  are  provided  in  Title  XI  of  the 
Revenue  Act  of  1918,  which  are  dealt  with  in  the  following  par- 
agraphs. The  act,  omission,  or  failure  of  any  official,  agent  or 
other  person  or  corporation,  employed  by  any  person,  partner- 
ship, company,  association  or  corporation,  within  the  scope  of  his 

M7  Beg:  40  Bey.,  Art.  39. 
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employment  or  office/ will  in  every  case  be  deemed  also  the  act, 
omission,  or  failure  of  such  priricipal.'** 

Issuing  or  Accepting  Unstamped  Instruments.  Anyone  who 
makes,  signs,  issues  or  accepts  an  instrument  without  the  full 
amount  of  the  tax  being  paid  thereon  is  guilty  of  a  misdemeanor 
punishable  by  a  fine  of  not  more  than  $100  for  each  offense.'^ 

Consigning  or  Shipping  Articles  WrrHOur  Paying  Tax.  Any- 
one Who  consigns  or  ships  an  article  by  parcel  post  without  the 
full' amount  of  tax  being  paid  thereon  is  guilty  of  a  misdemeanor 
punishable  by  a  fine  of  not  more  than  $100  for  each  offense.*^ 

Selung  Playing  Cards  Without  Paying  the  Tax.  Anyone 
who  ma'nufactures  and  imports  or  sells  any  playing  cards,  pack- 
age or  other  article  without  the  full  amount  of  tax  being  paid 
thereon  is  guilty  of  a  misdemeanor  punishable  by  a  fine  of  not 
more  than  $100  for  each  offense.*®* 

Failure  to  Cancel  Stamps.  Anyone  who  makes  use  of  a 
stamp  without  cancelling  or  obliterating  the  same  is  guilty  of  a 
misdemeanor  punishable  by  a  fine  of  not  more  than  $100  for  each 
offense.*** 

Fraudulent  Removal  or  Reuse  op  Stamps.  The  penalty  for 
fraudulent  removal  or  reuse  of  a  stamp  or  having  possession  of 
washed,  restored  or  altered  stamps  removed  from  any  instrument 
is  a  fine  of  not  more  than  $1,000  or  imprisonment  for  not  more 

SM  Beg.  40  Rev.,  Art.  33. 

SMReveniie  Act  of  1918,  (1102.  The  word  '' accept"  Ib  used  in  this  section 
in  the  general  sense  of  ''receive/'  not  in  the  special  sense  peculiar  to  drafts. 
(T.  D.  2682.) 

400  Bevenue  Act  of  1918,  (  1102. 

401  Revenue  Act  of  1918,  §  1102.  The  Act  of  August  28,  1894  also  im- 
poses the  following  penalties:  §39.  Adhesive  stamps  to  be  affixed  to  each 
pachage,  and  canceled  by  the  person  using  the  stamp.  Penalty,  $50.00. 
1 40.  Manufacturer  to  register  with  the  collector  of  the  district.  Failure  to 
register,  penalty  $50.00.  (42.  Penalty  for  counterfeiting,  defacing,  or  re- 
moving stamp  or  illegal  use  of  the  same,  fine  of  $1,000.00,  5  years'  imprison- 
ment, or  botii,  at  the  discretion  of  the  court.  |43.  Penalty  for  ronoval  or 
sale  of  playing  cards  (except  for  export)  without  having  stamp  affixed,  $50.00. 
1 44.  Manufacturer  removing  or  reusing  any  stamp,  wrapper,  or  cover  for  the 
purpose  of  evading  the  tax  liable  to  a  fine  of  $50.00  and  forfeiture.  §45. 
Penalty  for  selling  or  exposing  for  sale,  removing,  or  concealing  playing  cards 
without  having  affixed  the  stamp  thereto,  $50.00  and  forfeiture.  (See  T.  D. 
2817.) 

'  Bevenue  Act  of  1918,  (  1102. 

P.  T.— 62 
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than  five  years  or  both,  and  the  reused,  cancelled  or  eoonterfeit 
stamp  together  with  the  document,  package  or  aiticle  upon 
which  it  is  placed  or  impressed  may  be  forfeited  to  the  United 
States.^ 

Transferiono  Stock  Without  Paying  Tax.  Any  person  liable 
to  pay  the  tax  on  sales  or  transfers  of  capital  stock  or  certificates 
of  profits  or  any  one  acting  as  agent  or  broker  for  such  person, 
who  makes  any  sale,  or  in  pursuance  of  a  sale  delivers  any  cer- 
tificate or  evidence  of  the  sale  of  any  stock,  interest  or  right  or 
bill  or  memorandum  thereof,  without  the  proper  stamps  affixed 
thereto  with  intent  to  evade  the  law  is  gtiilty  of  a  misdemeanor 
punishable  by  a  fine  of  not  more  than  $1,000,  or  by  imprisonment 
for  not  more  than  six  months,  or  both.*** 

Making  Sales  op  Pboducb  Without  Paying  Tax.  Any  per- 
son liable  to  pay  the  tax  on  sales  of  produce  on  any  exchange  or 
anyone  acting  as  agent  or  broker  for  such  person,  who  makes  any 
sale,  or  agreement  of  sale  or  agreement  to  sell,  or  pursuant 
thereto,  delivers  any  products  or  merchandise  without  a  bill,  mem- 
orandum or  other  evidence  thereof,  or  who  delivers  such  bill, 
memorandum  or  evidence,  without  having  the  proper  stamps  af- 
fixed thereto,  is  guilty  of  a  misdemeanor  punishable  by  a  fine  of 
not  more  than  $1,000,  or  by  imprisonment  for  not  more  than  six 
months,  or  both.*^ 

Failure  to  Stamp  Insubancb  Poucies.  Any  person  to  or  for 
whom  or  in  whose  name  any  insurance  policy,  taxable  under  Title 
XI  is  issued,  or  any  solicitor,  agent  or  broker  acting  for  or  in 
behalf  of  fifuch  person  in  the  procurement  of  any  such  policy* 
for  failure  to  affix  the  proper  stamps  with  intent  to  evade  the 
tax.  in  addition  to  other  penalties  provided  herefor,  will  be 
obliged  to  pay  a  fine  of  double  the  amount  of  the  tax.*^ 

Other  Penalties.  The  present  law  contains  no  provisicm  that 
an  unstamped  instrument  shall  be  void  or  shall  not  be  admitted 
as  evidence  in  the  courts  or  shall  not  be  placed  on  record.  But 
Sections  13, 14  and  15  of  the  Act  of  June  13,  1898,  as  amended  by 
the  Act  of  March  2,  1901,  are  held  by  the  Treasury  Department 
to  be  still  in  force,  and  to  apply  to  deeds  to  the  extent  that  they 

408  Bevenne  Act  of  1918,  1 1103. 

4M  Revenue  Act  of  1918,  Title  XI,  Schedule  A-4. 

406  Bevenue  Act  of  1918,  Title  XI,  Schedule  A-5. 

406  Revenue  Act  of  1918,  Title  XI,  Schedule  A-15;  T.  D.  2891. 
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forbid  the  record  and  admission  in  evidence  of  unstamped  deeds 
and  require  their  presentation  to  the  collector  of  the  district  for 
validation.*^  Section  13  makes  provision  for  the  stamping  of 
documents  issued  without  stamps ;  Section  14  that  unstamped  in- 
struments are  not  admissible  in  evidence ;  and  Section  15  that  un- 
stamped instruments  shall  not  be  recorded.*^  The  provisions  of 
these  sections  for  refusing  record  and  admission  in  evidence  to 
unstamped  deeds  and  their  validation  by  collectors  being  still 
effective,  to  obviate  any  qtiestions  which  might  arise  as  to  the 
validity  of  unstamped  deeds,  the  proper  course  is  to  follow  the 
procedure  fixed  therein.*^ 

ExcLXTDiNO  Unstamped  Documents  in  State  C!oubts.  There 
is  some  conflict  of  authority  on  the  question  whether  the  federal 
government  has  any  authority  under  the  constitution  to  prescribe 
rules  of  evidence  for  the  state  courts,  and  to  preclude  the  accept- 
ance in  evidence  of  unstamped  or  improperly  stamped  instru- 
ments in  the  state  courts.  There  are  cases  holding  expressly  that 
the  fedei^al  government  has  such  power,  or  holding  to  the  same 
effect  by  excluding  unstamped  or  improperly  stamped  docu- 
ments,^® but  the  weight  of  authority  and  the  best  considered  cases 
seem  to  establish  a  contrary  rule.^^  One  of  the  best  statements 
on  the  subject,  contained  in  a  Qeorgia  case,^*  which  arose  under 

407  Letter  from  Treasaiy  Department  dated  Magr  87,  1918;  W.  T.  S.  1919, 
Y  3717.  ii  2,  4,  6,  12,  18,  20,  21,  22,  23,  ^4,  25,  Schedule  A,  Schedule  B, 
ii  27,  28,  29  and  50,  of  the  Act  of  June  13, 1898,  were  ezpreesly  repealed  by  the 
Act  of  April  12,  1902.     (32  Stot.  96.) 

4M  The  sections  are  printed  in  full  at  the  end  of  this  book. 

409  Letter  from  Treasury  Department  dated  May  27,  1918;  W.  T.  S.  1919, 
H  3717. 

ttOChartiers  etc.  Go.  v.  McNamara,  72  Pa.  St  278;  Hoops  v.  Dunham,  41 
Ga.  109. 

411  Peo.  6z  rel.  Barbour  ▼.  Gates,  43  N.  Y.  40;  Moore  ▼.  Moore,  47  N.  T.  467; 
Bowe  y.  Bowman,  183  Mass.  488,  67  N.  E.  636;  Davis  v.  Evans,  133  N.  C.  320, 
45  S.  E.  643;  Cassidy  v.  St.  Germain,  22  B.  I.  53,  46  Atl.  350;  Garland  v. 
Gaines,  73  Conn.  662,  49  AtL  19;  Clemens  v  Conrad,  19  Mich.  170;  Sammons 
V.  Halloway,  21  Mich.  162;  Craig  v.  Dimock,  47  DL  308;  DufFj  v.  Hobson, 
40  CaL  240;  Pargoud  v.  Bichardson,  30  La.  Ann.  1286;  Knox  v.  Bossi,  25 
Nev.  96,  57  Pae.  179,  48  L.  B.  A.  305  (note).  Many  more  cases  could  be  cited 
to  the  same  effect,  but  the  above  are  leading  cases,  and  it  is  believed  that  thej 
will  furnish  a  guide  to  a  complete  list  of  the  authorities. 

419  Small  V.  Slocnmb,  112  Ga.  279;  37  S.  E.  481.    This  case  contains  an  ez- 
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the  1898  Law,  of  which  the  above  sections  13,  14  and  15  once 
formed  a  part,  reads  as  follows :  *  *  We  fully  recognize  the  power 
of  Congress  to  levy  and  collect  taxes  for  the  support  of  the  gov- 
ernment. We  fully  recognize  its  power  to  do  this  by  the  imposi- 
tion of  stamp  duties,  and  to  prescribe  penalties  for  their  non- 
payment. We  also  recognize  its  power  to  regulate  the  practice 
and. procedure  and  to  provide  rules  of  evidence  in  courts  estab- 
lished under  the  constitution  of  the  United  States.  After  much 
reflection  and  a  careful  and  thorough  investigation  of  cases  in 
the  courts  of  other  States,  we  have  come  to  the  conclusion,  how- 
ever, that  Congress  has  no  power  to  prescribe  niles  of  evidence  for 
a  State  court.  Under  our  system  of  government,  the  States  re- 
tained all  powers  of  sovereignty  which  were  not  granted  to  the 
general  government  by  the  constitution.  They  had  the  power  to 
create  and  establish  their  own  courts,  and  to  regulate  the  practice 
and  procedure,  and  to  prescribe  rules  of  evidence  therein.  There 
is  nothing  in  the  constitution  of  the  United  States,  which  ex- 
pressly or  by  implication  ffives  to  Congress  the  power  to  pre- 
scribe rules  of  evidence  for  the  courts  of  the  States.  Of  course 
Congress,  having  the  power  to  impose  stamp  duties,  has  the  power 
to  provide  for  the  enforcement  of  their  payment  by  any  neces- 
sary and  proper  means.  But  while  to  make  unstamped  instru- 
ments inadmissible  in  evidence  in  State  courts  would  doubtless 
aid  in  compelling  the  payment  of  the  tax,  we  think  that  such  a 
method  of  collection  is  neither  necessary  nor  proper,  and  is  there- 
fore not  within  the  power  of  Congress.  The  act  of  1898  i^bjects 
to  a  penalty  any  one  who  fails  or  refuses  to  comt)ly  with  the 
provisions  as  to  stamping  written  instruments,  and  the  Federal 
courts  have  ample  machinery  for  the  enforcement  of  this  penalty. 
No  other  method  of  enforcement  would  seem  to  be  nece^ary,  but, 
even  if  it  were,  Congress  has  power  to  provide  that  no  unstamped 
instrument  shall  be  received  in  evidence  in  any  of  the  Federal 
courts.  An  attempt  to  extend  this  provision  so  as  to  make  it 
applicable  to  the  courts  of  the  several  States  can  not,  therefore, 
be  defended  upon  the  ground  that  it  is  necessary.  Nor  do  we 
think  it  a  proper  means  of  enforcing  the  stamp  act  to  interfere 
with  courts  peculiarly  within  the  control  of  the  several  States,  by 
declaring  what  shall  or  shall  not  be  used  as  evidence  in  them,  or 
to  seek  to  make  the  State  courts  punish  a  failure  to  comply  with 
the  Federal  stamp  act  by  refusing  to  allow  unstamped  documents 
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to  be  'ased  as  evidence  in  them."  These  state  decisions  have  no 
application  to  federal  courts,  where  the  laws  of  Congress,  pre- 
scribing rules  of  evidence,  must  be  observed.**'  And  it  has  been 
held  that  even  thoilgh  a  deed  improperly  stamped  is  admissible  in 
evidence  in  the  State  courts,  a  purchaser  at  a  judicial  sale  is  en- 
titled to  a  deed  which  will  defend  his  title  in  any  tribunal  where 
it  is  attacked  or  where  'he  is  called  upon  to  assert  it,  and  that  a 
referee  to  sell  must  affix  the  required  stamps  to  his  deed  to  such 
purchaser.*** 

VoroiNG  Instruments  fob  Failure  to  Stamp.  It  is  held 
that  a  deed,  note  or  other  instrument  is  not  riSndered  absolutely 
void  by  a  failure  to  stamp  it  properly,***  but  it  is  also  held  that 
such  deed,  note,  or  other  instrument,  is  rendered  void  if  the 
omission  to  stamp  the  same  is  wilful  or  with  intent  to  evade 
the  tax.**®  The  point  is  in  some  confusion  and  no  general  rule 
can  be  safely  formulated. 

Suits  for  Collection  of  Stamp  Taxes.  Following  the  rule  that 
the  government  may  recover  duties  upon  imports  as  ja'  personal 
indebtedness  of  the  importer,  it  has  been  held  under  the  1898 
Law  that  there  is  nothing  in  the  nature  of  a  stamp  tax  which 
per  se  negatives  either  the  personal  obligation  otherwise  to  be 
derived  from  the  words  imposing  the  tax,  or  its  collection  by 
action;  (2)  the  stamp  is  (\nly  the  evidence,  and  its  purchase  the 
convenient  means,  of  payment,  so  that  when  a  statute  says  that 
a  person  shall  pay,  it  obviously  Imposes  upon  that  person  a  dAity 
to  pay  which  may  be  enforced  through  the  ordinary  means 
adapted  to  the  recovery  of  a  definite  sum  due,  unless  that  course 
is  clearly  prohibited,  (3)  the  penalties  contained  in  the  act  were 
provided  to  induce  the  payment  of  the  tax  and  not  as  a  sub- 
stitute for  payment,  and  such  provisions  do  not  preclude  the 

haustive  examination  of  the  authorities,  and  expressly  disapproves  of  Chartiera 
etc.  Co.  V.  McNamara,  72  Pa.  St  278. 

«8Sackett  v.  McCaffrey,  131  Fed.  219. 

414Loring  V.  Cha%e,  26  Misc.  318;  56  N.  Y.  Supp.  312. 

415  Moore  v.  Moore,  47  N.  Y.  467;  Goodwine  v.  Wands,  25  Ind.  101;  Adams  V. 
Dale,  29  Ind.  273 ;  D  'Armond  v.  Ihibose,  22  La.  Ann.  131. 

4i6DoweIl  y.  Applegate,  7  Fed.  881;  Bewe  v.  Bowman,  183  Mass.  488,  67  N. 
E.  636;  Cfessidy  v.  St.  Germain,  22  B.  I.  53,  46  Atl.  350;  Hooper  v.  Whitaker, 
130  Ala.  324,  30  So.  355;  Harvey  v.  Wieland,  115  ^a.  564,  88  N.  W.  1077; 
Ohio  B.  June.  B.  B.  Co.  v.  Penna.  Co.,  222  Pa.  St.  573,  72  Atl.  271. 
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idea  of  personal  liability:  (4)  the  punitive  provisions  invalidat- 
ing unstamped  instruments  offer  an  escape  through  a  voluntary 
payment  and  therefore  do  not  deprive  the  government  of  the 
riglit  to  compel  payment  by  action ;  (5)  the  act  itself  provides 
by  reference  to  the  Revised  Statutes  and  the  administrative, 
special  or  stamp  provisions  of  law  that  payment  may  be  enforced 
by  action.**'' 

Constitutionality  of  Stamp  Taxes.  The  constitutionality  of 
various  stamp  tax  acts  has  only  been  attacked  on  certain 
grounds  and  in  reference  to  particular  clauses,  and  no  general 
deduction  can  be  made  as  to  the  constitutionality  of  the  present 
statute  in  toto.  In  one  of  the  leading  cases  on  the  subject  *^*  it 
was  decided  that  the  1898  Law  was  valid,  in  so  far  as  it  placed  a 
stamp  tax  upon  sales,  agreements  of  sale,  or  agreements  to  sell 
any  products  or  merchandise  at  any  exchange  or  board  of  trade, 
or  other  similar  place,  either  for  present  or  future  delivery.  The 
court  held  that  the  tax  was  not  a  direct  tax,  but  a  duty  or  excise 
tax  laid  upon  the.  privilege  or  opportunity  afforded  by  boards  of 
trade  or  exchanges  for  the  transaction  of  business,  although  the 
amount  of  the  tax  was  measured  by  the  value  of  the  property 
sold ;  and  that  it  was  immaterial  that  the  tax  could  not  be  added 
to  the  price  of  the  thing  sold.  The  tax  was  also  held  to  be  uni- 
form both  in  the  geographical  sense  and  in  the  sense  that  it 
taxed  all  taxpayers  similarly  s'^uated,  since  there  was  a  reason- 
able basis  of  classification  in  taxing  all  sales  on  exchanges.  The 
court  ruled  further  that  the  tax  was  not  invalid  or  discrimi- 
natory (a)  because  it  applied  only  to  sellers  and  not  to  purchas- 
ers (b)  because  it  did  not  tax  the  same  privilege  when  used  for  all 
purposes,  and  (c)  because  it  required  a  person  selling  property 
in  intra-state  commerce  to  make  a  memorandum,  this  being  a 
proper  means  for  the  collection  of  the  tax  and  a  legislative  ques- 
tion. The  stamp  tax  on  a  memorandum  or  contract  of  sale  of  a 
certificate  of  stock  imposed  by  the  1898  Law  was  held  not  to  be  a 
direct  tax  but  to  fall  within  the  class  of  duties,  imposts  and 
excises  permitted  under  the  first  clause  of  Section  8  of  Article 
1  of  the  Constitution.***    It  had  been  held  that  the  statute  *» 

417  U.  S.  V.  Chamberlin,  219  U.  S.  250. 
MSNicol  V,  Ames,  173  U.  S.  509. 

419  Thomas  v.  U.  8.,  192  XJ.  S.  362.    For  a  full  discussion  of  the  subject  see 
thfe  opinion  of  the  lower  court,  115  Fed.  207. 
480  R.  S.  §  3173.  ^ 
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giving  the  Commissioner  of  Internal  Revenue  power  to  require 
persons,  who  fail  or  refuse  to  make  proper  returns  for  stamp  tax 
as  well  as  other  tax  purposes,  to  produce  their  books,  is  not  un- 
constitutional, since  an  order  to  produce  books  is  not  violative  of 
the  rights  of  a  witness,  though  such  rights  may  be  invaded  after 
his  appearance.**^  In  a  recent  case  *••  it  was  contended  that 
the  1914  Law  was  unconstitutional  and  void  if  it  imposed  a  tax 
of  any  kind  upon  the  deed  given  by  a  referee  in  pursuance  of  the 
order  and  as  a  part  of  the  procedure  of  a  State  Court.  It  was 
held  that  the  Act  was  not  invalid  in  this  respect  as  imposing  a 
tax  on  the  stilte's  exercise  of  its  governmental  functions,  since 
the  tax  imposed  was  an  excise  tax  on  the  business  transaction 
involved. in  the  purchase  of  the  land  from  the  referee  and  its 
transfer  to  the  purchaser,  and  that  the  transfer  was  in  its  nature 
the  same  as  any  transfer  from  one  individual  to  another.  But 
the  1898  Law  so  far  as  it  attempted  to  impose  a  tax  on  charter 
parties  used  exclusively  for  the  carriage  of  cargo  from  ports 
in  the  United  States  to  foreign  ports,  was  held  to  be  a  direct, 
and  not  incidental,  tax  on  exports  or  exportation  and,  therefore, 
in  this  respect  unconstitutional.***  It  is  probable  that  the  pres- 
ent law  would  not  be  upheld  if  it  were  construed  in  any  way  to 
place  a  tax  upon  exports  or  exportation.***  And  it  seems  that 
any  construction  of  Sections  13,  14  and  15  of  the  1898  Law, 
which  are  held  to  be  still  in  force,***  whereby  unstamped  or 
improperly  stamped  deeds,  notes  or  other  instruments,  were 
denied  admission  in  evidence  in  State  courts  would  render  the 
section  unconstitutional  as  an  attempt  on  the  part  of  the  federal 
government  to  prescribe  rules  of  evidence  for  the  State  courts.**® 

481  Oalldiis  ▼.  Smietanka,  240  Fed.  138. 

4tt  Home  Title  Ins.  Go.  v.  Keith,  230  Fed.  305.  This  case  contains  a  lenghty 
discussion  of  the  authorities  holding  in  favor  of  the  constitutionality  of  the 
statute. 

«3  U.  8.  V.  Hvoslef ,  237  U.  S.  1.  Gpmpare  with  Simpson  v.  Treat,  126  Fed. 
1003. 

4MSee  T.  D.  2682.  Letter  from  Treasury  Department  dated  April  13,  1918; 
W.  T.  8.  1918,  Y3707;  letter  from  Treasury  Department  dated  January  24, 
1918;  W.T.  8.  1918,113683. 

4«^  Letter  from  Treasury  Department  dated  May  27,  1918;  W.  T.  S.  1918, 
1[  3723. 

4MSee  paragraph  on  Excluding  Unstamped  Documents  in  State  Courts,  p. 
819. 
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Consequently  such  sections  probably  apply  only  to  the  federal 
courts,  since  it  is  a  well  known  rule  of  statutory  construction 
that  where  a  statute  admits  of  two  constructions  one  of  which 
presses  it  beyond  constitutionality  and  the  other  of  which  brings 
it  within   constitutionality  or  avoids  the  question,   the   courts 
tend  to  adopt  the  latter  interpretation.**^    An  amendment  to  the 
stock  transfer  act  of  New  York  imposing  a  tax  of   2   cents 
*'an  each  share  of  one  hundred  dollars  of  face  value  or  fraction 
thereof*  instead  of  ''on  each  one  hundred  dollars  of  face  value 
or  fraction  thereof"  as  provided  in  the  original  law  was  held 
unconstitutional  on  the  ground  that  such  amendment  taxed  the 
sale  of  all  shares  of  the  face  value  of  one  hundred  dollars  and 
also  all  shares  of  the  face  value  of  any  fraction  of  one  hundred 
dollars,  the  words  ''fraction  thereof"  being  held  to  relate  to 
"share"  rather  than  to  "one  hundred  dollars";  and  that  there- 
fore the  tax  was  measured  by  the  number  of  shares  regardless 
of  face  value  instead  of  the  face  value  of  the  shares;  that  all 
corporate  shares  were  placed  in  a  class  but  all  members  of  the 
class  were  not  treated  alike;  that  the  statute  bore  heavily  upon 
some  and  lightly  upon  others  in  the  same  situation  without 
method  or  order  or  reason  and  resulted  in  arbitrary  or  acci- 
dental selection  rather  than  classification.   'While  wide  latitude 
in  classification  is  possessed  by  the  legislature,  this  power  is  not 
without  the  limitation  that  any  classification  adopted  must  have 
some  basis,  reasonable  or  unreasonable,  other  than  mere  acci- 
dent, whim  or  caprice  and  must  not  result  in  an  arbitrary  dis- 
crimination in  favor  of  one  as  against  another  of  the  same  class. 
So  far  as  the  tax  on  the  issue  and  sales  or  transfers  of  certificates 
or  shares  without  par  or  face  value  of  which  the  actual  value 
does  not  exceed  $100  per  certificate  or  share  is  concerned,  the 
Revenue  Act  of  1918,  like  the  above  unconstitutional  amendment 
imposes  a  tax  without  reference  to  the  actual  value  of  the  certifi- 
cates or  shares  issued  or  transferred  and  in  many  cases  would 
seem  to  constitute  arbitrary  selection  rather  than  constitutional 

407  See  paragraph  Construction  Which  Will  be  Constitational  in  the  chapter 
on  Construction  of  the  Law.  In  Sackett  v.  M'Caffrej,  131  Fed.  219,  the  court 
declined  to  discuss  the  correctness  of  the  state  decisions  adopting  the  interpreta- 
tions of  SS  13,  14,  and  15  of  the  Act  of  June  13,  1898,  which  restrict  the 
prohibition  against  the  admission  of  unstamped  documents  as  evidence  to  the 
federal  courts  and  thus  saves  the  sections  from  unconstitutionality. 
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classification.^^  In  construing  the  1914  Law  as  imposing  a  tax 
upon  the  issue  of  certificates  of  shares  issued  by  a  manufacturing 
company  organized  in  the  form  of  a  trust  under  the  common 
law  and  deriving  none-  of  its  rights,  benefits  or  qualifications 
from  any  statute,  and  which  was  not  an  ordinary  common  law 
real  estate  trust,  the  Court  has  sustained  the  constitutionality 
of  the  law,  holding  it  not  invalid  on  the  theory  that  it  was  in- 
applicable to  other  associations.  The  tax  was  stated  to  be  merely 
on  muniments  of  title  so  that,  if  other  associations  did  not  issue 
such  muniment^  of  title,  they  were  accordingly  not  taxable.** 

Payment  Under  Protest  and  Duress.  The  general  rule  of  law, 
that  a  voluntary  payment  of  money  cannot  be  recovered,  applies 
to  stamp  taxes.  X  A  person,  theerfore,  who  wishes  to  recover 
the  amount  of  any  stamp  tax,  which  he  considers  illegally  ex- 
acted, should  pay  the  tax  under  protest  and  such  payment  should 
be  involuntary  and  under  duress.  Stamp  taxes  paid  under  pro- 
test or  with  notice  that  the  payer  contends  that  they  are  illegal 
and  intends  to  institute  suit  to  compel  their  repayment,  may  on 
occasion  be  recovered,  although  generally  speaking  even  a  pro- 
test or  notice  will  not  a^rail  if  the  payment  be  made  voluntarily 
with  full  knowledge  of  the  circumstances  and  without  any 
coercion  by  the  actual  or  threatened  exercise  of  power  possessed 
by  the  party  exacting  or  receiving  the  payment  over  the  person 
or  property  of  the  party  making  the  payment  from  which  the  \ 

latter  has  no  other  means  of  immediate  relief  than  such  pay- 
ment. The  rule  is  firmly  established  that  stamp  taxes  volun- 
tarily paid  cannot  be  recovered  back  and  that  payments  with 
knowledge  and  without  compulsion  are  voluntary.  Thus,  in  a 
case***  in  which  certain  stamps  were  purchased  from  the  col-  . 
•  lector  who  was  not  informed  when  the  purchase  was  made  of 
the  particultCr  purpose  and  who  was  given  no  intimation  of 
any  claim  that  the  purchaser  was  acting  under  duress,  recovery 
was  denied  even  though  the  purchaser  affixed  the  stamps  in 
order  to  complete  the  transaction  between  himself  and  the 
vendee  named  in  the  deed  to  be  stamped  and  to  obtain  the  con- 
sideration for  the  property  transferred.    It  was  held  that  this 

«8peo,  V.  MenschiDg,  187  N.  Y.  8. 
469  Malley  v.  Bowditch,  259  Fed.  809. 
ttOChesbrough  v.  TJ.  8.,  192  TJ.  S.'253. 
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transaction,  while  it  might  have  constituted  duress  as  between 
the  parties  to  the  deed,  was  a  matter  with  which  the  collector 
had  nothing  to  do  and  that  the  payment  to  the  collector  for  the 
stamps  was  purely  voluntary.  The  written  application  to  the 
Commissioner  to  recover  the  amount  paid  for  the  stamps  was 
held  not  to  be  the  statutory  equivalent  of  a  common-law  pro- 
test or  notice  of  suit.  While  the  Commissioner  under  the  Re- 
vised Statutes***  might  have  refunded  the  amount  of  such  tax, 
an  appeal  was  not  permitted  from  his  refusal  to  refund  because 
it  was  not  a  ruling  either  specific  or  resulting  from  a  demand, 
to  which  the  taxpayer  yielded  under  the  protest  and  with  notice, 
and  from  which  he  appealed  to  the  Commissioner  of  Internal 
Revenue.  Likewise,  where  a  stamp  tax  was  paid  on  manifests 
of  cargoes  on  certain  vessels  bound  to  foreign  ports  as  required 
by  the  1898  Law,  no  information  having  been  given  to  the  per- 
son from  whom  the  stamps  were  bought  of  the  particular  pur- 
pose, or  claim  made  to  the  collector  or.  Commissioner  that  the 
tax  was  unconstitutional,  and  no  claim  having  been  made  to  the 
collector  of  the  port  of  New  York  that  the  taxpayer  was  acting 
under  restraint  and  yielding  only  to  enable  his  ship  to  depart, 
recovery  was  denied  because  the  tax  was  not  paid  under  duress, 
even  though  clearance  papers  could  not  be  procured  without 
the  delivery  to  the  collector  of  the  port  of  outward  foreign  man- 
ifests of  cargo  properly  stamped,  and  even  though  the  master 
of  a  vessel  failing  to  deliver  the  proper  manifest  and  to  ob- 
tain a  clearance,  was  subject  to  a  penalty .^•l 

Injunctive  Relief.  The  general  rule  that  a  taxpayer  may  not 
resort  to  a  suit  to  restrain  the  assessment  or  collection  of  any 
tax  applies  to  stamp  taxes  and  a  taxpayer  is  not  entitled  to  an 
injunction  to  restrain  the  Commissioner  of  Internal  Revenue 
from  assessing  the  taxes  on  sales  of  grain  to  which  no  stamps 
have  been  affixed,  the  only  remedy  to  the  taxpayer  in  such  case 
being  by  suit  to  recover  the  tax.*** 

«1  B.  S.  f  3220. 

«a  U.  S.  V.  N.  Y.  &  Cuba  etc.  Co.,  200  U.  S.  488. 

438  Calkins  v.  Smietanka,  240  Fed.  138.    See  B.  8.  ii  3224,  3226. 


CHAPTER  46 

TAX  ON  EMPLOTHENT  OF  CHILD  LABOB 

This  tax  is  a  new  feature  of  the  internal  revenue  laws  of  the 
United  States,  designed  to  effect  the  abandonment  of  child  labor  in 
the  establishments  specified  in  the  law.^ 

EffectiVB  Date  of  the  Act.  The  tax  g6es  into  effect  beginning 
sixty  days  after  the  passage  of  the  Eevenue  Act  of  1918  .•  The 
Revenue  Act  of  1918  was  signed  by  the  President  on  February  24, 
1919,  and  the  effective  date  is  therefore  April  25,  1919.  The  first 
taxable  year,  that  is,  the  taxable  year  1919,  consists  of  the  period 
between  April  25,  1919,  and  December  31,  1919,  both  inclusive,  or 
any  fiscal  year  ending  within  the  same  period.' 

Persons  to  Whom  the  Tax  Applies.  The  tax  applies  to  any 
individual,  corporation,  pcurtnership,  association,  joint-stock  com- 
pany, or  insurance  company  operating  a  (1)  mine,  (2)  quarry,  (3) 
mill,  (4)  cannery,  (5)  workshop,  (6)  factory  or  (7)  manufacturing 
establishment  situated  in  the  United  States  (except  only  a  boys'  or 
girls'  canning  club  duly  recognized  by  a  State  Agricultural  Depart- 
ment or  United  States  Agricultural  Department).* 

Hill,  Cannery,  Workshoi^  Factory  or  Manufacturing  Estab- 
lishment.  In  the  case  of  these  establishments  the  tax  applies  if 
(a)  any  child  between  the  ages  of  14  and  16  (presumably  fcoth  ages 
inclusive)  has  been  employed  or  permitted  to  work  more  than  eight 
hours  in  any  day  or  more  than  six  days  in  any  week  or  before  six 
o'clock  a.  m.  or  after  seven  o'clock  p.  m. ;  and  (b)  if  any  child 
under  the  age  of  fourteen  has  been  employed  or  permitted  to  work 
at  all.*    The  term  "workshop,  factory,  or  manufacturing  establish- 

1  Hevenue  Act  of  1918,  Title  XII. 

a  Revenue  Act  of  1918,  §  1207. 

3  Beg.  46,  Art.  5. 

4Beyenue  Act  of  1918,  §  1200;  Reg.  46,  Art.  2. 

ft  Revenue  Act  of  1918,  1 1200;  Reg.  46,  Art  3.  The  term  ''under  the  age 
of  fourteen  years"  is  meant  to  include  all  children  who  have  not  yet  readied 
their  fourteenth  year.    The  term  "eight  hours  in  any  day"  means  the  actual 
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ment''  includes  bakeries,  blacksmitli  shops,  boxmaking  establish- 
ments, steam  laundries,  and  stonecutting.^  The  term  ''manufactur- 
ing establishment"  includes  bottling  plants,  gas  companies,'  ice  fac- 
tories,^ meat  markets  engaged  in  the  manufacture  of  meats  for  local 
trade,  newspaper  publishing  plants  or  companies,*  timber  cutting 
in  woods  and  logging  force  operations  connected  with  the  operation 
of  a  manufacturing  establishment.^®  The  following  are  not  included 
within  these  terms:  drug  stores  (retail) ;  express  companies;  gro- 
cery stores  (retail) ;  mercantile  stores  not  connected  with  taxable 
establishments ;  moving  picture  business,  either  in  studio  or  out  of 
doors;  telegraph  offices,  in  respect  of  boys  and  messengers;  tele- 
phone companies;  trust  and  title  companies;  tobacco  plantations 
(cutting  and  stringing  tobacco  leaves) ;  commissaries  operated  by 
sawmills.^^  Some  additional  rulings  in  particular  industries  are 
indicated  below. 

Employment  in  General  and  Factory  Offices.  The  terms 
workshop,  factory,  or  manufacturing  establishment  as  used  in  the 

period  of  employment  and  shall  be  reckoned  from  the  time  the  diild  i^ 
required  or  allowed  to  be  at  the  place  of  employment  until  he  or  ahe  stops 
work  for  the  day,  exclusive  of  one  continuous  period  Of  a  definite  length  of 
time  during  which  the  child  is  off  work  and  not  subject  to  call  for  duty  o( 
any  kind.  The  term  "six  days  in  any  week''  means  six  consecutive  days,  no 
one  of  which  shall  consist  of  more  than  eight  hours  of  working  time.  A  "day'' 
must  not  begin  before  6  o'clock  a.  m,  and  must  pot  extend  beyond  7  o'doek 
p.  m.     (Beg.  46,  Art.  1.) 

6  Letters  from  Treasury  Department  dated  June  14,  1919;  April  1,  1919; 
April  1,  1919;  June  9,  1919;  and  August  2,  1919,  respectively. 

7  The  employment  of  boys  between  14  and  16  years  to  light  and  extinguish 
street  lamps  does  not  render  a  gas  company  subject  jto  tax  if  theU*  presence 
in  and  about  the  gas  factory  premises  is  not  required  or  permitted. 

S  This  ruling  refers  to  the  employment  of  boys  to  accompany  delivery  wagons 
and  carry  ice  into  houses. 

9  The  employment  of  children  in  the  distribution  of  papers  outside  and 
away  from  the  manufacturing  establishment  does  not  come  within  the  purview 
of  the  statute. 

10  Inters  from  Treasury  Department  dated  May  28,  1919;  May  21,  1919: 
April  12,  1910;  May  5, 1919;  and  May  27,  1919  respectively. 

11  Letters  from  Treasury  Department  dated  May  2,  1919;  May  1,  1919;  Mav 
15,  1919;  May  2,  1919;  June  14,  1919;  June  21,  1919;  AprU  1,  1919;  May  31. 
1919;  May  7,  1919;  May  8, 1919;  June  gO,  1919;  May  21,  1919.  The  presemv 
of  child  employees  of  the  company,  however,  in  or  about  a  sawmiU  premlv^ 
contrary  to  the  standards  laid  down  by  the  statute  would  subject  the  penon 
operating  the  mill  to  the  tax. 
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Child  Labor  Tax  Law,  clearly  mean  the  premises  on  which  the 
mannfactiaring  business  is  conducted,  including  the  buildings  and 
grounds.  The  terms  in  their  ordinary  sense  include  whatever  is 
necessary  to  carry  on  the  mechanical  operatipn  or  process.  Any 
part  essential  to  the  conduct  of  a  manufacturing  business  is  as 
much  a  part  of  a  manufacturing  establishment  as  the  buildings  in 
which  the  machinery  is  housed,  or  the  ground  occupied  by  the 
buildings.  A  factory  o£3ce,  therefore,  is  a  part  of  the  establishment 
and  no  distinction  can  be  made  in  employment  in  different  depart- 
ments. The  duties  of  ofiSce  employees  frequently  take  them  into 
and  often  require  their  presence  in  the  plant  or  manufacturing  part 
of  such  establishments  when  they  are  accessible.  Actual  employ- 
ment in  the  manufactunng  or  production  part  of  a  plant  is  not 
necessary,  and  it  is  not  possible  to  exempt  from  the  application  of 
the  law  any  occupation  or  class  of  employment  connected  with  the 
operation  of  the  establishment  specified.  The  law  applies  if  chil- 
dren are  employed  in  or  about  the  establishment.  An  ofiSce  which 
occupies  the  top  floor  of  a  factory  building  of  a  manufacturing 
and  selling  company  would  come  within  the  application  of  the  law, 
and  if 'children  under  14  years  are  employed,  or  if  children  between 
14  and  16  years  are  permitted  to  work  more  than  eight  hours  in  any 
day  or  more  than  six  days  in  any  week,  or  before  6  a.  m,,  or  after 
7  p.  m.,  the  person  operating  the  establishment  would  be  subject  to 
the  imposition  of  the  tax.  OfSce  employees  as  a  class  and  apart 
from  the  operation  of  the  establishments  specified  are  not  believed 
to  be  within  the  taxation  intent  of  the  Child  Labor  Tax,  and  the 
provisions  of  this  act  do  not  apply  to  the  employment  of  children 
in  a  general  ofSce,  a  main  office,  or  district  office  established  purely 
for  office  purposes,  in  no  way  a  part  of  the  Manufacturing  estab- 
lishment as  defined,  but  conducted  solely  as  a  city  office  whose 
employees  under  the  age  of  16  years  are  never  required  or  per- 
mitted or  suffered  to  be  in  or  about  the  manufacturing  establish- 
ment. ^ 

AoRictJt/rTjRAL  AND  FORESTRY  OPERATIONS.  The  Statute  docs  not 
apply  to  the  agricultural  industry,  even  though  it  may  be  part  of 
a  complete  industrial  cycle,  or  to  forestry  operations.  A  sugar- mill 
and  sugar-cane  plantation  may  be  operated  as  a  unit,  but  the  law 

IS  Letters  from  Trea^ry  Department  dated  May  31,  ldl9;  May  2,  1919; 
and  Jiine  26,  1919. 
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does  not  apply  to  the  labor  employed  in  the  production  of  the  cane. 
The  employment  of  children  contrary  to  the  terms  of  the  law  in  or 
about  the  mills  would  subject  the  i>erson  operating  the  mill  to  the 
imposition  of  the  tax,  but  employment  or  permission  to  woric  of 
children  in  the  fields  in  purely  farming  or  agricultural  operations 
does  not  come  within  the  taxation  intent  of  the  law.^  But  the  snip- 
ping of  beans  or  husking  of  com  for  canning,  even  though  carried  on 
at  some  distance  from  the  cannery  proper,  is  an  essential  part  of  the 
business.  Beans  are  snipped  and  com  husked  as  a  necessary  part 
of  a  canning  operation  and  not  a  neceasary  part  of  an  agricultural 
operation.  Farming  or  agricultural  work  may  cease  and  be  com- 
plete with  the  production  and  picking  or  galiiering  of  beans  and 
com,  but  when  these  vegetables  are  prepared  and  broken,  snipped 
or  husked,  with  a  view  to  their  immediate  use  in  canning  or  pre- 
serving, for  public  sale,  the  snipping  and  husking,  wherever  carried 
on — in  the  fields,  in  sheds  or  shelters  on  the  farm,  in  farm  houses, 
or  in  sheds  and  shelters  near  the  canneries — are  a  part  of  a  cannery 
operation  and  the  children  employed  on  such  work  are  employed 
in  a  cannery  within  the  meaning  of  the  law.^*  The  employment  of 
children  in  carrying  on  forestry  operations  in  turpentine  woods — 
such  as  distributing  the  '^ cups''  or  receptacles  to  catch  the  crude 
gum,  or  collecting  the  cups  or  receptacles,  or  dipping  or  removing 
the  crude  gum  from  the  collecting  receptacles  and  transferring  it 
to  buckets  and  thence  to  barrels,  or  raking  dead  leaves  and  rubbish 
away  from  the  pine  trees,  or  serving  as  water  boys— occiipations 
which  are  physically  separate  and  wholly  apart  from  the  still  or 
manufacturing  establishment  and  from  the  character  of  the  work 
would  not  permit  the  children  to  be  ii^  or  about  the  still  or  manu- 
facturing establishment,  does  not  subject  the  employer  to  the  tax," 
The  employment  of  children  in  the  woods,  as  chain  carriers  for  land 
surveyor  and  timber  estimator,  the  nature  of  their  employment 
never  requiring  or  permitting  their  presence  in  or  about  the 
mechanical  operations  essential  to  the  sawmill  industry,  does  not 
come  within  the  taxation  intent  of  the  law,  and  would  not  subject 
the  person  operating  the  sawmill  to  the  tax.^^ 

19  Letters  from  Treamiry  Department  dated  April  12,  1919,  sad  May  2, 
1919. 

14  Letter  from  Treasury  Department  dated  June  26,  1919. 
16  Letter  from  Treasury  Department  dated  July  7,  1919. 

15  Letter  from  Treasury  Department  dated  May  22,  1919. 
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Vacation  Pebiod.  There  is  no  exemption  under  the  Child  La- 
bor Tax  law  for  the  vacation  period." 

Chiidben  in  Company  of  Mothsbs.  The  presence  of  any  child 
in  or  about  any  of  the  establishments  specified  in  the  law  will  be 
taken  as  prima  fwAe  evidence  of  its  employment  therein.  It  is  im- 
material that  the  children  are  in  or  about  the  establishments  with 
their  mothers  and  are  entirely  too  young  to  work  or  be  of  service 
there.i* 

Son  of  Pbopbietob.  A  tax  is  .imposed  on  every  person  operat- 
ing a  mill,  cannery,  workshop,  factory,  or  manufacturing  estab- 
lishment in  which  children  under  the  age  of  14  years  are  em- 
ployed or  permitted  to  work.  No  distinction  can  be  made  under 
the  law  in  the  matter  of  the  owner's  children.^^ 

jANrroB  Sebvice  in  Office  of  Manufactubing  Plant.  No  dis- 
tinction can  be  made  in  the  kind  of  occupation  or  employment  in 
any  of  the  establishments  specified  in  the  Child  Labor  Tax  law.  A 
factory  office  is  a  part  of  the  factory,  and  where  children  under  14 
years  of  age  are  employed  to  do  sweeping  and  cleaning  in  the 
office  of  a  manufacturing  plant  during  any  portion  of  the  year, 
the  person  operating  such  establishment  is  subject  to  the  tax  im- 
posed.** 

Mine  or  Quarry.  In  the  case  of  a  mine  or  quarry,  the  tax  ap- 
plies if  any  child  under  the  age  of  16  years  has  been  employed  or 
permitted  to  work  therein." 

In  OB  About  Mines.  The  term  mining  premises  as  applied 
to  the  Child  Labor  Tax  Law  is  held  to  mean  any  property  used 
in  mining  operations — ^that  is,  the  mining  lands  in  which  the 
deposits  of  minerals  are  worked  by  ordinary  mining  processes — 
and  is  limited  to  the  grounds  and  buildings  used  in  the  operation 
of  the  mine.  The  different  departments  of  the  mining  premises, 
Gfuch  as  work  on  tipples,  breakers,  tracks,  in  mine  office,  carrying 
messages  from  department  to  department,  hauling  materials  to 
and  from  the  mines,  or  any  other  operation  connected  with  the 

17  Letter  from  Treasury  Department  dated  May  27,  1919. 

IS  Letter  from  Treasury  Department  dated  June  4,  1919. 

19  Letter  from  Treasury  Department  dated  May  31,  1919. 

M  Letter  from  Treasury  Department  dated  May  16, 1919. 

SlBevenue  Act  of  1918,  i  1200;  Beg.  46,  Art.  3.  The  term  "under  the  age 
of  sixteen  years"  is  meant  to  include  aU  ehOdren  who  have  not  yet  reached 
their  sixteenth  year.    (Beg.  46,  Art,  1.) 
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whole  mode  of  obtaining  metals  or  minerals  for  commercial  pur- 
poses, come  within  the  purview  of  the  law.  Stores  and  other  en- 
terprises outside  and  away  from  the  mining  operations,  thou^li 
owned  and  controlled  by  the  mining  company,  are  not  considered 
necessary  to  carry  on  the  i^echanical  operation  or  process  of  liie 
mine  and  the  provisions  of  section  1200  relating  to  mines  do  not 
apply  to  the  employment  of  children  in  such  places,  the  character 
of  the  work  never  requiring  or  permitting  their  presence  in  or 
about  the  mines.  Making  of  mine  props  and  cutting  of  ties  or 
the  manufacture  of  other  material  purchased  for  use  in  a  mine  is 
not  part  of  the  mining  process  and  the  law  relating  to  employ- 
ment of  children  in  mines  would  not  apply.  Ij^  however,  such 
work  is  done  in  connection  with  the  operation  of  a  sawmill  or  lum- 
ber mill,  or  other  manufacturing  establishment,  the  law  pertaining 
to  mills  and  manufacturing  establishments  would  apply.  If  the 
grading  of  a  road  takes  a  child  employee  under  16  years  in  or 
about  n  mine,  the  person  operating  the  mine  vdll  be  liable  to  the 
tax.  If  the  work  of  grading  a  road  does  not  require  the  child  to 
be  in  or  about  the  mine,  his  employment  will  not  subject  the 
mine  operator  to  the  tax.  The  tax  is  not  imposed  on  the  employ- 
ment of  children  at  road  grading,  nor  is  it  imposed  on  a  mining 
company  for  employment  of  children  under  16  everjrwhere,  but 
it  is  imposed  upon  the  mine  operator  if  children  under  16  years 
are  employed  in  or  about  the  mines.** 

Coke  Ovens.  A  coke  plant  is  not  considered  a  part  of  a  mining 
industry  but  is  held  to  be  a  manufacturing  establishment  within 
the  meaning  of  the  law.** 

Time  (Sun  or  Clock).  The  Act  of  Congress  approved  March 
19,  1918,  entitled  ''An  act  to  save  daylight  and  to  provide  stand- 
ard time  for  the  United  States/'  provides  that  ''In  all  Statutes 

•  •*  •  relating  to  time  •  •  •  within  which  any  act 
shall  or  shall  not  be  performed  by  any  person  subject  to  the  juris- 
diction of  Jthe  United  States,  it  shall  be  understood  and  intended 
that  the  time  shall  be  the  United  States  standard  time  of  the  zone 
within  which  the  act  is  to  be  performed."  The  standard  of  hours 
relating  to  the  employment  of  children  must  be  determined  in  ac- 
cordance with  the  provisions  of  the  law  on  this  point,  and  the 

M  Letter  from  Treasur^^  Department  dated  August  2,  1019. 
83  Letter  from  Treasury  Department  dated  June  21,  1919. 
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United  States  standard  time  of  the  zone  in  which  a  mine,  quarry, 
mill,  cannery,  workshop,  factory,  or  manufacturing  establishment 
is  located  will  govern  in  the  enforcement  of  the  Child  Labor  Tax 
Law.** 

Duration  of  Employment.  Liability  for  the  tax  is  established 
by  the  employment  of  any  child  laborer.  The  product  of  the 
child's  labor  is  not  the  basis  for  the  imposition  of  the  tax.  The 
tax  is  applied  to  the  entire  net  income  of  the  taxable  establish- 
ment.**  Employment  contrary  to  the  provisions  of  the  act  for  a 
single  day  is  sufficient  to  impose  the  tax  on  the  net  profits  for  the 
whole  taxable  year.** 

Oertiflcate  of  Age.  Any  person  subject  to  the  provision  of 
the  law  who  in  good  faith  obtains  a  certificate  tut  the  time  of 
employment  showing  the  child  to  be  of  such  age  as  not  to  Qoxne 

I 

within  the  purview  of  the  law,  and  keeps  such  certificate  on  file, 
may  rely  in  good  faith  on  such  certificate  to  relieve  him  from 
the  tax.  Such  certificate  is  to  be  issued  in  such  form,  under  such 
conditions,  and  by  such  persons  as  may  be  prescyribed  by  a  board 
composed  of  the  Secretary  of  the  Treasury,  th^  Commissioner 
of  Internal  Revenue  and  the  Secretary  of  Labor.  The  board 
may  also  authorize  the  use  of  employment  certificates  or  other 
s'milar  papers  as  to  the  age  of  the  child  issued  under  the  laws 
of  any  State  designated  by  the  board.*^  This  board  has  pre- 
scribed the  following  regulations:  Certificates  of  age,  in  order 
to  free  from  liability  to  taxation  persons  operating  the  business 
specified,  shall  be  either:  (a)  Federal  age  certifi(^ates  for  chil- 
dren between  14  and  16  years  of  age  when  employed  or  per- 
mitted to  work  in  any  mill,  cannery,  workshop,  factory,  or 
manufacturing  establishment,  and  for  children  between  16  and 
17  years  of  age  when  employed  or  permitted  to  work  in  or  about 
any  mine  or  quarry.  Such  certificates  shall  bear  (1)  the  child's 
name;  (2)  birthplace;  (3)  month,  day,  and  year  of  birth;  (4) 
color;  (5)  sex;  (6)  kind  of  evidence  of  age  accepted  and  age 
when  physical  age  is  accepted;  (7)  signature  of  the  child;  (8) 
name  and  address  of  child's  parents,  guardian,  or  custodian; 

M  Letter  from  Treasury  Department  dated  May  2,  1919. 
SSReg.  46,  Art.  3. 

teSee  Bevenue  Aet  of  1918,  §§  1200  and  1807. 
STBevenue  Aet  of  1918,  i  1203  (a). 

r.T.- 
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(9)   name  and  address  of  employer;   (10)   signature,  address, 
and  official  designation  of  agent  issuing  the  certificate;    (11) 
date  and  place  certificate  was  issued,     (b)  An  age  certificate, 
working  or  employment  certificate  or  permit,  or  other  similar 
paper  as  to  the  age  of  the  child,  issued  in  accordance  with  the 
laws  of  the  State  in  such  States  as  are  designated  by  the  board.^ 
Proof  of  Age.    Age-certificate  inspectors  authorized  to  issue 
Federal  certificates  of  age  shall  do  so  only  after  securing,  ex- 
amining, and  approving  proof  of  age  as  follows:    The  child  shall 
make   application  to/  the  age-certificate  inspectors   in   person, 
accompanied  by  parent,  guardian  or  custodian,  with  documen- 
tary evidence  of  age,  showing  that  he  is  14  years  of  age  or  over 
if  the  employment  is  to  be  in  a  mill,  cannery,  workshop,  factory, 
or  manufacturing  establishment,  or  that  he  is  between  16  and 
17  years  of  age  if  emplo3nnent  is  sought  in  or  about  a  mine  or 
quarry.    Documentary  evidence  of  proof  of  age,  required  in  the 
order  following,  shall  be:  (a)  A  birth  certificate  or  duly  attested 
transcript  thereof  issued  by  the  registrar  of  vital  statistics  or 
other,  officer  charged  with  the  duty  of  ^recording  births,    (b)   A 
baptismal  certificate  or  transcript  of  the  record  of  baptism,  duly 
certified,  showing  the  date  of  birth  and  place  of  baptism  of 
child,     (c)  A  bona  fide  contemporary  record  of  the  date  of  the 
child's  birth,  comprising  a  part  of  the  family  record  of  births 
in  the  Bible,  or  other  documentary  evidence  satisfactory  to  the 
board,  such  as  a  certificate  of  arrival  in  the  United  States  issued 
by  the  ITnited  States  immigration  officers  and  showing  the  age 
of  the  child,  a  passport  showing  the  age  of  the  child,  or  a  life 
insurance  policy:    Provided,  that  such  other  satisfactory  docu- 
mentary evidence  has  been  in  existence  at  least  one  year,  and  in 
the  case  of  a  life  insurance  policy  at  least  four  years :    And  pro- 
vided further,  that  a  school  record  or  a  parent's,  guardian's,  or 
custodian's  affidavit  or  other  written  statement  of  age  shall  not 
be  accepted  except  as  specified  in  paragraph  (d).    (d)  A  certifi- 
cate signed  by  a  public-health  physician  or  a  public-school  phy- 
sician, stating,  in  his  opinion,  the  physical'age  of  the  child.  Such 
certificate  shall  show  the  height  and  weight  of  the  child  and 
other  evidence  of  physical  age  revealed  by  the  physician's  exami- 
nation or  upon  which  the  opinion  of  the  physician  is  based.    A 

«•  Reg.  46,  Art.  8. 
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parent's,  guardian's,  or  custodian's  signed  statement  as  to  the 
age  of  the  child,  and  a  record  of  age  as  given  on  the  register  of 
the  school  first  attended  by  the  child,  or  in  any  school  census,  if 
obtainable,  shall  be  submitted  with  the  physician's  certificate 
showing  physical  age.  No  certificate  shall  be  issued  if  the  phy- 
sician's certificate  of  physical  age  or  the  parent's  statement  or 
the  register  of  the  school  first  attended  or  the  school  census 
shows  the  child  to  be  under  the  age  of  14  if  employment  in  a 
mill,  cannery,  workshop,  factory,  or  manufacturing  establish- 
ment is  contemplated,  or  under  the  age  of  16  if  employment 
in  a  mine  or  quarry  is  contemplated.  The  agent  issuing  the  age 
certificate  for  a  child  shall  require  the  evidence  of  age  stated 
in  paragraph  (a)  in  preference  to  that  specified  in  any  subse- 
quent paragraph,  and  shall  not  accept  evidence  of  age  permitted 
by  any  later  paragraph  unless  he  shall  receive  and  file  evidence 
that  the  proof  of  age  required  by  the  preceding  paragraph  or 
paragraphs  can  not  be  obtained.** 

Acceptance  of  State  Oertiflcates.  States  in  which  age  certifi- 
cates, or  working  or  employment  certificates,  permits  or  other 
similar  papers  as  to  the  age  of  the  f hild  are  issued  under  State 
authority,  substantially  in  accord  with  the  requirements  of  this 
act  and  these  regulations  may  be  designated  as  States  in  which 
such  certificates  have  the  same  force  and  effect  as  Federal  age 
certificates,  except  as  the  acceptance  for  the  purposes  of  the 
sIxUuie  of  inddvidnal  certificates  nuuy  be  sxispendfid  or  revoked. 
Certificates,  permits,  or  other  similar  papers  in  States  so  desig- 
nated shall  have  the  same  effect  as  Federal  age  certificates  so 
long  as  they  shall  remain  in  force,  the  Commissioner  or  such  per- 
son as  he  may  designate  possessing  the  right  to  suspend  or  re- 
voke the  acceptance  for  the  purposes  of  this  act  of  individual 
certificates  at  any  time.  Certificates  imposing  restrictions  or 
conditions  in  itddition  to  the  requirements  of  the  Federal  law  or 
of  the  regulations  shall  not  be  held  inconsistent  with  the  law.'^ 

nistake  as  to  Age  of  Child.  If  a  child  has  been  employed  or 
permitted  to  work  under  a  mistake  of  fact  as  to  the  age  of  such 
child,  and  without  intention  to  evade  the  tax,  such  employment 
wijl  not  cause  the  tax  to  be  imposed.** 

88  Beg.  46,  Art.  9. 

80R«g.  46,  Art.  10. 

SlKevenue  Act  of  1918,  §1203  (b). 
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« 

Inspectioii  of  Establishments.  The  Commissioiier,  or  any  per- 
son authorized  by  him,  may  enter  and  inspect  at  any  time  any 
mine,  quarry,  mill,  cannery,  workshop,  factory  or  manufactur- 
ing establishment.  The  Secretary  of  Labor,  or  any  person  duly 
authorized  by  him,  has  like  authority  to  make  inspections  for  the 
purpose  of  complying  with  a  request  of  the  Commissioner.'* 

Basis  and  Bate  of  Tax.  The  statute  imposes  an  excise  tax 
which  is  in  addition  to  all  other  taxes  imposed  by  law  at  the  rate 
of  10%  on  the  entire  net  profits  received  or  accrued  during  any 
taxable  year  in  which  child  labor  is  employed  for  any  period  of 
time,  as  indicated  in  the  law.  The  net  profits  are  computed  by 
deducting  from  the  gross  amount  received  or  accilied  during  the 
taxable  year  from  the  sale  or  disposition  of  su^h  products  manu- 
factured within  the  United  States  (a)  the  cost  of  raw  materials 
entering  into  the  production;  (b)  numing  expenses,  including 
rentals,  repairs,  maintenance,  heat,  power,  insurance,  manage- 
ment, and  a  reasonable  allowance  for  salaries  and  depreciation; 
(c)  interest  on  money  borrowed  and  used  to  meet  the  needs  of  the 
business;  (d)  taxes  of  all  kinds  paid  during  the  taxable  year  with 
respect  to  the  business  or  property  relating  to  the  production  and 
(e)  losses  actually  sustained  within  the  taxable  year  in  connec- 
tion with  the  business  of  producing  such  products,  including 
losses  from  fire,  flood,  storm  or  other  casualties,  not  compensated 
for  by  insurance  or  otherwise.  If  the  product  is  sold  at  less  than 
the  fair  market  price  in  such  manner  as  to  directly  or  indirectly 
benefit  any  person  directly  or  indirectly  interested  in  the  business 
or  with  intent  to  cause  such  benefit,  the  tax  is  imposed  on  the 
gross  amount  received  or  accrued  from  the  sale  or  disposition 
during  the  period  that  any  such  sales  took  place.^ 

Betnms  to  Be  Filed.  Every  person  object  to  the  provisions  of 
the  law  (which  seems  to  mean  those  who  operate  establishments 
,of  the  kind  enumerated  in  the  law)  is  required  to  file  a  return 
annually  showing  the  gross  amount  of  income  received  or  accrued 
during  the  year  from  the  sale  or  disposition  of  the  product  of  any 
mine,  quarry,  mill,  cannery,  workshop,  factory  or  manufacturing 
establishment  in  which  children  have  been  employed  subjecting 
him  to  the  tax  and  the  amounts  allowed  by  the  law  to  be  deducted 

92  Revenue  Act  of  1018,  S  1206. 

«8  Revenue  Act  of  1918,  §S  1200,  1201,  1202;  Reg.  46,  Art.  3. 
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therefrom^  and  other  particulars,  in  such  form  as  the  Commis- 
sioner may  require.  Such  returns  are  to  l^e  filed  on  or  before  the 
first  day  of  the  third  month  following  the  close  of  each  taxable 
year,  with  the  local  collector.  Extension  of  time  to  file  returns 
may  be  granted  by  the  collector  in  case  of  sickness  or  absence.** 

Tax  Due.  The  collector  transmits  forthwith  all  returns  to  the 
Commissioner,  ''who  shall,. as  soon  as  practicable,  assess  the  tax 
found  due  and  notify  the  person  making  such  return  ^  of  the 
amoiyat  of  tax  for  which  such  person  is  liable,  and  such  person 
shall  pay  the  tax  to  the  collector  on  or  before  30  days  from  the 
date  of  such  notice. ' '  ^ 

Timye  Becord.  A  time  record  should  be  kept  daily  by  persons 
operating  any  mill,  cannery,  workshop,  factory,  or  manuf acturin<^ 
establishment,  showing  the  hours  of  employment  fpr  each  and 
every  .child  who  has  completed  the  fourteenth  year  but  has  nor 
yet  completed  the  sixteenth  year  of  its  age,  whether  employed  on 
a  time  or  a  piece  rate  basis.  Certificates  of  age  for  children  em- 
ployed in  any  mill,  cannery,  workshop,  factory,  or  manufactur- 
ing  establishment  may  be  suspended  or  revoked  for  failure  on 
the  part  of  the  person  operating  the  same  to  keep  time  records  as 
required  by  this  reg^ation  or  for  false  or  fraudulent  entries  made 
therein.'* 

Penalties.  The  general  penalties  apply  for  failure  to  file  re- 
turns, or  pay  the  tax,  or  for  filing  false  or  fraudulent  returns.*'' 
Refusal  to  permit  entry  or  inspection  of  any  establishment  is  pun* 
ished  by  fine  of  not  more  than  $1,000  or  imprisonment  for  .not 
more  than  one  year,  or  both  fine  and  imprisonment.**  Any  person 
who  knowingly  makes  a  false  statement  or  presents  false  evidence 
in  or  in  relation  to  any  certificate  of  age  or  application  therefor 
will  be  subject  to  a  fine  of  not  less  than  $100  nor  more  than 
$1,000,  or  to  imprisonment  for  not  more  than  three  months,  or  to 
both  such  fine  and  imprisonment.**    Actions  to  enforce  these  pen- 

34  Revenue  Act  of  1918,  §1204;  "B.  8.,  §3176;  Reg.  46,  Art.  4. 
85  Revenue  Act  of  1918,  §  1205;  Reg.  46,  Art.  6. 
«eReg.  46,  Art.  11. 

87  See  Revenue  Act  of  19X8,  §§1308  and  1317,  containing  R.  S.,  §3176,  as 
amended. 
8S  Revenue  Act  of  1918,  §1206. 
89  Revenue  Act  of  1918,  §  1203. 
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allies  will  be  brought  in  the  federal  courts  by  the  United  States 
District  Attorney  of  the  Federal  Judicial  District  in  which  the 
offense  occurs.** 

Oonstitntionality  of  Child  Labor  Tax.  The  Supreme  Court  of 
the  United  States  has  declared  unconstitutional  the  so-called 
Child  Labor  LaW)  which  prohibited  the  transmission  in  interstate 
commerce  of  products  of  child  labor.^  The  present  excise  tax 
equivalent  to  10%  of  the  net  profits  received  from  the  sale  of 
products  of  establishments  employing  child  labor  is  intended  to 
accomplish  the  same  object  which  the  former  law  was  unable  to 
reach.** 

40  Beg.  46,  Art  7. 

41  Hammer  v.  Dagenhart,  247  XT.  8.  251.  The  Supreme  Court  was  con- 
Hiderablj  divided  in  this  decision.  Mr.  Justice  Day  delivered  the  majority 
opinion  which  was  concurred  in  by  Mr.  Justice  Van  Devanter,  Mr.  Justice 
Pitney,  Mr.  Justice  McBeynolds  and  Chief  Justice  White.  Mr.  Justice  Holmes 
delivered  a  dissenting  opinion  which  was  concurred  in  by  Mr.  Justice  MeKenna, 
Mr.  Justice  Brandeis  and  Mr.  Justice  Garke. 

48  It  has  been  decided  by  a  Federal  District  Court  that  the  Child  Labor 
Title  of  the  Bevenue  Act  of  1918  is  also  unconstitutional  and  this  case  ia  now 
in  process  of  appeal  to  the  United  States  Supreme  Court. 


• 


CHAPTER  47 

CONSTRUCTION   OP  TAXING   STATUTES 

It  is  beyond  the  scope  of  this  chapter  to  discuss  at  great  length  ^ 
the  numerous  rules  of  scatutory  construction.  The  following 
paragraphs  will  indicate  briefly  rules  especially  applicable  to 
revenue  statutes  which  may  be  of  assistance  in  the  interpreta- 
tion of  such  ambiguities  as  are  encountered  in  our  present  sys- 
tem of  income,  excess-profits  and  other  tax  laws.  Wherever  pos- 
sible the  citation  of  authorities  has  been  confined  to  cases  arising 
under  various  revenue  laws  of  the  United  States. 

Although  a  statute  may  be  construed  contrary  to  its  literal 
meaning  when  a  literal  construction  would  result  in  an  absurd- 
ity, inconsistency,  or  in  glaring  inequality,  and  palpable  in- 
justice, where  its  language  is  susceptible  of  more  reasonable, 
though  perhaps  less  natural,  construction  which  carries  out 
its  spirit  rather  than  letter,*  it  is  a  well-settled  general  rule  that 
a  legislative  act  must  be  interpreted  according  to  the  intention 
of  the  legislature  apparent  upon  its  face.*  Construction  and  in- 
terpretation have  no  place  where  the  language  of  a  statute  is  , 
unambiguous  and  its  meaning  evident.*  Arguments  as  to  the 
expediency  of  a  tax  law  or  the  possible  economic  mistake  or 
wrong  involved  in  the  tax  imposed  thereby*  or  the  inequality 
thereof,*  are  beyond  judicial  cognizance.*       To  ascertain  the 

iStratton's  Independence  v.  Howbert,  231  U.  S.  399;  Enowlton  ▼.  Moore, 
178  U.  8.  41,  77;  Treat  v.  White,  181  U.  S.  264;  Seenon  Co.  v.*U.  S.,  182  Fed. 
C73,  writ  of  certiorari  denied  220  U.  S.  609. 

•  Wilkinson  v.  Leland,  2  Pet.  627;  U.  S.  v.  Union  Pacific  E.  R  Co.,  91 
U.  S.  72. 

8  U.  S.  v.  Ninety-Nine  Biamonds,  139  Fed.  961,  writ  of  certiorari  denied 
201  TJ.  8.  646. 

4Bru8haber  v.  Union  Pacific  B.  B.  Co.,  240  U.  8.  1;  Blunt  v.  U.  S.,  255 
Fed.  332. 

»Billing8  V.  U.  8.,  232  U.  8.  261;  255  Fed.  332. 

6  In  Income  Tax  Cams,  148  Wis.  456,  134  N.  W.  673,  136  N.  W.  164,  the 
Court  said:     "With  the  political  or  economic  policy  or  expediency  of  the  law 
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intention  of  the  legislature  the  first  resort  is  to  the  grammatica. 
sense  and  the  natural,  ordinary  and  familiar  meaning  of  the 
words  employed^  and  it  is  particularly  true  that  terms  used  in 
statutes  describing  objects  of  taxation  should  be  construed  ac- 
cording to  the  popular  acceptation  of  the  terms  they  employ 
rather  than  by  refined  or,  strained  analogies.*  The  presumption 
is  that  language  has  been  employed  with  sufficient  precision  to 
disclose  the  intention  of  the  legislature  and  unless  this  pre- 
sumption is  overthrown,  nothing  remains  but  to  enforce  the 
statute  as  written.*  If,  however,  it  is  apparent  on  the  face  of 
the  statute,  or  from  its  context,  that  a  term  of  common  use  and 
meaning  is  intended  to  bear  some  other  signification,  it  may  be 
interpreted  accordingly.**  For  instance,  it  is  the  duty  of  those 
construing  a  statute  to  give  effect  to  the  clear  intention  of  those 
passing  it,  and  to  do  this  it  is  common  practice  to  read  the  words 
**and"  and  **or"  convertibly."  The  word  ** false''  may  be  con- 
strued to  mean  either  incorrect  but  in  good  faith  ^  or  incorrect 
with  fraudulent  intent.**  Words  having  a  fixed  legal  meaning 
are  presumed  to  have  been  used  in  such  sense.*^  Commercial  and 
trade  terms,  which  belong  exclusively  to  the  vocabulary  of  mer- 
chants and  traders  or  which  are  shown  to  have  a  certain,  uni- 
form and  general  meaning  in  commerce  and  trade  different  from 
their  ordinary  meaning,  will  be  interpreted  accordingly.**    Gen- 

we  have  nothing  to  do.  If  it  be  within  constitutional  lines,  it  represents  and 
embodies  public  policy,  because  it  is  enacted  by  that  branch  of  the  govern- 
ment which  determines  public  policy."  See  State  ex  reL  Wisconsin  Trust 
Company  v.  Widule,  164  Wis.  56. 

7  Treat  V.  White,  181  U.  8.  264;  Schriefer  v.  Wood,  21  Fed.  Cas.  No.  12,481; 
U.  S.  V.  Isham,  17  Wall.  496;  U.  a  v.  Chesbrough,  176  Fed.  778;  Seldon  v. 
Equitable  Trust  Co.,  8  Fed.  Cas.  No.  4,508,  affirmed  94  U.  S.  419. 

SNiz  v.  Hedden,  39  Fed.  109,  affirmed  149  U.  S.  304;  De  Ganay  v.  Xiederer, 
239  Fed.  568. 

•  Mannington  v.  Hocking  Valley  R.  R.  Co.,  183  Fed.  133. 

10  U.  S.  V.  Chesbrough,  176  Fed.  778. 

11 U.  S.  V.  Fisk,  3  Wall.  445.  But  the  word  "and"  is  never  construed  to 
mean  ''or''  in  the  absence  of  cogent  reasons  for  so  doing. 

19  National  Bank  of  Commerce  v.  Allen,  223  Fed.  472;  Eliot  National  Bank 
V.  Gill,  218  Fed.  600. 

18  U.  8.  V.  Ninety-Nine  Diamonds,  139  Fed.  961. 

14  U.  S.  V.  Fidelity  Trust  Co.,  222  U.  S.  158;  Nat  life  &  Accident  Ins.  Oo. 
V.  Craig,  261  Fed.  524. 

l^Maddook  v.  Magone,  152  U.  S.  368;  Bonn  ▼.  Magone,  159  U.  S.  417. 
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erally,  a  descriptive  trade  term  used  in  the  act  will  be  given  the 
special  meaning  attaching  to  it  at  the  time  the  act  was  passed,^^ 
but  in  some  cases  a  later  and  broader  meaning. may  be  adopted 
if  warranted  by  commercial  usage  and  the  general  language  of 
the  statute.*''  General  terms  following  special  terms  are,  as  a 
rule,  limited  in  scope  and  meaning  to  the  same  general  class  as 
the  special  terms;  in  other  words,  the  particular  words  are  pre- 
sumed to  describe  certain  species  and  the  general  words  to  be 
used  to  include  other  species  of  the  same  genus.**  But  this  is 
only  a  rule  of  construction  to  aid  in  arriving  at  the  real  legis- 
lative intent.  It  is  not  a  cast-iron  rule,  overriding  all  other 
rules  of  construction,  and  it  will  never  be  applied  to  defeat  the 
real  purpose  of  the  statute  as  gathered  from  its  entire  context. 
Whije  the  rule  is  aimed  to  preserve  a  meaning  for  the  particular 
words,  it  should  not  be  permitted  to  render  meaningless  the 
general  words.  Therefore,  where  the  particular  words  exhaust 
the  class,  the  general  words  must  be  construed  as  embracing 
something  outside  of  that  class.  If  the  particular  words  exhaust 
the  class,  there  is  nothing  ejusdem  generis  left,  and  in  such  case 
the  general  words  must  be  given  the  meaning  outside  of  the 
class  indicated  by  the  particular  words,  otherwise  the  meaning 
of  the  general  words  would  be  sacrificed  to  preserve  the  par- 
ticular words  and  the  rule  would  defeat  its  own  purpose.*^  The 
general  rule  of  construction  applicable  to  all  statutes  and  writ- 
ten instruments  that  words  should  be*  given  the  meaning  natur- 
ally attaching  to  them  from  their  context  and  that  a  word  of 
obscure  meaning,  taken  by  itself,  may  be  construed  by  refer- 
ence to  associated  words,  is  applicable  to  the  construction  of 
revenue  laws.**  Effect  should  be  given,  if  possible  to'  the  entire 
statute,  and  part  should  not  be  permitted  to  perish  by  construc- 
tion.   One  part  should  not  be  allowed  to  defeat  another  part,  if 

IBDennison  Mfg.  Co.  v.  U.  S.,  72  Fed.  258;  Rossman  t.  Hedden,  145  U.  S. 
561;  Hedden  v.  Richard,  149  U.  8.  346;  Mutual  Benefit  Ins.  Co.  v.  Herold, 
198  Fed.  199,  affirmed  201  Fed.  918. 

17  Pickhardt  v.  Merritt,  132  XT.  S.  252 ;  Newman  v.  Arthur,  109  IT.  S.  132. 

1»U.  8.  V.  1,150%  pounds  of  Celluloid,  82  Fed.  627;  Beiche  v.  Smythe,  13 
Wall.  162;  U.  8.  v.  Weise,  28  Fed,  Cas.  No.  16,659. 

1»  XJ.  S.  V.  Mescall,  215  U.  8.  26. 

aOMarsohing  v.  U.  8.,  113  Fed.  1006;  U.  8.  v.  8ixty-Five  Terra  Cotta  Vases, 
18  Fed.  508,  510;  Patton  v.  U.  8.,  159  U.  8.  500,  509;  Adams  v.  Bancroft,  1 
Fed.  Cas.  No.  44;  Taber  v.  U.  8.,  23  Fed.  Cas.  No.  13,722. 
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by  any  reasonable  construction,  the  two  can  stand  together.**  If 
the  context  of  the  statute  is  ambiguous,  the  title,^  preamble,^ 
and  punctuation,**  may  be  considered,  but  they  are  seldom  the 
subject  of  special  consideration  by  the  legislature  and  are  fal- 
lible and  unreliable  guides  in  ascertaining  the  intention  of  that 
body."*  While  the  rule  is  that  taxing  statutes  should  be  so 
construed  as  to  prevent  them  from  operating  retroactively,** 
that  is  merely  a  principle  of  construction  and  the  courts  will 
not  save  a  statute  from  producing  a  retroactive  effect,  if  the  in- 
tent that  it  should  so  operate  is  clear.*^ 
Oonstruction  Which  Will  Be  Chmstitntional.  It  is  a  well-estab- 
.  lished  rule  that  when  a  statute  admits  of  two  interpretations,  one 
of  which  presses  it  beyond  constitutionality  and  the  other  of 
which  brings  it  within  constitutionality  or  avoids  the  question  of 
constitutionality,  the  court  tends  to  adopt  the  latter  interpreta- 
tion.** The  foundation  of  this  rule,  it  is  to  be  noted,  is  the  possi- 
bility of  two  constructions,  and  the  existence  of  grave  doubt  as 
to  constitutionality.    Where  the  doubt  is  not  grave  the  courts  will 

t 

give  the  statute  the  most  natural  meaning  resulting  from  its  text, 
as  otherwise  the  mere  assertion  that  a  statute  is  unconstitutional 
would  tend  to  set  aside  the  general  rules  of  construction.** 

Proceedings  in  Congress  as  Aid  to  Oonstmction.  Notwith- 
standing the  well-established  rule  that  the  intent  of  the  lawmak- 
ers is  to  be  found  in  the  statutes  they  pass,  the  courts,  where  the 
language  of  a  statute  is  ambiguous  and  its  meaning  doubtful, 
should  not  shut  their  eyes  to  what  can  be  learned  of  the  history 
of  the  times  and  of  the  law,  of  the  condition  of  the  law  at  a  par- 

«1U.  8.  V.  Ninety-Nine  Diamonds,  139  Fed.  961;  State  ex  rel.  Arpin  v. 
Ebexhardt,  158  Wis.  20. 

MKnowlton  v.  Moore,  178  U.  S.  41;  Smythe  v.  Fiske,  23  WalL  374;  Church 
of  Holy  Trinity  v.  U.  S.,  143  U.  8.  457;  Hedden  v.  Collector,  5  Wall.  107; 
Cornell  v.  Coyne,  192  U.  8.  418. 

«8  Price  V.  Forrest,  173  U.  8.  410,  427. 

«4U.  8.  V.  Isham,  17  Wall.  496;  XT.  8.  v.  Three  Railroad  Cars,  28  Fed.  Ca?. 
No.  16,513;  Ford  v.  Delta  Co.,  164  U.  8.  662. 

M  State  ex  rel.  Arpin  v.  Eberhardt,  158  Wis,  20. 

«  Stockdale  v.  Insurance  Co.,  20  Wall,  323;  Lynch  v.  Turrish,  247  U.  S.  221. 

«7  Billings  V.  U.  8.,  232  U.  8.  261. 

MStratton's  Independence  v.  Howbert,  231  U.  S.  399;  Singer  Mfg.  Co.  v. 
MoCollock,  24  Fed.  667. 

88  U.  8.  V.  Bennett,  232  U.  8.  299. 
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ticular  time,  the  mischief  or  evil  sought  to  be  remedied,  and  other 
kindred  things  which  would  put  them  in  the  light  that  the  law- 
makers enjoyed  and  enable  them  to  view  the  situation  as  it  ap> 
pearled  to  those  who  passed  the  act.**  For  8fuch  purposes,  in  inter- 
preting ambiguous  statutes,  the  formal  reports  of  committees 
having  in  charge  a  pending  legislative  bill  including  the  bill  as 
introduced,  changes  made  in  the  frame  of  the  bill  in  the  course  of 
its  passage,  and  statements  made  by  the  committee  chairman  in 
charge  of  it  may,  under  proper  qualifications,  be  referred  to  as 
bearing  upon  questions  of  legislative  intent .**  Courts  take  judi- 
cial notice  of  legislative  journals  and  proceedings  in  Congress  so 
far  as  they  are  admissible  in  aid  of  statutory  construction."  But 
individual  statements  made  in  debate  do  not  necessarily  reflect 
the  intent  and  understanding  of  the  legislative  body  and  are  un- 
reliable as  an  aid  to  construction,  as  many  individual  members 
may  remain  silent  and  may  vote  for  a  bill  because  in  their  judg- 
ment it  has  a  wider  or  narrower  scope  than  its  author  states.'^ 
Accordingly  the  courts  may  not,  in  interpreting  a  statute,  recur 
to  the  motives  of  individual  members  of  the  legislative  body  nor 
to  what  they  supposed  the  bill  to  mean.**    Such  individual  state- 

sou.  S.  V.  standard  Oil  Co.,  221  U.  S.  1;  U.  8.  v.  Trans-Missouri  Freight 
Association,  166  U.  8.  290,  318;  Holy  Trinity  Church  v.  U.  8.,  143  U.  S.  457, 
463;  Jennison  v.  Kirk,  98  U.  8.  453;  Carbon  Steel  Co.  v.  Lewelljn,  258  Fed. 
533;  Northern  Commercial  Co.  v.  U.  8.,  217  Fed.  33;  Ho  Ah  Kow  v.  Nuhan, 
5  Sawy.  552;  Peo.  v.  Charles  Schweinler  Press,  214  N.  Y.  395. 

81 U.  8.  V.  St  Paul  M.  ft  M.  R.  Co.,  247  U.  8.  310,  318;  Lapina  v.  Williams, 
232  U.  8.  78;  Woodward  v.  DeGraffenried,  238  U.  8.  284;  Pennsylvania  R.  Co. 
V.  International  Coal  Min.  Co.,  230  U.  8.  184;  McLean  v.  U.  8.,  226  U.  8. 
374;  Shallus  v.  U.  8.,  162  Fed.  653;  Mosle  v.  Bidwell^  130  Fed.  334;  Matter 
of  HamUn,  226  N.  Y.  407,  414. 

>«  Connole  v.  Norfolk  &  Western  Ry.  Co.,  216  Fed.  823 ;  Wadsworth  v.  Boysen, 
348  Fed.  771.  In  Atiantic  C.  L.  R.  Co.  v.  Riverside  Mills,  219  IT.  8.  196,  200, 
the  court  in  construing  the  Carmack  amendment  quotes  a  speech  of  Judge 
William  Richardson,  a  congressman  from  Alabama,  made  when  the  amendment 
was  reported  by  a  conference  committee.  Judge  Richardson  was  speaking  for 
the  committee  of  the  matter  which  it  was  sought  to  remedy. 

SSSweetser  v.  Emerson,  236  Fed.  161;  Johnson  v.  IT.  8.,  215  Fed.  679;  U.  8. 
V.  Trans-Missouri  Freight  Association,  166  U.  8.  290,  318;  Mitchell  v.  Great 
Works  Milling,  etc.  Co.,  2  Story  653 ;  MacKenzie  v.  Hare,  239  U.  8.  299. 

84  U.  8.  V.  Union  Pacific  R.  R.  Co.,  91  U.  8.  72 ;  Omaha  ft  C.  B.  Street  R.  Co. 
V.  Interstate  Commerce  Commission^  230  XT.  8  324;  Pennsylvania  R.  Co.  v. 
International  Coal  Mining  Co.,  230  U.  8.  184;  Aldridge  v.  Williams,  3  How.  23. 
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ments  may,  however,  be  resorted  to  as  a  means  of  ascertaining  the 
environment  at  the  time  of  enaetmient  of  a  particular  law,  that  is, 
the  history  of  the  period  when  it  was  adopted.** 

Effect  of  Bulings  and  Practice  of  Treasury  Department. 
Great  weight  and  due  deference  and  respect  is  always  given  by 
the  courts  to  the  construction  put  upon  a  revenue  statute  by  the 
Treasury  Department.*'  This  rule  also  applies  to  the  construc- 
tion of  state  statutes  by  the  highest  state  authorities  charged  with 
the  duty  of  administration,  when  the  meaning  of  such  state  statutes 
is  at  issue  in  the  Federal  Courts.*''  Where  the  language  of  a  stat- 
ute is  dubious  and  open  to  different  interpretations  the  construc- 
tion of  the  Treasfury  Department  is  in  the  highest  degree  per- 
suasive, if  not  controlling,  in  its  effect  upon  the  courts,  and  is  not 
to  be  disregarded  without  the  most  cogent  reasons  if  it  has  been 
followed  for  many  years  without  any  attempt  on  the  part  of  Con- 
gress to  change  it  and  where  there  has  been  a  long  acquiescence 
in  it,  and  especially  if  by  it  the  rights  of  parties  for  many  years 
have  been  determined  and  adjusted.'*  But  the  construction  of 
the  Treasury  Department  cannot  repeal  a  statute ;  it  can  only  be 
resorted  to  in  aid  of  interpretation,  and  is  not  applicable  to  what 
has  no  need  of  interpretation.  It  is  therefore  inadmissible  and 
immaterial  where  the  language  of  the  statute  is  clear  and  precise 
or  where  it  will  not  bear  the  interpretation  put  upon  it  by  the  De- 
partment.** ' 

S5  Standard  OU  Company  v.  TJ.  8.,  221  U.  8.  1;  Jennison  v.  Kirk,  98  U.  S, 
453,  459;  Central  Building,  Loan  &  Savings  Co.  v.  Bowland,  216  Fed.  526.  It 
is  difficult  to  reconcile  the  authorities  on  the  question  of  the  admissibility  of 
individual  statements  in  debate  in  interpreting  a  statute.  There  are  cases 
such  as  Roberts  v.  Southern  Pacfic  Co.,  186  Fed.  934,  affirmed  219  Fed.  1022, 
which  consider  such  statements  for  more  extended  purposes  than  are  permitted 
under  the  Standard  Oil  Co.  and  St.  Paul  M.  &  M.  B.  Co.  cases  and  the  authori- 
ties heretofore  cited,  but  they  seem  contrary  to  the  weight  of  authority. 

S6U.  S.  V.  Cerecedo  Hermanos  y  Compania,  209  U.  S.  338;  De  Ganay  v. 
Lederer,  239  Fed.  568;  affirmed  250  U.  S.  376;  Smythe  v.  Fiske,  23  Wall  374. 

87  Insurance  Co,  of  North  America  v.  McCoach,  218  Fed.  905  reversed  224 
Fed.  657,  661,  writ  of  certiorari  granted  241  U.  S.  694,  reversed  244  U.  8.  585; 
See  opinion  of  Circuit  Court  of  Appeals.  In  reversing  this  court  the  Supreme 
Court  conceded  full  effect  to  the  administrative  or  executive  construction  fol- 
lowed, but  held  that  it  did  not  answer  the  decisive  question  involved. 

W  Robertson  v.  Downing,  127  U.  S.  607;  Van  Dyke  v.  Milwaukee,  (Wis.) 
346  N.  W.  812;  see  rehearing  150  N.  W.  509;  Gahn  v.  U.  8.,  39  Ct,  Cls.  55. 

89  Swift  Company  v.  U.  S.,  105  U.  S.  691 ;  Merritt  v.  Cameron,  137  U.  8. 
642;  U.  S.  V.  Graham,  110  U.  S.  219;  U.  8.  v.  Tanner,  147  IT.  8.  661. 
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Oonrtruotion  by  Beferenoe  to  Similar  Statutes.  As  a  general 
rule,  where  a  statute  is  of  doubtful  meaning  and  susceptible  on  its 
face  of  two  constructions,**  the  court  may  look  into  prior  acts  to 
determine  its  proper  construction.**  This  rule  has  been  repeat- 
edly applied  in  the  construction  of  the  Revised  Statutes  of  the 
United  States.**  It  is  particularly  applicable  to  revenue  legis- 
lation and  absolutely  necessary  in  the  case  of  the  legislation  of 
Congress  on  this  subject,  for  without  it  the  revenue  could  not  be  ^ 
collected  and  inextricable  embarrassments  and  difficulties  would 
constantly  occur.**  The  revenue  laws,  though  made  up  of  inde- 
pendent enactments,  are  regarded  as  constituting  practically  one 
system,**  and  to  ascertain  the  legislative  intent  courts  not  only 
search  all  the  provisions  of  the  particular  revenue  statute  in  ques- 
tion, but  look  beyond  those  to  others  m  pari  materia,  or  of  a; 
similar  purport,  which  compose  the  system**^  Any  rule  of  coiji- 
struction,  separating  f rpm  this  revenue  system,  and  its  component 
numerous  and  diverse  enactments,  each  new  act  altering  it,  would 
be  unso^md  and  unsafe.**  When  Cohgress  re-enacts  without 
change  a  statute  which  has  previously  received  a  construction  by 
the  Federal  Supreme  Court,  it  will  be  deemed  to  have  adopted 
such  construction,*'  and  an  executive  or  departmental  construc- 
tion of  an  earlier  act  will  also  be  sanctioned  by  subsequent  re-en- 
actments,** especially  where  the  executive  or  departmental  con- 

40  Bate  Befrigerating  Co.  v.  Sulzberg.T,  157  IT.  8.  1. 

41  Hamilton  t.  Bathbone,  175  U.  S.  414 ;  Connecticut  Geoieral  Life  Ins.  Co.  v. 
Eaton,  218  Fed.  188. 

4«  Hamilton  v.  Bathbone,  175  XJ.  b.  414;  XJ.  8.  \.  Hlrsch,  100  U.  8.  33; 
U.  8.  V.  Bowen,  100  IT.  8.  508;  IT.  8.  v.  Sixty-Five  Terra  Cotta  Vases,  18  Fed. 
508. 

4S  Stuart  V.  Maxwell,  16  How.  160. 

44  In  re.  Southern  Pacific  Co.,  82  Fed.  311,  affirmed  87  Fed.  863. 

45  U.  8.  V.  ColUer,  25  Fed.  Cas.  No.  14,833. 

46  SazonviUe  MiUs  v.  Bussell,  116  U.  S.  21. 

47  Latimer  v.  U.  8.,  223  TJ.  8.  601. 

46  U.  8.  y.  Cerecedo  Hermanos  v  Compania,  209  U.  8.  338;  TJ.  8.  v.  Falk  ft 
Bro.,  204  U.  8.  143,  152;  Komada  v.  U.  8.,  215  TJ.  8.  392;  Wabash  Bailway 
Co.  V.  Edwards,  IT.  8.  Dist  Ct.:  So.  Bist.  N.  Y.;  W.  T.  8.  1919,  f  3962. 
In  the  last  mentioned  case  the  court  said:  "Irrespective  of  original  consid- 
erations, it  is  now  too  late  for  the  Department  to  change  and  by  a  novel  rul- 
ing to  alter  a  long  settled  interpretation  of  language  taken  from  former  Acts 
of  Congress  and  thus  to  subject  the  issuance  of  stock  under  conversion  privi- 
lege created  prior  to  the  passage  of  the  present  Act  to  an  unexpected  tax. 
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struction  has  been  repeated  and  long  continued  •  and  where  val- 
uable property  rights  have  been  founded  thereon.** 

Similar  Statutes  in  OQubt  Jurisdiction*    When  a  statute  is 
adopted  by  another  state  or  by  Congress,  the  construction  pre- 
viously given  to  such  a  statute  by  the  highest  court  of  the  state 
from  which  it  is  adopted  presumably  becomes  an  integral  part  of 
and  is  incorporated  into  the  law  so  adopted.'^    This  is  but  a  nar- 
'  rower  application  of  the  general  principle  that  the  language  of 
an  act  is  used,  and  so  is  to  be  interpreted,  according  to  its  legal 
significance  at  the  time  the  act  is  passed.**    The  rule  applies  only 
to  the  construction  followed  in  the  state  from  which  the  statute 
is  originally  adopted  and  not  to  that  followed  in  the  state  from 
which  the  statute  is  immediately  taken,**  and  applies  also  primar- 
ily to  decisions  in  force  at  the  time  of  adoption.    The  courts  may, 
however,  treat  subsequent  decisions  with  respect.**    But  the  rule 
that  the  co^irts  of  one  state  will  deem  the  interpretative  decisions 
of  another  state  a  part  of  a  statute  adopted  from  that  state  is  not 
an  absolute  one,  to  be  followed  under /all  circumstances.     It  will 
not  be  followed  where  the  construction  urged  to  be  adopted  is 
contrary  to  the  obvious  meaning  of  the  statute  to  be  construed* 
or  would  make  the  statute  unconstitutional  in  the  state  of  adop- 
tion.** 

All  this  could  have  been  done  by  Congress  if  language  had  been  used  speeifi- 
cally  calling  for  such  a  result,  but  it  cahnot  be  aecompli^ed  by  the  mere  'aae 
of  general  terms  which  because  of  the  repeated  rulings  of  the  Department  do 
not  have  the  meaning  to  the  business  community  now  sought  to  be  placed  upon 
them.  It  is,  of  course,  for  the  very  purpose  of  making  men's  rights  dearlr 
understood,  that  the  courts  have  held  that  long  settled  constructions  of  phrases 
by  courts  or  governmental  departments  are  to  be  read  into  statutes  relating 
to  kindred  subject  matters.  The  present  case  is  one  where  this  doctrine  seems 
eminently  reasonable  and  just." 

« U.  8.  V.  Baruch,  223  U.  S.  191 ;  Wabash  Railway  Co.  v.  Edwards,  U.  8. 
Dist  a.:  So.  Dist  N.  Y.;  W.  T.  S.  1919,  1(3962. 

50  Swigart  v.  Baker,  229  U.  S.  187. 

M  Mustard  v.  Elwood,  223  Fed.  225;  Bobinson  v.  Belt,  187  U,  S.  41; 
McDonald  v.  Hovey,  110  U.  S.  619;  Interstate  Commerce  Commission  v.  D.  L. 
&  W.  B.  Co.,  220  U.  S.  235. 

W  Commercial  Travellers  Ass  'n  v.  Bodway,  235  Fed.  370,  374. 

M  Coulam  V.  DouU,  133  U.  8.  216. 

M  Cathcart  v.  Bobinson,  5  Pet.  264. 

55  Whitney  v.  Fox,  166  U.  S.  637. 

Win  re.  Swearinger,  23  Fed.  Cas.  No.  13,683. 
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Strict  or  Liberal  Ooiurtnictioii.  The  authorities  upon  the 
question  of  whether  a  taxing  statute  should  be  strictly  or  liberally 
construed,  or  whether  it  should  be  construed  according  to  some 
medium  ^between  these  two  extremes,  are  in  some  confusion  and  no 
broad  general  rule  can  be  safely  stated.  Excluding  the  construc- 
tion of  tax  exemptions,  which  will  be  treated  hereafter,  three  gen- 
eral lines  of  authority  can  be  traced.  One  line  of  cases'^''  holds 
that,  as  stated  by  the  court  in  a  leading  case  :^^  '  ^  In  the  first  place, 
it  is,  as  I  conceive,  a  general  rule  in  the  interpretation  of  all 
statutes,  levying  taxes  or  duties  upon  subjects  or  citizens,  not  to 
extend  their  provisions,  by  implication,  beyond  the  clear  import  of 
the  language  used,  or  to  enlarge  their  operation  so  as  to  embrace 
matters,  not  specifically  pointed  out,  although  standing  upon  a  close 
analogy.  In  every  case,  therefore,  of  doubt,  such  statutes  are  con- 
strued most  strongly  against  the  government,  and  ih  favor  of  the 
subjects  or  citizens,  because  burdens  are  not  to  be  imposed,  nor 
presumed  to  be  imposed,  beyond  what  the  statutes  expressly  and 
clearly  import.  Revenue  statutes  are  in  no  just  sense  either  reme- 
dial laws  or  laws  founded  upon  any  permanent  public  policy,  and, 
therefore,  are  not  to  be  liberally  construed.  *'  Since  this  decision 
it  has  been  repeatedly  held  by  the  United  States  Supreme  Court 
and  the  inferior  federal  courts  that  the  provisions  of  a  tariff  act 
should  be  liberally  construed  in  favor  of  the  importer,  and  that  in 
cases  of  fair  doubt  as  to  the  construction  of  a  provision  in  such  acts 
the  courts  should  resolve  the  doubt  in  favor  of  the  importer  and 
that  in  such  cases  the  intention  of  Congress  to  impose  a  higher  duty 
should  be  expressed  in  clear  and  unambiguous  language.'^^    And  the 

WU.  S.  V.  Wigglesworth,  2  Stoiy  369,  28  Fed,  Cas.  No.  16,690;  U.  8.  v. 
Jgham,  17  Wall.  504;  U.  S.  v.  Watts,  28  Fed.  Gas.  No.  16,653;  Equitable 
Trust  Co.  V.  8eldon,  8  Fed.  Cas.  No.  4,507.  The  court  said  in  Powers  ▼.  Barney, 
5  Blateh.  202,  ''Duties  are  never  imposed  On  the  citiien  upon  vague  or  doubt- 
ful interpretations."  There  are  early  cases  holding  to  the  contrary  such  as 
U.  8.  V.  Olney,  27  Fed.  Cas.  No.  15,918,  where  a  statute  imposing  a  Ucense  fee 
for  lottery  dealers  was  being  construed  and  the  court  said:  ''A  revenue  law  is 
not  to  be  strictly  construed,  but  rather  the  contrary,  so  as  to  attain  the  ends 
for  which  it  was  enacted."  8ee  Twenty-Eight  Cases,  2  Ben.  63;  Rankin  v. 
Hoyt,  4  How.  327;  8mythe  v.  Fiske,  23  Wall.  374,  380. 

M  U.  S.  V.  Wigglesworth,  2  8tory  369,  28  Fed.  Cas.  No.  16,690. 

ft9Benzinger  v.  U.  8.,  192  U.  8.  38;  American  Net  So  Twine  Co.  v.  Worthing- 
ton,  141  U.  8.  468;  Shallus  v.  U.  8.,  162  Fed.  653;  U.  8.  v.  Tiffany,  160  Fed. 
408;  Hayes  v.  U.  8.,  150  Fed.  63;  Hempstead  v.  Thomas,  122  Fed.  538;  U.  8. 
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same  rule  has  been  applied  in  the  construction  of  other  revenue 
laws,«^  including  the  1909  Law  ^  the  1913  Law,  the  1916  Law, 
and  the  1917  Stamp  Tax  Act^  In  a  comparatiyely  late  case 
construing  the  war  revenue  act  of  June  13, 1898,  imposing  a  sjiecial 
excise  tax  on  sugar  the  Supreme  Court,  adopting  the  lang^aage  of 
the  dissenting  opinion  in  the  Court  below,  held  that  where  the  con- 
struction of  a  tax  law  is  doubtful,  the  doubt  is  to  be  resolved  in 
favor  of  those  upon  whom  the  tax  is  sought  to  be  laid.^  And  in  a 
very  recent  case^  arising  under  the  1913  Law  in  the  Snpreme 
Court,  the  rule  quoted  above  was  restated  as  an  established  rule  of 
construction.  Jhree  recent  cases  in  the  lower  federal  courts  have 
also  stated  generally  with  particular  reference  to  the  1909  Corpo- 
ration  Excise  Tax  Law  that  revenue  laws  should  be  strictly  con- 
strued against  the  government,^  and  it  has  been  held  that  this  rule 

V.  Merck  ft  Co.,  91  FecL  C39,  affirmed  97  Fed.  989;  Bioe  v.  IT.  S.,  53  FedL  910. 
It  has  been  said  that  the  rule  which  gLvea  the  importer  the  benefit  of  a  doabt 
is  limited  to  cases  where  it  relieves  all  importers  of  all  articles  whatsoever  of  the 
class  concerned;  that  it  probably  has  no  practical  use  except  in  cases  of  extra- 
ordinary doubt;  that  it  has  a  more  appropriate  application  when  the  question 
is  one  of  any  tax  at  all;  and  that  the  federal  reports  are  full  of  saita  where 
the  courts  have  not  hesitated  to  perform  the  duty  of  determining  mere  ques- 
tions of  classification  where  it  was  admitted  some  duty  was  to  be  imposed,  in 
fnvor  of  a  higher  rate,  under  circumstances  of  great  difficulty.  (IT.  8.  v. 
Wetherell,  65  Fed.  987.) 

60£idman  v.  Martinez,  184  U.  S.  578;  Treat  v.  White,  181  U.  8.  864;  Gin 
V.  Bartlett,  224  Fed.  927;  Rockefeller  v.  O'Brien,  224  Fed.  541,  affirmed  239 
Fed.  127;  Disston  v.  McQain,  147  Fed.  114;  Wright  v.  Michigan  Central  E. 
Co.,  130  Fed.  843;  McNally  y.  Field,  119  Fed.  445;  Treat  ▼.  Tohoian,  113 
Fed.  892. 

61  Parkview  Building  ft  Loan  As8*n  v.  Herold,  203  Fed.  876,  affirmed  210 
Fed.  577. 

62  Haiku  Sugar  Co.  v.  Johnstone,  249  Fed.  103;  XT.  8.  v.  Ooulby,  251  Fed. 
982,  affirmed  258  Fed.  27  (both  decided  since  the  Gould  case,  cited  hereafter) ; 
Scott  V.  Western  Pac.  By.  Co.,  246  Fed.  545;  see  Miller  v.  Gearin,  258  Fed. 
225  (decided  since  the  Gould  case)  as  to  the  1916  law;  see  Wabash  Railway 
Co.  V.  Edwards,  IT.  S.  Dist.  Gt. ;  So.  Dist.  N.  Y. ;  W.  T.  8.  1919,  %  3962  (decided 
since  the  Gould  case),  as  to  the  1917  Stamp  Tax  Act. 

68  Spreckels  Sugar  Bef .  Co.  v.  McClain,  192  U.  8.  397. 

64  Gould  V.  Gould,  245  U.  S.  151.  It  is  to  be  noted  that  in  this  ease  the 
court  used  almost  identically  the  language  of  Judge  Story  in  the  old  Wiggles- 
worth  case ;  also  that  Mr.  Justice  McBeynolds  makes  no  reference  to  the  StoweU 
case  (cited  hereafter).    See  Crocker  v.  Malley,  249  U.  8.  223. 

6»  Mutual  Benefit  Ins.  Co.  v.  Herold,  198  Fed.  199,  affirmed  201  Fed.  918; 
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applies  especially  where  they  impose  burdens  of  a  special  or  unusual 
character.®^  A  second  line  of  cases  holds  that  revenue  laws  are  not 
to  be  strictly  construed  in  favor  of  the  subject  and  against  the 
state,  but  still  with  reasonable  fairness  to  the  citizen.  It  is  stated 
in  U.  S.  V.  Distilled  Spirits:^  ''In  construing  a  severe  statute, 
declaring  a  heavy  forfeiture,  (and,  according  to  one  construction 
claimed,  for  small  offenses,)  it  is  just  to  say,  that  those  who  are 
called  upon  to  conduct  their  business  affairs  in  view  of  all  its  pro- 
visions, ought  to  be  fairly  apprised  of  its  requirements,  and  of  its 
penalties,  of  whatever  kind.  They  are  bound  to  know  the  law,  but 
lawmakers  owe  to  them  the  duty  to  make  the  law  intelligible ;  and 
those  whose  business  it  is  to  construe  or  expound  a  law  which  is  of 
doubtful  or  double  meaning,  should  nof  incline  to  the  harshest  pos- 
sible meaning,  when  it  is  obvious  that  those  to  whom  it  is  to  be 
applied  may  well  have  been  led  to  trust  in  another  which  is  less 
severe,  but  equally  satisfying  in  its  terms.  This  is  not  saying  that 
laws  of  the  kind  in  question  are  to  be  strictly  construed  in  favor  of 
the  subject  and  against  the  state  but,  only,  that  they  should  be  / 
construed  with  reasonable  fairness  to  the  citizen.  '*  ^  A  third  line  of 
cases  announces  a  rule  much  more  favorable  to  the  government.  As 
stated  in  the  early  cases,  X)enaltie6  annexed  to  violations  of  the 
general  revenue  laws  do  not  make  them  penal  in  the  sense  which 
requires  them  to  be  construed  strictly .••  This  statement  was  ampli- 
fied and  further  explained  in  the  leading  case  of  U.  S.  v.  Stowell,'* 

Anderson  v.  Morria  &  E.  R.  Co.,  216  Fed.  83;  Penn.  Steel  Co.  v.  N.  Y.  City  Co., 
198  Fed.  774,  affirmed  231  U.  8.  144. 

66  Lynch  v.  Union  Trust  Co.,  164  Fed.  161. 

67  U.  8.  V.  Distilled  Spirits,  27  Fed.  Cas.  No.  15,960 ;  10  Blatch.  428. 

68  The  TJ.  8.  V.  Distilled  Spirits  ease  was  a  penalty  ease  arising  under  the 
Internal  Kevenue  Laws  and  the  rule  announced  in  it  seems  to  have  been  modi- 
fied by  the  Stowell  case  (cited  hereafter). 

69  U.  8.  V.  Barrels  of  Spirits,  2  Abb.  (U.  S.)  306,  314;  U.  8.  v.  Cases  of 
Cloth,  Crabbe  356;  Taylor  v.  U.  8.,  3  How.  197;  Qiquot's  Champagne,  3  Wall. 
114,  145;  U.  8.  V.  Hodson,  10  WaU.  395,  406. 

70  U.  8.  y.  Stowell,  133  U.  8.  1.  It  is  ta  be  doubted  whether  in  this  ease  or 
the  case  of  U.  8.  v.  Hodson,  10  Wall.  395,  406,  the  Supreme  Court  meant  to 
overrule  Judge  Story  in  the  Wigglesworth  case.  In  both  cases  the  court  refers 
as  authority  to  the  case  of  Taylor  v.  U.  8.,  3  How.  197,  210,  which  was  decided 
by  Judge  Story  without  mentioning  his  immediately  previous  opinion  in  the 
Wigglesworth  case.  It  seems  highly  improbable  Judge  Story  meant  to  overrule 
himself  in  the  Taylor  case  but  rather  that  he  had  a  distinction  in  mind  between 
revenue  laws  generally  and  statutes  to  prevent  fraud  ux>on  the  revenue.    At 

F.  T.— 54 
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which  was  an  information  on  forfeiture  of  distilling  machinery,  on 
the  theory  that  statutes  to  prevent  frauds  on  the  revenue  are  con- 
sidered as  enacted  for  the  public  good  and  to  suppress  a  publii- 
wrong,  and  therefore,  although  they  impose  penalties  or  forfeitures, 
are  not  to  be  construed,  like  penal  Jaws  generally,  strictly  in  favor 
of  the  defendant;  but  they  are  to  be  fairly  and  reasonably  con- 
strued, so  as  to  carry  ojut  the  intention  of  the  Legislature.  This 
ease  has  been  cited  and  followed  constantly  ''^  notably  in  a  recent 
case''*  in  the  Supreme  Court  construing  certain  forfeiture  provi- 

the  tune  of  the  Wigglesworth  decision  Judge  Story  had  also  decided  the  case 
of  U.  8.  y.  Breed,  24  Fed.  Gas.  No.  14,63S  in  which  he  said  in  part:  "Berenne 
and  duty  acts  are  not  in  the  sen^e  of  the  law  penal  acts;  and  are  not  therefore 
to  be  construed  strictly.  Nor  are  they,  on  the  other  hand,  acts  in  furthcranee 
of  private  rights  and  liberty,  or  remedial;  and  therefore  to  be  construed  with 
extraordinary  liberality.  They  are  to  be  construed  according  to  the  true  import 
and  meaning  of  their  terms;  and  when  the  legislative  intention  is  ascertained, 
that,  and  that  only,  is  to  be  our  guide  in  interpreting  them.  We  are  not  to 
strain  them  to  reach  cases  not  within  their  terms,  even  if  we  might  eonjectare, 
that  public  policy  might  have  reached  those  cases;  nor,  on  the  other  hand, 
are  we  to  restrain  their  terms,  so  as  to  exclude  cases  clearly  within  them, 
simply  because  f  blic  policy  might  possibly  dictate  such  an  exclusioiu''  See 
also  Bankin  v.  Hojt,  4  How.  332;  Smythe  v.  Fiske,  23  WalL  374,  3S0.  In  the 
last  mentioned  case  the  question  was  the  amount  of  duty  on  sUk  ties. 

71  In  the  following  cases  involving  the  construction  of  revenue  laws  with 
particular  reference  to  penal  forfeitures  and  criminal  provisions  for  violations: 
U.  8.  V.  Two  Barrels  of  Whiskey,  96  Fed.  479;  U.  8.  v.  246%  Pounds  of 
Tobacco,  103  Fed.  791;  581  Diamonds  v.  U.  8.,  119  Fed.  556,  561;  XJ.  8.  v. 
Cole,  134  Fed.  697;  U.  8.  v.  Gallant,  177  Fed.  281;  XJ.  8.  v.  Thompson,  189 
Fed.  838.  In  the  following  cases  with  particular  reference  to  bonds  to  protert 
the  government  against  violations:  U.  8.  v.  Nat.  Surety  Oo.,  122  Fed.  904, 
909;  U.  8.  V.  Zemel,  137  Fed.  989;  V.  8.  v.  U.  8.  FideUty  &  G.  06.,  144  Fed. 
866.  In  the  following  cases  as  authority  for  the  liberal  construction  of  miscel 
laneous  laws:  Roberts  v.  Pacific  Nav.  Co.,  104  Fed.  577;  U.  8.  v.  St.  Louis  S. 
W.  By.,  189  Fed.  954,  962;  U.  8.  v.  Bamqey,  197  Fed.  144,  147;  U.  8.  v.  Brown. 
224  Fed.  135;  Johnson  v.  Southern  Pacific  Co.,  196  U.  8.  1.  See  also  Sesnon 
Co.  V.  U.  8.,  182  Fed.  573,  writ  of  certiorari  denied  220  U.  8.  609. 

Before  the  Stowell  decision  there  were  cases  adopting  a  strict  construction 
even  of  statutes  to  prevent  fraudstin  the  revenue.  See  TJ.  8.  v.  84  Boxes  of 
Sugar,  7  Pet.  453  (expressly  disapproved  in  the  Stowell  case) ;  Sixty  Pipes 
Brandy,  10  Wheat.  424;  U.  8.  v.  A  Lot  Silk  UmbreUas,  12  Fed.  412  (citing 
U.  S.  V.  84  Boxes  Sugar) ;  U.  8.  v.  Ten  Cases  Shawls,  28  Fed.  Cas.  No.  16,44S. 
One  case  adopting  a  strict  construction  of  the  statute  to  prevent  frauds  on  the 
revenue  since  the  Stowell  case  is  TJ.  8.  v.  1,150%  Pounds  Celluloid,  82  Fed.  634 
(citing  XJ.  8.  v.  84  Boxes  of  Sugar,  supra,  and  not  ctting  the  Stowell  case). 

78  U.  8.  V.  Graf  DistUling  Co.,  208  U.  8.  198^ 
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sions  of  the  internal  revenue  laws,  and  its  authority  has  never  ^een 
expressly  questioned  or  restricted.  The  latest  statement  of  the 
United  States  Supreme  Court  referred  to  above  '^  makes  it  clear 
that  revenue  laws,  as  to  the  persons  and  things  to  be  taxed  will  be 
strictly  construed  in  the  sense  that  their  provisions  wilh  not  be 
extended  beyond  the  clear  import  of  the  language  used  or  their 
operations  enlarged  so  as  to  embrace  matters  not  specifically  pointed 
out,  and  that  doubt  as  to  such  matters  will  be  resolved  more  strongly 
against  the  government  and  in  favor  of  the  c,itizen.  In  respect  to 
their  penal  provisions,  however,  both  those  working  forfeitures  and 
those  imposing  penalties  or  imprisonment,  rather  than  in  respect 
to  the  question  of  whom  and  what  the  statute  taxes,  it  may  still  be 
that  revenue  laws  will  be  considered  as  remedial  in  their  character 
and  so  liberally  construed  so  as  to  carry  out  the  purpose  of  their 
enactment.''* 

Exemption,  from  TaxatioiL  This  paragraph  deals  only  with 
the  construction  of  the  language  of  a  tax  law  which  exempts. 
The  rules  of  construction  applicable  to  language  which  lays  the 
tax  have  already  been  discussed.'''  The  distinction  between 
the  rules  of  construction  applicable  to  language  laying  the  tax 
and  language  exempting  from  tax  is  important,  for,  as  has  been 
observed,  in  respect  to  the  former,  doubts  will  be  resolved  most 
strongly  against  the  government  and  in  favor  of  the  citizen, 
while  in  respect  to  the  latter,  as  will  appear,  a  most  strict  con- 
struction in  favor  of  the  government  is  called  for.''®  The  taxing 
power  is  of  vital  importance  and  is  essential  to  the  existence  of 
government;  the  whole  community  is  interested  in  maintaining 

78  See  Gould  v.  Gould,  245  U.  S.  151. 

74  This  distinction  will  not  reconcile  all  the  cases.  For  instanoe,  the  early 
cases  of  Smythe  v.  Fiske  (See  Note  70)  and  Bankin  v.  Uojt,  (See  Note  70), 
the  later  cases  of  Hunter  v.  Corning  &  CJo.,  86  Fed.  913;  Lowe  v.  Farbwerke- 
Hoechst  Co.,  240  Fed.  671;  De  Ganay  v.  Lederer,  239  Fed.  568  (affirmed  250 
TJ.  8.  376),  clearly  contemplate  the  application  of  the  liberal  construction  with 
respect  to  subjects  and  objects  of  taxation.  On  the  other  hand,  the  case  of 
IT.  S.  V.  Distilled  Spirits  (See  Note  67)  contemplates  the  application  of  the 
rule  of  liberal  construction  as  announced  in  the  Stowell  case  in  a  modified 
form;  that  is,  neither  liberally  nor  strictly  but  ''with  reasonable  fairness  to 
the  citizen.'* 

75  See  paragraph  headed  '  ^  Strict  or  Liberal  Construction. .' ' 
7eHerold  v.  Parkview  Building  k  Loan  Ass'n,  210  Fed.  577. 
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it  undiminished.''^  Exemptions  from  taxation  are  regarded  as 
in  derogation  of  sovereignty^*  and  it  is  abundantly  established 
that  the  taxing  power  should  never  be  presumed  to  be  relin- 
quished  unless  the  intention  to  do  so  be  declared  in  clear  and 
unambiguous  terms,''*  whieh  will  admit  of  no  other  construc- 
tion •*  and  which  are  too  plain  to  be  mistaken.**  The  existence 
of  a  well  founded  or  rational  doubt  is  equivalent  to  a  denial  of 
a  claim  to  exemption.**.  No  claim  can  be  sustained  unlei^  within 
the  express  letter  or  the  necessary  scope  of  the  exempting 
clause,**  construed  siiciissimi  juris;  ^  an  exemption  will  not  be 
inserted  in  a  statute  by  construction.**  But  this  salutary  rule 
requiring  a  strict  construction  of  exemptions  must  not  be  mis- 
understood. It  is  not  a  substitute  for  all  other  rules  and  does 
not  mean  that  whenever  a  controversy  is  or  can  be  raised  as  to 
the  meaning  of  a  taxing  statute,  such  ambiguity  occurs  as  im- 
mediately and  inevitably  to  determine  its  interpretation.  The 
proper  office  of  the  rule  is  to  help  solve  ambiguities,  not  to  com- 
pel an  immediate  surrender  to  tj^em — ^to  be  an  element  in  de- 
cision, and  effective,  perhaps,  when  all  other  tests  of  meaning 
have  been  employed  which  experience  has  afforded  and  which 
it  is  the  duty  of  courts  to  consider.**  And  so  courts,  in  con- 
struing the  exempting  clauses  of  taxing  statutes,  are  not  re- 
quired to  hunt  for  an  escape  from  an  exemption,  but  will,  where 
the  intent  to  exempt  clearly  appears,  give  effect  to  such  intent 
without  evasion.*'^  ^ 

Rule  of  Oonstmction  Followed  by  the  Treaaury  Deparbnent 
As  a  general  rule  the  construction  by  the  Treasury  Department 

T7  Providence  Bank  v.  Billings,  4  Pet  514;  Christ  Church  v.  Philadelphia 
County,  24  How.  300. 

78  Tazoo  &  Miss.  Valley  R.  Co.  v.  Thomas,  132  U.  S.  174. 

79  Tennessee  v.  Whitworth,  117  U.  S.  139;  Keokuk  &  V7.  B.  Co.  ▼.  Missouri, 
132  U.  S.  301. 

•0  Southwestern  B.  R.  Co.  v.  Wright,  116  V,  8.  231. 
81  Chicago,  etc.,  B.  B.  Co.  v.  Missouri,  120  IT.  S.  569. 

88  Phoenix  Fire  Ins.  Co.  v.  Tennessee,  161  U.  S.  174;  Wright  v.  Georgia  B., 
3tc,  Co.,  216  U.  S.  420. 
88  Ford  y.  Delta  &  Pine  Land  Co.,  164  U.  S.  662. 
84Vicksburg  S.  &  P.  B.  Co.  v.  Dennis,  116  U.  8.  665. 
86  Providence  Bank  v.  Billings,  4  Pet.  514;  U.  8.  v.  Coulby,  251  Fed.  982. 

86  Citizens  Bank  v.  Parker,  192  U.  8.  73. 

87  Buchanan  v.  Enoxville  ft  O.  B.  C6.,  71  Fed.  324. 
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is  such  as  is. most  favorable  to  the  enforcement  of  the  revenue 
laws  and  no  liberal  interpretation  in  favor  of  the  individual  is 
indulged  in.**  In  announcing  this  rule  the  Attorney  General 
cited  the  cases  of  Taylor  v.  U.  S. ;  ••  •  Cliquot  's  Champagne,^ 
U.  S.  V.  Hodson,**  and  Smythe  v.  Piske,**  and  which,  as  has 
been  stated,  construed  both  statutes  to  prevent  frauds  on  the 
revenue  and  the  provisions  of  taxing  statutes  laying  the  tax. 
The  Attorney  Oeneral  does  not  appear  to  have  taken  ac- 
count of  the  distinction  which  has  been  pointed  out""  between 
these  two  kinds  of  provisions,  so  far  as  their  construction  is 
concerned.  As  a  matter  of  practice  the  Treasury  Department 
cannot,  of  course,  assume  the  balanced  judicial  attitude  of  the 
courts  in  interpretation  of  doubtful  points,  as  its  function  is  to 
administer  the  law  and  its  duty,  primarily,  to  collect  revenue. 
However,  in  some  cases  the  Department  has  gone  to  great  length 
in  making  a  liberal  interpretation  favorable  to  tl^e  taxpayer.*" 

• 

88 18  Op.  Attj.  Gen.  24^. 

88^3  How.  197,  210. 

90  3  Wail.  lU. 

8110  Wall.  396. 

88  23  WalL  374. 

88Gompare^  for  instance,  the  Excesa^Profits  Tax  Law  of  1917  (Act  of 
Oetober  3,  1917),  with  the  Begolationa  No.  41,  especially  |210  of  that  law 
with  Beg.  41,  Alt.  t62. 
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BEVENUE  AOi  OF  1916. 

Under  the  1916  Law,  as  amended;  a  corporation  mi^ht  deduct  the  amount 
of  interest  paid  within  the  year  on  its  indebtedness  (except  indebtedness  in. 
curred  for  the  purchase  of  obligations  or  securities)  the  interest  upon  which 
was  exempt  from  taxation  as  income  under  the  law)  to  an  amount  of  such 
indebtedness  not  in  excess  of  the  sum  of  (a)  the  entire  amount  of  the  paid  up 
capital  stock  outstanding  at  the  close  of  the  year,  or,  if  no  capital  stock,  the 
entire  amount  of  capital  employed  'i£  the  business  at  the  dose  of  the  year, 
and  (b)  one-half  of  its  interest^bearing  indebtedness  then  outstanding.  In 
the  case  of  interest  paid  on  indebtedness  wholly  secured  by  property  collateral, 
tangible  or  intangible,  the  subject  of  sale  or  hypothecation  in  the  ordinary 
business  of  the  corporation,  as  a  dealer  only  in  the  property  constituting  such 
collateral,  or  in  loaning  the  funds  thereby  procured,  the  total  interest  might  be 
deducted  as  a  part  of  the  expense  of  doing  business,  on  an  amount  of  such 
indebtedness  not  in  excess  of  the  actual  value  of  such  property  collateral. 
(Bevenue  Act  of  1916,  f  12.) 

Beason  for  the  Limitation.  This  arbitrary  limitation  upon  the  amount  of 
interest  deductible  by  a  corporation  was  a  8U|;yival  of  a  provision  of  the  1909 
Law,  which  imposed  an  excise  tax  on  corporations  measured  by  the  amount  of 
income.  In  construing  the  1909  Law  the  Supreme  Court  held  that  it  was  not 
in  any  proper  sense  an  income  tax  law,  but  was  an  excise  tax  upon  the  conduct 
of  business  in  a  corporate  capacity,  the  tax  being  measured  by  reference  to  the 
income.  In  limiting  the  amount  of  interest  which  a  corporation  could  deduct 
under  that  law  Congress  evidently  had  in  view  the  fact  that  some  corporations 
carry  a  current  indebtedness  exceeding  the  amount  of  paid  up  capital  stock 
and  with  respect  to  spch  corporations  intended  to  limit  the  interest  deduction 
to  80  much  of  the  indebtedness  as  did  not  exceed  the  capital.  It  appears  that 
Congress  deemed  that  where  the  indebtedness  exceeded  that  capital  it  should 
no  longer  be  treated  as  an  incident,  but  should  be  considered  as  a  principal 
object  of  the  corporate  activities,  and  that  the  operations  of  such  a  corporation 
were  conducted  more  for  the  benefit  of  the  creditors  than  of  the  stockholders. 
There  is  no  question  of  the  power  of  Congress  to  adopt  such  a  basis  of  dis 
tlnetion.  (Anderson  v.  42  Broadway  Co.,  239  T7.  8.  69,  reversing  213  Fed.  777.) 
While  the  reason  for  such  arbitrary  limitation  was  excellent  in  the  case  of  a 
tax  such  as  that  imposed  by  the  1909  Law,  which  could  otherwise  have  been 
avoided  by  the  conversion  of  capital  into  indebtedness,  the  reason  applies  witli 
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much  leas  force  to  the  1916  Law  where  the  income  which  was  not  taxed  to  the 
corporation  became  taxable  to  the  bondholder.  To  the  extent,  therefore,  that 
a  corporation  was  not  permitted  to  deduct  all  of  the  interest  paid  on  its  in. 
debtedness  such  interest  was  subject  to  tax  both  to  th^  corporation  and  to  the 
bondholder.  This  did  not  throw  a  double  burden  on  the  bondholder,  but  threv 
an  extra  burden  on  the  stockholders  of  the  corporation  who  were  deprired  of 
earnings  to  the  extent  that  interest  paid  to  bondholders  was  taxed  to  the 
corporation.  The  arbitrary  limitation  resulted  in  the  creation  of  a  fietitaooi 
income  On  which  the  corporation  wss  taxed,  and  sinc0  such  fictitious  income 
not  only  was  subject  to  a  heavy  income  tax  but  entered  veiy  materially  into  the 
computation  of  an  extraordinarily  heavy  excess-profits  tax,  the  provision 
operated  with  rank  injustice  in  the  case  of  corporations  which  had  an  indebted- 
ness ^eatly  in  excess  of^their  capital  stock.  In  fact,  it  seems  ineyitablp  that 
real  estate  corporations  such  as  the  Forty-two  ^(oadway  Co.,  which  raised  the 
question  under  the  1909  Law,  would,  under  the  1916  income  tax  and  excess 
profits  tax  laws,  incur  such  heavy  tax  burdens  as  to  place  them  in  grave  danger 
of  insolvency. 

Interest-Bearing  Indebtedness.  The  interest^bearing  indebtedness  referred 
to  in  this  provision  of  the  1916  Law  did  nOt  include  preferred  capital  stock; 
interest  or  dividends  paid  upon  such  itock  was  not  deductible  from  grocet 
income.  (Revenue  Act  of  1916,  f  12.)  It  did  not  include  indebtedness  secured 
by  collateral  subject  to  sale.  Under  the  1909  Law,  if  a  corporation  took  title 
to  real  property  subject  .to  a  mortgage  but  did  not  assume  the  indebtedness 
secured  thereby,  the  interest  could  be  deducted  in  full,  as  this  would  not  be 
a  payment  by  the  corporation  owning  the  property  subject  to  such  lien  on  its 
own  indebtedness,  because  the  indebtedness  was  not  its  bonded  or  other  in- 
debtedness, but  an  indebtedness  created  by  a  third  party  and  charged  as  a  lien 
upon  the  land  acquired,  subject  thereto,  by  the  purchasing  corporation.  (28 
Op.  ^tty.  Gen.  198.)  But  the  1916  Law  did  not  permit  of  this  construction 
since  it  provided  that  ''payments  required  to  be  made  as  a  condition  to  the 
continued  use  or  possession  of  property,"  as  the  phrsse  appeared  in  the  1909 
and  1913  Laws,  must  be  with  respect  to  property  ''to  which  the  corporation 
has  not  taken  or  is  not  taking  title  or  in  which  it  has  no  equity."  Where  a 
corporation  purchased  property  encumbered  by  a  mortgage  or  other  lien  and 
the  amount  thereof  was  a  part  of  and  included  in  the  purchase  price,  upon  the 
payment  of  which  the  title  vested  absolute  in  the  purchaser,  the  porchaser 
assumed  the  indebtedness  on  the  property  thus  purchased  and  interest  thereon 
partook  in  no  degree  of  the  nature  of  rental  or  franchise  charges  and  its 
deduction  was  limited  by  the  provisions  of  law.  (T.  P.  1865.)  If  a  corporation 
had  an  equity  in  or  was  purchasing  for  its  own  use  the  real  estate  ui>on  which 
a  mortgage  was  a  prior  lien  and  the  corporation  assumed  the  payment  of 
interest,  the  indebtedness  was  held  to  be  indebtedness  of  the  corporation  and 
interest  paid  on  such  mortgage  was  deductible  only  within  the  limit  fixed  by 
the  law.  (Reg.  33,  Art.  148.)  A  corporation,  which  did  a  brokerage  business 
and  bought  securities  for  ite  customers,  who  paid  only  a  part  of  the  purchase 
price,  paying  interest  on  balanccsi  the  corporation  also  paying  for  the  securi- 
ties purchased  only  part  of  the  purchase  price  and  owing  balances  on  which  it 
paid  interest,  including  in  return  of  gross  income  the  diiferenoe  between  the 
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interest  received  and  the  interest  paid,  was  held  to  have  made  an  incorrect 
return.  The  interest  received  by  th^  corporation  frcHn  its  customers  should 
have  been  included  in  gross  income.  In  determining  net  income,  interest  could 
be  deducted  only  to  an  amount  not  exceeding  the  paid-up  capital  stock  out- 
standing at  the  close  of  the  year.  (Altheimer  ft  Bawlings  Investment  Co.  v. 
Allen,  246  Fed.  270,  petition  for  a  writ  of  certiorari  denied  November  ^18, 
1918;  Middlesex  Banking  Co.  v.  Eaton,  233  Fed.  87;  T.  D.  2441.) 

Indebtedness  Bearing  Different  Bates  of  Interest.  Where  a  corporation  had 
several  classes  of  indebtedness  bearing  different  rates  of  interest  and  the 
aggregate  amount  of  indebtedness  exceeded  the  limit  allowed  by  law,  the 
indebtedness  bearing  ^he  highest  rate  might  be  first  considered  in  computing 
the  interest  deduction,  and  the  balance,  if  any,  computed  on  the  indebtedness 
bearing  the  next  lower  rate  and  so  on  until  the  interest  on  the  maximum  prin- 
cipal allowed  was  computed.     (Beg.  33,  Art.  151.) 

Indebtedness  Outstanding  at  Close  of  the  Tefur.  From  the  amount  of  in- 
debtedness to  be  reported  as  indebtedness  outstanding  at  the  close  of  the  year 
was  required  to  be  eliminated  all  indebtedness  incurred  in  the  purchase  of 
securities  the  income  from  which  was  not  subject  to  the  income  tax.  (Beg. 
33  Bev.,  Art.  95.)  Such  amount  should  not  include  indebtedness  which  was  not 
bearing  interest.  If  no  Indebtedness  was  outstanding  at  the  close  of  the  year, 
the  maximum  deduction  allowable  on  account  of  interest  paid  would  be  meas- 
ured by  an  amount  of  indebtedness  not  exceeding  at  any  time  within  the  year 
the  entire  paid  up  capital  ^toek  outstanding  at  the  close  of  the  year;  that  is, 
in  such  case  the  capital  stock  outstanding  at  the  close  of  the  year  measured 
the  highest  amount  of  indebtedness  upon  which  deductible  interest  could  be 
computed.  (T.  D.  1960.)  Where  the  indebtedness  of  a  corporation  varied 
from  month  to  month  so  that  during  portions  of  the  year  the  interest-bearing 
indebtedness  outstanding  was  greatly  in  excess  of  the  maximum  principal  upon 
which  interest  could  be  calculated  and  in  other  portions  of  the  year  less  than 
such  mftTimnm  principal,  the  corporation  was  limited  to  a  deduction  which 
represented  the  amount  of  Interest  actually  paid  during  the  year  but  at  all  • 
timeg  witMn  the  Umitation  fixed  by  law,  and  was  not  allowed  to  deduct  the 
total  amount  of  interest  paid  during  the  year,  even  though  at  the  rate  of 
interest  paid  (6%)  puch  amount  was  less  than  6%  of  the  maximum  principfil. 
(Letter  from  Treasury  Department  dated  April  29,  1918;  I.  T.  S.,  1918,  f  3344.) 

Paid  Up  Capital  Stock  Outstanding  at  the  Close  of  the  Year.  (See  Asso- 
ciated Pipe  Line  Co.  v.  U.  S.,  258  Fed.  800.)  This  phrase  meant  the  par 
value  of  shares  issued  as  reported  in  Item  1  of  the  return  from  and  did  not 
include  the  surplus  carried  by  the  corporation.  The  full  amount  of  stock 
represented  by  the  par  value  of  the  shares  Issued  was  regarded  as  the  paid 
up  capital  stock,  except  when  such  stock  was  assessable  on  account  of  de- 
ferred payments,  or  payable  in  installments,  in  which  case  the  amount  ae- 
tually  paid  on  such  shares  constituted  the  actual  paid  up  capital  stock.  (T. 
D.  2090;  Beg.  33,  Art.  95.)  Where  the  capital  stock  of  the  corporation  was 
issued  without  par  or  nominal  value,  the  law  provided  that  the  amount  of 
capital  stock  as  represented  by  such  shares  would  be  the  amount  of  cash  or 
its  equivalent  paid  or  transferred  to  the  corporation  as  a  consideration  for 
•seh  shares.   If  such  shares  were  issued  as  a  bonus  in  connection  with  shares 
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of  preferred  stocky  the  par  value  of  the  preferred  stock  would  be  the  limit 
whieh  might  be  claimed  as  paid  up  capital  stock.  If  both  common  and  pre- 
ferred were  issued  for  caah  or  other  equivalent  couaiderationi  the  amount 
would  be  the  par  value  of  the  preferred  stock  plus  the  amount  actually  paid 
in  on  the  shares  issued  without  par  value.  (Letter -from  Treasury  Depart- 
ment dated  January  13^  1916;  L  T.  S.  1918,  \  1767.)  Neither  in  the  ease  of 
stock  issued  with  a  par  value  nor  in  the  case  of.  stock  issued  without  par 
value  could  the  amount  of  paid  up  capital  stock  be  increased  except  as  new 
capital  was  paid  in  and  for  which  additional  shares  were  issued.  (Letter  from 
Treasury  Department  dated  January  13, 1916;  I.  T.  S.  1918,  ^  1767.) 

Interest  Paid  by  Banks  on  Deposits.  In  the  case  of  a  bank,  banking  asso- 
ciation, loan  or  trust  company,  the  interest  paid  on  deposits  or  on  mone>'s 
received  for  investment  and  secured  by  interest-bearing  certificates  of  in- 
debtedness issued  by  such  banks,  banking  association,  loan  or  trust  com- 
pany was  permitted  to  be  deducted  in  fulL  Where  a  corporation,  chartered 
as  a  bank,  was  engaged  in  the  business  of  selling  debenture  bonds  and 
guaranteed  real  estate  securities,  by  a  method  by  whieh  it  both  paid  and 
received  interest,  it  was  held  under  the  1909  Law  that  the  interest  paid  out 
could  not  be  deducted  in  full  as  interest  paid  on  deposits,  the  transaction  in 
no  way  being  a  banking  transaction.  (Middlesex  Banking  Co.  v.  Eaton,  232 
Fed.  87.)  Such  interest  could  probably  be  deducted  as  inteerst  paid  on  in- 
debtedness secured  by  collateral. 

Car  Trust  Certificates.  Bailroad  companies  were  permitted  to  include 
these  trust  certificates  in  the  amount  of  their  bonded  or  other  indebtedness 
reported.    (Beg.  33  Bev.,  Art.  188.) 

Interest  on  Indebtedness  Secured  by  Collateral.  The  deduction  of  aneh 
interest  was  permitted  without  limit  provided  (a)  the  indebtedness  was 
wholly  secured  by  property  collateral,  tangible  or  intangible,  (b)  the  col- 
lateral was  the  subject  of  sale  or  hypothecation  in  the  ordinary  busineae  ot 
the  corporation  as  a  dealer  in  such  property  or  in  loaning  the  funds  therebr 
produced  and  (c)  the  indebtedness  did  not  exceed  the  actual  value  of  sucb 
property  collateral.  Such  interest  was  deductible  not  as  interest  paid,  but 
as  an  expense  of  doing  business.  The  deduction  was  required  to  be  stated 
separately  in  the  return  of  annual  net  income  and  was  required  to  be  segre- 
gated from  indebtedness  not  so  secured.  Failure  to  segregate  the  two  forms 
of  indebtedness  resulted  in  a  suspension  or  disallowance  of  the  amount 
claimed.     (T.  D.  1993.) 

Collateral  the  Subject  of  Sale.  This  phrase  as  used  in  the  law  referred  to 
tangible  or  intangible  property  bound  for  the  performance  of  certain  cove- 
nants or  payment  of  certain  obligations.  Beal  estate  owned  and  mortgaged 
by  corporations  organized  for  and  engaged  in  the  business  of  buying,  selling 
and  dealing  in  real  estate,  warehouse  receipts  representing  property  the  sub- 
ject of  sale  in' the  ordinary  business  of  the  corporations  owning  same,  and 
which  warehouse  receipts  were  pledged  as  collateral  for  such  corporations' 
own  debt,  were  examples  where  the  interest  would  be  deductible  without 
limit.  (T.  D.  2090.)  If  a  corporation  whose  ordinary  business  was  the  pur- 
chase and  sale  of  real  estate  had  an  office  building  under  mortgage,  which 
office  building  was  not  subject  to  sale  in  the  ordinary  business  of  the  eor- 
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portion^  the  interest  paid  on  such  mortgage  might  not  be  deducted  without 
limit.     (T.  D.  2137.) 

As  a  Dealer  Only.  The  only  eorporations  allowed  under  this  proviso  to 
deduct  interest  in  full  were  those  organized  and  operated  for  the  pur- 
pose of  buying,  selling  and  dealing  in  the  particular  kind  of  property 
upon  which  the  mortgage  was  given,  and  the  particular  property  pledged  ' 
for  the  debt  upon  which  thd  interest  wa^  paid  was  required  to  be  the  sub- 
ject of  sale  in  the  ordinary  business  of  the  corporation.    (T.  D.  1993.) 

Ordinary  Business  of  the  Ck)rporation.  Where  a  corporation  dealt  in  the 
property  serving  as  collateral  for  the  indebtedness  as  a  matter  of  its  ordi- 
nary business,  deduction  might  be  made  in  full,  but  where  the  property  was 
held  by 'it  for  the  pu^ose  of,  or  as  an  instrument  in  carrying  on,  its  ordi- 
nary business  such  as  the  right8>;0f  way  and  other  property  of  public  utility 
companies,  permanent  office  buildings  and  property  of  like  character  held 
or  occupied  for  the  particular  use  or  purpose  or  the  furtherance  of  the  ob- 
jects of  the  corporation,  the  property  was  held  not  to  be  the  subject  of  sale 
in  its  ordinary  business,  but  to  be  o<Kupied  or  used  as  an  instrument  of  car- 
rying on  the  Ordinary  business  for  the  transaction  of  which  the  corporation 
was  organized.  The  fact  that  such  property  might  be  subject  to  sale  under 
extraordinary  or  peculiar  conditions  did  not  qualify  it  as  collateral.  (T.  D. 
1993.) 
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ESTHiATION  OF  BECX>VB»ABLE  TJKDEBGSOUND 

£ESEBVEa  OF  OIL. 

There  has  been  a  siacere  effort  oi^  the  part  of  many  petroleum  engineers  and 
technologists  during  the  past  few  years  to  devise  a  rational  system  for  esti- 
mating underground  reserves  of  oil.  Much  valuable  work  along  this  line 
has  been  done  by  various  engineers  and  results  have  been  given  out  from 
time  to  time  in  the  publications  of  the  technical  societies  and  Qovemment 
bureaus. 

All  sorts  of  methods  and  systems  haVe  been  devised  and  most  of  them 
have  merit,  but  the  great  difficulty  has  been  to  find  one  capable  of  general 
application. 

Since  the  enactment  of  the  income  knd  war  revenue  tax  laws  producers 
have  become  much  interested  in  this  work,  as  they,  as  well  as  the  tech- 
nologists engaged  in  it,  realize  that  the  only  channel  through  which  might 
come  equalization  of  the  tax  burden  on  them  is  in  the  proper  valuation 
(when  permissible)  of  oil  properties,  careful  estimates  of  the  underground 
reserves,  and  then  the  use  of  these  two  factor  in  the  computation  of  proper 
depletion  allowances.  . 

During  the  autumn  of  the  year  1918,  the  Internal  Bevenue  Bureau  of  the 
Treasury  Department,  with  the  active  cooperation  of  operators  in  the  various 
districts,  undertook  the  collection  and  tabulation  of  production  data  from 
all  the  fields  in  the  United  States  for  the  purpose  of  making  an  intensive 
study  of  depletion.  Records  of  production  of  thousands  of  properties  were 
collected  and  tabulated.  These  were  carefully  gone  over  and  studied  by  the 
most  competent  and  experienced  men  iujthe  country  and  the  average  future 
production  curves  and  tables  reproduced  on  succeeding  pages  of  this  man- 
ual are  the  result  of  their  work. 

This  study  has  confirmed  the  belief  heretofore  held  that  it  is  possible  to 
make  estimates  of  recoverable  underground  reserves  of  oil  within  reason- 
ably narrow  limits.  It  has  shown  that  in  the  making  of  such  estimates  it  is 
simplest  and  safest  to  use  some  variation  of  production  curve  methods,  be- 
cause by  the  use  of  the  productive  history  of  a  well  or  property  as  a  basis 
for  a  prediction  of  its  future,  estimation  is  confined  to  the  future  and  the 
personal  equation  thus  reduced  to  a  minimum. 

Production  curves  and  the  n\ethods  for  using  them  in  making  estimates 
of  underground  reserves  are  very  fully  described  in  section  A  foUo^ving.  It 
may  not  be  out  of  place  here,  however,  to  state  briefly  that  a  production 
curve  is  a  graphic  representation  of  the  decline  in  production  of  a  well  or 
group  of  wells,  and  that  the  problem  presented  to  the  estimator  is  the  ex- 
trapolation or  extension  of  the  curve  from  the  period  of  last  recorded  pro- 
duction to  the  economic  limit  for  the  property. 

A  method  devised  for  use  in  the  older  fields  uses  an  average  decline 
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curve  for  this  purpose,  because  a  careful  comparison  of  production  records 
shows  that  while  the  rate  of  decline  in  production  varies  widely  over  the 
country  as  a  whole,  when  the  production  records  from  smaller  units  such  aa 
pools  are  tabulated,  the  decline  rates  of  individual  wells  or  properties  show 
a  striking  similarity,  although  there  may^be  wide  variations  in  gross  pro- 
duction figures.  In  view  of  this  fact,  the  data  collected  are  grouped  accord- 
ing to  pools,  and  a  curve  plotted  to  show  the  average  decline  in  production 
per  well  for  th&  pool.  This  curve,  or  such  portion  of  it  aa  is  necessary,  is 
reproduced  in  the  extrapolation  of  the  decline  curve  for  any  particular  prop- 
erty within  the  district,  but  it  must  be  used  with  caution  because  this  aver- 
age decline  curve  is  only  an  average,  and  the  probabilities  are  that  each 
group  of  wells  within  the  district  is  either  above  or  below  the  average. 
However,  with  care  and  the  use  of  judgment,  the  decline  curves  of  any  par- 
ticular property  may  be  extended  in  this  manner  ^d  the  results  made  to 
show  very  conservatively  and  within  reasonable  limits  just  what  the  prop- 
erty may  be  expected  to  produce  in  the  future. 

To  make  the  average  decline  curve  the  graphs  from  the  production 
records  for  all  the  tracts  in  the  district  are  assembled  and  assorted  according 
to  the  axiiount  of  production  in  the  last  year  shown  and  arranged  in  ascend- 
ing order.  The  average  interval  of  time  required  for  the  decline  between 
certain  arbitrarily  fixed  points,  such  as  from  1(K)  barrels  to  50  barrels,  or 
1,000  barrels  to  500  barrels,  is  found  by  ascertaining  the  numerical  average 
of  the  time  interval  required  for  sucl^  decline  on  each  of  the  properties 
in  the  district.  The  average  declines  so  obtained  are  plotted  and  the 
resultant  curve  represents  a  true  numerical  average  decline  for  every  well 
in  the  district. 

This  curve  is  simply  an  average  of  averages  in  decline  ^d  deals  with 
known  factors  only. 

Its  greatest  fault  seems  to  lie  in  the  fact  that  in  the  computation  of 
averages,  only  the  records  of  those  wells  which  are  exhausted,  or  very 
nearly  so,  can  be  used  in  the  construction  of  the  lower  end  of  the  curve, 
and  usually  the  best  wells  are  at  the  same  time  producing  at  a  rate  which 
may  be  considerably  above  the  economic  limit  of  the  field.  Consequently, 
the  tendency  of  the  lower  end  of  the  curve  is  to  show  that  the  underground 
reserves  are  somewhat  less  than  they  will  actually  prove  to  be. 

The  advantage  in  the  use  of  this  method  lies  in  the  fact  that  all  produc- 
tion records,  no  matter  how  erratic  they  may  be,  are  used  in  its  construc- 
tion, without  any  smoothing  out  processes.  A  further  advantage  is  that 
the  personal  equation  as  a  factor  in  its  construction  is  entirely  eliminated. 

This  is  only  one  of  many  methods  devised  for  making  an  average  decline 
curve,  and  in  turn  the  average  decline  curve  is  only  one  way  of  estimating 
reserves  by  production  curve  methods. 

Por  the  convenience  of  those  not  accustomed  to  reading  valuea  from 
curves,  tables  have  been  prepared  showing  the  average  future  production 
which  may  be  expected  from  a  well  in  most  of  the  districts  in  the  country 
if  the  production  for  the  taxable  year  is  known.  Curves  and  tables  are 
the  same  thing  in  different  form. 

One  thing,  however,  must  be  borne  in  mind.    These  curves  and  tables 
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represent  a/oerage  conditionB  only  in  the  field  or  pool  to  which  they  apply- 
Everyone  knows  that  an  average  well  or  jJtoperty  is  seldom  encountered,  so 
.in  the  application  of  curves  or  tables  to  a  specific  property  due  allo^ranee 
must  be  made. 

A  striking  feature  observed  in  connection  with  the  study  of  these  eiirve§ 
is  that  many  decline  curves  of  individual  wells  or  properties  which  are 
anywhere  near  symmetrical,  seem  to  assume  approximately  the  shape  of  an 
hyperbola.  Much  interesting  work  has  been  done  in  the  investigation  of 
this  feature  with  a  view  to  the  extrapolation  'of  decline  curves  mathemati- 
cally, because  if  a  true  decline  curve  is  hyperbolic  in  form,  when  plotted 
on  logarithmic  coordinate  paper  it  becomes  a  straight  line,  with  the  unknown 
factor  in  its  equation,  which  is  the  slope  of  the  line,  definitely  fixed  in 
.the  earlier  periods  of  production.  This  method  of  extrapolation  of  deeline 
curves  is  worthy  of  consideration,  but  until  better  understood  it  must  be 
used  with  extreme  caution. 

As  an  essential  element  in  calculating  depletion,  allowances  in  the  estima- 
tion of  underground  reserves,  the  rather  full  discussion  of  the  methods 
found  best  for  making  these  estimates  by  investigators  working  witk  the 
department  is  given  in  this  manual,  for  no  single  method  or  formula  wbicb 
may  be  generally  applied  has  been  found. 

The  statement  has  been  made  many  times  in  these  pages,  and  can  not  be 
too  strongly  emphasized,  that  the  curves  and  tables  presented  herewith 
represent  only  average  conditions. 

In  many  cases  they  may  be  used  safely  by  the  operator  of  a  single 
property.  Where,  however,  holdings  in  any  field  or  district  are  in  any  way 
extensive,  it  will,  in  most  cases,  be  necessary  for  the  operator  to  make 
special  estimates,  using  any  or  all  of  the  methods  discussed  in  this  manual, 
or  it  may  even  be  found  necessary  to  devise  new  combinations  to  fit  the 
peculiarities  of  a  particular  tract. 

In  any  event,  care,  skill,  and  judgment  must  be  exercised  to  the  utmost, 
and  it  is  believed  that  the  effort  expended  in  this  work  on  the  part  of  the 
oil  producer  will  be  repaid  many  fold.  Not  only  from  a  tax  standpoint  will 
this  benefit  come.  A  full  knowledge  of  conditions  such  as  will  be  brought 
out  by  a  study  of  this  problem  will  put  the  oil-producing  business  generailv 
on  the  much  firmer  and  safer  foundation  to  which  it  is  rightfully  entitled. 

METHODS   OP  ESTIMATING  BECOVEEABLE  OIL  BE8ERVE8. 

Eatimation  of  recoverable  oil  is  x>ossible. — The  estimation  of  the  future 
production  of  oil  wells  or  of  the  recoverable  oil  underlying  a  property  in 
the  past  has  been  considered  an  almost  unsolvable  problem,  but  scientific 
progress  has  disclosed  reasonably  accurate  solutions,  especially  where  suf- 
ficient dependable  data  are  brought  together  and  arranged  in  an  orderly 
manner,  for  then  it  becomes  evident  that  there  is  "a  system  to  things"  and 
that  "freaks"  are  comparatively  few.  The  recovery  of  oil  is  controlled 
by  scientific  laws,  and  where  enough  facts  are  known  these  laws  make 
themselves  manifest.  , 

I>uring  the  past  ten  years  many  petroleum  engineers  have  been  working 
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on  the  problem  of  estimating  the  future  production  of  oil  wells  and  much 
progress  has  been  made.  In  tsu&i,  wh^n  enough  facte  are  available,  sur- 
prisingly close  estimates  are  usually  possil^le,  and  in  the  future,  as  more 
and  -more  data  are  compiled  and  analyzed,  it  will  be  possible  to  mal^e  much 
closer  estimates. 

Plotting  Production  Curves. — ^The  production-curve  method  is  one  of  the 
simplest  and,  when  sufficient  data  are  available,  is,  perhaps,  the  most 
accurate  of  all  the  methods  for  eatimating  the  future  production  of  oil^ 
wells.  A  production  curve  is  a  graphical  record  of  the  production  of  a 
well  or  group  of  wells,  plotted  on  coordinate  paper  (fig.  1).  It  is  desirable 
to  have  the  production  records  of  individual  wells,  but  as  these  are  kept 
in  but  a  few  fields,  it  is  usually  necessary  to  use  the  production  record  of 
the  group  of  wells  on  a  property. 

To  provide  a  basis  of  comparison  between  wells,  the  yearly  production  of 
a  property  is  divided  by  the  number  of  wells  producing  each  year,  thus 
giving  the  average  production  per. well  for  each  year.  The  record  of  an 
Oklahoma  property  that  has  been  prepared  for  plotting  in  a  production 
curve  is  given  herewith. 

Year  Production 

Barrels 

1906    46,860 

1907    •. 31,717 

1908  ....'. 15,003 

1909 11,031 

1910   7,047 

1911    : 4,522 

1912   2,462 

1913   1,641 

1914   1,061 

1915    578 

1916 218 

On  a  sheet  of  coordinate  paper,  as  in  figure  1,  the  spaces  between  the  light 
horizontal  lines  represent  100  barrels  each  and  those  between  the  heavy  lines 
which  are  ten  times  as  far  apart,  represent  1,000  barrels  each.  The  heavy 
vertical  lines  represent  years;  thus,  space  between  the  horizontal  lines 
represents  production  and  between  the  vertical  lines  time.  For  convenience, 
these  lines  are  labeled  on  the  margins  as  in  figures  1  and  2. 

Taking  the  record  given,  the  first  year  is  1906,  during  which  year  the 
average  production  for  each  well  was  9,372  barrels.  A  point  is  then  made 
on  the  vertical  line  representing  the  year  1906  and  a  distance  representing 
9,372  barrels  above  the  bottom,  which  is  9  heavy  lines  and  3%  light  lines. 
Sii^ilarly  a  point  is  made  on  the  line  representing  1907,  5  heavy  lines  and 
3  light  lines  above  the  bottom.  And  on  the  line  representing  1908,  2  heavy 
and  5  light  lines  above  the  bottom  show  the  production  of  2,501  barrolfl 
for  that  year.  The  production  for  the  rest  of  the  years  are  then  plotted 
and  the  points  connected  up  by  lines  to  make  the  curve  as  in  figure  1.    It 


Wells 

Average 

producing 

per  well 

Barrels 

5 

9,372 

6 

5,286 

6 

2,601 

6     . 

1,838 

6 

1,174 

6 

754 

6 

410 

6 

274 

6 

177 

6 

96 

6 

36 
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will  be  observed  at  once  that  the  plotted  record  makes  a  fairly  regular 
and  symmetrical  curve. 

Manifestly,  there  is  a  certain  relation  between  the  production  of  the 
successive  years  that  is  not  easily  seen  in  the  column  of  figures  from  which 
this  curve  was  derived.  Plotting  production  records  in  this  manner  has 
many  advantages  and  penmits  the  mind  to  grasp  readily  facts  that  other- 
wise would  be  obicured  in  a  mass  of  figures. 

Estimating  Future  Production  by  Production  Curves. — ^Many  thousand  pro- 
duction or  decline  curves  have  been  plotted  by  petroleum  engineers  in  the 
manner  shown,  and  from  this  wide  experience  it  has  developed  that  the  relation- 
ships between  the  production  of  various  years  are  such  that^  the  curves  are 
usually  notably  symmetricaL  Furthermore,  it  has  been  found  that  such 
curves  can  be  extended  beyond  the  actual  period  of  production  by  continuing 
the  curves  in  accordance  with  their  symmetry  and  that  such  projections^  if 
skillfully  made,  provide  fairly  trustworthy  estimates  of  the  future  production 
of  the  welL 

The  estimation  of  the  future  production  by.  the  curves  of  past  production 
is  illustrated  in  figure  2.  The  actual  record  extends  six  years — ^from  1911 
to  1916 — and  is  shown  by  the  small  circles  connected  by  the  heavy  Hues.  The 
dotted  line  shows  the  symmetry  of  this  portion  of  the  curve  and  beyond  the  year 
1916,  shows  the  extension  from  which  estimates  of  future  productions  are  "made 
up  to  the  year  1925.  For  1917^  the  estimated  production  is  1,700  barrels,  for 
1918,  1,500  barrels,  and  for  1919,  1,300  barrels.  By  adding  these  estimates 
of  the  future  years,  an  estimate  of  the  total  future  production  is  obtained. 

It  is  to  be  noted  that  production  curves  like  figures  1  and  2  deal  with  actual 
facts  and  conditions  on  particular  properties  Only  the  oil  gauged  is  con- 
sidered, hence  all  the  various  practical  facts  of  field  conditions  are  automatically 
taken  into  account.  The  extension  of  the  curve  estimating  future  production  is 
based  on  the  past  behavior  of  the  wells  on  the  particular  property  which  es- 
tablished the  symmetry  of  the  curve.  This  symmetry  is  not  accidental  but 
is  the  result  of  underlying  natural  laws  governing  the  expulsion  of  the  oil  from 
the  producing  strata.  In  figure  1  it  is  evident  that  the  production  of  the  last 
six  years  could  have  been  closely  estimated  from  the  production  curve  of  the 
"first  five  years.  This  method  and  others  based  on  it  have  proved  satisfactory 
in  the  appraisal  of  many  large  properties.  ^ 

Obviously,  manner  of  operation,  accidents,  and  other  factors  will  influence  the 
future  production  just  as  they  have  the  past  production  but  experience  has 
shown  that  ordinarily,  these  are  not  likely  to  cause  wide  deviation  from  es- 
timates that  have  been  carefully  made.  Examination  of  the  individual  pro- 
duction records  will  show  whether  the  probability  of  such  occurrences  will 
make  estimates  unsafe. 

The  Appraisal-Curve  Method. — The  production-curve  method,  just  discussed, 
necessitates  a  record  of  at  least  four  years  before  any  reliable  estimate  of  the 
future  production  is  possible,  and  usually  such  estimates  can  not  be  made 
satisfactory  until  the  wells  have  produced  for  several  years.  In  the  most  satis- 
factory methods  for  properties  that  have  not  produced  this  long,  the  future  pro- 
duction of  wells  is  estimated  by  comparison  with  the  behavior  of  other  wells 
in  the  same  or  similar  districts  that  have  produced  long  enough  to  establish 
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tnutworthjr  production  curves.  Usually  the  methods  of  estimatiQiQ  are  based 
on  the  average  behavior  of  the  older  wells  because  the  behavior  of  the  new 
wells  will  approximate  this  average. 

The  appraisal  curve  is  built  up  from  records  of  individual  wells  or  groupe 
of  weDs  within  a  certain  district  and  is  applied  to  wells  within  the  same 
district  that  have  not  produced  long  enough  to  permit  estimates  of  future 
production  by  extension  of  the  production  curve.  It  may  be  necessary  at 
times  to  apply  appraisal  curves  of  one  district  to  other  districts  for  which 
there  are  not  enough  reliable  records  to  make  appraisal  curves,  and  in  such 
cases  care  must  be  taken  to  select  curves  from  districts  most  similar. 

The  appraisal  curve,  illustrated  by  figure  3,  is  based  on  the  relation  that 
exists  between  the  production  of  wells  for  their  first  year,  and  the  quantities 
of  oil  they  will  produce  ultimately.  This  particular  figure  was  drawn  from 
the  production  records  of  209  properties  in  an  Oklahoma  field.  As  the  average 
property  in  that  field  contains  10  producing  wells,  the  figure  may  be  said  to 
represent  about  2,000  wells.  The  records  of  each  property  were  taken  and 
each  year's  average  daily  production  per  well  was  computed  and  curves  plotted 
from  ihem.  Only  records  where  practically  the  full  production  had  been  ob- 
tained or  where  the  future  could  be  estimated  with  .confidence  were  used. 
From  these  curves  the  future  production  of  each  property  was  estimated  as 
explained  above  (Figs.  1  and  2) .  The  future  production  of  each  property  was 
added  to  past  production  to  determine  the  ultimate  production  for  each 
property.  The  next  step  was  to  plot  for  each  property  the  avera^^e  production 
per  well  during  the  first  year  or  second  year  against  the  ultimate  production 
of  the  well.  Each  dot,  therefore,  on  figure  3,  shows  the  average  production  per 
well  the  first  year  on  a  property  and  the  estimated  average  ultimate  production 
per  well.  ' 

These  dots,  which  represent  the  ultimate  production  of  more  than  200  prop- 
erties, on  which  the  wells  were  of  many  different  sizes  the  first  year,  arrange 
themselves  in  a  strikingly  orderly  manner,  leaving  no  doubt  of  the  existence 
of  a  definite  relation  between  the  first  yearns  production  of  a  well  and  its 
ultimate  production.  There  is  a  considerable  variation  in  ultimate  production, 
however,  both  for  wells  of  different  and  for  wells  of  the  same  initial  output. 

These  dots  define  the  positions  of  the  three  curves  \drawn  in  to  show  the 
average  and  the  range  in  ultimate  production  that  may  be  expected  from  wells 
of  different  output  in  this  field.  It  shows  that  two  wells  in  this  field  with  the 
same  production  the  first  year  may  produce  different  totals,  yet  the  amount 
that  a  well  of  a  certain  output  will  produce  will  not  exceed  a  certain  maximum 
nor  will  it  be  less  than  a  certain  minimum.  The  producer,  therefore,  can  be 
reasonably  sure  that  he  will  not  get  more  than  a  certain  maximum  amount  of 
oil  ^or  less  than  a  certain  minimum  amotmt  and  is  really  more  likely  to  obtain 
finally  the  amount  shown  by  the  average  curve  than  either  the  maximum  or 
minimum. 

Figure  3  has  been  worked  out  on  the  law  of  averages  similar  to  the  funda- 
mental laws  underlying  life  insurance.  Actuaries  know,  not  by  theory  but 
from  the  analysis  of  great  masses  of  data,  the  probable  life  of  a  man  of  any 
specified  age,  though  an  individual  man  might  die  the  next  day,  or,  on  the  other 
hand,  might  live  to  be  a  very  old  age.    If  10,000  men  are  considered,  however, 
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it  is  possible  to  predict  wilhin  extremely  nsrrow  limits  the  age  at  wfaidi  the 
average  man  of  the  group  will  die,  and  also  how  many  men  of  the  10,000  will 
die  at  any  specified  age. 

The  method  illustrated  in  figure  3  makes  use  of  the  first  year's  production, 
but  the  most  recent  year's  production  may  be  need  with  eclnal  assurance,  and 
the  total  production,  beginning  with  the  production  of  the  well  for  the  past 
year,  can  be  worked  out  in  the  same  manner.  This  fact  is  based  on  a  con- 
clusion for  which  there  seems  to  be  abundant  statistical  proof.  This  ia  as 
follows: 

If  two  wells  under  similar  conditions  produce  equal  amounts  during  any 
given  year  the  amounts  they  will  produce  thereafter,  on  the  average,  will  be 
approximately  equal,  regardless  of  their  relative  ages.  That  is,  if  two  groups 
of  wells  in  the  same  pool  have  averaged,  say,  5  barrels  per  day  during  the 
past  year,  they  will  on  the  average  produce  the  same  amount  of  oil  in  the 
future,  even  though  the  wells  of  one  group  may  be  only  2  years  old,  whereas 
the  wells  of  the  other  group  may  be  5  years  old.  The  writers  were  at  first 
skeptical,  but  finally  were  forced  to  this  conclusion  because  of  the  preponder- 
ance of  evidence  disclosed  by  the  records  of  many  thousands  of  wells  in 
many  different  fields. 

It  must  be  carefuUy  noted  that  the  above  statement  is  made  for  the  average 
and  applies  to  only  one  pool.  The  future  production  of  any  two  wells  may 
differ  widely  but  for  two  large  groups  of  wells  in  the  same  district  whose 
•  current  production  averages  the  same,  the  statement  holds  true,  hence  if  nothing 
is  known  of  the  past  histories  of  two  wells  from  which  their  futures  may  be 
estimated,  their  chances  of  production  will  be  equal  even  though  one  weU 
is  much  older  and  according  to  the  popular  idea  has  a  more  settled  production. 

This  law  of  equal  expectations  makes  possible  the  derivation  of  appraisal 
curves  like  figure  3  by  other  methods  than  the  one  illustrated.  The  curves  for 
many  of  the  fields  were  checked  by  two  or  more  methods  of  derivation. 

To  estimate  future  production  from  this  curve  it  is  necessary  to  know  the 
first  or  the  most  recent  year's  production  and  the  number  of  wells  producing 
during  that  year.  From  this  average  production  per  well  is  computed.  Read- 
ings are  then  made  at  the  intersections  of  the  vertical  lines,  representing  the 
average  yearly  production  per  well  with  the  curves,  and  the  horizontal  lines 
on  which  these  intersections  lie  are^hen  followed  to  the  right  or  left.  This 
gives  the  maximum,  average,  and  minimum  ultimate  production  that  may  be 
expected  per  well.  For  example,  if  the  wells  average  30  barrels  daily  during 
any  year,  the  30-barrel  line  is  followed  vertically  to  the  intersection  with  the 
minimum  curve  at  16,200,  the  average  at  28,000,  and  the  maximum  at  40,500 
barrels.  Thus,  the  average  SO-barrel  well  will  produce  not  more  than  40^00 
barrels,  at  least  16,200  barrels,  but  more  likely  it  will  produce  approximately 
28,000.  barrels.  To  compute  the  future  production,  the  year's  production — 
10,950  barrels — must  be  subtracted  from  these  estimates.  This  gives  the 
maximum,  average,  and  minimum  future  estimates  at  29,550,  17,050,  and 
5,250  barrels,  respectively. 

In  some  cases  the  average  future  production  curves  shown  in  the  sue- 
ceeding  pages  were  determined  in  this  way — ^that  is,  the  past  year 's  produc- 
tion was  subtracted  from  the  estimated  average  ultimate  produetion,  as 
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shown  by  the  average  ultimate  produetion  curves.  These  estimates  of 
average  future  production  were  plotted  and  a  curve  drawn  through  the 
plotted  points.  In  other  cases  the  future-production  curves  were  derived 
directly  from  the  average-production  curve.  By  multiplying  these  estimates 
of  future  production  by  the  number  of  producing  wells,  the  estimated  future 
recovecy  for  the  developed  portion  of  the  property  may  be  ascertained.  It 
should  be  remembered,  in  using  these  future-production  curves,  that  they 
represent  the  average  and  were  based  on  all  the  evidence  available.  They 
do  not  taike  into  consideration  the  increase  in  oil  production  due  to  the  use 
of  stimulative  processes,  such  as  compressed  air,  reshooting, 'flooding,  etc. 

In  the  appraisal  curve  (Fig*  3)  it  is  to  be  noted  that  though  the  limits 
of  variation  are  set  for  a  well  of  a  particular  size,  these  limits  permit  a  con- 
siderable variation.  If  nothing  is  known  beyond  the  first  year 's  production, 
it  will  be  necessary  to  assume  that  the  well  is  an  average  well  and  the  aver- 
age curve  should  be  used.  The  probabilities  are  that  the  well  will  actually 
be  nearer  the  average  than  either  extreme,  as  shown  by  the  dots  on  figure  3. 
If,  however,  the  record  extends  back  two  or  more  years  it  becomes  possible 
to  tell  whether  the  well  is  an  average  well  or  if  it  deviates  from  the  average 
the  direction  and  degree  of  such  deviation.  In  other  words,  the  longer  tbe 
past  history  of  the  well,  the  more  nearly  it  can  be  classified  according  to  its 
probable  future  behavior.  If  the  record  is  long  enough,  a  production  curve 
like  that  shown  in  figure  2  may  be  used  which  will  in  such  case  be  prefer- 
ble  to  these  general  curves.  In  estimating  the  future  production,  the  esti- 
mates should  be  revised  at  the  end  of  each  year  instead  of  carrying  for- 
ward errors  from  year  to  year.  In  this  way  poor  estimates  caused  by  lack 
of  data  or  changed^  conditions  on  the  property  are  not  perpetrated.  To 
show  how  these  readjustments  are  made,  the  following  example  is  given: 

A  property  gave  an  average  production  of  12,410  barrels,  or  34  barrels 
per  well  per  day,  during  the  first  year.  An  average  34-barrel  well  in  this 
field  would  produce  a  total  of  30/^00  barrels  ultimately,  of  which  12,410 
barrels  (34X365)  were  produced  during  the  first  year.  This  leaves  a  future 
production  of  18,090  barrels  per  well.  In  order  to  determine  the  average 
daily  production  for  such  a  well  during  the  second  year,  we  must  assume 
the  figure  of  18,000  barrels  as  its  ultimate  production.  Applying  the  afore- 
said curve  (Fig.  3),  we  follow  the  horizontal  line  representing  this  ultimate 
production  across  the  chart  to  its  intersection  with  the  ''average"  curvo» 
This  gives  5,840  barrels,  or  16  barrels  as  the  first  year's  average  daily  pro- 
duetion as  a  well  with  this  ultimate  production.  Applying  the  law  stated 
on  page  866,  it  becomes  evident  that  the  above  figure  of  16  barrels  is  ap- 
proximately equal  to  the  daily  production  for  its  second  year  of  a  well 
which  produced  34  barrels  daily  during  its  first  year.  Multiplying  16  by 
365  gives  a  total  of  about  5,840  barrels,  which  represents  the  amount  pro- 
duced during  the  second  year.  The  sum  of  the  first  and  second  year's  pro- 
duction of  this  well  is  about  18,070.  This  amount  deducted  from  the  original 
ultimate  produetion  of  30,500  barrels  leaves  a  future  production  of  about 
12,430  barrels.  By  repeating  the  same  process  for  each  suceessive  future 
year  until  the  estimated  ultimate  production  is  extinguished,  the  total  de- 
cline of  this  well  will  be  obtained. 
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Suppose  the  well  actually  produced  20  barrels  per  day,  however,  instead 
of  16  barrels,  or  7,300  barrels  for  the  year  instead  of  5,640.  This  means 
that  the  well  is  above  the  average  "by  30  per  cent,  and  proper  corrections  are 
therefore  made.  By  this  means  estimates  may  be  corrected  yearly  and  the 
depletion  charges  made  more  and  more  accurate  as  time  goes  on. 

Unusual  cases  will  have  to  be  dealt  with  separately.  For  instance,  it  may 
not  be  possible  to  make  trustworthy  estimates  of  the  future  production  of 
some  wells  by  this  method,  because  of  the  irregularity  of  their  production. 
Also,  those  wells  wherein  stimulative  processes  are  used  will  have  to  be  con- 
sidered separately.  Wherever  the  wells  on  a  property  produce  regularly, 
however,  and  where  the  property  is  fairly  well  drilled  up,  and  the  proved 
acreage  can  be  easily  determined,  the  above  method  should  be  of  great  value 
to  the  oil  producers  in  making  estimates  of  future  production. 

The  same  general  procedure  may  be  applied  in  making  estimates  of  the 
ultimate  production  of  undrilled  but  proven  oil  land.  Proven  oil  land  ia 
that  which  has  been  shown  by  finished  wells,  supplemented  by  geologic  data, 
to  be  such  that  other  wells  drilled  thereon  are  practically  certain  to  be  com- 
mercial producers.  The  average  future  production  curve  may  be  used  in 
making  estimates  of  the  future  production  of  a  practically  drilled  up  near- 
by similar  tract  and  the  ultimate  production  per  acre  estimated.  These 
values,  with  necessary  modifications,  on  account  of  position  on  structure, 
sand  characteristics)  drainage,  etc.,  may  be  applied  to  the  undrilled  tract. 

Another  method  is  to  estimate  the  first  year's  production  of  wells  to  be 
drilled  on  the  proved  land  and  determine  their  future  by  use  of  the  average 
future  production  curve.  The  ultimate  production  of  the  tract  is  the  sum 
of  the  future  production  and  of  the  first  year's  production^ 

Any  estimate  of  the  amount  of  oil  that  will  be  recovered  from  an  un- 
drilled but  proven  tract  are  subject  to  great  inaccuracies.  They  are  esti- 
mates in  the  truest  sense  of  the  word,  but  it  is  believed  that  this  method  is  as 
satisfactory  as  any  other  for  obtaining  the  probable  productivity  of  a  tract. 

No  attempt  has  been  made  to  cover  all  the  ramifications  of  the  problems 
of  estimating  the  future  production  of  wells  or  of  the  underground  reserves 
of  undrilled  area.  The  purpose  of  this  article  has  been,  first,  to  point  out 
that  if  sufficient  data  are  collected  and  analyzed,  the  law  of  averages  dis- 
closes systematic  relations  between  the  past  and  future  production,  and,  sec- 
ond, to  show  one  convenient  method  that  may  be  used  to  estimate  reserves 
as  a  basis  for  calculating  depletion  deduetiooa  in  a  scientific  manner. 


ESTIMATE  OF  DEPBBOIATIOK  6f  EQXTIPMENT  USED  IN  THE  OIL 

AND  GAB  INDUSTRY. 

Class  A,  No.  1.— D&zluko  Equipmxnt. 

This  includes  engines,  boilers,  rig  irons,  and  poHable  derricks. 

It  is  recommended  that  four  years'  life  be  allowed  to  equipment  as  a  whole, 
depreciated  at  the  .following  rate:  . 

Per  cent. 

First  year 40 

Second  year  . . . : < 25 

Third   year    ^ X5 

Fourth  year  l 10 


« 


/ 


90 
Salvage    10 


100 


Permanent  derricks,  rig  irons,  boilers,  and  engines  left  at  the  well  are 
included  under  ''Well  equipment." 

Drilling  tools  (cable  and  rotary),  and  fishing  tools  are  included  under 
"  Tools  "—Class  A,  No.  5. 

\ 
Class  A,  No.  2. — ^Well  Equipment,  r 

As  most  equipment  of  a  producing  well  has  no  separate  value  apart  from  the 
well,  it  is  suggested  that  all  wells  and  their  equipment  be  depreciated  at  the 
some  rate  as  the  wells  are  depleted,  using  the  same  curve  rate  for  both  or 
where  the  life  of  the  physical  equipment  is  greater  than  the  life  of  the  deposit, 
then  the  depreciation  rate  of  the  physical  equipment  will  be  governed  by  the 
reasonable  expectation  of  the  life  of  the  deposit 

When  the  life  of  the  equipment  is  shorter  than  the  life  of  the  well,  replaced 
equipment  should  be  charged  against  maintenance  and  operation. 

This  method  proved  satisfactory  in  the  appraisements  of  the  Independent 
Oil  Producers  Agency  of  California,  embracing  some  1^0  companies,  and  is 
generally  acceptable  to  all  operators  who  have  been  consulted  in  the  matter. 

Class  A,  No.  3. — Dehydrators. 

These  are  either  of  electric,  pipe,  or  tank  type.  The  life  of  the  pipe  and 
tank  dehydrators  is  very  erratic  as  these  bum  out  quickly  with  practically  no 
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salvage.     It  is  reeommended  that  this  tjpe  of  equipment  have  a  straight  Kne 
depreciation  as  follows: 

^  Depreciatioo 

Life  per  year 

Tears.  Per  cent. 

Electric    5  20 

Pipe  . .' 2  50 

Tank    2  50 

Ci«^88  A,  No.  4. — Tanks. 

The  following  depreciation  rate  for  tanks  is  recommended: 

Life  Pereent 

Yci^rs. 

Steel,  5,000  to  55,000  barrels 20  5 

Steel,  2,500  to  5,000  barrels ^ 12  8^ 

G.  I.,  500  to  2fi00  baireto ' 12  8^/3 

G.  I.,  ton  than  500  barrels 8  12V^ 

Wood  5  20 

Movabto  tanks: 

G.  L,  500  to  2,500  barrels 9  11% 

G.  I.,  less  than  500  barrels 6  16% 

•    G.  1.9  water  tanks,  500  to  2,500  barrels 8  12% 

G.  I.,  water  tanks,  less  than  500  barrels 5  20 

These  results  may  t)e  used  for  all  classes  of  service— that  is,  oil  producing, 
refineries,  etc. 

Glass  A,  No.  5. — ^Tools. 

This  includes  standard,  rotary,  and  fishing  tools.  While  rotary  equipment 
may  be  shorter  lived,  it  is,  in  general,  offset  by  the  standard  tool  equipment 
which  will  have  a  life  of  at  least  four  years  in  many  cases. 

Owing  to  the  excessive  wear  and  tear  and  losses  on  such  equipment  an 
average  life  of  three  years  is  recommended,  using  an  annual  depreciation  of 
33%  per  cent. 

Class  A,  No.  6. — ^Tbakspobtation  Equipmknt. 

An  transportation  equipment,  such  as  motor  trucks,  autos,  wagons,  horses^ 
and  harness,  can  be  placed  a.t  a  three-year  life  or  an  annual  depreciation  of 
33  V^  per  cent. 

In  fact,  the  average  life  of  automobiles  is  less  than  three  years.  The  per- 
centages of  cost  for  horses,  harness,  and  wagons  is  such  that  the  whoto  can  bs 
made  one  class  with  three  years'  life  and  consider  no  salvage. 
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Class  A,  No.  7, — ^Wateb  Plants. 

Considering  the  water  well,  j^ump,  steam  power,  g^  and  oil  power,  electric 
power  as  a  class,  they  may  be  given  a  useful  life  of  approximately  10  years, 
which  allows  a  straight  depredation  of  10  per  cent. 

Class  A,  No.  8. — ^Elbotric  Equipuxnt. 

In  considering  electrical  equipment,  one  may  include  t^e  separate  items  of 
generators,  various  size  motors,  transformers,  wiring  (both  indoor  and  out- 
door), power  lines,  and  switchboard. 

As  oil-well  motors  are  not  suitable  for  other  uses  and  as  the  class  of  wiring 
usually  done  on  leases  is  not  up  to  utUif^  company  standards,  it  is  reeom. 
mended  that  a  combined  life  on  electrie  equipment  be  placed  at  10  yean,  or 

an  annual  depreciation  of  10  per  cent. 

r    ' 

Class  A,  No.  9. — ^Machinb  Shop. 

In  covering  machine  shop  there  is  included  wood  buildings,  power  tools, 
blacksmith  tools,  small  hand  tools,  shafting,  and  shop  power,  which  will,  on 
an  average,  have  a  seven-year  life  or  a  depreciation  rate  of  14  2-7  per  cent. 
*The  smaller  hand  tools,  of  course,  may  have  a  life  of  not  more  than  two  years, 
but  their  cost  is  not  important  and  the  depreciation  rate  is  lowered  by  the 
longer  life  of  more  expensive  items,  such  as  power  tools^  wood  buildings, 
shafting,  and  shop  power. 

Glass  A,  No.  10. — ^Buildings. 

.  Buildings  are  grouped  into  four  general  classes: 

No.  1.  Wood,  which  includes  small  dwellings,  small  outhouses,  small  ware- 
houses,  small  power  plants,  and  small  platforms  which  are  built  on  the  ground. 
These  have  an  average  life  of  10  years,  which  allows  a  depreciation  rate  of 
10  per  cent. 

No.  2.  Frame  buildings,  placed  on  brick  or  concrete  foundation  with  siding 
and  shingle  or  patent  i^f  painted,  have  an  average  Hfe  of  15  years  or  a 
straight  line  depreciation  of  6  2-3  per  cent. 

No.  3.  Corrugated  iron  siding,  renewable,  has  a  life  of  six  years  or  a 
depreciation  rate  of  16  2-3  per  cent. 

No.  4.  Concrete,  brick,  and  steel  frame  have  an  average  life  of  25  years 
or  an  annual  depreciation  rate  of  4  per  cent. 

The  permanent  buildings  may  outlast  the  remainder  of  the  plant;  hence,  no 
salvage  value.  Gulf  Coast  fields  may  claim  shorter  Hfe  on  aeoonnt  .of  salt  air 
conditions^ 

Class  B.-r-PiPB  Lxnib. 

Pipe  lines  are  subdivided  into  main  line,  pump  stations  (which  include  all 
equipment  such  as  engines,  pumps,  boilers,  etc.),  auxiliary  equipment^  buildings, 
telephone  and  telegraph,  and  terminal  facilities. 
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It  IB  recommended  that — 

Mains  6  inches  in  diameter  or  otqt  be  baaed  fm  a  flO-jear  lif6  or  an  aiuuial 
depreciation  of  5  per  cent. 

Mains  mider  6  inches  diameter  be  based  on  a  16.jear  life  or  an  ammal 
depreciation  of  6%  per  cent. 

Gathering  lines  be,  based  on  a  10-jrear  life  or  an  annual  depredation  of 
10  per  cent,  with  a  salvage  of  10  per  cent. 

Pump  stations,  including  all  equipment,  telephone  lines,  and  temunal  facili. 
ties  a  life  of  10  years,  or  an  annual  depreciation  of  10  per  eent. 

These  conclusions  were  reached  after  carefully  considering  detailed  data  in 
which  it  was  decided  that  pipe  Unes  could  be  grouped  into  the  subdivinona 
given  above. 

The  subject  of  electrolysis  in  pipe  lines  has  been  investigated  and  the  loesea 
have  proved  to  be  very  small  and  negligible  in  comparison  with  the  amounts 
invested,  so  far  as  making  any  special  allowances  in  depreciation. 

Below  is  given  the  Result  of  a  pipe  line  220  miles  long,  having  16  stations 
and  costing  $3,906,668. 


Right  of  way  $  83,176 

Ditching    497,358 

Pipe     1,323,901 

Steel  storage   426,047 

Buildings 246,651 

Total   $2,577,133 

Machinery:         ' 

Pumps   260,108 

Boilers  136,356 

Heaters   30,341 

Miscellaneous  (freight,  etp.)  88,937 

Total   $515,742 

Wiring    8,060 

Fittings 151,725 

Commissary    270,782 

Telephone    lines    85,905 

Spurs,  loading  racks,  etc 14,276 

Sundries  (tools,  paints,  water  wells,  etc., 

superintendence  supervision)    283,045 

Total   , $1,329,535 

Grand  total  coat ; $3,906,663 

1  Same  as  pipe. 
S  Average  life. 


Per  cent  of  total 

life  in— 

Cost. 

Years. 

Weight. 

2.2 

20 

0.44 

12.7 

,  120 

'  2.54 

33.9 

20 

6,78 

10.9 

20 

2.1S 

6.3 

20 

1.26 

«   •  •   ■ 

6.7 

*  •  •  « 

14 

■  •  •  • 

.94 

3.5 

10 

.35 

.8 

10 

.08 

2.3 

8 

.18 

.2 

10 

•  •  •  * 

.02 

3.9 

7 

JZ7 

6.9 

10 

.69 

2.2 

10 

.22 

.4 

5 

.02 

7.2 

5 

.36 

100.1 

.... 

116.33 

1  •  ♦ 


»  •  •  1 
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Class  0. — ^Tank  Cabs. 
This  class  of  equipment  is  of  very  stable  construction,  and  it  would  appear 
that  the  maximum  SO-jear  life  ean  be  aceorded  and  a  6  per  cent  per  annum 
depreciation  established. 

Class  C. — ^BmNXRixs. 

In  order  to  arrive  at  a  depreciation  figure  for  the  refinery  as  a  whole,  it  is 
necessary  to  determine  the  relative  investment  in  each  item  of  equipment  as 
compared  to  total  investment*  The  various  items  have  been  grouped  into 
classes  that  ^ave  about  the  same  rate  of  depreciation,  and  the  depreciation 
for  tho  whole  plant  calculated  by  multiplying  each  item  by  its  rate  of  depre- 
ciation. 

Befineriee  were  divided  into  two  classes,  skimming  plants  and  complete 
refineries — that  is,  refineries  equipped  with  lubrica!ting  plants  (but  not  having 
cracking  plants).  Figures  for  relative  investment  in  each  class  of  equipment 
were  obtained  from  reports  on  valuation  of  refineries  and  from  our  own 
estimates. 

CALCUULTED  DEPRECIATION  FOR  WHOLE  REFINERY. 

(a)  Complete  Refinery 

Per  cent 

of  Total  Rate  of 
Invest-    Depre- 
ment     elation   Product 

Equipment:  Percent  Percent  Percent 

Distilling  equipment  (stills,  condensers,  agita- 
tors, etc) 25  15  3.8 

Power  plant  (boilers,  engines,  electrical  equip- 
ment, etc.) 15  10  1.5 

Buildings    10              5  .5 

Storage  (all  kinds) 25              8  2.0 

Pipes  and  fittings 10  12  1.2 

Lubricating    plant     (filters,    presses,    chillers, 

grease  plant,  etc.) 10  10  1.0 

Miscellaneous     (*       *       *       loading     racks, 

machine  shop,  laboratory,  etc.) 5  10  .5 

Depreciation  on  refinery  as  a  whole 10.5 

(b)  Skimming  Plant 

Distilling  equipment 35  15  5.3 

Power  plant   10  10  1.0 

Buildings    5  10  .5 

Storage    35  8  2.8 

Pipes  and  fittings 10  12  1.2 

MisceUaneous  5  10  .5 

Depreciation  on  refinery  as  a  whole 11.3 
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BefiQeries  ean  also  be  claesed  according  to  their  location  into  thre«  gen- 
eral claases  and  should  be  given  rates  of  depreciation  accordingly.  The 
three  classes  and  suggested  relative  'depreciation  are  as  follows: 

Useful     Deprecia- 
Life       tion  Bate 
Years       Per  cent 
Well-constmcted  refinery  plants  loeated  on  the  Atlantic 
coast  or  Gulf  coast  or  at  points  that  are  assured  of  a 
supply  80  long  as  there  is  production  east  of  the  Bocky 

Mountains  or  from  Mexico 20  5 

Befinery  plants  of  good  construction  located  on  trunk 
pipe  lines  or  where  a  supply  of  crude  is  assured  for 

several  years   10  10 

Skimming  plants  and  small  refineries  of  poor  construction 
or  loeated  at  points  where  the  supply  of  crude  is  not 
assured  for  a  long  period  of  time 6  16% 

It  is  suggested  that  the  last  named  be  depreciated  according  to  the  decline 
curve  of  the  oil  field  supplying  the  oil. 

The  estimajtes  of  the  total  depreciation  were  based  on  what  was  con- 
sidered the  normal  life  of  the  plant,  and  no  conditions  that  were  purely 
local  were  taken  into  consideration.  However,  in  making  any  deprecia* 
tion  charge  the  relation  of  the  location  must  be  taken  into  account.  Such 
things  as  the  supply  of  raw  material,  removal  of  market,  climatic  conditions, 
soil  conditions^  and  Uie  nature  of  the  raw  material  are  points  brought  out 
by  local  conditions. 

Plants  situated  on  pipe-line  terminals  and  those  on  the  seaboard  that  ean 
be  fed  by  tankers  and  pipe  lines  have  an  advantageous  positioni  Plants 
in  the  midst  of  an  oil  field  relying  solely  on  that  field  for  crude  supi^y 
have  a  length  of  life  depending  bn  the  life  of  the  field.  Plants  on  pipe 
lines  controlled  completely  or  in  part  by  the  company  owning  the  plant  are 
in  much  better  shape  than  those  dependent  on  a  rival  company  for  their 
supply  of  crude. 

A  plant  is  subject  to  the  removal  of  its  market  in  whole  or  in  part  when 
it  is  situated  a  great  distance  from  that  market  and  is  confronted  with  a 
new  plant  or  competitor  adjacent  to  the  market  that  is  able  to  undersell 
the  products  of  the  distant  plant.  The  foreign  market  may  be  completely 
removed  through  the  growth  of  new  oil  fields  and  competitive  tariff 
conditions. 

Any  abnormal  rate  of  depreciation  due  to  the  ohemieal  nature  of  the  soil 
causing  ironwork  to  deteriorate  rapidly  must  be  considered.  Conditions  of 
high  humidity  shorten  the  life  of  ironwork  and  brickwork. 

High  sulphur  crudes  cause  stills  and  condensers  to  deteriorate  rapidly. 
Crudes  containing  salt,  other  solid  or  colloidal  matter  and  those  carrying 
a  high  content  of  water  and  foreign  matter  cause  a  shorter  life  for  general 
refinery  equipment. 

An  agreement  must  be  reached  between  the  Treasury  Department  and  the 


DEPRECUTION  OF  OUj  AND  GAS  EQUIPMENT  875 

refiners  in  cases  for  special  districts  as  to  just  how  much  extra  depreciation 
they  should  be- allowed  for  a  condition  that  ia  peculiar  to  their  territory. 
The  total  general  depreciation  that  is  allowed  takes  in  the  skimming 
plants  and  so-called  complete  refineries  that  have  a  lubricating  plant.  For 
plants  that  have  a  complete  refinery  and  in  addition  cracking  plant,  cer- 
tain extra  depreciation  charges  must  be  allowed.  In  many  cases  the  crack- 
ing plant  is  as  much  as  one-tenth  the  total  plant  investment  and  should 
be  given  a  shorter  life  than  the  average  plant's  life. 

Class  D. — Sales  or  Mabkstino  E<)uipmknt. 

Sales  or  marketing  equipment  is  summarized  in  the  following  table: 

Life  for  Annual 
^                                                                                  Deprecia-  Deprecia- 
tion tion  Bate 

«    >  •    ■ 

Years         Per  cent 

Tankers:  Where  such  have  been  bought  or  built 
during  the  war  period,  that  such  cost  be  written 
off  to  $125  per  D.  W.  ton  and  at  that  rate 20  5 

Barges,  harbor  tugs,  or  other  small  floating  equip- 
ment   5  20 

Filling  stations: 

(1)  Ordinary  wood  or  corrugated  construction. ...  5  20 

(2)  Brick   and    concrete,    or    extraordinary    con- 
struction   .* !  10  10 

Distributing  stations '. 10  10 

Tank  wagons: 

Motor  type   4  25 

Horse   type 6  16  2-3 

Steel  barrels  • 7  14  2-7 

Tracks  and  switches 8  12  1-2 

In  considering  depreciation  on  filling  stations  the  factor  to  be  given  the 
mo6t  consideration  is  location.  The  normal  life  of  equipment  and  build- 
ings is  at  least  10  years,  but  unless  the  station  is  favorably  sitaated  it  may 
only  last  2  or  3  years. 

Note. — Filling  stationis  are  divided  into  two  classes:  (a)  Stations  that 
have  temporary  wooden  or  corrugated  iron  buildings;  and  (b)  stations  that 
have  buildings  of  brick  or  terra  cotta,  where  the  investment  in  buildings 
represents  a  large  percentage  of  the  total  investment. 

Distributing  stations  with  exception  of  delivery  equipment  do  not  de- 
pend to  such  a  large  extent  on  location,  and  far  that  reason  are  given  a 
longer  life,  although  if  delivery  equipment  is  taken  into  consideration  the 
depreciation  rate  for  the  whole  plant  would  no  doubt  be  higher  than  for 
filling  station^.  Delivery  equipment,  such  as  tank  wagons,  horses,  trucks, 
etc.,  constitute  a  large  percentage  of  the  investment  in  distributing  stations 
And  are  short  lived ;  therefore,  in  calculating  depreciation  on  distributing 
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stations  the  relative  investment  in  wareboose  equipment  and  in  delivery 
equipment  must  be  taken  into  consideration* 

The  rate  of  depreciation  on  tank  cars  is  the  same  as  tbat  given  under 
refinery  equipment.  The  investment  in  tank  cars  is.reaily  a  special  item 
when  considering  sales  equipment  as  a  large  number  of  marketers  do  not 
own  any  tank  ears  at  all. 

The  same  thing  applies  to  marine  equipment,  since  only  the  large  com- 
panies that  do  an  extensive  export  business  poesess  marine  equipment.  It 
is  believed  that  an  average  depreciation  rate  of  10  per  cent  or  a  life  of  10 
years  will  cover  this  class  of  equipment,  since  equipment  such  as  bulkheads, 
docks,  etc.,  have  a  life  of  only  4  to  6  years,  while  floating  equipment,  such 
as  tankers,  will  easily  last  20  years. 

Class  E. — ^Natural  Gas — ^Utiutt  Ooicpanixs. 

■ 

The  drilling  equipment  and  well  equipment  of  natural  gas  companies 
should  be  depreciated  at  the  same  rate  as  drilling  equipment  and  well 
equipment  for  oil  welle,  previously  given. 

The  following  depreciation  rate  is  suggested  for  gas-pipe  lines: 

\  Per  eent 

Mains    81-3 

Gathering   lines 10 

City    lines 10 

Compressor  stations,  including  gas  compressors,  engines,  boilers  and       •■ 
equipment,  should  be  grouped  into  one  heading  and  depreciated 

at  an  annual  rate  of 14  2-7 

Gathering    stations 16  2-3 

Field   stations 25 

Meters  and  regulators 20 

The  information  at  hand  in  which  the  cost  of  the  equipment  was  taken 
into  account  showed  that  a  natural  gas  plant  could  be  depreciated,  as  a 
whole,  at  a  rate  of  10  per  cent.  It  is  a  general  consensus  of  opinion  that 
the  average  life  would  not  be  over  10  years. 

It  is  recommended  that  conditions  existing  on  January  1,  1916,  be  used  as 
a  basis,  and  that  all  expenses  incurred  to  maintain  /the  output  or  eanying 
capacity  of  lines,  as  of  that  date,  be  treated  as  follows: 

That  intangible  expenses  may  be  charged  direct  to  maintenance  aa  an 
operating  expense. 

That  tangible  items  be  charged  to  investment  or  capital  account  and 
should  be  given  a  25  per  cent  salvage  value  and  the  remaining  75  per  cent 
charged  off  at  the  rate  of  17%  per  cent  per  annum  for  all  gas  properties 
other  than  those  in  West  Virginia,  Pennsylvania,  and  possibly  Ohio,  where 
the  natural  gas  plants,  as  a  whole,  should  be  given  a  15-year  life,  and  the 
extensions  figured  on  a  7-year  life  on  a  15  per  cent  salvage,  and  the 
remainder  charged  off  at  the  rate  of  12  per  cent  per  annum. 

The  above  conclusions  are  based  upon  a  7-year  life  for  gas  fields  in  West 
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Virginia,  Pennsylvania,  and  posublj  certain  portions  of  Ohio,  and  on  a 
4-year  life  for  all  other  gas  fields. 

The  shorter  life  for  the  other  gas  fiejds  can  be  substantiated  by  numerous 
examples,  such  as  Southern  Kansas,  Hogshooter,  Gushing,  and  Pawhuska 
fields,  all  of  which  \vere  large  producers  and  were  all  practically  exhausted 
within  less  than  five  years,  in  Which  the  bulk  was  taken  out  within  the 
first  three  years. 

Class  F. — ^Natural  Gas  Gasolins  Pi«ants. 

« 

X  Compression  plants  may  be  divided  into  compressprs,  engines,  boilers, 
auxiliary  equipment,  cooling  equipment,  gathering  and  distributing  lines, 
blending  tanks,  buildings,  and  electrical  equipment. 

For  absorption  plants,  separate  items  of  absorbers,  stills,  condensors, 
cooling  equipment,  auxiliary  equipment,  boilers,  engines,  electrical  equip- 
ment, tanks,  and  loading  racks  may  be  considered. 

On  the  whole  the  average  life  of  these  plants  is  not  over  five  or  six  years. 

The  Fuel  Administration  made  a  survey  of  cost  of  natural  gas  gasoline 
plants.  Over  800  questionnaires  were  sent  out  and  of  these  about  400  were 
considered.  Out  of  175  plants  tabulated  nearly  all  are  new  plants  or  less 
than  two  years  old,  and  of  those  operating  at  a  loss  almost  all  were  over 
four  years  old.  The  returns  of  some  200  other  plants  were  considered  and 
are  older  plants,  and  were  either  not  operating  or  were  so  defective  in  their 
detail  as  not  to  be  usable  for  comparative  purposes.  • 

In  consideration  of  these  data  and  other  data  at  hand,  it  is  recommended 
that: 

The  original  cost  be  placed  on  a  20  per  cent  salvage,  and  the  remaining 
80  per  cent  be  depreciated  in  four  years  at  35,  20,  15,  and  10  per  cent  in 
the  respective  years* 
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DrUUnceiTUlpmant 

W«Uft   

IMadnUm: 

Eleetrlo    

Pipe  and  tanks   

Tttnto: 

auel  5066-55006    bbl ^ 

2500-5000     

Oatvanlsed-tron    500-2500    

Leas  than  500  

Wood   

For  movable  tanks: 

Gatranlsed  iron  500-2500   

Leas  than  500    

For  water  tanks: 

500-2500     

Leia  than  500 

TBOto    

Tranaportatlon  equtliiiMDt 

Water  planta  

Blectrln  equlimient   

Machine  ahopa  

Buildinas: 

Small  wood  

Frame    itruoture    

Comicated-lron  aidlnic   

Ooncroce > > .......■>•...* 

Brick    

Steel    

Pipe  llnee: 

Mains  orer  6  inches  diameter 

Mains   under    6    inches   diameter 

Oatherlnir    llnee 

Leas  10  per  cent  salvage. 

Pump  Btatlona   

Tank   cars    

Beflneries: 

Claas  1.— Located  at  point  assarlng  a  long  aupply  of 

crnde  <A\;  or  well-oonstruoled  plants. 
Claas  2.— Located  at  polnta  aeeurlnc  supply  of  cnide 

oil  for  several  yeara. 
Claaa  S. — Skimming  planta  and  amall  refineries  of 
.      poor  oodstnictlaa.   or   located   at  points 
where  supply  of  crude  oil  Is  not  assured 
for  a  kmg  pcfiod  of  time. 
Salea  of  marketing  equipment: 

Tankers ' 

Bargee  

Filling  atatlon»— 

Claaa    A.— Ordinary    wood    or    corrugated    stcd 

construction. 
Claaa  B.— Brick  and   concrete  or  extraordinary 
construetjon. 

Dlstrlhvtlng    stations    , 

Tiuflc  wagone— 

Motor  

Horse   

Steel  barrela  

Track  and   switches   

Natural   gas    (utility  compenles) : 
Drilling  equipment.     (See  A-1.) 
WelU.  (See  A-2.) 
Oaa  pipe  llnee— 

Oatbering'Vlnea' '.*.'.'.*.'.*.'.*.'.'.'.'.'.'.*.''.'!."!.'.*  !I.*.*  .*!*!.'.'! 

City    lines    

Compressor   stations    » 

Gathering  starlons 

Field   stations    

Meters  and  regulators  

Considered   as   a   whole  plant 

Natural  gas  gasoline: 

Plant — Oompresalon.  with  20  per  cevit  salTsge  value 
Abeorptlon  planta.  with   20  per  cent  aalvage 
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4 

85-20-15-10 

FOBM  K  (OIL  AKP  OAB  SBOnOll). 

FOB  ASOEBTAINING  COST  OF  PBOPEBTY  AB  OP  DATE  OF 

ACQUISITION. 

1.  Name  of  property ' 


2.  I^ocation  of  property 

3.  Are  you  sole  owner  of  property  f 

(Yes)  or  (No) 

4.  If  not  sole  owner,  your  ownership  interest  therein,  and  the  name^  ad- 

dress, and  ownership  interest  of  each  of  the  other  joinN:  owners \ . . . 


5.  Is  property  a  leaseholdt 

(Yes)  or  (No) 

6.  (a)  If  so,  name  and  address  of  lessor. 


(&)  Name  and  address  of  lessee. 


(e)  Date  lease  effective 

(d)  Date  of  expiration 

(e)  Boyalty  rate .^ 

(/)  Bonus,  either  cash  or  property 

7.  Date  property  was  acquired. 

8/  (a)  Manner  of  acquisition :    (Purchase,  trade,  gift,  etc.)  . 

(&)  Amount  paid  in  cash $. 

(c)  Amount  paid  in  stock $. 

(1)  Par  value  of  stock $. 

(2)  Actual  cash  value  of  stock $. 

(3)  How  was  this  cash  value  established  f 


(d)  Amount  paid  in  bonds $< 

(1)  Par  value  of  bonds $. 

(2)  Actual  caah  value  of  bonds $, 

(3)  How  was  this  cash  value  esti^blishedf 


(e)  Amount  paid  in  otl^er  considerations $. 


Note. — ^Attach  separate  statement  for  each  tract,  entering  your  totals  only 
on  this  sheet. 
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(1)  What  were  the 

(2)  State  aetoal  cash  value  of  these  eonaiderationa. 

(3)  Manner  of  detenninmg  this  eash  ralne. 

(4)  Name  and  address  of  party  establishing  value. 


(5)  Append  a  eopy  of  the  report  of  the  partj  establishing  eash  value 
or  a  r^sumd  of  his  report. 
(/)  Cash  value  of  total  eonaaderatioa  paid  for  property  aa  eatahllahed  by 

you.   $ 

Note. — ^If  necessary,  ^pend  a  typewritten  statement  in  ordn'  to  fullj  answer 
these  questions  8  (a)  to  8  (f ). 

9.  The  following  data  regarding  eadi  separate  traet  are  required  of  all  tax. 
payers  owning  or  operating  oil  and/or  gas  propertiea  and/or  leasee. 

iCap. 
Map  showing  as  of  date  of  acquisition,  location  of  the  pn^teity,  propertr 
boundaries,  and  location  of  all  weDa  and  other  developments  in  this  vieimty. 

This  map  must  be  on  a  convenient  scale,  preferably  of  not  less  than  1/31680 
or  2  inches  to  the  mile  for  developed  areas,  and  should  show  the  f<dlowiag  in 
formation  for  each  traet  as  of  date  of  acquisition: 
[a)  Wells  producing; 
h)  Wells  temporarily  suspended; 

[c)  Wells  jwodnctive  but  now  abandoned; 

[d)  Wells  completed  to  oil  or  gas  sand  or  xone,  but  nonproductive; 
»  Wells  abandoned  before  completion; 
;/)  Wells  drilling; 
[g)  Area  considered  (1)  producing,  (2)  proven,  (3)  hi^y  probable,  and 

(4)   possible  oil  and/or  gas  lands,  and   (5)    land  worthless   for  oil 

and/or  gas  ]Mt)duction.     (Proven  or  proved  oil  or  gas  land   is  that 

whidi  has  been  shown  by  finished  wells  supplemented  by  ge(rfogiedaU 

to  be  such  that  other  wells  drilled  thereon  are  practically  certain  to  be 

conmiercial  producers.) 

In  the  case  of  a  company  owning  more  than  one  tract  in  a  single  pool  or 

field,  a  field  map  folded  to  letter  size  dimensions,  say  8  by  10  inches,  if  not  too 

cumbersome,  may  be  sent,  and  each  tract  designated  by  a  letter  or  some  other 

convenient  qymboL 

Land  data. 

10.  Area  in  acres  as  of  date  of  acquisition  of: 

(a)  Fully  devdoped  oil  or  gas  territory 

(h)  Proven  oil  or  gas  territory 

(c)  Highly  probable  oil  or  gas  territory 

(d)  Possible  oil  or  gas  territory 

(e)  Territory  worthless  for  oil  or  gas  production 

Note.— Attach  separate  statement  for  each  tract,  entering  your  totala  only 
on  this  sheet. 
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(/)  Total  acreage  

11.  Name  and  address  of  the  party  making  land  classification,  aa  covered 
in  qaestions  9  and  10. 

WeU  data. 

12.  Fnmi9h  the  foUowing  information  as  of  date  of  acqoisition: 

(a)  Nmnber  of  Wells  producing 

(b)  Number  of  wells  abandoned  or  temporarily  suspended 

(e)  Number  of  wells  drilling 

(d)  Number  of  new  locations  yet  remaining  undriUed  on  proven  terri- 
tory   , 


13.  (a)  Number  of  producing  oil  and/or  gas  sands  proven  on  properly, 


(h)  Designation  of  the  different  sands,  with  the  ^average  thicknees  of 
each  and  the  average  depth  from  the  surface  to  the  top  of  each 
sand. 

(o)  Any  other  information  regarding  conditions  in  wells  which  might  be 
used  to  classify  the  wells  in  groups. 

(d)  List  of  wells  as  of  date  of  acquisition,  showing  the  following  infor- 
mation regarding  each.    (Use  Table  similar  to  13(0).) 
(Ij  Number  or  letter  by  which  each  is  designated. 

(2)  Date  of  beginning  drilling. 

(3)  Date  of  beginning  of  production. 

(4)  Date  abandoned. 

(5)  Initial  daily  production. 


• 

18(e)  TABLB  or  OIL  WlUi  DATA* 

(1) 

(t)                            (»)                             (4) 

(5) 

Nualnr  or 

Date. 

Mtar. 

Bccan  Orimnff. 

Becan  productaic. 

AbABdonad. 

Inltitl  d«l]7  prodocttan. 

- 



_ 

Production  data^. 

Note. — ^As  these  production  data  fumiA  the  foundation  for  estimating  de- 
pletion~  allowances,  it  is  very  important  that  they  be  given  completely  and  ac- 
cuiateJjy. 

Note. — ^Attadi  separate  statement  for  each  tract,  entering  your  totals  only 
on  this  sheet. 
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14.  Submit  table  Bunilar  to  14(A)  showings 

(a)  Production  of  tract  hj  calendar  yean^  from  the  b^;mning  of  pro. 
duction  to  date  of  acquisition,  with  average  number  of  irella  pro- 
ducing  each  year. 

(&)  The  same  information  for  ealendar  years  subsequent  to  date  of  ae- 
quiaition. 

(o)  Amount  received  each  year  for  production  mentioned  in  (a)  and  (p). 

(d)  Average  price  p^  barrel  received  for  oil,  given  by  years  since  pro- 
duction began. 

(0)  Total  production  prior  to  date  of  acquisition barrels. 

(/)  Total  production  subsequent  to  date  of  acquisition barrels. 

{g)  Total  amount  received  for  production  mentioned  in  (e)and  (/). 
(e)  $ (f)  $ 

14.  (h)  TABUB  or  FBOIHJCnON  AND  VAUJB  iSF  OIL. 


▼«.—  w^^  *^  .<wM.i«iH^      Yotr  of  awmlfcltlim  aad  fate 

....!..' 

....!.. 

1.  Production  (a)   tnd  (b)      Bftmlt...... 

2.  Number    of    weOs    produrinf    (a)    and 

S.  VahM  of  nroducC   (c)    

4.  AvoMAa    nnca   dap    bunl    (d).. 

.'.'.*.'.'.' i:....: 

1 

(<)  If  the  tract  0^  wells  have  been  producing,  for  less  than  two  years, 
monthly  production  figures  must  be  furnished. 

15.  (<^)  Production  of  individual  wells,  by  calendar  years  from  beginning 

of  production  to  date  of  acquisition,  if  such  data  are  available, 
(b)  Same  information  for  period  subsequent  to  date  of  acquisition. 
(0)  If,  through  any  cause,  it  is  impossible  to  give  yearly  produetion 

records  by  individual  weUs,  state  the  reasons  why  this  information 

is  not  available. 

OH  and  Oas  Reserves  in  Property, 

16.  (a)  What  was  the  estimated  total  number  of  units  of  oil  and/or  gas 

in  the  property  on  date  of  acquisitionf 

(h)  How  was  this  estimate  made 

(o)  Append  a  copy  of  the  appraisal  fh)m  which  the  estimates  were  de- 
rived or  append  a  rteum6  of  the  calculations  utilized  in  making 
tiie  estimate. 

(d)  Give  name  and  address  of  party  making  the  estimate. 
.......•••.••. •...••...^•••. ••..••>• 

0 

Note. — ^Attadi  separate  statement  for  each  tract,  entering  your  totals  only 

on  this  lAieet. 
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Speaifio  gravity. 

17.  (a)  State  range  in  specific  gravity  of  oil  recovered 

(b)  State  average  specific  gravity  oil  delivered 

(c)  If  more  than  one  grade  delivered,  give  percentage  of  each  for  year 

of  acquisition > 


CawngJiead  gaa. 

18.  Submit  table  similar  to  18  (i)  showing— 

(a)  Quantity  of  casing-head  gas  produced  by  moi^ths  from  date  of  first 

production  to  date  of  acquisition. 
(&)  Quantity  of  casing-head  gas  produced  by  months  for  period  subse- 

quent  to  date  of  acquisition. 
(<7)  Average  number  of  wells  contributing  to  this  producticm  each  year. 

(d)  In  case  the  gas  is  sold,  give  the  amount  received  each  month  for 

gas  mentioned  in  (a)  and  (b). 

(e)  Quantity  of  gasoline  in  gallons  recovered  each  year  from  casing-head 

gas,  mentioned  in  (a)  and  (b). 

(/)  Amount  received  each  month  tot  gasoline  mentioned  in  («). 

(g)  Average  price  per  gallon  received  for  gasoline  mentioned  in  (e). 

(h)  Production  of  oil  1  by  months  for  the  wella  frdm  which  this  casing- 
head  gas  is  taken.  Give  this  information  by  individual  wells  if 
possible;  if  not,  then  by  tracts  with  number  of  wells  producing 
each  month.  When  monthly  records  are  not  available  give  data 
by  years. 

1  Note.-*Theee  oil  prodoetion  data  are  very  important,  as  they  are  used  as 
the  basis  for  computing  the  depletion  allowances  in  the  case  of  gas  deposits. 

18  (1)    TABLB  OP  CASINO-BSyU>  QAB  Dii/TA  ON TRACT. 


QoanUty   oaslnr-head 

fu  produced 

(M.  ctt.  ft.) 

(o)  Af«r- 

woltopro- 
daaag 

(d) 

Amount 
reoelTad 
for  CM 

GaioUno 

.   (h)      ^ 
Pvoduo- 

MoDtbfl 

(ft)  Prior 

toaoqul- 

daon 

lb)  Sub- 

■eqnent 

to  a^Tqul- 

SlUOQ 

(•) 

Qoantlty 
(OAllons) 

(f) 

Amount 
rervtved 

Avanf» 

price  per 

caUoD 

tknoT 
oU 

(Burels) 

• 

• 

Gas  well  data, 

19.  Submit  table  similar  to  19  (h)  giving  list  of  gas  wells  as  of  date  of  ac- 
quisition, and  showing — 

(a)  Number  or  letter  by  which  each  is  designated. 
(h)  Date  of  beginning  drilling, 
(o)  Date  of  beginning  production. 

Note. — Attach  separate  statement  for  each  tract,  entering  your  totals  only 
on  this  sheet. 
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(d)  Date  abandoned. 

(e)  Initial  open  flow  eapadfy.  ^ 
(/)  Initial  closed  rock  presBore. 

(g)  Closed  rock  pressure  as  of  date  of  aequisitioiL 

19  (h).  tabu:  or  gas  wxii#  data  on tbact. 


(a) 

(b) 

(0) 

(d) 

(•) 

(0          1         (Cl 

NumbOT 

Data 

iBttUl 

dally  open 

feet 

' 

Boekpraaniv 

orleitw 

Bonn 
drllllDs 

Bflcaa 

'AlNU- 

Initial  dioaed 

CloMdpna- 
aare  asofdHi 

of  anqoMite 

( 

I 

i 



1 

Noto.— Aa  tliaaa  prodaorion  and  elowd  preeaure  data  ftirnlah  tba  foondatloo  for  aatima>lfic  dai**loo 
dlowaooMi  It  li  very  Important  tbai  tbey  be  livea  oomiiletely  and  aocunlaly. 

Gas  production  data. 

20.  Submit  Table  similar  to  20  {e),  showings— 

(a)  Gross  production  (of  gas)  by  calendar  years,  from  beginning  of  pit>- 

duction  to  date  of  acquisition,  witb  nmnber  of  wells  prodneiiig 

each  year. 
(h)  Same  informaition  for  years  subsequent  to  date  of  aequisition. 

(c)  Amount  of  money  and  cash  value  of  any  other  consideration  reeaiTed 

each  year  for  production  mentioned  in  (a)  and  (h), 

(d)  Average  price  per  thousand  cubic  feet  of  gas,  by  years,  trom  be- 

ginning of  production. 


20  (e).    TABLE  OP  PRODUCTION  AND  VAIXTS  OF  GAS. 

Prior  to  date  of 
aoquSaltlon 

BabnooBOt  to  dale 
ofaaaaMdoB 

Tear    

1       "PmAaetiaa   In    1  000   euliio  feet    (a)    and    (b) 

ft      MtitnlMF  of   vf41fi   fWYwIiirdfiir    (i)    anil    fht.......... 

A        AvMrttAvi    rwii^tk    fwvp     1   AAA    tfmMit    flmift     iA\ . 

(/)  Total  yield  from  beginning  production  to  date  of  acquisitien 

cubic  feet. 

(g)  Total  yield  from  beginning  produetion  to  date 

cubic  feet. 

21.  Production  of  individual  wells  by  calendar  years  for  all  weUa  to  end  of 

taxable  year. 

22.  (a)  Average  rock  pressure  in  September  of  each  year  during  which  pro- 

duction has  been  maintained. 

Note. — Attach  separate  statement  for  each  tract,  entering  yonr  totals  onl7 
on  this  sheet. 
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(&)  Bock  pTesBore  of  individual  or  test  wells  on  traet.  (Answers  should 
be  attached  as  a  separate  statement  giving  all  rock  pressnres 
measured  during  life  of  the  well  or  property.  The  method  used 
in  measuring  pressures  should  be  mentioned.) 

Physical  property. 

23.  Does  the  cost  of  property  as  given  in  8  (/)  of  this  schedule  inclade  any 
amount  for  plant  or  other  physical  property  or  for  the  value  of  the  land  for 
any  other  purpose  than  that  as  container  of  oil  and.  gasf    

(Yes)  or  (No). 

24.  If  your  answer  is  "yes,"  what  amount  is  applicable  solely: 

(a)  To  the  value  of  the  oil  and  gas  eontentsf $ 

{h)  To  the  surfiuse  or  agricultural  value  of  the  land 
or  its  value  for  anything  other  than  for  its 

oil  and  gas  eontentsf $ 

(o)  To  plant  or  other  physical  propertyf $ 

.  25.  Give  general  inventory  as  of  date  of  acquisition  of  the  physical  "gxopeiiy 
mentioned  in  24  (c),  with  the  following  information  i^arding  each  type:  (Use 
table  similar  to  25  (/).) 

(a)  Year  originally  acquired. 
(5)  Original  cost 

(c)  Depreciation  sustained  to  date  of  aeqoisition. 

(d)  Value  as  of  daite  of  acquisition. 

(e)  Depreciation  sustained  by  calendar  jean  from  date  of  aeqnisition 

to  December  31, 1918. 
Note. — This  classification  has  been  adopted  by  the  Internal  Beveone  Bureau 
and  will  be  used  hereafter  in  all  regulations,  forms,  and  questionnaires. 

85  (f).    INVENIOBT   09  P1TT8ICAL  PBOPEBTT  AMD  DEFltBdAnON  AS  OT  DAIS 

OF   ACQUISITION 


T«ir    orlclnaUy    ac- 
quired  (a) 

2 

1 

m 
C 

-a 
g 

Depreciation   to  dato 
of  arquiaitlon  (e) 

1 

g| 

IS 

Deoredatloo 

T^pa  of  pnperty 

Data    of    aoquial- 
tion    to    end    of 
calendar  year 

1014 

1016 

1016 

lOlT 

lOlt 

Fdr   OU   Prapartlea. 
Dniling    equlmneDt. ..... 

•s 

Dehydraton:                     J            J 
nectrto    J 1 

Pipe   and  tank. 

Tiuika:                              1 
Steal   5,000-55.000 

1 

8.500-5,000... 1 

GaUMrfoc  500-8.500.. 
500.. 

•.•".•.•.v 

V.'.V.V.jV-'-V.V/. 

Tboto    

........ 

lyansportatlon  equipment 

Water  plants  

EloGtrlc  equipment 

Madiine  khapB  

*If  materially  different  from  oolumn  (b) — column  (e).  explain  the  basis  of  estimate. 

Note. — Attach  separate  statement  for  each  tract,  entering  your  totals  only 
on  this  sheet. 
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S5  (f).    INVn^lTOBT  OF  PHTBICAL  PROPRRTT  AMD  DBFBBCIATION  AS  OF  DATS 

OF  AOQUISmcW— CooUmiad. 


^pe  of  prontflj 


For  Oil  Pnperdet— 

CODttDOMl 

BnUdingi: 

Small  wood    

Framed   ■duotnre 

Cormsmted  Iron  ildlnt 


Brlek    

Steel    , 

Pipe  Unei: 
Malna  6  Inciies  or  o?er 

in   diameter    , 

Malna  nnder  6   iDcbeb 

in  diameter   

OatlMrlnc  llnee.   leea  10 
per   cent   aalrace..., 

Punp  atatJions   , 

Tank  nan   , 

BaflnerlBi: 
Claaa  1.  >-  Well-oon 
■tmelBd     pUota    lo- 
cated at  point  aaiur 
lag  a  kmg  supply  of 

omde  oil  

Claae  2.  —  Wril-con- 
atmotad    vlanta     lo-l 
eated  at  point  aasur- 
ini  aopply   of  cntdej 
oil  for  aereral  yeartf 
Claaa  S.  —  Skimmlnv 
rianta  and  Maall  re- 
Itneriei  of  poor  con- 
atrootion    or    loeatedi 
at  polnta  where  nip- 
ply   of  omda  oU   ia| 
not    aaraied    for    aj 
iooc  mrlod  of  time, 
Salea  or  martottag 
eontaxnentt 
Tan&era 


"a 
a 


i^ 


DeiiredatloD 


h 


all 

p 


1914 


l»15 


1916 


1917 


1911 


Filling  atations — 
Claaa  A.— Ondln  .. 
wood  or  oorrugatedl 
ateel  oonstmrtton./l 
Claaa  B.— Brlek  andl 
code  re  te  or  ex-| 
traordlnaxy    con 

•truetlon    

tMatrlbiiting  atatloDS. 
Tank  wagona— 

Motor 

Horse    

Steel    barrela    

Wooden  barrels  ..... 
Tracks  and  switcbea 
Other 


Natural  Gas  Propertiea 
(Utility   Co. 'a). 


Drilling    equipment 

WeUa 

Gaa  pipe  Unea: 

Malna 

Oatberlng   lines    ..... 

Distribndng    lines.... 
Compressor    statiooa. . . 

Gathering    atations 

Field   stations   I 

Meters    and    regulators 
Considered  as  a  wbcrle 

plant    


Natural  Gaa  Gasoline 
Propertiea 


Compceasion  Rlanta,  with] 
20%   aaJrsge 
Dlaj 


Absoi 
20 


irptlon    plants, 
%   salTaae 


with 


*  See   note,    page    12. 
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26.  In  addition  to  tbe  above,  attach  liereto  any  evidence,  facts,  Btartements, 
etc.,  which  you  desire  to  have  considered  in  ascertaining  the  cost  of  the  prop- 
erty as  of  date  of  acquisition. 

SOHXDULE  II. 

FOB  ASCERTAINING  VALUE  OF  PROPEETY  AS  OF  MARCH  1,  1913, 

OR  ANY  OTHER  SPECIFIED  DATE.    . 


*'    Date  of  vahtaition. 
1.  Name  of  property 


2.  Location  of  property 

•  •••• • ..«.*••. ••..•■. 

3.  Are  you  sole  ovmer  of  property? 

(Yes)  or  (No.) 

4.  If  not  sole  owner,  your  ownership  interest  therein,  and  the  name,  address, 
and  ownership  interest  of  each  of  the  other  joint  owners 


5.  Is  property  a  leaseholdf 

(Yes)  or  (No.) 

6.  (a)  If  so,  name  and  address  of  lessor. . . 


(b)  Name  and  address  of  lessee 


(o)  Date  lease  effective. 

(d)  Date  of  expiration 

{e)  Royalty  rate  

(/)  Bonus,  either  c|ksh  or  property 

7.  Date  property  was  acquired 

8.  (a)  Manner  of  acquisition  (purchase,  trade,  gift,  etc.) 


(&)  Amount  paid  in  cash $. 

(c)  Amount  paid  in  stock $. 

(1)  Par  value  of  stock $ . 

(2)  Actual  cash  value  of  stock $. 

(8)  How  was  this  cash  value  establishedf 


(d)  Amount  paid  in  bonds $■ 

(1)  Par  value  of  bonds $. 

(2)  Actual  cash  value  of  bonds $ 

(3)  How  was  this  cash  value  establishedf 


(6)  Amount  paid  in  other  considerations.. 
(1)  What  were  these  eonsiderations? 


If ote. — ^Attach  separate  statement  for  each  tract,  entering  your  totals  only  on 
this  sheet 
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(2)  The  aetual  cash  value   of  these  eonsidera- 

tionB    $. 


(3)  Maimer  of  detefrznining  thds  cash  value. 


(/)  Total  cash  value  of  all  oonsiderations  paid  for  the  property  at  time 

of  acquisitiozL  as  established  hj  you $ 

Note. — If   necessary,  append   a  typewritten   statement  in   order   to    fully 
answer  these  questions.    8  (a)  to  8  (f ). 

9.  The  following  data  regarding  each  separate  tract  are  required  of  all  tax- 
payers owning  or  operaifaing  oil  andAnr  gas  properties  and/or  leases. 

Ifap. 

Map  showing  as  of  date  of  ^nation,  the  location  of  the  -property  boundaries, 
and  location  of  all  wells  and  other  developments  in  the  vicinity. 

This  map  must  be  on  a  convenient  scale,  preferably  of  not  lees  than  1/31680 
or  2  inches  to  the  mile  for  developed  areas,  and  should  show  the  following  in- 
formation for  each  tract  as  of  date  of  acquisitioia: 
(a)  Wells  producing, 
(d)  Wells  temporarily  suspended. 

(c)  Wells  formerly  productive  but  now  abandoned. 

(d)  Wells  completed  to  oil  or  gas  sand  or  zone^  but  nonproductive. 

(e)  Wells  abandoned  before  cxnnpletion. 
(/)  WeUs  drilling. 

(g)  Area  considered   (1)   producing,   (2)   proven,   (3)   highly  probable, 

and  (4)  possible  oil  and/or  gas  land,  and  (5)  land  worthless  for 

oil  and/or  gas  production.     (Proven  or  pH>ved  oil  or  gas  land  is 

that  which  has  been   shown  by  finished  wells  supplemented  bj 

geologic  data  to  be  such  that  other  wells  drilled  thereoit  are  prae- 

tieaUy  certain  to  be  commercial  producers.) 

In  the  case  of  a  company  owning  more  than  one  tract  in  a  single  pool  or 

field,  a  field  map  folded  to  letter  size  dimensions,  say  8  bj  10  inches,  if  not 

too  cumbersome,  may  be  sent,  and  each  tract  designated  by  a.  letter  or  some 

other  convenient  symbol. 

Land  data, 

10.  Area  in  acres,  as  of  date  of  valuation  of : 
[a)  Fully  developed  oil  or  gas  territory'. 

h)  Proven  oil  or  gas  territory. » 

c)  Highly  probable  oil  or  gas  "territory 

[d)  Possible  oil  or  gas  territory 

[e)  Territory  worthless  for  oil  or  gas  production 

;/)  Toital  acreage  


Note. — ^Attach  separate  statement  for  each  tract,  ente^ng  your  totals  onlj  on 
this  sheet.  " 
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11.  Name  and  address  of  the  party  making  the  land  cUuHifieation,  as  cot- 
ered  in  questions  9  and  10 


Well  data. 

12.  Furnish  the  following  data  regarding  the  wells'  as  of  date  of  valuation : 

(a)  Number  of  wells  producing 

(h)  Number  of  wells  abandoned  or  suspend^ 

(c)  Number  of  wells  drilling .- 

(d)  Number  of  new  locations  jet  remaining  undrilled  on  proven  ter- 


ritory 


13.  (a)  Number  of  producing  oil  and/or  gas  sands  proven  on  property. 


(h)  Designation  of  the  different  sands  with  the  average  thickness  of  each 
and  average  depth  from  surface  to  the  top  of  each  sand 

(c)  Any  other  information  regarding  conditidns  in  wells  which  might 

be  used  to  classify  .the  wells  in  groups. 

(d)  Lost  of  oil  wells  as  of  date  of  valuation,  showing  the  following 

information  regarding  each.    (Use  table  similar  to  13  («).) 

(1)  Number  or  letter  by  which  each  is  demgnated. 

(2)  Date  of  beginning  drilling. 

(3)  Date  of  beginning  production. 

(4)  Date  abandoned. 

(5)  Initial  daily  production. 

18  (•).    TABLB  OF  WEU<  DATA. 


(I) 

'      (2) 

(8) 

(4) 

(5) 

Data 

r 

Number 

or 

lector 

Begin 
drUllnie 

Beffui 

ppodudiiR 

AbftBdonetl 

Initial  dally 
(Bamla) 

Prodttction  data. 

14.  Submit  table  similar  to  14  (^),  showing — 

(a)  Production  of  tract  by  calendar  years,  from  the  beginning  of  pro- 
duction to  date  of  valuation,  with  average  number  of  wells  pro- 
ducing each  year. 

(h)  The  same  information  for  calendar  years  subsequent  to  date  of 
valuation. 

Kote. — ^Attach  separate  statement  for  each  tract,  entering  your  totals  only  on 
this  sheet 
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(c)  Amount  received  each  year  for  production  mentioned  in  (a)  aad 

(6). 

(d)  Average  price  per  barrel  received  for  oil,  given  bj  jean  unce 

production  began. 
A]0O, 

(e)  Total  production  prior  to  date  of  valuation, barrels. 

(/}  TV>tal  production  subsequent  to  date  of  valuation, bbls. 

(g)  Total  amount  received  for  production  mentioned  in  (o)  and  (/). 

(e)  $ (/)  $ 

14   (h).   TABLB  OF  PRODI7CTTON  AND  VALUE  OF  OIL. 


Tean   prior  to  dale  of 
faluatioD 

Yoen  nibsequetu  to  date  of 
Talaacioo 

(1)  PnoductlOD    (a)    and 
(b)    burato  ...Ip 





(2)  Nusnlwr   of    wellri 
producing  (a)  ud  (b)f 

(S)  Valuo  of  product  (c)( 

(4)  Arerace    prlco    pen 

ta*iT«l    (d)    





(i)  If  the  traot  or  wells  have  been  producing  for  less  than  two  years, 
monthly  production  fig^ures  must  be  furnished. 

15.  (a)  Production  of  individual  wells,  by  calendar  years  from  beginning 

of  production  to  date  of  valuation,  if  such  data  are  available. 

(b)  fiame  information  for  period  subsequent  to  date  of  valuation. 

(c)  If,  through  any  cause,  it  is  impossible  to  give  yearly  production  rec- 

ords of  any  individual  wells,  state  the  reasons  why  this  infonoation 
is  not  available. 

Note. — ^As  these  production  data  furnish  the  foundation  for  estimating  deple- 
tion allowance,  it  is  very  important  that  they  be  given  completely  and  aecn- 
rately. 

OU  and  Gas  Beserves  in  Property, 

16.  (a)  What  was  the  estimated  total  ntmiber  of  units  of  oil  and/or  gas  in 

the  property  on  date  of  valuation! 

(h)  How  was  this  estimate  madef 

(c)  Append  a  copy  of  the  appraisal  from  which  the  estimates  were  de- 

rived, or  append  a  r^sum^  of  the  calculations  utilized  in  making 
the  estimate. 

(d)  Give  name  and  address  of  party  making  the  estimate. 


Note. — ^Attach  separate  statement  for  each  tract,  entering  your  totab  only  on 
this  sheet. 
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Specific  Gravity, 

17.  (a)  State  range  in  epeoific  gmvity  of  oil  recoyered 

(b)  State  averagQ^speoifie  gravily  of  oil  deliTered 

(c)  If  more  than  one  grade  delivered,  give  pereentage  of  each  for  year* 

of  vafaiation. 

CaHng-head  Chu, 

18.  Submit  table  similar  to  18  (i),  showing — 

(a)  Quantity  of  casing-head  gas  produced,  by  months,  from  date  of 
first  production  to  date  of  valuation. 

(2>)  The  same  information  for  the  period  subsequent  to  date  of  valu- 
ation. 

(c)  Average  number  of  wells  contributing  to  this  production  each 

month. 

(d)  In  case  the  gas  is  sold,  give  the  amount  received  each  month  for 

gas  mentioned  in  (a)  and  (&). 

(e)  Quantity  of   gasoMne,   in  gallons,   recovered   each   month  from 

oaeing-head  gas,  mentioned  in  (a)  and  (&). 

(/)  Amount  received  each  month  for  gasoline  mentioned  in  (e). 

(g)  Average  price  per  gallon  reoeived  for  gasoline  mentioned  in  (e). 

(h)  Production  of  oil  1  by  months  for  the  wells  from  which  this  casing- 
head  gas  is  taken.  Give  this  information  by  individual  wells  if 
possible;  if  not,  then  by  tracts  with  number  of  wells  producing 
each  month.  When  monthly  records  are  not  available  give  data 
by  years. 

18  (1).    TABLE  OF  CASINO-HEIAD  OAS  DATA  OX TRACT. 


MoDtb 


Quantity  eutnff-head 

sas  produced 

(M  ou.  ft.) 


^2 


si 

•"3 


I 


l9 


-s© 


Gasoline 


II 


£ 


I. 


8 

SI 


Act 


< 
.* •••• • •.••••••••••  .•••.«••••••  •■•••.•>•••• 


1  Note. — These  oil  pfroduction  data  are  very  important,  as  they  are  used  as 
the  basis  for  computing  the  depletion  allowances  in  the  case  of  gas  deposits. 


Note. — Attach  separate  statement  for  each  tract,  entering  your  totals  only  on 
this  sheet. 
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008  vjeU  datii. 

19.  Snlnnit  table  siiniLir  to  19  (h),  giving  list  of  gas  weUs  as  of  date  of 
▼alnation,  and  showing —  - 

(a)  Number  or  letter  by  which  each  is  designated. 
(6)  Date  of  beginning  drilling. 
(o)  Date  of  beginning  production* 

(d)  Date  of  abandonment. 

(e)  Initial  open-flow  capacity. 
(/)  Initial  closed  rock  pressure. 

ig)  dosed  rock  pressure  as  of  date  of  valuation. 


19  (h).    TABLE  or  GAS  WEUi  DATA  OX- 


-TSACT. 


U) 

(b) 

(c) 

(d) 

(e) 

Initial 

dally 

open-flow 

rapacity 

(M  cubic 

feet) 

(f) 

U) 

No  or 

Date 

Bo^  preisare 

Benn 
driUliK 

Becan 

produdnff 

OTftbudon- 
ment 

InltUl 
ekmed 

CSoeed  aa 

of  date 

of  Tain- 

aUoa 

L,,,.,, ,, 

m 

Gas  Production  Data. 


20.  Submit  table  similar  to  20  (e),  showing — 

(a)  Production  (of  gas)  by  calendar  years  from  beginiung  of  pnh 
duction  to  date  of  valuation,  with  number  of  wells  producing 
each  year. 

(h)  Same  information  for  years  subsequent  to  date  of  valuation. 

(o)  Amount  of  money  and  cash  value  of  any  other  consideration  re- 
ceived each  year  for  production  m^itioned  in  a  and  h. 

(d)  Avemge  price  per  thousand  cubic  feet  of  gas,  by  years,  from  be- 
ginning of  production. 

so  (e).    TABLR  OF  PRODUCTION  AND  VAUIB  OF  GAB. 


Tean  prior  to  date  of 
raluatton 

Yean  sttNtf-auent  to  date 
of    valuation 

« 

• 

1. 

Prodnetloik  In  1.000  cubic  feet  (a) 
■ad   (b)         ..  ••» • 

* 

2. 

Number    of'  weili    prodnclns     (a) 

anil    fh) , 



S. 

4. 

xr*lM A    «i#    «v«wliiMt    /n\          . . 

vaiuo  oi    iHuuuot   i«f •••«.•.••••••••  • 

AvaracB    moe    per    1.000    cubic 

fnrtfxH                                             .... 

leeb    lai    •.•...«• •«•■ 

* 

I^ote. — ^Attadi  separate  statement  for  each  tract,  entering  your  totals  onlj 
on  this  sheet. 
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(/)  Total  yield  from  beginning  production  to  dat«  of  valuation 

cubic  feet. 

(g)  Total  yield  from  beginning  production  to  date, cubic 

feet 

21.  Production  of  individual  wells  by  calendar  years  for  all  wells  to  end  of 
taxable  year. 

22.  (a)  Average  roek  pressure  in  September  of  each  year  during  which  pro- 

ductioa  has  been  maintained, 
(d)  Bock  prassure  of  individual  or  test  wells  on  tract. 

(Answers  should  be  attadied  as  a  separaite  statement  giying  all 

rock  pressures  measured  during  life  of  the  well  or  property. 

The  method  used  in  measuring  pressures  should  be  mentioned.) 

Note. — ^As  these  production  and  closed  pressure  data  furnish  the  foundation 

for  estimating  depletion  allowances,  it  is  very  important  that  they  be  given 

completely  and  accurately. 

Vahustion  of  Property. 

23.  (a)  What  was  the  ttiir  market  value  of  the  property  as  of  date  of 

vahiatUmf 

(&)  How  was  this  valne  aseertainedf 

(1)  By  compariscm  with  values  established  by  actual  sales  of  sim- 

ilar propertiesf 

(Yes)  or  (No.) 

(2)  By  appraisalf 

(Yes)  or  (No.) 

(3)  By  assessed  valuef 

(Yes)  or  (No.) 

(4)  By  other  method! 

(Yes)  or  (Now) 

24.  If  l^  comparison  with  values  of  other  properties  established  bj  actual 
sales  of  these  properties^  give  the  details  regarding,  each  transaction  so  used 
and  your  basis  of  comparison , .^  . 

25.  Give  the  following  information  regarding  any  bona  fide  transactions  in 
oil  or  gas  propertiee  in  the  region  of  the  tract  under  discussion,  about  whioh 
you  are  able  to  obtain  data. 

(a)  Property  (farm County State 

See. T B.* 

(h)  Party  famishing  data 

(c)  Address -r 

(d)  Date  of  famishing  data 

(e)  Source  of  information 

(/)  Character  of  property  transferred — fee  title  or  leasehold! 


Note. — ^Attach  separate  statement  for  each  tract,  entering  your  totals  only  on 
this  sheet. 
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g)  What  proportion  of  property  involved  in  this  transaction f. 


h)  Name  and  address  of  vendor  and  purchaser, 


i)  If  a  lease,  name  and  address  of  lessor  and  lessee. 


J)  Date  of  transfer  or  lease^ 

tc)  Date  of  first  production 

I)  Total  acreage  of  property 

[m)  Total  proven  and/or  producing  acreage  at  time  of  transfer 

n)  Royalty  rate  

'o)  Average  gravity  of  the  oil 

[p)  Number  of  wells  on  property  al;  time  of  transfer 

'q)  Value  of  same  as  of  date  of  transfer,  $ '. 

'r)  Approximate  average  depth  of  wells 

[s)  Number  acres  per  well 

t)  Any  other  major  equipment 

[«)  Value  of  same,  $ 

v)  Settled  daily  production  at  time  of  transfer  or  lease. barrels 

w)  Plush  daily  production  at  time  of  transfer  or  lease barrels 

[x)  Total  producftion  of  property  prior  to  transfer  or  lease barrels 

y)  Total  production  to  date barrels 

[e)  If  not  producing  property,  state  approximate  distance  and  direction  to 

nearest  producing  wells 

aa)  Total  cash  sale  price  or  bonus  or  total  cash  value  of  all  considerations 

paid  for  property  or  lease^  $ 

&&)  Price  per  barrel,  settled  production,  $ 

Answer  this  question  only  for  those  districts  in  which  the  vUlue  of  properties 
is  measured  by  settled  daily  production  in  barrels,  such  as  the  Mid-Continent 
an'^  Appalachian  Districts. 

{cc)  Price  per  acre,  if  fee  purchased,  $ 

{dd)  Ruling  price  per  barrel  or  per  acre  of  same  character  of  property  in 

same  locality,  at  same  time,  if  known,  $ '. ^ 

{ee)  Other  data  tending  to  show  the  cash  or  sale  value  of  the  property  at  the 
time  of  transfer 


26.  If  by  appraisal  give : 

(a)  The  name  and  address  of  party  making  the  same. 


(&)  His  connection,  if  any,  with  you  or  with  any  of  your  assoeiates 
or  associated  companies  


(c)  Date  of  making  appraisal, 


Xq^ote. — ^Attach  separate  statement  for  each  tract,  entering  your  totals  only  oo 
this  sheet. 


FOBM  N — bohbdx7i;bb  895 

(d)  Attach  a  copy  of  appraisal  or,  if  such  is  not  available,  a  rdsum^ 
of  method  used  in  arriving  at  conclusions  and  a  summary  of 
calculations. 

27.  If  by  assessed  valuation,  fill  out  the  foDowing  schedule*. 

(a)  Name  and  address  of  official  making  the  assessment 

(2>)  Did  the  law  under  which  the  assessment  was  made  require  an  ap- 
praisal of  the  property —  • 

(1)  At  its  actual  cash  value! 

(2)  At  a  portion  of  its  cash  valuef 

(3)  If  so,  what  portion! 

(c)  What  was  the  total  assessed  valuation  of  the  property  for  the 

.  year  of  valuation! 

(1)  What  portion  represents  real  property? 

(2)  What  portion  represents  personal  property? 

(d)  What  portion  of  the  assessed  value  of  the  real  property  repre- 

sents oil  and/or  gas  in  the  ground! 

Estimate  this  as  nearly  as  you  can,  if  not  separated  by  the 
assessor. 

28.  If  value  established  by  any  other  method  than  above,  append  a  full  de- 

scription of  the  method  used  and  a  summary  of  calculatidns. 

Physical  Property, 

29.  Does  the  valuation  as  of  date  of  valuation  include  any  amount  for  plant 

or  other  physical  property  or  for  the  value  of  the  land  for  any  other 

purpose  than  as  the  container  of  oil  and/or  gasf 

(Yes)  or  (No). 

30.  If  your  answer  is  ''yes,''  what  amount  is  applicable  solely — 

(a)  To  the  value  of  the  oil  and/or  gas  contents! 

(h)  To  the  surface  or  agricultural  value  of  the  land  or  its  value  tor 

anything  other  than  for  its  oil  and/or  gas  contents! 

(c)  To  plant  or  other  physical  property? 

31.  Give  general  inventory  as  of  date  of  valuation  of  the  physical  property 

mentioned  in  30  (c)  with  the  foDowing  information  regarding  each 
type.    (Use  table  similar  to  31  (/) .) 

(a)  Year  originally  acquired. 

(h)  Original  coat. 

(c)  Depreciation  sustained  to  date  of  valuation. 

(d)  Value  aa  of  date  of  valuation. 

(e)  Depreciation  sustained  by  calendar  years  from  date  of  valuation 
to  date. 

Note. — ^This  classification  has  been  adopted  by  the  Internal  Revenue  Bureau 
and  will  be  used  hereafter  in  all  Tegulations,  forms,  and  questionnaires. 

Note. — ^Attach  separate  statement  for  each  tract,  entering  your  totals  only  on 
this  sheet. 
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11  (f).    INVSNTOBT  or  PHTBICAL  FSOFKBirT  AND 

DATB  OF  TAUJATION. 


sBPBBCSAnoN  AS  or 


zt 

1 

U 

'■'33 

E  ^ 

1* 

ll 

Depredatlen 

Typo  of  ptvperty 

|l? 

1014 

191S 

Itlf 

lOlf 

For  OU  Propertlse. 
DrtlUnc  eoalsoMnt   

wi!^..!!!!!?!^ 

Defaydnton: 
SleeMo    

........ 

piM  end  tank  * 

StMl.    5.000-55.000     1 

• 

^ 

8»500-6,000    

OftUMrlnc   500-2,500    

-500    

TvA»    

TiranqportatioD   equipment    ...... 

Water  planta  

> 

Bleetile  eaulpoMiK 

Machine   abcva  

Bolldlnga: 

Vtamed  1111101010   .............1 



" 

Oomigated   iron    Hdlns. I 

Oonrrete    *. 

Brick    ^ 

Steel 

EE 

m      •■■••• 



:::::::; 

:•:•:•:•:•:•:•:• 

.T 

Pipe    Unea    

ICalDa    6    InehM   In    diameter 
or    o?er    •••••• 1 

i:::.:::  :.::;;::i 

1 

Malna  under  6   Inrbea  In  di- 
ameter   ..•■■•■■.■.••... 

1 





Gathering    lines    leio    10    p6r 
cent  iairago  

1 

Pomf^  atallono  •.■••.. 

Tank    ean    •..••..•........•..... 

RBFlNiBltlBB: 
Claaa     1.    WoU    donitnicted 
planta   located   at  pofnt   aa- 
snrins  a   1od2  lupply  of 
crude  oil 

Claaa     %,    Well     construcrted 
idantB   located   at  point   aa- 
aurlnc    aupply    of    cnide    oil 
for    loteral    yeara    

Claea    8.    Skhunlnir  plants 
and  imall  reflnedee  of  poor 
oonatnioCloo.    or    located    at 

0(1    la    not    aaeuivd    for    a 
Intw  nerlod  of  tJmA. ...'...... 

1 

« 

Salea  or  maiketfnc  equipment.. 
Tankers   ..«.,.. .•*>«■.. .tfti-rr-  -r- -■,-■,, 

Barioi 

Filling  ataUow— 
Claai  A.    Ordinary  wood  of 
or  oomigated  steel  oon- 



1 

Class    B.    Brick    and    eon-l 
0  r  e  t  e   or  extraordinary  1 

• 

Ptstritnitlns  ■^ati'ins   tt 

Tank  wagon»- 
Hotor    

Sbno    ••.•.t.*.«..i*«T. ..'«•.  -T--1---T 

1 

Bte#i    barn^s    . . . . .  r , , . . ,  r  t , »  t  t  -1 . . . . 1 1 

Wooden    barrela    1 1 4 

*^«<4m    gud    ifTltches. rl if,..f...i t 

Hfltjv      ikflnlTWiumt      1 1 1 1 1 

1 

Note. — ^Attach  separate  statement  for  eoeh  traot>  entering  your  totals  onlj 
on  this  sheet. 
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SI  (f).    nfVENTOBT  or  PHYSICAL  FBOFEBTT  AKD  »BPBlXSAnON  AB  OT 

DATS  OF  VALUATION— CoBUniMd. 


Tn9  of  pmMitj 


si 


"81 

e ; 


DopnetttUon 


I 


II 

Q 


1914 


1915 


1916 


19ir 


For   Oil   Propcrtio    Continued 

NATURAL    OA8   PBOPERTIS8 

rutltttr    CiVBiMiilea) 

Drminc    eoaUniant    

Well*     

Gm  pipe  IIom: 

Oatli«li«'iM*V//.V.'.V.'/.V.V 
DlitrfbauDs    Unas , 


ntiwHng  tf tlom 

Field   fttttfltit 

ICetan  aad  raffulatore...^ 

Conalderad  u  a  whole  pitiit... 
'NATUbIl    OA8    0A80LINB 
PBOFERTIE8 

plMtt    wltb    S0%\ 


Abaorptton  planu  wltb   90^1 


> 

Data  indirectly  relating  to  vaUie  as  of  date  of  vdlwition, 

32.  What  was  tlie  book  vahie  of  jour  total  aseets  on  date  of  TaToation,  ex- 
clusive of  oil  and/or  gas  in  the  groundf $ 

33.  (a)  State  the  number,  the  par  value  and  the  cash  value  of  shares  of  your 

capital  stock  issued  and  outstanding  on  date  of  valuation. 

(1)  Character  of  issue $ 

(2)  Number  of  shares 

(3)  Par  value  of  each  share $ 

(4)  Cash  vahie  of  each  share. . . '. $ 

(5)  l>otal  par  value $ 

(6)  Total  earii  value  $ 

(2>)  Were  any  shares  then  outstanding  not  fully  paidf If 

so,  give  details  in  full 

34.  On  what  stock  exchanges  were  your  capital  stock  and  bonds  listed  on 
date  of  valuation!  

35.  Was  your  stock  traded  in  on  a  "curb'*  market  on  or  about  date  of  valu- 

ationf If  80,  where! : 

«.•.•....■...*.•■•■.«••«.•«••.••».•...«••>.*••.•.•.*..•.«•.•••....••«.. 

36.  What  was  the  quoted  value  of  your  capital  stock  on  or  about  (kite  of 
valuation!  


37.  If  -yovLt  stacks  were  not  quoted  on  a  stock  exchange  or  curb  market,  give 

Note. — ^Attach  separate  statement  for  each  tract,  entering  your  totals  only  on 
this  sheet. 
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-cp*--:!'^  i>  7oar  atoeka  on  or  aboat  date  of  ti 
.-.---'■^S*  of  them. 

^.    laal  pennaiMnt  indebtednsM  on 

i'^-^' » 

..Ti'MdnCM  slioiring: 

.     .■tfsnibing   kind) $ 

.    .indrribiiig  kind) # 

,3 » 

iwfribe)    9 


.^  -K  quoted  value  of  70DT  bonda,  notea,  and/or  other  e«r- 

..~ii  indebtednew  on  date  of  valDatiOD  I 

^^~t3  of  quotation. 

.^-  Snda,  notes,  aiid''(>T  other  rartifleatee  of  indebtedness  wen 
lov't^  on  or  about  date  of  vshuttion,  give  partienkira  of  public 
H-.iate  tranaaetjona  in  them  on  or  aboqt  tliat  date  ao  far  ai 
!  ^ve  k&oiriedge  of  snch  tnmanetioiia. 

.  the  prevailing  average  royal!;  ntae  stipnlatfd  in  lesaeo  taken 
t  date  of  vsloation,  on  iril  and  gaa  lands  in  the  districts  in 
crtiM  are  loc&tedf 

IX  as  known  to  jtm  the  names  of  the  parties  to  anjr  litigatioa 
le  of  the  oil  aad/ix  gaa  properties  in  the  particular  r^ion  of 
3«T  diacuBEion  or  of  a  jwrtnerahip  interest  or  other  interest 
wA.  in  a  oorpoTstiou  owning  or  <^persting  the  same,  was  in- 
vt  the  date  of  valnation ;  also  the  name  of  the  eoort  or  coorti 
Lgation  was  eondacted. 

eto  eopy  of  report  to  atoekholders  for  eaeh  of  the  flseal  ^ears 
lUowing  date  of  valuation. 

line  of  the  oil  aud/w  gas  pn^rties  in  the  particular  region 
under  discurion  or  of  U17  interest  or  stock  therein  been  in- 
irtnership  accounting  to  joor  knowledge  on  or  abont  the  date 

If  so,  append  statement  giving  partienlars. 

njone  intereated  in  the  (ril  and/or  gas  wells  in  the  particular 
ipert;  under  diseuanon  or  as  owner,  operator,  or  monber  of  a 
ockholder  in  a  corporation  owning  or  operating  the  same  die  on 

valuationf 

e  the  name,  the  ownership  intnest,  or  the  munber  of  aharea 
inate  date  of  death,  the  reddenee  at  time  of  death,  and  the 
in  of  the  court  in  which  the  estate  was  administered,  and  the 

separate  statement  for  each  tract,  entering  jour  totals  only  on 
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name  and  address  of  the  administrator,  or  executor 

44.  If  on  or  about  the  date  of  the  valuation  of  the  property  there  were  any 
bona  fide  offers  for  its  purehase,  in  whole  or  in  part,  or  offers  for  the.  pur- 
chase of  other  similar  properties,  full  details  of  such  negotiations  should  be  sub- 
mitted. Tenders  for  purchase  submitted  through  brokers  or  middlemen  oan 
not  be  emisidered  unless  supported  bj  names  of  principals,  together  with  evi- 
dence tending  to  show  their  ability  and  willingness  to  condude  the  purchase  in 
accordance  with  the  terms  of  the  offer  made. 

45.  In  addition  to  the  above,  attach  hereto  any  evidence,  facts,  statements, 
etc.,  which  you  desire  to  have  considered  in  the  determination  of  the  value  of 
jour  property  as  of  date  of  valuation. 

SOHEDtJLB  m. 

ADDITIONS  TO  CAPITAL  ACCOUNT. 

Article  223  of  Begulations  45  provides  that  at  the  option  of  the  taxpayer 
various  items  may  be  charged  to  capital  account  or  may  be  deducted  from 
gross  income  as  an  operating  expense.  Where  deductions  for  depreciation  or 
depletion  have  either  been  included  in  the  past  in  expense  or  other  accounts, 
rather  than  specifically  as  depreciation  or  depletion,  or  where  capital  expen- 
ditures have  been  charged  to  expense  in  lieu  of  depreciation  or  depletion,  a 
statement  indicating  the  extent  to  which  this  practice  has  been  carried  should 
accompany  the  return.  Where  a  taxpayer  has  elected  to  follow  one  course  sys- 
tematically for  a  number  of  years,  including  1917,  he  will  not  be  permitted  to 
amend  his  returns  prior  to  1918  for  purpose  of  changing  the  method  of  ac- 
counting for  items  mentioned  in  this  paragraph. 

Has  it  been  your  practice  to  carry  these  items  as  capital  charges  or  as  oper- 
ating expenses!  

If  as  capital  charges — 

(a)  Give  a  complete  analysis  of  additions  to  capital  returnable  through 
depletion  for  each  year  f ron^  date  of  acquisition,  or  from  March  1, 
1913,  if  acquired  prior  to  that  date 


* 


(d)  Give  a  complete  analysis  of  additions  <to  capital  returnable  through 
depreciation  for  each  year  from  date  of  acquisition,  or  from  March 
1,  1913,  if  acquired  prior  to  that  date 

> 

If  these  items  have  been  deducted  from  gross  income  as  operating  ex- 
penses, a  complete  analysis  of  operating  expense  for  each  year  from  date  of 
acquisition,  or  from  March  1,  1913,  if  acquired  prior  to  that  date,  must  be 
given    


Note. — ^Attach  separate  stat^nent  for  eadi  tract,  entering  your  totals  only  on 
this  sheet. 
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the  particulars  of  private  transactiona  in  jour  stocks  on  or  alK>ut  date  of  Tahi- 
ation,  so  far  as  you  have  knowledge  of  them. 

38.  (a)  What  was  your  total  permanent  indebtedness  on 

date  of  valuation! .\  .  $ 

(6)  Classify  this  indebtedness  showing: 

(1)  Bonds    (describing  kind) $ 

(2)  Notes  (describing  kind) $ 

(3)  Contracts  $ 

(4)  Other  (describe)    $ 


•  Total  $ 

(c)  What  was  the  quoted  value  of  your  bonds,  notes,  and/or  other  cer- 

tificates of  indebtedness  on  date  of  valuation? 

(d)  Give  sources  of  quotation. 

•, ^ ,• 

(e)  If  your  bonds,  notes,  and/or  other  certificates  of  indebtedness  were 

not  quoted  on  or  about  date  of  valuation,  give  particukirs  of  public 
or  private  transactions  in  them  on  or  aboi^t  that  date  so  far  as 
you  have  knowledge  of  such  transactionaw 

39.  What  were  the  prevailing  average  royalty  rates  stipulated  in  leases  taken 
within  a  year  of  date  of  valuation,  on  oil  and  gas  lands  in  the  districts  in 
which  your  properties  are  locatedf 

40.  State  so  far  as  known  to  you  the  names  of  the  parties  to  any  litigation 
in  which  the  value  of  the  oil  and/or  gas  properties  in  the  particular  region  of 
the  property  under  discussion  or  of  a  4)artnership  interest  or  other  interest 
therein,  or  of  stock  in  a  corporation  owning  or  operating  the  same,  was  in- 
volved on  or  about  the  date  of  valuation ;  also  the  name  of  the  court  or  courts 
in  which  such  litigation  was  conducted. 

41.  Attach  hereto  copy  of  report  to  stockholders  for  eaoh  of  the  fiseal  years 
preceding  and  following  date  of  valuation. 

42.  Has  the  value  of  the  oil  and/or  gas  pr^^rties  in  the  particular  region 
of  the  property  under  discussion  or  of  any  interest  or  stock  tiierein  been  in- 
volved in  any  partnership  accounting  to  your  knowledge  on  or  about  the  date 
of  valuation? If  so,  append  statement  giving  particulars. 

43.  (a)  Did  anyone  interested  in  the  oil  and/or  gas  welia  in  the  particular 
region  of  the  property  under  discussioa  or  as  owner,  operator,  or  member  of  a 
partnership  or  stockholder  in  a  corporation  owning  or  operating  the  same  die  on 
or  about  date  of  valuation? 

(h)  If  so,  give  the  name,  the  ownercdiip  interest,  or  the  number  of  shares 
held,  the  approximate  date  of  death,  the  residence  at  time  of  death,  and  tiie 
name  and  location  of  the  court  in  which  the  estate  whs  administered,  and  the 

Note. — ^Attach  separate  statement  for  each  tract,  entering  your  totals  only  on 
this  sheet. 
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name  and  address  of  the  administrator,  or  executor 

44.  If  on  or  about  the  date  of  the  valuation  <of  the  property  there  were  any 
bona  fide  offers  for  its  purchase,  in  whole  or  in  part,  or  offers  for  the  pur- 
chase of  other  similar  properties^  full  details  of  such  neg^iations  should  be  sub- 
mitted. Tenders  for  purchase  submitted  through  brokers  or  middlemen  can 
not  be  considered  unless  supported  by  names  of  principals,  together  with  evi- 
dence tending  to  show  their  ability  and  willingness  to  conclude  the  purchase  in 
accordance  with  the  terms  of  the  offer  made.  ^ 

45.  In  addition  to  the  above,  attach  hereto  any  evidence,  facts,  statements, 
etc.,  which  you  desire  to  have  considered  in  the  determination  of  the  value  of 
your  property  as  of  date  of  valuation. 

ScnBEDXTLB  III. 

ADDITIONS  TO  CAPITAL  ACCOUNT. 

Article  223  of  Begulations  45  provides  that  at  the  option  of  the  taxpayer 
various  items  may  be  charged  to  capital  account  or  may  be  deducted  from 
gross  income  as  an  operating  expense.  Where  deductions  for  depreciation  or 
depletion  have  either  been  included  in  the  past  in  expense  or  other  accounts, 
rather  than  specifically  as  depreciation  or  depletion,  or  where  capital  expen- 
ditures have  been  charged  to  expense  in  lien  of  depreciation  or  depletion,  a 
statement  indicating  the  extent  to  which  this  practice  has  been  carried  should 
accompany  the  return.  Where  a  taxpayer  has  elected  to  follow  one  course  sys- 
tematically for  a  number  of  years,  including  1917,  he  will  not  be  permitted  to 
amend  his  retnms  prior  to  1918  for  purpose  of  changing  the  method  of  ac- 
counting for  items  mentioned  in  this  paragraph. 

Has  it  been  your  practice  to  carry  these  items  as  capital  charges  or  as  oper- 
ating expenses!  


I 


If  as  capital  charges — 

(a)  Give  a  complete  analysis  of  additions  to  capital  returnable  through 
depletion  for  each  year  fron^  date  of  acquisition,  or  from  March  1, 
1913,  if  acquired  prior  to  that  date 

(2>)  Give  a  complete  analysis  of  additions  to  capital  returnable  through 
depreciation  for  each  year  from  date  of  acquisition^  or  from  March 
1,  1913,  if  acquired  prior  to  that  date 

;  • 

If  these  items  have  been  deducted  from  gross  income  as  operating  ex- 
penses, a  complete  analysis  of  operating  expense  for  each  year  from  date  of 
acquisition,  or  from  March  1,  1913,  if  acquired  prior  to  that  date,  must  be 
given    

Note. — Attach  separate  statement  for  each  tract,  entering  your  totals  only  on 
this  sheet. 
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SOHXDXTLX  IV. 

FOB  PBOOF  OF  DISGOVEBY. 

In  order  to  prove  to  the  sataaf action  of  the  eommissioner  that  a  bona  fide 
diaeovery  of  oil  or  gas  in  commercial  quantitiee  has  been  made,  you  will  be 
required,  among  other  things,  to  submit  the  following: 

(Since  the  release  of  this  form-  the  Treasury  Department  has  modified  ifo 
regulations  in  respect  to  this  subject.    See  p.  464.) 
1.  Deaeription  of  the  Property. 

(a)  Give  a  legal  description  of  tiie  pro^jertj,  indnding  its  location  in  aee- 

tion  (or  farm),  township,  range,  county,  and  State. 
(h)'  Are  jou  the  sole  owner! If  not,  give  your  ownerrtiip  in- 
terest therein,  and  the  names  and  addresses  and  ownership  inter- 
est  of  each  of  the  other  joint  owners. 
(e)  Is  the  property  a  leasehold! If  so,  give  the  name  and  ad- 
dress of  the  lessor  and  the  lessee 


(d)  Give  date  lease  was  effective 

(e)  Give  date  of  expiration 

(/)  Give  royalty  rate 

(g)  Stete  whether  bonus  was  in  ea^  or  property , 


{h)  Give  any  unusual  terms  of  lease, 


2.  Date  of  Acquiaition -. . . . 

3.  Give  the  location  of  the  nearest  producing  well  to  the  discovery  well  on 
the  date  discovery  is  claimed 

4.  Map  of  Property. — ^A  map  of  the  property  on  a  convenient  scale,  prefer, 
ably  not  less  than  2  inches  to  the  mile,  cAiowing,  as  of  the  late  discovery  is 
claimed: 

(a)  The  location  of  the  tract  and  of  the  disoovery  well  in  question  and  in 
addition,  the  development  in  the  field  for  a  radius  of  approximately 
3  miles  from  the  well  in  question; 

(h)  The  producing,  suspended  or  abandoned,  and  drilling  wells;  and 

(c)  The  areas  which  are  considered  producing,  proven,  highly  probable, 
possible,  or  worthless  oil  and  gas  land. 
6.  A  certified  copy  of  the  log  of  the  discovery  well,  showing: 

(a)  The  location. 

(h)  Date  drilling  began,  date  of  completion,  and  the  beginning  of  pro. 
duction. 

(o)  The  formaitions  penetrated;  the  oil,  gas  and  water  sands  penetrated; 
the  easing  record,  including  the  record  of  perforation  and  any 
other  information  tending  to  show  the  condition  of  the  well  and 
the  location  of  the  sand  or  sands  from  which  the  oU  or  gas  came 
on  the  date  the  discovery  was  claimed. 

Note. — ^Attach  sepamte  statement  for  each  traot^  entering  your  totals  only  on 
this  sheet. 
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6.  The  logs  of  enough  other  wells  drilled  prior  to  the  date  of  completion  of 
the  discovery  in  the  vicinity  of  the  discovery  well  to  convince  the  oommissioner 
that  the  pool,  field,  structure,  sand,  or  zone,  discovery  of  whit^  is  claimed, 
was  not  known  prior  to  the  so-called  discovery. 

7.  A  sworn  record  clearly  proving  the  commercial  productivity  of  the  dis- 
covery well.  This  record  must  cover  a  period  of  not  less  than  30  days  and, 
if  possible,  should  include  the  production  of  the  eivtire  period  by  months  from 
the  date  of  discovery  to  the  end' of  the  first  year. 

8.  In  the  case  of  the  discovery  being  made  within  3  miles  of  producing  wells, 
the  production  data  from  enough  wells  within  this  area  to  indicate  the  aver- 
age productivity  of  the  wells  drilled  prior  to  the  date  of  drilling  the  discovery 
well. 

9.  The  specific  gravity  of: 

(a)  The  oil  recovered  from  the  discovery  well 

(d)  Oil  produced  by  wells  nearest  to  the  discovery  weU  which  were  pro- 
ducing ait  the  time  of  the  drilling  of  the  discovery  well 

10.  Qive  the  following  information  regarding  each  well  drilled  on  the  same 
tract  or  lease  as  the  discovery  well  prior  to  and  subsequent  to  the  date  of  the 
discovery: 

(a)  Number  of  well 

(h)  Date  of  beginning  drilling. . .  * 

(c)  Date  of  beginning  production 

(d)  Date  abandoned 

(e)  Initial  daily  production 

And  in  the  case  of  wells  drilled  prior  to  the  date  of  discovery : 

(/)  ^P7  0^  ^0  lo?  of  the  well,  including  the  formations  penetrated 

(g)  The  casing  record  and  any  other  information  tending  to  show  the 
condition  of  the  well  on  the  date  discovery  was  claimed  in  the 
discovery  well 

11.  Give  any  other  evidence,  facts,  statements,  etc.,  which  you  desire  to  have 
considered,  proving  that  the  so-called  discovery  is  bona  fide  and  that  the  pool, 
field,  structure,  sand,  or  zone,  discovery  of  which  is  claimed,  was  not  known 
prior  to  the  date  of  discovery. 

Schedule  V. 

FOB  DEPLETION. 

Note. — ^This  schedule  is  not  to  be  filled  out  until  the  questions  in  Schedule 
I  and/or  II  have  been  answered  and  the  computations  called  for  therein 
made. 

With  respect  to  each  property  producing  oil  and/or  gas  during  the  taxable 
year,  income  from  which  is  covered  by  the  return  under  consideration,  give  the 
following  facts: 

Note-T-Attach  separate  statement  for  each  tract,  entering  your  totals  only  on 
this  sheet. 
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1.  Deseription  of  property 


2.  Value  (ezelusive  of  physical  properties)  as  of  Mareh  1,  1913,  or,  if  dB> 
covery  is  claimed  subsequent  to  that  date,  val^e  as  of  date  of  dueoveir  or 
within  thirty  days  thereafter.    (See  Schedule  11,  question  23  (a).) 

$ 

3.  Cost  (exclusive  of  physical  properly,  or  the  value  of  tihe  land  for  azijthi£| 
other  than  its  oil  and  gas  contents)  if  acquired  subsequent  to  Mareh  1,  1913. 
and  no  discovery  is  claimed.    (See  Schedule  I,  question  24  (a).) 

4.  Estimated  quantity  of  oil  and/or  gas  in  the  ground: 

(a)  As  of  March  1,  1913.    (See  Schedule  11,  question  16  (a).) 

(d)  Aa  of  date  of  discovery  or  thirty  days  thereafter.    (See  Schedule  £1. 

question  16  (a) .)  

(c)  As  of  date  of  acquisition.    (See  Schedule  1,  question  16  (a) .) 


5.  Fill  out  the  following  table: 


Data  deatrad. 

MarJ^l. 
19l8 

1914 

1916 

1916 

1917 

1918 

T^*il- 

:»)  Capltftl    account    retumabki    througli    deple- 

.b)  Capital  re(urnal>le  through  deplecion  added 

(c)  TaUl  capital  account  asainit  whldi  dcvle- 

tion  for  year  la  chargeable  f(a)  plua  (b)] 

(d)  Stttmated  quantity  of  reoovenUila  crude  oil 

in  around  at  beginnln}  of  year  In  barrela 

• 

(e)  ProduotiOQ  for  yeair' In'bttnda'of*  42''Kaiion« 

(f)  Unit  coat  o(  reooverable  product  [(o)  aivlded 

by    (d)]    

(g)  AxnouDt  of  depletion  sustained   durlnx  year 
r(f)  multlPltMl  hT  (e)l   ....... t...,.,r,,... 

Note. — ^If  the  "unit  cost"  method  of  computing  depletion  was  not  used  In  computing  tbe  dvplei»si 
allowance  for  the  rarioua  years  mentioned  In   the   aboTe   table,  state  what  method   wee  ueed  la  eai 
culatlng  the  depV:tion  and  give  a  complete  rfeumtf  of  the  calculations  ao  that  the  commisBioiMr  mv 
arrive  at   an   intelligent  ooodualon   aa  to  whethnr   or   not   the   depletion  allowance   Calmed   fiv  ynr 
w»s  eouttable  and  based  on  the  actual  rroduotlon  of  that  year. 

SCHXDULE  VI. 

FOR  DEPREOIATION. 

I^ote. — This  schedule  is  not  to  be  filled  out  until  the  questions  in  Schedule 
I  and/or  II  have  been  answered  and  the  computations  called  for  therein  made. 

With  respect  to  each  tract  on  which  there  is  physical  property,  mentioned  in 
the  return  under  tsonsideration,  give  the  following  facts: 

1.  Description  of  projwrty - 

2.  Value  of  physical  properties  as  of  March  1,  1913,  or  their  cost,  if  aequim! 
subsequent  to  that  date.    (See  Schedule  II,  30  (c),  or  Schedule  I,  24  (o).) .... 

3.  Fill  out  the  following  table  or  one  similar: 

Xote. — Attach  sepamte  staitement  for  each  tract,  entering  your  totals  only  on 
this  sheet. 
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90S 


DaU   desired. 


1918 


1914 


1915 


1916 


1917 


Toul. 


(a)  Caniul  acoount  retumaUe  tluroiisti  deprectatiOD   at 

beglimlDg  of  year  

(b)  Capital  retumabla  tlirovgh.  depredatioa  added  dur- 

ing year  

(o)  Total    capital    aoooura    agalnat    which    dopnciaUoii 

for  year  la  chargeable  (a  phia  b) 

(d)  Amount  of  dopredatloa  nutalned  dorlnc  year 


Schedule  VII. 

FOB  THE  PROOF  OF  BONA  FIDE  SALE. 

In  proving  that  a  bona  fide  sale  has  actually  been  consummated,  you  will  be 
required  to  furnish  the  following  information: 
1.  Description  of  the  property. 

(a)  Give  a  legal  description  of  the  property,  including  its  location  in 
section  (or  farm)^  township,  range,  county,  and  State 

(5)  State  whether  or  not  you  are  the  sole  owndr? *<. If  not,  your 

ownership  interest  therein,  and  the  names  and  addresses  and  the 
ownership  interest  of  each  of  the  other  joint  owners 

(o)  Is  the  property  a  leasehold! If  so,  give  the  name  and 

address  of  the  lessor  and  the  lessee 


(d)  Give  daJte  lease  was  effectivef 

(e)  Give  date  of  ezpirationf 

(/)  Give  royalty  rate! 

(g)  State  whether  bonus  was  in  cash  or  property . 


{h)  Give  any  unusual  terms  of  lease, 


2.  Date  of  disposal  of  property • ^ 

3.  State   manner   of   disposal   of   property,   whether   by    sale,   trade,   gift, 

etc 

4.  (a)  Give  the  amount  received  in  cash,  stock,  bonds,  and  other  considera- 

tions   

(h)  Give  the  par  value  of  the  sftock,  bonds,  or  other  obligations 

(o)  Give  the  actual  cash  value  of  the  stock,  bonds,  or  other  considera- 
tions on  the  date  of  disposal  of  the  property 

((2)  Sta^e  how  these  cash  values  were  established 

(e)  Give  the  name  and  address  of  the  party  determining  or  establishing 
these   values 


Note. — Attach  separate  statement  for  each  tract,  entering  your  totals  only  on 
this  sheet. 
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1.  Deseription  of  property 


2.  Value  (exclusive  of  physical  properties)  as  of  March  1,  1913,  or,  if  dis- 
covery is  claimed  subsequent  to  that  date,  value  as  of  date  of  discovery  cr 
within  thirty  days  thereafter.    (See  Schedule  11,  question  23  (a).) 

$ 

3.  Cost  (exclusive  of  physical  properly,  or  the  value  of  tbe  land  for  anjthi£j 
other  than  its  oil  and  gas  contents)  if  acquired  subsequent  to  March  1,  1913, 
and  no  discovery  is  claimed.    (See  Schedule  I,  question  24  (a).) 

4.  Estimated  quantity  of  oil  and/or  gas  in  the  ground : 

(a)  As  of  March  1,  1913.    (See  Schedule  II,  question  16  (a).) 


(d)  Aa  of  date  of  discovery  or  thirty  days  thereafter.    (See  Schedule  IL 

question  16  (a) .)  

{c)  As  of  date  of  acquisition.    (See  Schedule  I,  question  16  (a).) 


5.  Fill  out  the  following  table: 

1  •  •  •  • 

Data  deairad. 

Mar'l. 
19l3 

1914 

1916 

1916 

1917 

1918 

Twi: 

!a)  Capital   account    returnable    tbrou^    deple 
tlon,  at  beginning;  of  year*. 

b)  Capital  returnable  tbrough  depleUon  added 
durins    y^ar    

(c)  l\>tal  capital  account  ac&inat  wblch  deple 

tlon  for  year  la  cbargeable  f(a)  plus  (d)] 

(d)  SMlmated  quantity  of  reeoTerable  crude  oil 

In  around  at  beginning  of  year  In  barrela 

of  42   gallona     

(•)  Production  for  year  In  bamala  of  42  gallons 
(f)  Unit  coat  of  recoverable  product  [(o)  divided 

by    (d)]    

(()  Amount  of  depletion  sustained  during  year 

[(f)  multiplied  by  (e)]   


I 


Note. — ^If  the  "unit  cost"  method  of  computing  d£i>Ieti(m  wai  not  used  In  computing  the  dep^lit^c 
allowance  for  the  Tarioua  years  mentioned  in   tho  above   table,  atate  wbat  method   vra»  need   la  cai 
ouladng  the  dq>lctlon  and  give  a  complete  TftumA  of  the  calculations  ao  that  the  coramiaatoiMr  9M5 
arrive  at   an   InteUlgent  ooncluslon   aa  to  whether   or   not   tbe   depletion  aUowanee   claimed   for  y" 
wma  eouttable  and  baaed  on  the  actual  production  of  that  year. 

SCHEDULK  VI. 

FOB  DEPRECIATION. 

I^ote. — This  schedule  is  not  to  be  filled  out  until  the  questions  in  Schedules 
I  and/or  II  have  been  answered  and  the  computations  called  for  therein  made. 

With  respect  to  each  tract  on  wliich  there  is  physical  property,  mentioned  ia 
the  return  under  Consideration,  give  the  following  facts: 

1.  Description  of  projwrty 


2.  Value  of  physical  properties  as  of  March  1,  1913,  or  their  cost,  if  aoquim! 
subsequent  to  that  date.    (See  Schedule  II,  30  (c),  or  Schedule  I,  24  (o).}  .... 

3.  Fill  out  the  following  table  or  one  similar: 

Note. — Attach  sepamte  statement  for  each  tract,  entering  your  totals  only  on 
this  sheet. 
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7.  Amount  received  in  other  considerations: 
(a)  What  were  these  considerations?... 


(&)  Actaal  cash  value  of  these  considerations, 
(c)  Manner  of  determining  this  cash  value. .  < 


(d)  Name  €Uid  address  of  the  party  determining  this  value. 


8.  Cash  value  of  all  considerations  received  for  property $ 

9.  Value  of  property  as  of  March  1,  1913,  or  its  cost  if  acquired  subsequent 
to  that  date.    (See  Schedule  I,  question  8  (/),  or  Schedule  II,  question  23) . . . 


10.  Toital  of  all  additions  to  capital  returnable  through  depletion  added  sub- 
sequent to  March  1,  1913,  or  subsequent  to  date  of  acquisition  if  property  ac- 
quired subsequent  to  March  1,  1913.     (See  Schedule  V,  question  5  (b).) 

...$..... 

11.  Total  of  all  additions  to  capital  returnable  through  depreciation  added 
subsequent  to  March  1,  1913,  or  subsequent  to  date  of  acquisition  if  acquired 
subsequent  to  March  1, 1913.    (See  Schedule  VI,  question  3  (&).) 


12.  Gross  value  of  property  as  of  date  of  disposition.    (Total  9,  10,  and  11.) 

$ 

13.  Total  depletion  eustained  during  period  from  March  1,  1913,  or  frmn 
date  of  acquisirtion,  if  acquired  subsequent  to  March  1,  1913,  to^ate  of  dis- 
position of  properly.    (See  S6hedule  V,  question  5  (g).) $ 

14.  Total  depreciation  sustained  during  period  from  March  I,  1913,  to  date 
of  disposition  of  property.     (See  Schedule  VI,  question  3  (d).) 

$ 

15.  Net  value  of  property  as  of  date  of  disposition  of  property  (12  less  the 
sum  of  13  and  14) $ 

16.  Profit  or  loss  sustained  from  disposition  of  propecty  (difference  be- 
tween 8  and  15) $. 

SCHJSDULB  IX. 

FOB  PROVING  THAT  THE  PRINCIPAL  VALUE  HAS  BEEN  DEMON- 
STRATED BY  PROSPECTING  OR  EXPLORATION  AND  DISCOVERY 

WORK  DONE  BY  THE  TAXPAYERS. 

In  the  ease  of  the  bona  fide  sale  of  oil  or  gas  properties,  or  any  interest 
therein,  in  order  to  take  advantage  of  the  clause  in  Section  211-b  of  the 
Revenue  Act  of  1918,  which  limits  the  portion  of  the  tax  imposed  by  said  Act 
attributable  to  such  sale  to  a  sum  not  to  exceed  twenty  percentum  of  the  sell- 
ing price  of  such  property  or  interest,  you  will  be  required  to  furnish  the  foL 
lowing,  under  oath,  in  order  to  satisfy  the  Commissioner  that  the  principal 

Note. — ^Attach  separate  statement  for  each  tract,  entering  your  totals  only  on 
this  sheet. 
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5.  Give  the  total  cash  value  of  the  eonaideration  received  by  you  in   retmit 
for  the  property 


6.  (a)  Give  the  name  and  address  of  the  party  to  whom  the  proper^  was 

transferred 

(h)  Give  the  connection,  if  any,  between  the  party  or  parties  disposing  of 
the  property  and  the  party  making  the  purchase  or  with  suxy  of 
his  associates  or  associated  companies 

7.  In  disposing  of  the  property,  was  the  price  at  which  the  property  was  sol^ 
fixed  for  the  purpose  of  a  bona  fide  purchase  and  sale  by  wiiich  the  property- 
passed  to  an  owner  in  fact  as  well  as  in  form  different  from  the  vendor?  N^a 
fictitious  Hot  inflated  sale  price  will  be  permitted  to  form  the  basis  for  tiie 
established  for  this  schedule. 

8.  Give  any  evidence,  facts,  statements,  etc.,  which  you  desire  to  have 
sidered  as  proof  in  the  determination  of  the  bona  fide  character  of  the 
tion. 

SoHEDULB  Vin. 

rOB  COMPUTATION  OF  PROFIT  OB  LOSS  FBOM  SALE  OF  CAPITAI- 

ASSETS. 

Note. — ^This  page  is  not  to  be  filled  out  until  the  questions  in  the  scheduler 
called  for  herein  have  been  answered  and  the  computations  called  for  therein 
made. 

With  respect  to  each  property  disposed  of  during  the  year  you  are  reqi&eted 
to  furnish  the  following  information: 

1.  Description  of  property 

2.  Date  of  disposal  of  property 

3.  Manner  of  disposal  of  the  property  (sale,  trade,  gift,  etc) 

'  4.  Amount  received  in  cash $ 

5.  Amount  received  in  stock: 

(a)  Par  value  of  stock $ 

(6)  Actual  cash  value  of  stock $ 

(c)  How  was  this  cash  value  established? 

6.  Amount  received  in  bonds: 

(a)  Par  value  of  bonds « $ 

(h)  Actual  cash  value  of  bonds $ 

(c)  How  was  this  cash  value  establishedf 


Note. — ^Attach  separate  statement  for  each  traeti  emtexing  your  totals  onlj  on 
this  sheet. 


FORM  N — SCHEDULES  905 


7.  Amount  received  in  other  considerations: 
(a)  What  were  these  consid.erationsf . . . 


(&)  Actaal  cash  value  of  these  considerations, 
(c)  Manner  of  determining^  this  cash  value. . . 


(d)  Name  €md  address  of  the  party  determining  this  value. 


8.  Cash  value  of  all  considerations  received  for  property $ 

9.  Value  of  property  as  of  March  1,  1913,  or  its  cost  if  acquired  subsequent 
to  that  date.    (See  Schedule  I,  question  8  (/),  otr  Schedule  11,  question  23) . . . 

$ 

10.  Tottal  of  all  additions  to  capital  returnable  through  depletion  added  sub- 
sequent to  March  1,  1913,  or  subsequent  to  date  of  acquisition  if  property  ac- 
quired subsequent  to  March  1,  1913.     (See  Schedule  V,  question  5  (b).) 

^ $ 

11.  Total  of  all  additions  to  capital  returnable  through  depreciation  added 
subsequent  to  March  1,  1913,  or  subsequent  to  date  of  acquisition  if  acquired 
subsequent  to  March  1, 1913.    (See  Schedule  VI,  question  3  (h).) 


12.  Gross  value  of  property  as  of  date  of  disposition.    (Total  9,  10,  and  11.) 

$ 

13.  Total  depletion  sustained  during  period  from  March  1,  1913,  or  from 
date  of  acquisJition,  if  acquired  subsequent  to  March  1,  1913,  to^ate  of  dis- 
position  of  property.    (See  Schedule  V,  question  5  (g).) $ 

14.  Total  depreciation  sustained  during  period  from  March  1,  1913,  to  date 
of  disposition  of  property.     (See  Schedule  VI,  question  3  (d),) 

$ 

15.  Net  value  of  property  as  of  date  of  disposition  of  property  (12  less  the 
sum  of  13  and  14) $ 

16.  Profit  or  loss  sustained  from  disposition  of  propecty  (difference  be- 
tween 8  and  15) $ 

Schedule  IX. 

FOB  PROVING  THAT  THE  PRINCIPAL  VALUE  HAS  BEEN  DEMON- 
STRATED BY  PROSPECTING  OR  EXPLORATION  AND  DISCOVERY 

WORK  DONE  BY  THE  TAXPAYERS. 

In  the  case  of  the  bona  fide  sale  of  oil  or  gas  properties,  or  any  interest 
therein,  in  order  to  take  advantage  of  the  clause  in  Section  211-b  of  the 
Revenue  Act  of  1918,  which  limits  the  portion  of  the  tax  imposed  by  said  Act 
attributable  to  such  sale  to  a  sum  not  <to  exceed  twenty  percentum  of  the  sell- 
ing price  of  such  property  or  interest,  you  will  be  required  to  furnish  the  fol- 
lowing, under  oath,  in  order  to  satisfy  the  Commissioner  that  the  principal 

Note. — ^Attach  separate  statement  for  each  tract,  entering  your  totals  only  on 
this  sheet. 
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value  of  the  property  faaa  ben  demonstrated  by  prospecting  or  exploration  asd 
dieoovery  work  done  by  the  taxpayer. 
1.  Description  of  the  property. 

(a)  Giye  a  legal  description  of  the  property,  including  its  location  ia 
section  (or  farm),  township,  range,  county,  and  State 

■ 

(d)  Are  you  the  sole  owner? If  not,  give  your  o^vmership 

interest  therein,  and  the  names  and  addresses  and  ownership  ia- 
terest  of  each  of  the  other  joint  owners 

(c)  Is  the  property  a  leasehold? If  so,  giVe  the  name  ai»3 

address  of  the  lessor  and  the  lessee 


(d)  Give  date  lease  was  effective ^ 

(6)  Give  date  of  expiration 

(/)  Give  royalty  rate 

(g)  State  whether  bonus  was  in  cash  or  property 

$ 

{h)  Give  any  unusual  terms  of  lease 


2.  The  malue  of  the  properly  immediately  prior  to  the  daAe  of  beginning 
prospecting  or  exploration  and  discovery  work  done  by  you  leading  to  the  dis- 
covery claimed.  (This  value  must  be  established  through  filling  out  Behednie 
II,  as  of  the  specified  date  immediately  prior  to  the  discovery.) 

3.  The  proof  that  a  discovery  has  been  made.  (To  furoish  this  proof  yoa 
will  be  required  to  fill  out  Schedule  III.) 

4.  The  value  of  the  property  at  any  specified  date  within  a  reasonable  tone 
after  the  discovery  was  made.  (This  value  may  be  established  by  filling  oat 
Schedule  II  for  the  specified  date.) 

5.  Give  any  evidence,  facts,  statements,  etc.,  which  you  desire  to  have  cob- 
sidered  as  showing  that  the  principal  value  of  the  property  has  been  demon- 
strated by  prospecting  or  exploration  and  discovery  work  done  by  you. 

Note. — ^Attach  separate  statement  for  each  tracts  entering  your  totals  oolj 
on  this  sheet. 


FORM  A  (MINES  AND  MINESALS  SECTION). 

(Bevised  May,  1919.) 

Schedule  1. 

FOB  ASCERTAINING  COST  OP  PRbPERTY  AS  OF  DATE  OF 

ACQUISITION. 

1.  Name  of  property 


2.  Location  of  property 


3.  Are  you  sole  owner  of  property! 

(Yes)  or  (No). 

4.  If  not  sole  owner,  state  your  ownership  interest  therein,  and  the  name, 

address,  and  ownership  interest  of  each  of  the  other  joint  owners 


6.  Is  property  a  leasehold! 

(Yes)  or  (No). 
6.  If  80,  furnish  the  following  information: 
(a)  Name  and  address  of  lessor 


(h)  Name  and  address. of  lessee, 


(c)  Date  lease  effective \ . . . ; 

((7)  Date  of  expiration  of  lease 

(e)  Royalty  rate  

(/)  Bonus,  either  cash  or  property 

7.  Date  properly  was  acquired 

8.  (a)  Manner  of  acquisition :    (Purchase,  trade,  gift,  etc.);. 

(b)  Amount  paid  in  cash $. 

(o)  Amount  paid  in  stock $. 

(1)  Par  value  of  stock $. 

(2)  Actual  cash  value  of  stock $. 

(3)  How  was  this  cash  value  established? 


(d)  Amount  paid  in  bonds $ 

(1 )  Par  value  of  bonds \  : $ 

(2)  Actual  cash  value  of  bonds $, 

(3)  How  was  this  cash  value  estabished? 


(a)  Amount  paid  in  other  considerations $. 

(1)  What  were  the  considerations! 


907 


908  APPENDIX 

(2)  State  the  actual  cash  value  of  these  eonrnderationa 
(3)  How  was  this  cash  value  established f 
(/)  Give  name  and  address  of  party  establishing  cash  values 


Append  a  copy  of  the  report  of  the  party  establishing  cash  valu<^ 
or  a  r§sum6  of  his  report. 
(g)  Gash  value  of  toiah  consideration  paid  for  property  as  established  bj 

you.    $ 

NOTE-— If  netossary,  append  a  typewritten  statement  in  order  to  fuDj  ssr 
swer  these  questions  S  (a)  to  S  (g}* 

9.  The  following  data  regarding  each  separate  tract  are  required  of  all  tax^ 
payers  owning  or  operating  mining  properties  or  leases. 

Maps. 

General  map  showing  as  of  date  of  acquisition,  acreage,  location  of  propeitr. 
mines,  Aafts,  tunnels,  etc.,  and  the  location  of  lodes,  veins,  beds,  or  other  d^ 
posits  in  the  property  in  question  and  adjacent  properties.  Indicate  which  vere 
being  operated. 

Mine  map  showing  all  workings,  with  ore  or  other  mineral  blocked  oat,  pio-'^ 
able  ore  and  pSossible  ore,  giving  general  outlines  of  the  deposit  (s)  of  value, 

10.  Furnish  the  following  information  as  of  date  of  acquisition: 

(a)  Average  daily  output  of  property 

(h)  Number  of  producing  veins,  seams,  beds,  deposits,  etc.,  proven  (» 
property,  giving  designations  of  each 

11.  Give  a  general  outline  of  the  history  of  the  property  to  date  of  aequisitic: 

12.  Mineral  reserves  in  property  as  at  date  of  acquisition.  Amount  (in  ^^ 
ternary  units)  of — 

(a)  Fully  developed  ore  or  other  valuable  mineral 


(&)Probable  or  partly  developed  ore  or  other  valuable  mineral.. 

(o)  Possible  ore  or  other  valuable  mineral 

(d)  Give  name  and  address  of  party  making  above  classification. 


Append  a  copy  of  the  appraisal  from  which  the  estimates  were  ^ 
rived,  or  append  a  r68um4  of  the  calculations  utilized  in  maM 
the  estimate. 

PhysUxU  property 
IS.  Does  the  cost  of  property  as  given  in  8  {g)  of  this  schedule  include  (07 
amount  for  plant  or  other  physical  property  or  for  the  value  of  the  land  ^ 

any  other  purpose  than  that  as  the  container  of  mineral  deposits  f 

(Yes)  or  (No) 
14.  If  your  answer  is  ''yes"  what  amount  is  applicable  solely: 

(a)  To  the  value  of  the  mineral  contents $ 
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(h)  To  the  value  of  mill  and  smelter  sites,  rights  of  way,  etc. 


(c)  To  the  surface  or  agricultural  value  of  the  land  or  its  value  for  any- 
thing  other  than  its  mineral  contents  or  for  mining  and  milling  operations 

$ 

(d)  To  plant  or  other  physical  property $ 

15.  Give  general  inventory  as  of  date  of  acquisition  of  the  property  men- 
tioned in  14  {d),  with  the  following  information  regarding  each  type  (use  table 
similar  to  15  (/).)•• 

(a)  Tear  originally  acquired  by  vendor. 

(5)  Original  cost  to  vendor. 

(c)  Depreciation  sustained  to  date  of  acquisition. 

(d)  Value  as  of 'date  of  acquisition. 

(6)  Depreciation  sustained  by  calendar  years  from  date  of  acquisition  to 
December  31, 1918,  as  shown  by  your  books. 

15   (f.)  IKVram)BT  OV  PHTBICAL  PROFEBTT  AND  DEPBfXTIAnON  AS  OF  DAIS  (MP 

ACQUISITION^ 


i 

Depredatloii. 

- 

• 

2 

1 

• 

(Use  a  oohima  for  eacii  year  from  dtto 
of  aoqulalUoo  to  Dec.  31.  1918.) 

Tn^  of  prafMrlar. 

7 

|-a 

>  a 

Tear 

Tetf 

Tev 

Tear 

Tear 

Tear 

•■ 

16.  In  addition  to  the  above,  attach  hereto  any  evidence,  facts,  statements, 
etc.,  which  you  desire  to  have  considered  in  ascertaining  4he  cost  of  the  prop- 
erly as  of  date  of  acquisitioiL 

SOHEDULB  II.  ^ 

FOB  ASCEBTAINING  VALUE  OF  PROPEBTY  AS  OP  MAKCH  1,  1913, 

OB  ANY  OTHEB  SPECIFIED  DATE. 


Date  of  valuation* 

*  Date  of  valuation  is  the  date  as  of  which  the  value  is  set  up. 
1.  Name  of  property 


2.  Location  of  property 


3.  Are  you  sole  owner  of  property? 

(Yes)  or  (No). 

4.  If  not  sole  owner,  state  your  ownership  interest  therein,  and  the  name, 
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addrees,  and  ownership  interest  of  each  of  the  other  Joint  owners.. 

5.  Is  property  leaseholdf 

(Yes)  or  (No). 

6.  If  so,  furnish  the  following  information : 

(a)  Name  and  address  of  lessor 


(h)  Name  and  address  of  lessee. 


(c)  Date  lease  effectlye 

(d)  Date  of  expiration  of  lease 

(«)  Boyalty  rate  

(/)  Bonus,  either  cash  or  property 

7.  Date  property  was  acquired 

8.  (a)  Manner  of  acquisition  (purchase,  trade,  gift,  etc.) 


(h)  Amount  paid  in  cash « $. 

(c)  Amount  paid  in  stock $. 

(1)  Par  Talue  of  stock  . . , $. 

(2)  Actual  cash  value  of  stock $. 

(3)  How  was  this  cash  value  established t 


(d)  Amount  paid  in  bonds $. 

(1)  Par  value  of  bonds $. 

(2)  Actual  cash  value  of  bonds $. 

(3)^How  was  this  cash  value  establishedf 


(e)  Amount  paid  in  other  considerations $. 

(1)  What  were  tiiese  considerations  f 


(2)  State  the  actual  cash  value  of  these  considerations  $ 

(3)  Describe  fully  the  manner  of  determining  this  cash  value. 


(/)  Qive  name  and  address  of  party  establishing  Gash  values. 


Append  a  copy  of  the  report  of  the  party  establishing  cash  valoes 
or  a  rdsumd  of  his  report. 
(g)  Total  cash  value  of  all  considerations  paid  for  the  property  at  tim« 

of  acquisition  as  established  by  you $ 

Note. — ^If  necessary,  append  a  typewritten  statement  in  order  to  folly  ^' 
wer  these  question.    8  (a)  to  8  (g), 

9.  The  following  data  regarding  each  separate  tract  are  required  of  9^  ^' 
payers  owning  or  operating  mining  properties  or  leases. 

Maps. 
General  map  showing  as  of  date  of  valuation,  location  of  property,  vd^ 
drafts,  tunnels,  etc.,  and  the  location  of  lodes,  veins,  beds,  or  other  depones  i^ 
the  property  in  question  and  adjacent  properties.    Indicate  which  were  beinf 
operated. 
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Mine  map  showing  all  workings^  -with  ore  or  other  mineral  blocked  out,  prob- 
able ore  and.  possible  ore,  giving  general  outlines  of  the  deposit  (s)  of  value. 

10.  Furnish  the  following  information  as  of  date  of  valuation: 

(a)  Average  daily  output  of  property 

(&)  Number  of  producing  veins,  seams,  beds,  deposits,  etc,  proven  on 
property,  giving  designations  of  each 

11.  Give  a  general  outline  of  the  history  of  the  property  to  date  of  valuation 


12.  Mineral  reserves  in  property  as  of  date  of  valuation.    Amount  (in  cus- 
tomary units)  of — 
(a)  Fully  developed  ore  or  other  valuable  mineral 


(d)  Probable  or  partly  developed  ore  or  other  valuable  mineral. 


(c)  Possible  ore  or  other  valuable  mineral 

Give  name  and  address  of  party  making  above  classification 


Append  a  copy  of  the  appraisal  from  which  the  estimates  were  derived, 
or  append   a  r^eumd  of   the  calculations  utilized  in  making  the 
.    estimate. 

Valuation  of  property, 

13.  (a)  What  was  the  fair  market  value  of  the  property  as  of  date  of  val- 

uationt    $ \ . . 

(h)  Was  this  value  ascertained: 

(1)  By  comparison  with  values  established  by  actual  sales  of  similar 
properties? 

(Yes)  or  (No). 

(2)  By  appraisalf 

(Yes)  or  (No). 

(3)  By  assessed  valuef 

(Yes)  or  (No). 

(4)  By  other  method 

(Yes)  or  (No). 

14.  If' by  comparison  with  values  of  other  properties  established  by  actual 
sales  of  these  properties,  give  the  details  regarding  each  transaction  so  used 
and  your  basis  of  comparison 


15.  Give  the  following  information  regarding  any  bona  fide  transactions  in 
similar  properties  in  the  region  of  the  tract  under  discussion,  about  which  you 
are  able  to  obtain  data : 

(a)  Property  (farm) County State 

Sec T R.. (or  legal 

description  of  mining  claim). 

(h)  F^rtj  furnishing  data 

(o)  Address    
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(d)  Date  of  fumiflhiiig  data 

(0)  Source  of  informatioii 

(/)  Character  of  property  tranaf erred — ^fee  title  or  leaeehoMf 

(g)  What  proportion  of  properly  involved  in  this  transaetionf 

••«•*••>•••■•••••••«•••»■••••••••••••«•••■■••••»•«•■ 

(A)  Name  and  address  of  vendor  and  purchaser 

(i)  If  a  lease,  name  and  address  of  lessor  and  lessee 


(J)  Date  of  transfer  or  lease 

(Jc)  Date  of  first  production v 

(2)  Total  acreage  of  properly. 

(m)  Total  proven  ore  or  other  mineral  at  time  of  transfer 

(n)  Royalty  rate 

(0)  Average  gross  value  x>er  unit.    (In  the  case  of  ores  give  aaaaj) 


(p)  Average  cost  of  mining 

(g)  Average  cost  beyond  mine « 

(r)  Value  of  proven  ore  or  other  mineral 

(«)  Any  other  major  equipment 

(t)  Value  of  same,  $ 

(tt)  Daily  output  at  time  of  transfer  or  lease 

(v)  Total  production  of  .property  prior  to  transfer  or  lease 

(«?)  Total  production  to  date 

(x)  If  not  a  producing  property,  what  were  the  indications  of  the  vahw 

of  the  property  as  a  prospective  producer. 
(y)  Total  cash  sale  price  or  bonus  or  total  cash  value  of  all  eonsiderv 

tions  paid  for  property  or  lease,  $ 

16.  If  by  appraisal  give: 

(a)  The  name  and  address  of  party  making  the  same 


(b)  His  connection,  if  any,  with  you  or  with  any  of  your  asaoeiates  » 

associated  companies 

(c)  Date  of  making  appraisal 

(d)  Attaeh  a  copy  of  appraisal  or,  if  such  is  not  available,  a  rteun^  of 

method  used  in  arriving  at  conclusions  and  a  summary  of  eal^D- 
lations. 
17.  If  by  assessed  valuadon,  fill  out  the  following  schedule: 

(a)  Name  and  address  of  official  malang  the  assessment 

(d)  Did  tiie  law  under  which  the  assessment  was  made  require  an  ap- 
praisal of  the  property — 

(1)  At  its  actual  cash  valuet 

(2)  At  a  portion  of  its  cash  valuef 

(3)  If  so,  what  portiont 
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(0)  What  was  the  total  asBessed  valuation  of  the  property  for  tho  year 
of  valuationf    $ 

(1)  What  portion  represents  real  property! 

(2)  What  portion  represents  personal  property! 

((7)  What  portion  of  the  assessed  value  of  the  real  property  represents 

mineral  in  ground!    $ 

If  not  separated  by  the  assessor,  estimate  this  as  nearly  as  you  can. 

18.  If  value  established  by  any  other  method  than  above,  append  a  fuU  de- 
scription of  the  ,method  used  and  a  summary  of  calculations. 

Ph^fsiMl  property. 

19.  Does  the  valuation  as  of  date  of  valuation  include  any  amount  for  plant 
or  other  physical  property  or  for  the  value  of  the  land  for  any  other  purpose 
than  as  the  container  of  mineral  deposits!  

(Yes)  or  (No). 

20.  If  your  answer  is  "yes,"  what  amount  is  applicable  solely — . 

(a)  To  the  value  of  the  mineral  contents $ 

(h)  To  the  value  of  mill  and  smelter  sites,  rights  of  way,  etc!  $ 

(c)  To  the  surface  or  agricultural  value  of  the  land  or  its  value  for  any- 

thing other  than  for  its  mineral  cootents  or  for  mining  and  milling 
operations!    $ 

(d)  To  plant  or  other  physical  property! $. .  .^ 

21.  Give  general  inventory  as  of  date  of  valuation  of  the  physical  property 
mentioned  in  20  (d)  with  the  following  information  regarding  each  type.  (Use 
table  similar  to  15  (f)  ). 

(a)  Year  originally  acquired  by  vendor. 
(h)  Original  cost  to  vendor. 

(c)  Depreciation  sustained  to  date  of  valuation. 

(d)  Value  as  of  daie  of  valuation. 

(e)  Depreciation  sustained  by  calendar  years  from  date  of  valuation  to 

date,  as  shown  by  your  books.  ^ 

Data  indireotly  relating  to  value  as  of  date  of  valuation, 

22.  What  was  the  book  value  of  your  total  assets  on  date  of  valuation,  ex- 
clusive of  mineral  in  the  ground! $ 

23.  (a)  State  the  number,  the  par  value  and  the  cash  value  of  shares  of  your 

capital  stock  issued  and  outstanding  on  date  of  valuation: 

(1)  Character  of  issue  (e.  g.  Common,  or  Preferred) 

(2)  Number  of  shares  

(3)  Par  value  of  each  share $ 

(4)  Cash  value  of  each  share $ 

(5)  Total  par  value $ 

(6)  Total  cash  value   $ 

'    (b)  Were  any  shares  then  outstanding  not  fully  paid! 

(Yes)  or  (No). 
If  so,  give  details  in  full 

« 

24.  On  what  stock  exchanges  were  your  capital  stock  and  bonds  listed  on 
date  of  valuation! 

P.  T.— 68 
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29.  Wm  your  stock  traded  in  on  a  ''curb"  market  on  or  about  date  of 

valuation? ^ If  oo,  where? 

(Yes)  or  (No). 

26.  What  was  the  quoted  value  of  your  capital  stock  on  or  about  date  of 
faluationf   ^ .' 

27.  If  your  stocks  were  not  quoted  on  a  stock  exchange  or  curb  market^  give 
'the  particulars  of  private  transactions     in  your  stocks  on  or  about  date  of 
valuation,  so  far  as  you  have  knowledge  of  them.     If  there  were  no  trans- 
actions, how  and  by  whom  was  the  ''cash  value  of  each  share"  given  in  an- 
swer to  question  23(4)  established f 

28.  (a)  What  was  your  total  permanent  indebtedness  on 

date  of  valuationi $ 


(&)  Classify  this  indebtedness  showing: 

(1)  Bonds  (describing  kind)    .....,.•.•  $ 

(2)  Notes  (describing  kind)   $ 

(3)  Contracts   $ 

(4)  Other  (describe)    $ 

Total,  as  stated  in  28  (a) $. '. 

(0)  What  was  the  quoted  value  of-  your  bonds,  notes,  and/or  otiier  cer- 

tificates  of  indebtedness  ondate  of  valuation? 

(<2)  G-ive  sources  of  quotation. 

(e)  If  your  bonds,  notes,  and/or  other  certificates  of  indebtedness  were 
not  quoted  on  or  about  date  of  valuation,  give  particulars  of  public 
or  private  transactions  in  them  on  or  about  that  date  so  far  as  joa 
have  knowledge  of  such  transactions • 

29.  What  were  the  prevailing  average  royalty  rates  stipulated  in  leasee 
taken  within  a  year  of  date  of  valuation,  on  mineral  properties  in  the  districts 
in  which  your  properties  are  located!  , 

30.  State  so  far  asrknown  to  you  the  names  of  the  parties  to  any  UtigatioD 
in  w&i^  the  value  of  the  mineral  properties  in  the  particular  region  of  tite 
prpperty  under  discussion  or  of  a  partnership  interest  or  other  interest  therem, 
or  of  j^tock  in  a  corporation  owning  or  operating  the  same,  was  involved  on  or 
about  the  date  of  valuation ;  also  the  name''of  the  court  or  courts  in  which  such 
litigation  was  conducted. 

31.  Attach  hereto  copy  of  report  to  stockholders  for  eacl\  of  the  fiscal  years 
preceding  and  following  date  of  valuation. 

32.  Has  the  value  of  the  mineral  properties  in  the  particular  region  of  the 
property  under  discussion  or  of  any  interest  or  stock  therein  been  involved  in 
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any  partnership  accounting  to  your  knowledge  on  or  about  the  date  of  valua- 
tion?     If  80,  append  statement  giving  particulars. 

(Yes)  or  (No).  ^  ' 

33.  Did  anypne  interested  in  the  mines  in  the  particular  region  of  the  prop- 
erty under  discussion  or  as  owner,  operator,  or  member  of  a  partnership  or 
stockholder  in  a  corporation  owning  or  operating  the  same  die  on  or  about  date 
of  valuation? 

(Yes)  or  (No). 

If  so,  give  the  name,  the  owner^ip  interest,  or  the  number  of  shares  held, 

the  approximate  date  of  death,  the  residence  at  time  of  death,  and  the  name 

and  location  of  the  court  in  which  the  estate  was  administered,  and  the  name 

and  address  of  the  administrator,  or  executor 

* 

34.  If  on  or  about  the  date  of  the  valuation  of  the  property  there  were  any 
bona  fide  offers  for  its  purchase,  in  whole  or  in  part,  or  offers  for  the  purchase 
of  other  similar  properties,  full  details  of  such  negotiations  should  be  submitted. 
Tenders  for  purchase  submitted  through  brokers  or  middlemen  can  not  be  con. 
nidered  unless  supported  by  names  of  principals,  together  with  evidence  tending 
to  show  their  ability  and  willingness  to  conclude  the  purchase  in  accordance 
with  the  terms  of  the  offer  made. 

35.  In  addition  to  the  above,  attach  hereto  any  evidence,  facts^  statements 
etc.,  which  you  deisre  to  have  considered  in  the  determination  of  the  value  of 
your  property  as  of  date  of  valuation. 

SCHEDULS  III. 

ADDITIONS  TO  CAPITAL  ACCOUNT 

Article  222  of  Regulations  45  provides  that  at  the  option  of  the  taxpayer, 
various  items  may  be  charged  to  capital  account  or  may  be  deducted  from  grross 
income  as  an  operating  expense.  Where  a  taxpayer  has  elected  to  follow  pne 
course  ^stematically  for  a  number  of  years,  including  1917,  he  will  not  oe 
permitted  to  amend  his  returns  prior  to  1918  for  purpose  of  changing  the 
method  of  accounting  for  items  mentioned  in  this  paragraph.  - 

Has  it  been  your  practice  to  carry  these  items  as  capital  chargeii  or  as 
operating  expenses? 

If  as  capital  charges — 

(a)  Give  a  complete  analysis  of  additions  to  capital  returnable  through 
depletion  for  each  year  from  date  of  acquisition 

(&)  Give  a  complete  analysis  of  additions  to  capital  returnable  through 
depreciation  for  each  year  from  date  of  acquisition 

If  these  items  have  been  deducted  from  gross  income  as  operating  expenses, 
a  complete  analysis  of  operating  expense  for  each  year  frcnn  date  of  acquisition, 
must  be  attached  hereto. 

Where  deductions  for  depreciation  or  depletion  have  either  been  included  in 
the  past  in  expense  or  other  accounts,  rather  than  specifically  as  depreoialiiCMi 


916 


APPENDIX 


or  depletion,  or  where  capital  expenditures  have  been  charged  to  expense  in 
lieu  of  depreciation  or  depletion,  a  statemenjb  indicating  the  extent  to  which 
this  practice  has  been  carried  should  accompany  the  return. 

SOHKDULB  IV. 

FOB  PROOF  OF  DISOOVEBY. 

In  order  to  prove  to  the  satisfaction  of  tiie  commissioner  that  a  bona  fide 
discovery  of  ore  or  other  mineral  in  commercial  quantities  has  been  made,  yog 
will  be  required,  among  other  things,  to  submit  the  following: 

1.  Description  of  the  property. 

(a)  Give  a  legal  description  of  the  property,  including  its  location  in  sec- 
tion (or  farm),  township,  range,  county,  and  state. 

(^)  Are  you  the  sole  owner? If  not,  give  your  owner^ip 

(Yes)  or  (No), 
interest  therein,  and  the  names  and  addresses  and  ownership  interest 
of  each  of  the  otiier  joint  owners. 

(o)  Is  the  property  a  leasehold?   If  so,  give  the  name 

(Yes)  or  (No), 
and  address  of  the  lessor  and  the  lessee 

(d)  Give  date  lease  was  effective 

(e)  Give  date  of  expiration  of  lease .' 

(/)  Give  royalty  rate 

(g)  State  whether  bonus  was  in  cash  or  property 

(h)  Give  any  unusual  terms  of  lease 

2.  Date  of  acquisition  «^. 

3.  Give  the  location  of  the  nearest  producing  mine  to  the  claim  or  tract  on 
the  dale  discovery  1  is  claimed 

4.  Map  of  property. — ^A  map  of  the  property  on  a  convenient  scale,  prefer- 
ably not  less  than  1  inch  to  400  feet,  shewing,  as  of  the  date  discovery  is 
claimed:  1 

(a)  The  location  of  the  tract  and  of  the  mine  in  question  and,  in  addi- 
tion, the  development  in  immediately  adjoining  claims  or  tracts, 
(d)  The  producing,  suspended,  or  abandoned  mines. 

(c)  Prospecting  pits,  shafts,  trenches,  drill  holes,  etc. 

(d)  The  areas  which  are  considered  producing,  proven,  highly  probable, 

possible,  or  worthless  mineral  land. 

5.  Give  history  of  development  and  exploration  work  conducted  by  you  from 
date  of  acquisition  to  the  date  on  which  descovery  is  claimed. 

1  The  date  of  discovery  is  the  date  upon  which  it  was  ascertained  that  suffi- 
cient ore  has  been  blocked  out  to  justify  the  installation  of  equipment  for 
operation  on  a  commercial  scale.  The  facts  must  be  e^bliahed  to  the  satis- 
faction of  the  Commissioner. 
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6.  Append  a  copy  of  engineer's  report  in  which  it  was  shown  that  upon  this 
date  sufficient  quantities  of  mineral  were  developed  to  justify  installation  of 
equipment  for  operi^tion  on  a  commercial  scale. 

Schedule  V.  * 

FOB  DEPLETION. 

Note. — This  sehedole  is  not  to  be..filled  out  until  the  questions  in  Schedules 
I  and/or  II  have  been  answered  and  the  computations  called  for  therein  made. 

With  respect  to  each  property  producing  ores  or  other  valuable  minerals 
during  the  taxable  year,  income  from  which  is  covered  by  the  return  under 
consideration,  give  the  following  facts: 

1.  Description  of  property  . . . .- 

•    •■«■•••••*■•••«•*«•••«•«••••••••••«•••«•«•••••■•••••«••••■••■«•«■••••• 

2.  Value  (exclusive  of  physical  properties)  as  of  March  1,  1913,  or,  if  dis- 
covery is  claimed  subsequent  to  that  date,  value  a^  of  date  of  discovery  or 
within  30  days' thereafter.    (See  Sohedule  II,  question  13  (a).)..$ 

3.  C!o8t  (exclusive  of  physical  property,  or  the  value  of  the  land  for  any- 
thing other  than  its  mineral  contents)  if  acquired  subsequent  to  March  1, 
1913,  and  no  discovery  is  claimed.    (See  Schedule  I,  question  14  (a).)  ..$..... 

4.  Estimated  quantity  of  mineral  in  the  ground: 

(a)  As  of  March  1,  1913.   (See  Schedule  II,  question  12) .^ 

(&)  As  of  date  of  discovery  or  30  days  thereafter.    (See  Schedule  II, 

question  12)    '. 

(c)  As  of  date  of  acquisition.     (See  Schedule  I,  question  12) 

5.  Fill  out  the  following  table: 


DaU  dnlred. 

Mar.l. 
19l8 

1G14 

1016 

1016 

1017 1918 

(a)  Capital  Mtm  returnable  Chrouxh  depIetioD.  at  begin- 
ning cf  Derlod   (based  on  MiuTh  1.   1918.  vaiuea) 

(b)  Capital  returnable   through   depletion   added   during 

Y9U 

(o)  TVnal  capital  sum  againat  which  depletion  Dor  year 
Is  ohargMblA  C(a)  phis  (b)1 

(d>  EMlmated   quantity  of  recorerable   units'  of  ore   or 
other  ntncraJ  In  ground  at  Mid  of  Tear*  .'••••..■•• 

(e)  Number  of  units  mined  and  brau^it'to  the  surface 
during  the  taxable  year  ...•• 

(f)  Unit  cdst   of   reocmnrable  prmluct    C(o)    dirlded    by 
(d)  i^ns   (o))   

(g)  Amount    of    depletion    sustained    during   year    [(f) 
multiplied  by  (e)l  

fh>  Ghmhi  value  of  natrat  at  mnnth  nf  miiMi 

XXXXl 

xxxx 

xxxx 

1 

Note— If  the  "unit  coat"  method  of  computing  depletion  was  not  uaed  In  computing  tte  depletion 
aUowanoB  for  the  rartoua  years  menttoned  in  the  abore  table,  state  what  meithod  was  used  in  calculat- 
ing the  depletion  and  give  a  complete  r£sumi6  of  the  calculations  so  that  the  commissioner  may  aniie 
at  an  Intelligent  ODpausioa  as  to  whether  or  not  the  depletion  allowance  dalmed  for  year  was 
equitable  and  based  on  the  actual  prodaotion  of  that  year. 

6.  A  table  must  be  submitted  showing  for  each  year  from  the  acquisition 
of  the  property  to  1918,  indusiye,  the  information  called  for  in  (h),  (o),  (d), 
Wr  (f)t  ^^^  iff)  ^^  Table  5.    Item  (a)  will  be  the  capital  sum  returnable 
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through  depletion  at  the  date  of  aeqjiation  of  the  property,  or  at  the  begiL. 
ning  of  each  year  sabeeqnent  thereto,  baaed  on  coet  of  property. 

SCHSDULK  VI. 
FOB  DEPRECIATION. 

Note. — ^Thia  schedule  ia  not  to  be  filled  out  until  the  questiona  IB  Sdiedules 
and/or  II  have  been  answered  and  the  eomputations  ealled  for  therein  maJe. 

With  respect  to  each  tract  on  whieh  there  is  phyucal  property,  menticnr 
in  the  return  under  consideration,  give  the  following  facta: 

1.  Description  of  property   


2.  Value  of  physical  properties  as  of  March  1,  1913,  or  their  cost,  if  acqui^iC 
subsequent  to  that  date.    (See  Schedule  II,  20  (d),  or  Schedule  I,  14  {d))..- 


3.  FUl  out  the  following  table  or  one  similar: 


1 1 1 

1014!1915)1916  iei7  1C« 


Data  declrad. 


191^ 


(a)  Capital  ■um  returnable  ttaroofta  denvdaUon   at  b»- 

^nnlnc    of    period    (baMd    oo    March    1,     1913. 
?aluea)     

(b)  Capital  retuniaMo  ttaroogh  depredation  added  dur- 

Inc  y^v  

(o)  Amonnt  of  depredation  fuatalned  dnrinc  yetf 


4.  A  table  must  be  submitted  showing  for  each  year  from  acquisition  c: 
property  to  1918,  inclusive,  the  information  called  for  in  (&)  and  {c).  o: 
Table  3.  Item  (a)  will  be  the  capital  sum  returnable  through  depreciatioo  si 
the  date  of  acquisition  of  the  property,  or  at  the  beginning  of  each  year  ^^^ 
sequent  thereto,  based  on  cost  of  property. 

SCHEDUI^  VII. 

FOB  THE  PROOF  OF  BONA  FIDE  SALE. 

In  proving  that  a  1:)ona  fide  sale  has  actually  been  consummated,  yon  ^ 
be  required  to  furnish  the  following  information : 
1.  Description  of  the  property : 

(a)  Give  a  legal  description  of  the  property,  including  its  location  i^ 
section  (or  farm),  township,  range,  county,  and  state 

/ 

(h)  State  whether  or  not  you  are  the  sole  owner? If  not, 

(Yes)  or  (No). 

your  ownership  interest  therein,  and  the  names  and  addresses  ani 

the  ownership  interest  of  each  of  the  other  joint  owners. 


(o)  Is  the  property  a  leaseholdf  

(Yes)  or  (No). 
If  so  furnish  the  following  information: 
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(1)  Name  and  address  of  the  lessor  and  the.  lessee 


(2)  Date  lease  was  effective 

(3)  Date  of  expiration  of  lease 

(4)  Bojalty  rate  , 

(5)  Whether  bonus  was  in  eash  or  property 


(6)  Any  nnusnal  terms  of  lease 


2.  Date  of  disposal  of  property   

3.  Manner  of  disposal  of  property  (sale,  trade,  gift,  etc.) 

4.  (a)  Amount  received  in  cash,  stock,  bonds,  and  other  considerations  (to 

be  detailed) 

(&)  Par  value  of  the  stock,  bonds,  or  other  obligq|ions  (to  be  detailed) 

(c)  Actual  cash  value  of  the  stock,  bonds,  or  other  considerations  on  the 
date  of  disposal  of  the  property  (to  be  detailed)  


(d)  How  were  these  cash  values  established 


(e)  Name  and  address  of  the  party  determining  or  establishing  these 
values    f 

5.  (a)  Name  and  address  of  the  party  to  whom  the  property  was  trans- 

ferred    » 

(&)  The  connection,  if  any,  between  the  party  or  parties  disposing  of  the 
property  and  the  party  making  the  purchase  or  with  any  of  his 
associates  or  associated  companies 

6.  In  disposing  of  the  property,  was  the  price  at  which  the  property  was 
sold  fixed  for  the  purpose  of  a  bona  fide  purchase  and  sale  by  which  the  prop- 
erty passed  to  an  owner  in  fact  as  well  as  in  form  different  from  the  vendor  f 

No  fictitious  A>r  inflated  sale  pxice  wiU  be  permitted  to  form 

(Yes)  or  INo). 

the  basis  for  the  price  established  for  this  schedule. 

7.  Give  any  evidence,  facts,  statements,  etc.,  which  you  desire  to  have  con- 
sidered as  proof  in  the  determination  of  the  bona  fide  character  of  the  trans- 
action. 

SOHEDULS  VIII. 

FOB  CJOMPTJTATION  OF  PROFIT  OR  LOSS  FROM  BALE 

OF  CAPITAL  ASSETS. 

Note. — This  page  is  not  to  be  filled  out  until  the  questions  in  the  schedules 
called  for  herein  have  been  answered  and  the  computations  called  for  therein 
made. 


920  •  APPENDIX 

Witii  respect  to  each  property  disposed  of  during  the  year  you  are  mp^' 
to  furnish  the  following  information : 
1,  Description  of  property 


2.  Date  of  disposal  of  property 

3.  Manner  of  disposal  of  the  property  (sale,  trade,  gift,  etc.) 


4.  Amount  received  in  cash $, 

5.  Amount  received  in  stock: 

(a)  Par  value  of  stock $. 

(h)  Actual  cash  value  of  stock  ! $. 

(c)  How  was  this  cash  Value  established? 


6.  Amount  received  in  bonds: 

(a)  Par  value  ^f  bonds $. 

(h)  Actual  cash  value  of  bonds $. 

(o)  How  was  this  cash  value  established^ 


7.  Amount  received  in  other  considerations: 
(a)  What  were  these  considerations f. . . . 


(&)  Actual  cash  value  of  these  considerations $, 

(c)  Manner  of  determining  this  cash  value 


(d)  Name  and  address  of  t^e  party  determining  this  value 


8.  Gash  value  of  aU  considerations  received  for  property . .  $ 

9.  Value  of  property  as  of  March  1,  1913,  or  its  cost  if  acquired  subseq-^' 
to  that  date.    (See  Schedule  I,  question  8  {g),  or  Schedule  II,  questicm  !•>' 

$ 

10.  Total  of  all  additions  to  capital  returnable  through  depletion  added  ^•i- 
sequent  to  March  1,  1913,  or  subsequent  to  date  of  acquisition  if  proper:^ 
acquired  subsequent  to  Mardi  1,  1913.    (See  Schedule  Y,  question  5  (b)-) 


f 


$. 


11.  Total  of  all  additions  to  capital  returnable  through  depreciation 


f. 


subsequent  to  March  1,  1913,  or  subsequent  to  date  of  acquisition  if  aeqoir^' 
subsequent  to  March  1,  1913.  (See  Schedule  VI,  question  3  (&).) 

$ 

12.  Gross  value  of  property  as  of  date  of  dispodtion.  (Total  9,  10,  and  H 


13.  Total  depletion  sustained  during  period  from  March  1,  1913,  or  from  ^^ 
of  acquisition,  if  acquired  subsequent  to  March  1,  1913,  to  date  of  di^)08i^''' 
of  property.    (See  Schedule  V,  question  5  (g)*) i 

14.  Total  depreciation  sustained  during  period  from  March  1,  1913,  or  ff<^ 
date  of  acquisition,  if  acquired  subsequent  to  March  1,  1913,  to  date  of  ^^ 
position  of  property.    (See  Schedule  VI,  question  3  (o).)  . .  .$ 

15.  Net  value  of  property  as  of  date  of  disposition  of  proper^  (12  \ess^ 
sum  of  13  and  14)   $ 
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16.  Profit  or  loss-sastained  from  disposition  of  property  (difference  between 
8  and  16) $ 

SCHEDULX  IX. 

FOB  PBOVING  THAT  THE  PRINCIPAL  VALUE  HAS  BEEN  DEMON- 
STRATED BY  PROSPECTING  OR  EXPLORATION  AND  DISCOVERY 
WORK  DONE  BY  THE  TAXPAYERS. 

In  the  case  of  the  bona  fide  sale  of  mineral  properties^  or  any  interest  therein, 
in  order  to  take  advantage  of  the  clause  in  Section  211-b  of  the  Revenue  Act 
of  1918,  which  limits  the  portion  of  the  tax  imposed  by  said  Act  attributable 
to  such  sale  to  a  sum  not  to  exceed  twenty  per  centum  of  the  seUing  price  of 
such  property  or  interest,  you  will  be  required  to  furnish  the  following^  under 
oath,  in  order  to  satisfy  i^e  Commissioner  that  the  pri^'cipal  value  of  the 
property  has  been  demonstrated  by  prospecting  or  exploration  and  discovery 
work  done  by  the  taxpayer: 

1.  Description  of  the  property. 

(a)  Give  a  legal  description  of  the  property,  including  its  location  in  sec- 
tion (or  farm),  township,  range,  county,  and  state 

(6)  Are  you  the  sole  owner! If  not,  give  vour  ownership 

(Yes)  or  (No), 
interest  therein,  6nd  the  names  and  addresses  and  ownership  inter- 
est of  each  of  the  other  joint  owners 

(c)  Is  the  property  a  leasehold? If  so,  furnicdi  the  follow- 

(Yes)  or  (No), 
ing  information: 
(1)  Name  and  address  of  the  lessor  and  the  lessee 


(2)  Date  lease  was  effective 

(3)  Date  of  expiration  of  lease 

(4)  Royalty  rate  

(5)  Whether  bonus  was  in  cash  or  property 
I 

(6)  Any  unusual  terms  of  lease 


2.  The  value  of  the  property  immediately  prior  to  the  date  of  beginning 
prospecting  or  exploration  and  discovery  work  done  by  you  leading  to  the 
discovery  claimed.  (This  value  must  be  established  through  filling  out 
Schedule  n,  as  of  the  specified  date  immediately  prior  to  the  discovery.) 

3.  The  proof  that  a  discovery  has  been  made.  (To  furnish  this  proof  you 
will  be  required  to  fill  out  Schedule  IV.) 

4.  The  value  of  the  property  at  any  specified  date  within  a  reasonable  time 
after  the  discovery  was  made.  (This  value  may  be  established  by  filling  out 
Schedule  II  as  of  the  specified  date.) 

5.  Give  any  evidence,  facts,  statem^its,  etc.,  which  you  desire  to  have  eon- 
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sidered  as  showing  that  the  principal  Talue  of  the  property  has  been  dcs^^ 
strated  by  prospecting  or  exploration  and  discovery  work  done  by  jon. 
'  I  swear  (or  affirm)  that  l^e  answers  to  the  questions  herein,  including  stU:- 
ments  and  figures  entered  in  the  accompanying  schedules  and  in  anj-  addi^c:^ 
statements  and  schedules  attached  hereto,  are^  to  my  best  knowledge  ££: 
belief  y  true  and  correct  in  each  and  every  particular. 


(Signature  of  individual  or  agent.) 

Sworn  to  and  subscribed  before  me  this day  of 

(Month.) 


'    (Year.) 


(Signature.) 
•      (Title.) 
We,  the  undersigned,  general  officers  of 


(Name  of  corporation,  partnership,  or  association.) 
being  severally  duly  sworn,  each  for  himself  deposes  and  says  that  the  an§wr:% 
to  the  questions  herein,  including  statements  and  figures  entered  in  the  acrcx- 
panying  schedules  and  in  any  additional  statenients  and  schedules  attacbti 
hereto,  are,  to  his  best  knowledge  and  belief,  true  and  correct  in  eaeb  an: 
every  particular.  ' 


(Signature,  state  title.) 


(Signature,  state  title.) 

Sworn  to  and  subscribed  before  me  this ^ .  .day  of 

(Month.) 


(Year.) 

(SignatureO 
(Title.) 


aEKEBAL  F0BE8T   INBXTST&rBB   QX7S8TIOKKAIBE.     FO&M  T. 

GENERAL  INFORMATION 

1.  The  taxpayer  in  this  case  is  an: 

Individual Partnership Corporation 

(Place  * '  Yes '  *  after  proper  one.) 

2.  (Indicate  relation  to  other  companies,  if  any.) 

Parent  company  of 

Subsidiary  company  of 

3.  Date  of  original  organization 

4.'  Bate  or  dates  of  reorganizations 

5.  Principal  office  located  at 

6.  Books  located  at 

7.  Manufacturing  plants  located  at 

8.  Income  tax  return  filed  in 

(City.)    (Location  of  Internal  Revenue  Collector's  office.)    (State.) 

9.  President,  of  corporation ,  

%  (Name.)  (Address.) 

10.  Manager  of  corporation , 

(Name.)  (Address.) 

11.  If  forest  industry  part  of  business  is  subsidiary  to  principal  business  of 
corporation,  give  also  name  and  address  of  man  managing  forest  industry 
portion  of  business. 


(Name.)  (Address.) 

\ 

TTMBERLAND 

BLOCKS 

12.  Definition:     The  block  is— 

An  operation  unit  which  includes  all  of  the  taxpayer's  timber  which  would 
logically  go  to  a  single  given  point  of  manufacture  (or  to  one  of  a  group  of 
interchangeable  points  of  manufacture) ;  however,  in  those  cases  in  which 
the  point  of  manufacture  is  at  a  considerable  distance,  or  in  which  the  logs 
will  probably  be  sold  in  a  log  market,  as  on  Puget  Sound,  the  block  may  be  a 
logging  unit*whi(^  includes  all  of  the  taxpayer's  timber  which  would  logically 
be  removed  by  a  single  logging  development. 

(The  "grouping  of  species"  within  a  given  block,  which  may  be  especially 
authorized  by  the  Commissioner,  is  discussed  under  number  167.) 

Since  it  is  required  for  depletion  purposes  that  there  be  carried  on  the 
books  of  the  taxpayer  a  separate  account  for  each  block  of  timber,  or  for  each 
species  or  group  of  species  valued  separately,  the  block  should,  for  simplicity 

923 
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in  accounting,  be  made  aa  large  as  possiblei  within  the  limitationa  indksieii 
above. 

13.  State  the  number  of  blocks  into  which  the  timberland  of  the  taxpayer  '» 
divided    

14.  State  the  names  of  the  blocks 


•   ••••■.••..a... 


(The   names   should   usually   be    derived   from   some   important    natcr^ 
object  such  aa  a  river,  mountain,  bay,  etc. — ^"Clearwater  Biver  BIodL''* 

KEY  MAP 

15.  For  each  State  in  which  the  taxpayer  has  timber  he  should  famiah  a  kej 
map  of  the  holdings  showing  block  boundaries.  If  the  location  of  the  tax- 
payer's  mill  (or  mills)  at  which  the  timber  is  likely  to  be  manufactured  is 
within  the  territory  covered  by  th^  key  map,  its  (or  their)  location  acj 
character  should  be  shown  on  the  map.  This  map  should  be  on  a  scale  of  no: 
less  than  1  inch  equals  20  miles.  No  attempt  should  be  made  to  diffeTentia:^ 
between  property  of  the  taxpayer  a^d  other  property  witiiin  block  boundaries: 
the  block  boundaries  should  be  drawn  to  inclose  as  closely  as  poflsible  the 
property  of  the  taxpayer.  This  data  will  be  most  acceptable  if  entered  upon  a 
State  map,  or  portion  of  a  State  map,  which  shows  such  features  aa  mountaic 
ranges,  streams,  towns,  railways,  highways,  etc 

BLOCK  MAPS  #. 

16.  For  each  block  the  taxpayer  should  furnish  a  map  in  which  1  ineh 
represents  from  one-fourth  mUe  to  2  milejs.  The  block  map  should  give  as 
much  as  practicable  of  the  following  information:  Name  of  taxpayer,  arrow 
pointing  north,  scale,  date  when  made,  maker.  State  in  which  located,  eonnty  • 
boundaries,  public  survey  lines,  topography,  streams  and  bodies  of  wat^. 
towns,  railways,  highways,  logging  and  manufacturing  improvements. 

a 

Legend— (Hlf  17  to  22) : 

17.  Merchantable  timber  owned  on  March  1,  1913  (whether  or  not  land  un- 
der timber  was  also  owned).  This  classification  should  include  areas  froir 
which  part,  but  not  all,  of  the  merchantable  timber  had  been  removed  before 
March  1,  1913.)     (Colored  green.) 

18.  Cat  over  and  other  land  not  bearing  merchantable  timber  owned  on 
March  1,  1913.    (Uncolored,  with  black  diagonal  batching.) 

19.  Merchantable  timber  acquired  on  or  after  March  1,  19l3  (whether  or  not 
land  under  timber  was  also  Required).  (This  classification  should  include  areas 
from  which  part,  but  not  all,  of  the  merchantable  timber  had  been  removed 
before  it  was  acquired  by  the  taxpayer.)     (Colored  yellow.) 

20.  Cut  over  land  and  other  land  not  bearing  merchantable  timber  acquired 
on  or  after  March  1,  1913.    (Uncolored,  with  black  horizontal  hatching.) 

21.  Merchantable  timber  cut  on  or  after  March  1,  1913.  (If  the  merchant- 
able timber  has  been  cut  clean  the  hatching  lines  should  be  unbroken;  if  only 
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part  of  the  merchantable  timber  has  been  cut  the  hatching  lines  should  be 
broken.)    (Colored  green  or  yellow,  with  black/vertical  hatching.) 

22.  Merchantable  timber  or  untimbered  land  sold,  or  otherwise  disposed  of, 
on  or  after  March  1,  1913  (land  sold  from  beneath  timber  should  not  be  in- 
cluded).   (Colored  or  hatched  as  above,  with  red  diagonal  hatching.) 

23.  In  the  above,  "merchantable  timber"  should  be  taken  to  mean  timber 
occurring  in  sufficient  quantity,  and  of  a  size  and  quality  to  justify  an  6pera- 
tion  in  the  given  region  to  convert  it  into  useful  products.  For  the  purpose 
of  mapping,  quantity,  size,  and  quality,  but  not  accessibility,  i^e  considered 
factors  of  merchantability;  this  is  because  it  is  desired  in  the  maps  to  show 
the  character  of  the  timber  rather  than  its  relative  value.  The  above  legend 
is  suggested  but  not  r^uired;  the  legend  used  should  give  the  information 
indicated.  The  various  hatchings  should  be  superimposed  on  the  coloring  or 
on  each  other  tb  show  the  changes  in  condition,  if  any.  The  data  may  be 
shown  on  a  single  map  or  on  sectional  maps.  The  variation  in  scale  indicated 
above  is  intended  to  permit  entering  the  data  upon  existing  maps  in  the  pos- 
session of  or  available  to  the  taxpayer.  It  is  not  intended  that  field  work  shall 
be  done  to  gather  the 'map  data;  the  data  indicated  so  far  as  now  available  in 
the  taxpayer's  records  should  be  compiled.  In  regions  such  as  the  Appa- 
lachians, where  there  have  been  no  public  land  surveys,  and  in  those  cases  in 
which  the  taxpayer's  holdings  have  not  been  accurately  surveyed  and  mapped, 
the 'size,  shape,  and  location  of  the  holdings  should  be  mapped  as  accurately 
as  practicable  from  the  data  on  hand,  and  a  statement  should  show  that  the 
land  has  not  been  accurately  surveyed. 

24.  It  is  expected  that  the  taxpayer  will  retain  a  copy  of  each  map,  as  well 
as  of  other  parts  of  this  report,  for  it  is  contemplated  that  it  will  be  necessary 
^ach  year  in  the  future  to  furnish  data  which  may  be  used  in  keeping  the  maps 
up  to  date. 

IICPORTANT  BURCHASES  AND  8ALB8 

Information  relating  to  important  purchases  and  sales  of  timber  land  is 
needed  to  be  used,  in  connection  with  other  information,  in  determining  the 
"fair  market  value ^'  of  timber  as  of  March  1,  1913.  See  Treasury  Decision 
2916. 

25.  For  the  period  from  January  1, 1910,  to  December  31, 1916,  inclusive,  give 
the  data  indicated  from  25  to  80,  inclusive,  for  each  transaction  involving  the 
purchase  or  sale  of  timber,  or  land,  or  both,  involving  over  1,000  acres.  It  is 
not  intended  that  surveys  or  cruises  shall  be  made  in  the  field  to  obtain  any  of 
the  data  indicated;  data  now  existing  in  the  taxpayer's  records  should  be  com- 
piled to  furnish  this  information.  In  case  one  body  of  timber  or  land,  or 
both,  has  been  traded  for  another,  that  given  up  should  be  considered  sold  and 
that  received  should  be  considered  purchased. 

26.  Is  the  transaction  described  a  purchase  or  salef 

27.  Name  of  block  in  which  the  property  is  located 

(If  a  sale  included  timber  no^  in  any  block,  so  state.) 

28.  Name  of  property:   

(The  local  name,  such  as  ^^ Brown  Tract,"  should  be 

givsn.) 
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29.  Loeatioxi  of  property.  (Describe  by  legal  subdivision;  if  this  eaa  not  be 
done,  describe  as  definitely  as  possible.  This  information  will  be  more  useful 
if  shown  on  a  map,  if  one  is  available,  than  if  located  by  a  description.  In 
case  a  map  is  furnished  no  description  is  needed.) 

30.  Is  (or  was)  the  taxpayer  the  sole  owner  of  the  property? 

31.  If  not,  describe  his  interest  therein,  and  give  the  name,  address,  and 
ownership  interest  of  each  of  the  other  joint  owners. 

32.  Date  property  was  transferred 

33.  State  the  manner  of  the  transfer  (purchase,  sale,  trade,  gift,  ete.) 

34.  Amount  paid  in  cash,  $ 

35.  Amount  paid  in  stock,  $ 

36w  Par  value  of  stock,  $ 

37.  Actual  cash  value  of  stock,  $ 

38.  How  was  this  cash  value  establishedf 

39.  Amount  paid  in  bonds,  $ 

40.  Par  value  of  bonds,  $ 

41.  Actual  cash  value  of  bonds,  $ 

42.  Amount  paid  in  other  considerations,  $ 

43.  What  were  the  other  considerations? 

44.  Actual  cash  value  of  such  considerations,  $ 

45.  Manner  of  determining  this  cash  value. 

46.  Give  the  name  and  address  of  person  establishing  value,  and 
state  ^s  connection,  direct  or  indirect,  if  any,  with  the  taxpayer  or 
with  the  other  party  to  the  transaction. 


( Name. )  (  Address. ) 

47.  Append  a  copy  of  the  report  of  the  person  establishing  the  cash  value 
or  a  r^8um6  of  his  report. 

48.  Total  cash  value  of  all  considerations  paid  for  property,  $ 

49.  If  payment  was  not  completed  on  the  date  of  acquisition,  describe  the 
nature  of  the  payments  as  to  flOnounts,  dates,  security  given,  etc. 

50.  Did  the  transfer  include  the  land,  the  timber,  and  all  rights  pertaining 
thereto? 

(Yes  or  No.) 

51.  If  not,  state  what  was  transferred  and  under  what  conditions. 

52.  Total  area, acres. 

Allocate  the  total  area  to  53,  54,  and  55  in  accordance  with  con- 
ditions existing  upon  the  date  of  transfer: 

53.  Area  upon  which  there  was  a  stand  of  merchantable  timber. 
acres. 

54.  Area  upon  which  there  was  a  stand  of  young  timber  still  too 
small  to  be  cut  for  a  useful  purpose, acres. 

55.  Area  of  other  sorts  of  land, acres. 

For  area  53,  above,  give  the  data  indicated  under  56,  57,  58,  and  59. 
56.  Total  estimated  quantity  of  timber  present  upon  the  date  of  transfer, 

(Unit) 
(The  "unif  indicated  here  and  elsewhere  in  this  report  should  be  that  coD' 
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rnonly  used  in  the  given  region  to  measure  forest  products;  such  units  iaelude 
board  feet,  cords,  standards,  etc.;  if  the  timber  present. is  commonly  measured 
in  more  than  one  unit,  on  account  of  diversity  of  its  character,  state  the  quan- 
tities of  different  character  which  need  to  be  kept  separate  in  the  different  ap- 
propriate units.)  This  estimate  should  include,  as  nearly  as  the  taxpayer  can 
determine  the  quantity,  100  per  cent  of  the  timber  which  the  area  would  have 
produced  if  all  of  tlie  merchantable  timber  had  been  cut  on  the  date  of  the 
transaction,  and  if  it  had  been  utilized  in  accordance  with  the  custom  generally 
prevailing  in  that  region  at  that  time.  The  unit  (or  units)  in  which  the  quan- 
tity is  stated  should  be  the  unit  customarily  used  in  the  woods,  not  that  used 
to  measure  manufactured  products;  for  example,  the  quantity  of  saw  timber 
should  be  stated  in  terms  of  board  feet,  log  scale,  not  in  terms  of  board  feet, 
lumber  tally,  based  on  the  quantity  of  lumber  which  could  be  sawed  from  the 
logs  in  the  mill. 

67.  Describe  the  unit  (or  units)  of  measure  used  in  this  case,  as,  for  instance, 
''board. feet,  log  scale,  based  on  Doyle  log  rule; "  "stacked  cords,  4  feet  by  4 
feet  by  8  feet,  rough  (or  peeled  or  rossed)  ; "  etc. 

58.  State  the  per  cent  of  each  species  of  timber,  based  on  units  of  volume, 
present  in  each  classification  of  56.  If  information  with  respect  to  the  per 
cent  of  each  species  is  incomplete,  give  such  information  as  the  taxpayer  has, 
as,  for  example,  the  per  cent  of  a  few  leading  species  with  others  lumped,  or 
the  per  cent  of  hardwoods  and'  the  per  cent  of  softwoods,  etc.  If  any  dead 
timber  is  included  in  the  estimate,  state  the  per  cent  of  the  total  and  the  per 
cent  of  each  species. 

59.  So  far  as  the  taxpayer  has  the  information,  describe  the  importai^t  tree 
species  with  reference  to  size  and  quality  by  some  means,  such  as:  the  average 
number  of  logs  per  tree  or  the  merchantable  length;  the  average  number  of 
logs  per  1,000  feet,  board  measure,  Tog  scale;  per  cent  by  volume  in  different 
recognized  log  grades;  average  number  of  trees  per  cord;  per  cent  of  defect, 
etc.  This  information  is  intended  to  bring  out  as  clearly  as  possible  the  char- 
acter and  condition  of  the  timber  on  account  of  the  effect  upon  value. 

60.  For  area  54,  above,  describe  the  young  timber  as  clearly  as  possible  with 
reference  to  the  proportion  of  the  species  of  trees  present,  the  average  size  of 
the  trees,  etc. 

61.  Total  price  of  tract,  $ ,  allocated  to  62,  63,  64,  and  65  in  ac- 
cordance with  their  relative  values  on  the  date  of  transfer: 

62.  Land  (separate  from  timber),  total,  $ ,  or  $ 

per  acre.  If  the  land  was  not  a  factor  in  the  value,  no  value  should 
be  stated.  If  various  classes  of  land  of  distinctly  different  values  per 
acre  are  included,  the  taxpayer  should,  if  he  believes  that  it  will  pre- 
sent the  situation  more  clearly,  name  each  class,  state  its  acreage, 
allocate  to  it  the  proper  share  of  the  price,  and  state  the  price  per  acre. 

63 of  merchantable  timber  (as  stated  in  56)   price 

(Unit.) 

$ ,  or  $ per This  total  price  of  mer- 

(Unit.) 
ehantable  timber  is  allocated  to  the  several  species  or  groups  of  species 
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as  follows:  (a)   , ,  price  $ , 

(Species.)  (Unit.) 

or  $ per ,  and  so  on  for  each  species  or  group 

(Unit.) 
of  species.  In  the  above,  group  together  any  species  having  the 
same  unit  price,  naming  the  species  in  each  group.  If  dead  timber 
is  included  in  the  estimate,  report  also  the  price  at  which  it  is  included, 
^ividing  it  into  species  or  groups  of  species,  as  in  the  case  of  green 
timber.  If  more  than  one  unit  of  estimate  was  used  in  56,  the  above 
data  should  be  furnished  separately  for  each  unit. 

64 acres  of  young  timber,  price  $ total,  or 

$ per  acre. 

65.  Other  valuable  eonsiderations  included  with  the  timber  and  land 
in  the  transaction,  such  as  mineral,  mineral  rights,  turpentine  rights, 
hunting  rights,  waterpower  sites,  farm  improvements,  logging  im- 
provements, lumber  manufacturing  improvements,  personal  property, 

etc.    Total  price,  $ 

Give  an  itemized  inventory,  naming  each  item,  and  stating  its  priee. 

(Such  data  should  be  given  at  this  point  only  when  the  property  of 

this  class  was  transferred  in  a  transaction  involving  timber  land.) 

66w  Give  name  and  address  of  the  forest  engineer,  timber  cruiser,  or  other 

person  who  estimated  the  quantity  of  timber  present,  mapped  and  classified  the 

land,  and/or  placed  a  value  upon  the  property,  and  state  his  connection,  direct 

or  indirect,  if  any,  with  the  taxpayer  or  with  the  other  party  to  the  transaction. 

(Name.)  (Address.) 

67.  Date  upon  which  such  estimate  was  completed 

68.  Describe  method  of  making  estimate 

69.  Attach  copy  or  r^simiS  of  report.  (It  is  not  desired  that  detailed  esti- 
mates by  40-acre  or  other  small  subdivisions  be  furnished;  a  summary  of  esti- 
mates will  be  sufficient.  Similarly,  it  ia  not  intended  that  detailed  maps  of 
small  subdivisions  be  furnished.  With  the  exception  of  such  detailed  data  as 
that  just  mentioned,  the  report  should  be  furnished.) 

NOTB. — Since  for  the  salte  of  conservatism,  estimates  have  fre- 
quently, if  not  usually,  been  made  with  the  object  of  showing  less 
than  100  per  cent  of  the  timber  actually  present,  and  since  individual 
estimators  have  their  personal  equation,  it  is  not  expected  that  the 
estimate  stated  in  56  above  will  necessarily  agree  with  the  report. 

70.  If  no  cruise,  survey,  classification,  or  valuation  was  made,  so  state. 

71.  If  the  taxpayer  has  ent  all  or  any  of  the  timber  included  in  this  transac- 
tion (include  such  data  in.  the  case  of  purchaaea  only,  and  so  far  as  the  rec- 
ords show  the  facts),  give  the  information  indicated  in  72  to  78,  inclusive,  for 
the  cut  over  areas  for  which  records  are  available.  These  data  should  cover 
the  period  from  the  date  of  acquisition  to  December  31, 1918,  without  aeparation 
by  years. 
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72.  AraB  of  timber  land  cut  over, acres. 

73.  Estimated  quantity  of  timber  on  area  cut  over.     (This  estimate  should 
be  the  one  given.in  the  cruiser 's  report.) 

(Unit.) 

74.  Quantity  of  timber  actually  cut, 

(Unit.) 
State  what  scale  rule  was  used  and  how  it  was  applied. 

75.  Quantity  of  timber  left  for  later  cutting, 

(Unit.) 

76.  Quantity  of  timber  abandoned, ' 

(Unit.) 

77.  Quantity  of  timber  cut  plus  quantity  left  plus  quantity  abandoned  (74 
plus  76  plus  76), (The  unit  used  in  73,  74,  75,  76,  77  must  be  the 

(Unit.) 
same  throughout.) 

78.  Percentage  by  which  actual  cut  plus  timber  left  plus  timber  abandoned 

(77)  exceeded  or  fell  srhort  of  C Excess per  cent. 

estimate  (73).  )  Shortage  per  cent. 

79.  If  in  the  case  of  the  property  included  in  this  transfer  there  were  any 
factors  in  addition  to  those  shown  in  the  maps  which  made  it  exceptionally 
cheap  and  easy,  or  expensive  and  difficult  to  remove  the  products,  thus  giving 
the  property  an  exceptionally  high  or  an  exceptionally  low  value,  discuss  those 
factors  and  their  effect  upon  the  price. 

80.  If  for  any  reason  the  prices  of  land,  timber,  or  other  property  in  this 
transaction  do  not  represent  the  fair  maYket  value  as  of  the  date  of  the  trans- 
action, explain  in  what  respect,  to  what  extent,  and  why  they  differ. 

81.  If  the  taxpayer  has  information  with  regard  to  other  transactions,  whether 
or  not  he  was  a  party  to  such  transactions,  wliich  in  his  judgment  represent 
fair  market  values  as  of  the  date  of  the  transaction,  he  may,  if  he  desires,  re- 
port them  in  the  form  outlined  above.  Such  transactions  need  not  be  limited 
to  those  exceeding.  1,000  acres,  or  to  those  made  January  1, 1910,  (o  December 
31,  1916,  inclusive.  This  paragraph  should  not  be  understood  to  place  any 
obligation  whatever  on  the  taxpayer,  but  merely  to  suggest  to  him  the  oppor- 
tunity to  present  other  relevant  data. 

STATES  AS  or  ICABCH  1,  1913 

For  purpoies  of  computing  the  deductions  for  depletion  of  timber  it  is  neces- 
Bary  to  ascertain  the  status  of  timber  holdings  as  of  March  1,  1913.  See«Regu- 
lations  45,  articles  227,  228,  202,  203,  204,  205,  230,  231,  and  216  and  Treasury 
r>eci&ion  2916. 

82.  Give  the  information  indicated  in  82  to  111,  inclusive,  for  each  block 
separately.  All  of  the  taxpayer's  timberland  in  the  block  taken  in  the  aggre- 
g^ate  should  be  included.  The  data  should  present  the  conditions  which  existed 
on  March  1,  1913. 

B3.  Name  of  block,   

84.  Was-the  taxpayer  the  sole  owner  of  the  block? 

(Yes  or  no.) 

P.  T.— 69     • 
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85.  If  not,  state  the  taxpayer 's  interest  therein,  and  the  name,  addrasy  aad 
ownership  interest  of  each  of  the  other  joint  owners. 

86.  Did  the  properly  owned  in  this  block  include  the  land,  tlie  tunber,  &nl 
all  rights  pertaining  thereto? 

(Yea  or  no.) 

87.  If  not,  describe  what  was  owned,  and  under  what  eonditioiis. 

88.  Total  area, acres. 

Allocate  the  total  area  to  89,  90,  and  91  in  accordance  with  conditkrs* 
Which  existed  upon  March  1,  1913,  so  far  as  the  taxpayer's  *yri«ti>^^ 
records  give  or  permit  the  compilation  of  the  information. 

89.  Area  upon  which  there  was  a  stand  of  merchantable   timber. 
acres. 

90.  Area  upon  which  there  was  a  stand  of  young  timber  still  too 
small  to  be  cut  for  a  useful  purpose, acres. 

91.  Area  of  all  other  kinds  of  land, acres. 

92.  For  area  89  above,  give  the  data  indicated  in  93  to  98,  inclusive. 

93.  Total  quantity  of  merchantable  timber  estimated  to  have  been  prese&t 
upon  March  1,  1913, 

(Unit) 
(See  note  with  reference  to  "unit"  under  56,*which  also  applies  her^.' 
Note. — The.  quantity  of  standing  timber  on  hand  on  March  1,  1913. 
is  not  necessarily  the  quantity  estimated  to  have  been  present  on  thf 
date  of  acquisition.  It  should  be  the  quantity  actually  present  on  Marfh 
1,  1913,  according  to  the  best  knowledge  and  belief  of  the  taxpayer.  It 
should  be  the  quantity  which  would  have  been  found  present  by  a  care- 
ful estimate  made  on  that  date  with  the  object  of  determining  100  per 
cent  of  the  quantity  of  timber  which  the  area  wou^d  have  produced  on 
that  ddte  if  all  of  the  merchantable  timber  had  been  cut  and  utilized  in 
accordance  with  the  standards  of  utilization  prevailing  in  that  region 
at  that  time.  The  unit  (or  units)  in  which  the  quantity  is  stated  shocM 
be  th^  unit  customarily  used  in  the  woods,  not  that  used  to  measore 
manufactured  products;  for  example,  the  quantity  of  saw  timber  dioiUd 
be  stated  in  terms  of  board  feet,  log  scale,  not  in  tesms  of  board  feet, 
lumber  tally,  based  on  the  quantity  of  lumber  which  could  be  sawed  from 
the  logs  in  the  mill. 

94.  Describe  the  method  by  which  the  taxpayer  arrived  at  the  quantity  of 
timber  stated  in  93 

> : 

95.  Average  number  of  units  of  merchantable  timber  per  acre, 

96.  Describe  the  unit  (or  units)  of  measure  in  this  ease.    (See  57.) 


97.  State  the  per  cent  of  each  species  of  timber  based  on  units  of  vohmie. 
present  in  each  classification  of  93.  If  information  with  respect  to  the  differ- 
ent species  is  incomplete,  give  such  information  as  the  taxpayer  has,  as,  for 
example,  the  per  cent  of  the  more  important  species  with  others  lumped,  or 
the  per  cent  of  hard  woods  and  the  per  cent  of  soft  woods,  etc.  If  any  dead 
timber  is  included  in  the  estimate,  state  the  per  cent  of  the  total  and  Ihe  per 
eent  of  each  species. 


J 
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98.  So  far  as  the  taxpayer  has  the  information,  describe  the  important  tree 
species  with  reference  to  size  and  quality  bj  some  means  such  as:  the  average 
number  of  logs  per  tree  or  the  merchantable  length;  the  average  number  of 
logs  per  1,000  feet,  board  measure,  log  scale;  per  cent  by  volume  in  different 
recognized  log  grades;  per  cent  of  defect;  etc.  This  intj/rmsiion  is  intended 
to  bring  out  as  clearly  as  possible  the  character  and  condition  of  the  timber  on 
account  of  the  effect  upon  value.  ' 

99.  Por  area  90  above,  describe  the  young  timber  as  clearly  aa  possible  with 
reference  to  the  proportion  of  the  different  species  of  trees  present,  the  average 
size  of  the  trees,  etc. 

100.  Give  the  name  and  address  of  the  forest  engineer,limber  cruiser,  or  other 
person,  if  any,  who  estimated  the  quantity  of  timber  present  and  mapped  and 
classified' the  land  and /or  placed  a  value  upon  the  property  in  the  blo'cle  on  or 
about  March  1,  1913.  State  his  connection,  direct  or  indirect,  if  any,  with  the 
taxpayer. 


(Name.)  .  (Address.) 

101.  Date  upon  which  estimate  was  Completed, 

102.  Describe  method  of  making  estimate:  


103.  Attach  copy  or  r6sum6  of  report.     (See  parenthetical  note  in  69  with 
reference  to  furnishing  summaries  rather  than  detailed  estimates,  etc.) 

Note. — Since  for  the  sake  of  conservatism,  estimates  have  frequently, 
if  not  usually,  been  made  with  the  object  of  showing  less  than  100  per 
cent  of  the  timber^  actually  present,  and  since  individual  estimators  have 
their  personal  equatidh,  it  is  not  expected  that  the  estimate  stated  in 
93  above  will  necessarily  agree  with  the  report. 

104.  If  no  cruise,  survey,, classification  or  valuation  was  made,  so  state. 

105.  Total  fair  market  value  of  block,  $ ,  as  of  March  1,  1913, 

allocated  to  106, 107,  108,  109,  and  110  in  accordance  with  their  relative  values 
on  that  date.  » 

106.  Land  (separate  from  timber)  total  $ ,  or  $ 

^  per  acre.    If  the  land  was  not  a  factor  in  the  value,  no  value  should  be 

stated.  If  various  classes  of  land  of  distinctly  different  values  per 
acre  are  included,  the  taxpayer  should,  if  he  believes  that  it  will 
present  the  situation  more  clearly,  name  each  class,  state  its  acreage, 
aUocate  to  it  the  proper  share  of  the  value  and  state  the  value  per 
acre.  The  books  of  account  of  the  taxpayer  should  show  clearly  the 
value  set  upon  those  different  portions  of  his  land,  if  any,  which  are 
valued  separately.  Each  of  such  portions  should  be  clearly  described 
in  his  records,  but  need  not  be  described  here. 

107.  Timber of  merchantable  timber  (as  stated  in  93) 

(Unit.) 

value  $ ,  or  $ \  per 

(Unit.) 
This  total  value  of  merchantable  timber  is  allocated  to  the  several 
species  or  groups  of  species  as  foUows: 
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108.  (a)    ,   ,  value  $ <r 

(Species.)  (Unit.) 

$ per   ;   make  a  similar  statement    for  rs' 

(Unit) 
speeies  or  group  of  species. 

Note. — In  the  above,  group  together  any  species  having  the  ssr:-. 
unit  value,  naming  the  species  in  each  group.  If  dead  timber  > 
included  in  the  estimate,  report  also  the  vahie  at  which  it  is  inclno- . 
dividing  it  into  species  or  groups  of  species  as  in  the  eaae  of  gr^" 
timber,  ft  more  than  one  unit  of  estimates  was  used  in  93,  tb- 
above  data  should  be  furnished  separately  for  each  unit. 

Since  the  estimated  quantity  of  timber  stated  is  on  a  100  ]>r: 
cent  basis,  great  care  should  be  taken  that  the  value  placed  upci 
the  timber  is  based  on  a  100  per  cent  estimate  and  not  on  sc<z:c 
,        other  sort  of  estimate. 

100 acres  of  young  timber,  value  $ ,  toi-il 

or  $ per  acre. 

110.  Ot^er  items  of  value,  total  $ Other  valuable  thiL;:« 

making  up  part  of  the  fair  market  value  of  the  real,  estate  in  the  blor-k. 
such  as  mineral,  mineral  rights,  turpentine  rights,  hunting  rigbtf. 
water-power  sites,  etc.,  should  here  be  listed,  described,  valued,  aE>:  i 
dear  statement  should  be  made  in  justification  of  the  value  claimvi. 
Physical  property  described,  200  to  210,  inclusive,  in  this  report  shouJJ 
not  be  included  here. 

111.  Submit  any  statements  or  evidence  which  the  taxpayer  may  wish  tc 
present  in  addition  to  that  given  above  which  will  tend  to  show  the  fair  market 
value  of  his  timber  land  as  of  March  1, 1913. 

PUROHASES,  MARCH  1,  1913,  TO  END  OF  1918 

112.  For  the  period  from  March  1,  1913,  to  the  end  of  the  taxable  year  191S. 
inclusive,  give  for  each  taxable  year  and  each  block  separately  the  data  indi> 
cated,  112  to  132,  indusive,  for  the  aggregate  of  purchases  of  timber  or  lai^i 
or  both.  (The  data  should  be  as  of  the  date  of  the  purchase.)  If  the  taxpayer 
keeps  separate  in  his  accounts  the  timber  owned  on  March  1,  1913,  frcMn  that 
acquired  since  that  date,  or  if  a  separate  account  is  set  up  for  each  trs't 
acquired  since  March  1,  1913,  this  statement  should  cover  each  such  account. 
If,  in  compliance  with  the  above,  it  should  become  necessary  to  redeacribe  one 
of  the  purchases  already  described,  25  to  80,  there  should  at  this  point  be  en- 
tered merely  a  reference  which  will  definitely  identify  the  purchase  previonslj 
described. 

113.  Location  of  property.  (Describe  by  legal  subdivisions;  if  this  ten  not 
be  done,  describe  as  definitely  as  possible.  This  information  will  be  more  u#- 
ful  if  shown  on  a  map,  if  the  taxpayer  has  one  available,  than  if  located  by  & 
description.  In  case  a  map  is  furnished  showing  the  location  of  the  property, 
no  description  is  needed.) 

114.  Is  the  taxpayer  the  sole  owner  of  the  property! .*.... 

(Tes  or  no.) 


FORM  T — 80HEDI7LES  '  933 

115.  If  not,  describe  the  taxpayers'  interest  therein,  and  give  the  name,  ad- 
dress, and  ownership  interest  of  each  of  the  other  Joint  owners. 

116.  State  the  manner  of  acquisition  (purchase,  trade,  gift,  etc.)  . . .' 

117.  State  the  amount  paid  in  cash  or  its  equivalent,  $ 

118.  Did  the  acquisition  include  the  land,  the  timber,  and  all  rights  pertain- 
ing^ thereto? 

(Yes  or  no.) 

119.  If  not,  state  what  was  acquired  and  under  what  conditions. 

120.  State  the  total  area, acres. 

Allocate  the  total  area  to  121,  122,  and  123  in  accordance  with  con- 
ditions existing  upon  the  date  of  acquisition: 

lt21.  Area  upon  which  there  was  a  stand  of  merchantable  timber, 
acres. 

122.  Area,  upon  which  there  was  a  stand  of  young  timber  still  too 
small  to  be  cut  for  a  usef id'  purpose, acres. 

123.  Area  of  other  sorts  of  land, acres. 

For  area  121  above,  give  the  data  indicated  under  124  to  127,  inclusive. 

124.  Total  quantity  of  timber  estimated  to  be  present  upon  the  date  of 
acquisition,   (See  note  in  56  relating  to  units;  it  applies  here 

(Unit.) 
also.) 

125.  Average  number  of  units  of  timber  per  acre, 

126.  Describe  the  unit  (or  imits)  of  measure  in  this  case  (see  57) 


127.  State  the.  per  cent  of  each  species  of  timber,  based  on  units  of  volume, 
present  in  each  classification  of  124.  If  the  taxpayer  has  incomplete  infor- 
mation with  respect  to  the  per  cent  of  each  species,  such  information  as  is 
available  should  be  given,  as,  for  example,  the  per  cent  of  a  few  leading  species 
wkh  others  lumped  together," or  the  per  cent  of  hard  woods  and  the  per  cent  of 
soft  woods,  etc.  If  any  dead  timber  is  included  in  the  estimate,  state  the  per 
cent  of  the  total  and  the  per  cent  of  each  species. 

128.  Total  cost  of  property,  $. Allocate  this  total  cost  to  12S 

130,  131,  and  132  in  accordance  with  their  relative  values  on  the  date  ol 
acquisition. 

129.  Land  (separate  from  timber),  total,  $ ,  or  $ per 

acre.  If  the  land  was  not  a  factor  in  the  price,  no  price  should  be  stated.  If 
various  classes  of  land  of  distinctly  different  values  per  acre  are  included,  the 
taxpayer  should,  if  he  believes  that  it  will  present  the  case  more  clearly,  name 
each  class,  state  its  acreage,  allocate  to  it  the  proper  share  of  the  price  and 
state  the  price  per  acre.  The  books  of  account  of  the  taxpayer  should  show 
clearly  the  value  set  upon  those  different  portions  of  the  land,  if  any,  which 
are  valued  separately.  Each  of  such  portions  should  be  clearly  described  in  his 
records,  but  need  not  be  described  here. 

130 of  merchantable  timber  (as  stated  in  124)  cost  $ , 

(Unit) 

or  $ per 

(Unit.) 
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131 aeree  of  young  timber,  pri<5e  $ total,  or  $ 

per  acre. 

132.  Other  valuable  things,  $ total.    Here  give  the  aort  of  daU 

indicated  under  110. 

BALIS,  AGOREGATE  fOB.  EACH  BLOCK,  MABGH  1,  1913,  TO  END  OP  1918 

133.  For  the  period  from  March  1, 1913,  to  the  end  of  the  taxable  year  19l^. 
Inclnsiye,  give  for  each  block  for  each  taxable  year  separately  the  data  indicstoi 
for  the  aggregate  of  sales  of  timber  or  land  or  both.  These  data  should  hr 
given  separately  for  each  timber  or  land  account  if  there  is  more  than  one  ar 
count  for  the  block.  The  information  should  be  as  of  the  date  (or  dates)  c: 
the  sales  (or  sales). 

134.  Total  area,  acres. 

Allocate  the  total  area  to  135,  136,  and  137. 

135.  Area  upon  which  there  was  a  stand  of  merchantable   timber, 

acres. 

I  136.  Area  upon  which  there  was  a  stand  of  young  timber  still  too 

small  to  be  cut  for  a  useful  purpose, acres. 

137.  Other  areas, acres. 

For  area  135  above,  give  the  data  indicated  in  138. 

138.  Total  quantity  of  timber  estimated  to  be  present  upon  the  date  of  sale. 


(Unit) 
(See  note  in  56  relating  to  units;  it  applies  here  also.) 

LOSSES 

139.  If  the  taxpayer's  standing  timber  has  since  March  1,  1913,  sustained 
any  losses  due  to  fire,  floods,  insects,  wind  or  ot^er  causes,  if  the  quantity  of 
timber  so  lost  has  been  definitely  ascertained,  and  if  any  such  losses  have  been 
reported  in  an  income  tax  return  to  the  Bureau  of  Internal  Bevenue,  give  for 
each  timber  account  separately  the  data  indicated  in  140  to  158,  incloaive,  witii 
respect  to  each  such  loss.    See  Regulations  45,  article  141. 

140.  Cause  of  loss. 

Area  upon  which  loss  took  place  of: 

141.  Merchantable  timber acres. 

142.  Young  timber acres. 

143.  Total acres. 

For  each  loss  to  merchantable  timber,  141,  give  the  data  indicated  in  144  to 
148  inclusive. 


(t) 

144. 

For  each  vpeclM  named  below  to- 
port  In  oolumns  (b)  and  (o). 


(b) 
Total  auantlty  destxxiTed  or  ren- 
dered vBAm§  (board  Ut^  eocdi^ 
etn.). 


(O 

Quantity   per    acre    dmtroftA  <* 
rendered  meleBa  (corda.  etc.). 
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145.  If  the  timber  was  not  destroyed,  or  rendered  useless,  but  merely  reduced 
in  yalne,  show  that  fact. 

146.  If  any  of  the  timber  was  salvaged,  state  the  quantity  of  each  species 
salvaged. 

147.  If,  in  addition  to  the  timber  directly  damaged,  there  is  other  timber 
the  value  of  which  has  been  reduced  by  the  damage,  show  that  fact;  state  the 
amount  of  the  financial  loss;  indicate  clearly  how  that  amount  was  determined. 

148.  The  net  financial  loss  to  merchantable  timber,  $ 

For  each  loss  to  young  timber,  142,  give  the  information  indicated  in  149,  150, 
and  151. 

149.  Describe  the  young  timber  injured  as  clearly  as  possible  with  reference 
to  age,  size,  species  of  trees,  etc. 

150.  Percentage  of  original  number  of  young  trees  killed, 

151.  Financial  loss  lesultant  from  damage  to  young  timber,  $ 

152.  Total   financial  loss   to   merchantable   timber   and  to  young  timber, 


153.  Approximate  date  upon  which  (or  dates  between  which)  loss  took  place 

154.  Date  upon  which  the  quantity  of  damage  was  definitely  ascertained 


1^.  State  how  the  damage  was  ascertained 

156.  State  the  name  and  address  of  the  person  by  whom  the  damage  was 
ascertained  and  state  <his  connection,  direct  or  indirect,  if  any,  with  the  tax- 
payer    

157.  Attach  a  copy  of  the  report,  if  any  was  made. 

158.  State  the  year  for  which  the  loss  was  reported  in  an  income  tax  return 
to  the  Bureau  of  Internal  Revenue 

PROTECTION  or  TIMBEK 

159.  Describe  briefly  any  special  measures  taken  by  the  taxpayer  to  protect 
his  timber  from  damage  by  fire,  insects,  or  other  causes. 

160.  For  each  year  from  1910  to  1918,  inclusive,  state  the  amount  expended 
for  such  protective  work.  (This  should  include  direct  expenditures,  payments 
of  assessments  to  protective  associations,  taxes  collectible  and  usable  solely  for 
protection,  etc.  No  fines  or  collections  of  a  punitive  nature  for  failure  to 
observe  protection  laws  should  be  included.) 

161.  Does  this  protective  work  definitely  aim  to  protect  the  young  timber! 


(Yes  or  no.) 

OBOWTU 

.  162.  If  the  taxpayer  has  any  data  or  estimates  on  the  sabjeot,  state  the  ap- 
proximate rate  of  increase  in  the  quantity  of  timber  as  the  result  of  growth. 
The  information,  if  available,  should  be  given  separately  for  each  of  the  differ- 
ent types  of  timber. 

163.  For  merchantable  timber — ^Average  annual  net  growth  per  acre, 

(Unit.) 
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164.  For   young   timber — ^Average   annual   net   growth    per   aeze, 


(Unit.) 

165.  Is  the  taxpayer  managing  his  timber  land  with  the  object  of  producing 
one  or  more  crops  of  timber  after  the  present  crop  is  harvested  f 

(Tesorno.) 

166.  If  *  *  jes,  * '  outline  briefly  the  fiystem  of  management  used. 

VALUATION  or  TTMBEB  BY  SPSCIES  0&  GROUPS  OF  SPBOIES 

167.  In  some  regions  it  is  customary  to  cut  and  remove  from  the  forest  one 
or  more  species  of  trees  several  years  before  the  remainder  of  the  timber  is  cut. 
If  this  is  done  in  logging  the  taxpayer 's  timber,  and  if  the  value  of  the  species 
or  group  of  species  removed  in  advance  is  substantially  different  from  that  of 
the  timber  remaining,  the  taxpayer  may  find  that  the  unit  depletion  charge, 
based  on  the  average  value  of  all  of  the  species  present,  is  inequitable.     If  this 
is  the  case,  the  taxpayer  may,  subject  to  the  approval  of  the  Ck)mmis8ioiier, 
divide  the  timber  into  two  or  more  species  or  groups*  of  species  in  valuing:  the 
timber  for  purposes  of  depletion.    If  the  taxpayer  finds  such  action  necessary, 
a  statement  should  be  made  at  this  point  showing  clearly  the  necessity  for  such 
action.    Since  the  cost  of  both  field  and  bookkeeping  operations  will  probably 
be  increased,  such  a  step  should  not  be  undertaken  unless  clearly  necessary.    If 
such  a  division  into  species  or  groups  of  species  is  made,  a  separate  account 
should  be  set  up  on  the  taxpayer's  books  for  each  such  division.    Under  status 
as  of  March  1,  1913,  82,  above,  and  purchases,  130,  above,  there  should  be 
introduced  data  which  show  clearly  the  proposed  division  into  species  or  groups 
of  species;  give  the  total  quantity  of  timber  in  each  division,  and  state  the 
total  and  unit  value,  or  cost,  as  the  ease  may  be. 

TIMBER-CUTTINO  BXCKmDS 

With  respect  to  each  block  from  which  timber  has  been  cut  in  the  taxable 
years  indicated,  give  the  data  indicated  in  168  to  186,  inclusive. 

168.  Name  of  block i 


1910 

1911 

1918 

1913 

1914 

1915 

1916 

I9ir]i9it 

iflO.    A(TMi  of  tlmNvlftnd  ciit  onr.«**..*t****t* 

170.    ToUl   quanaty    actually   cut  i   In   M   ft. 
b.  m..  oonto.  or  otliv  unit  (state  unit) 

171.    PivRMitafA   tff    vDlnmA   of   ^anhl 

■peclea  cut. 

Nine  IskDorttnt  fMc^w  kwt  Bffth  >...... 

arate    in    scale    reoorda.    aetUng 
ngoaeg  ner  centa  oimofllta  eftoh.  4......I 



O»««aa0      a..k..l..-..>I..A«.>l....-.] 

MlaoeUaneoua 
ToM  per  coit   

.....j.....::::...i:.::;: 

:::::::::::: 

...... 

lOOllOOIlOOllOO  lOOllOO 

ibb^ibb 

100 

172.    Quantity  of  tlnU)er  left  fbr  later  outtlng 
(ff^t^   unit)    T.--T -, 

1 

1 

1 

1 

17S     QuanUbr  of  tlmbfr  abandoned  (state  unit) 

174.    Total  quantity  rut  left  for  late*  cutting, 
and    abandoned    (state    unit) 

176.    Total  Quantity  cut.    left,    and   abandoned 
per   acre    (aute  unit)    (174    dlTlded   by 
189)     



1  This  unit  ahould  be  log  scale  or  ether  unit  as  meMured  in  the  woods.     If  the  scaling 
done  as  indicated  In  74.  describe  how  it  was  done. 

If  the  taxable  year  does  not  coincide  with  the  calendar  year,  cl?e  UMsa  data  tar  tbe 
liLdloatlng  the  date  of  beginning  of  the  taxable  year. 


not 
year 


FORM   T — SCHEDULES 


937 


170»  Give  the  reasons  whj  the  timber  was  left  for  later  entting  or  abandoned. 

177*  Give  a  rough  description  of  area  from  which  the  timber  was  cut  each 
year  hj  approximate  legal  subdivisions;  if  the  taxpayer  prefers,  he  may  give 
this  data  \)j  submitting  a  block  map  showing  the  area  eut  over  during  each  of 
the  above  years;  a  map  will  be  more  acceptable  to  the  Commissioner. 

178.  For  those  areas  included  in  Tables  169  to  175  above,  so  far^s  they  have 
been  estimated  sin^e  January  1, 1910,  and  so  far  as  it  is  practicable  to  dheok  the 
areas  estimated'  by  actual  cut,  give  the  data  indicated  in  179  to  186,  inclusive, 
or  as  much  of  it  as  possible.  Since  a  separate  table— 169  to  175 — ^is  prepared 
for  each  block,  this  table  also  will  be  prepared  separately  lor  each  block. 

179.  Name  of  bloek  


b 


ISO.    Aorw  of  UxDber  land  cat  qwt 

181.   IMal  quaality  of  tlmlwr  eitimated  od  land  cut  over. 

Total  quantity   actual^  cut 

QnantUy  of  tbnfaer  left  for  later  cntting. 

Qoantt^  cf  timiipiip  abaiidfliied.** 

Vital  of  182.   188,  and  184 


183. 
188. 
184. 

180. 

186. 


LLUU 


FwoaDtace  by  wbldi  18S  noeeds)Ezcefli 


or  faUa  abort  of  181. 


] 


Shortagp 


'I'll'll'TT' 


A.  B.  C.  D.  etc..  rttyweot  eatlmatm  made  at  different  times.    Fbr  each  atate  the  year  In  which  the 
eBUmate  was  made,  and  the  name  of  the  cruiwr  who  made  tht  ertlmate. 

DKPLBnON  OHABOSD 

^  187.  Here  enter  the  amount  stated  in  the  taxpayer's  income  tax  returns  as 
an  allowance  for  depletion  or  as  an  expense  on  account  of  timber  eut  during 
each  taxable  year  indicated.  Give  this  information  separately  for  each  timber 
account.  Give  also  41  summary  table  which  states  the  totals  for  tiie  taxpayer 
of  the  data  given  in  the  table  for  the  separate  accounts. 

Name  of  account  


» 

Tbtal  aiiurant. 

(DtoUin.) 

DoUara  per  unltl  of  timber. 

•••••••••^••••••. •••>••••••••*. •*..•• 

1  Thia  unit  abould  be  tbe  same  aa  that  uaed  hi  170  above. 
CAPITAL  BKFURNABLE  THROUGH  DEPLETION 


188.  The  data  indicated  in  this  table  should  be  given  separately  for  each 
timber  account  .which  you  are  carrying  in  your  books.  A  summary  table  should 
be  given  to  state  the  totals  for  the  taxpayer  of  the  data  given  in  the  tables 
for  the  separate  aceounts. 
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PHYSICAL  PROPERTY 

200.  Infonnation  ib  needed  ¥rith  relation  to  physical  property  in  order  to. 
compute  depreciation.    For  a  definition  of  physical  property  and  a  discussion 
of  depreciation  see  Regulations  45,  articles  103,  161,  102,  163,  164,  1^,  166, 
169,  170,  216,  231,  232,  839,  and  840. 

201.  Give  an  inventory  of  the  physical  property  of  the  taxpayer  in  conform- 
ance with  the  accounts  carried  on  the  books,  arranging  the  different  classes 
and  items  of  property  carried  on  the  books  in  accordance  with  the  classifica- 
tion indicated  below.  The  information  indicated  should  be  given  for  each  item 
of  prdperty  listed. 

(a)  Year  Originally  acquired  or  constructed  by  taxpayer. 

(b)  Original  cost  to  taxpayer. 

(c)  Estimated  years  of  useful  life  from  date  of  acquisitien  or  eon- 

struction.  This  estimate  should  take  into  consider#ion  (1)  the 
years  required  to  cut  not  only  the  timber  now  owned  by  the  tax-; 
payer  but  also  the  timber  not  now  owned  which  in  all  probability 
^  will  be  obtained  for  his  operation,  and  (2)  the  period  during 
whicfh  the  given  item  of  physical  property  will  remain  in  a  usable 
condition. 

(d)  Estimated  salvage  value  at  the  end  of  the  period  of  useful  Ufe. 

Note. — ^Por  property  acquired  prior  to  March  1,  1913,  furnish 
the  information  called  for  under  (e),  (f),  (g),  and  (h);  for 
property  acquired  on  or  after  March  1,  1913,  these  headings  do 
not  apply. 
''  (e)  Additions  to  or  reductions  of  capital  returnable  through  depreciation 
from  date  of  acquisition  or  construction  by  taxpayer  to  March  1, 
1913.  (Oive  only  the  net  addition  or  reduction  for  the  same  item, 
using  black  ink  for  additions,  and  red  ink  for  reductions.)  (See 
note  1  below.) 

(f )  Depredation  actually  written  off  from  date  of  acquisition  by  tax- 

payer to  March  1,  1913  (whether  credited  to,  the  asset  or  set  up 
in  a  reserve.    (See  note  1  below.) 

(g)  Net  cost  or  book  value  as  of  March  1, 1913. 

(h)  Market  value  as  of  March  1,  1913.    (See  note  2  below.) 
(i)  For  the  period  from  March  1,  1913,  to  the  end  of  that  taxable  year, 
and  for  each  of  the  taxable  years  1914  to  1918,  inclusive,  give  for 
each  of  the  items  included  in  the  inventory : 
Net  additions  to  or  reductions  of  capital  returnable  through  de-  * 

predation.    (See  note  1  below.) 
Depreciation   actually  written   off   during  the   year   (whether 
credited  to  the  asset  or  set  up  in  a  reserve).     (See  note  1 
below.) 
Balance  returnable  through  depreciation  at  the  end  of  the 
taxable  year. 
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207.  Note  l.--See  Regulations  45,  article  840  (1)  and  (2).  If  anj  increase 
of  capital  assets  is  entered,  under  the  conditions  of  tiie  above  article,  the  in- 
crease should  be  shown  as  an  addition  for  the  proper  year.  An  ezplAxtati{»i 
should  be  attached  the  nature  of  each  increase  resulting  from  an  addition  to 
capital  account  such,  as  an  amount  which  had  previouslj  been  charged  off  as 
operating  expense  or  as  excessive  depreciation,  such  as  a  purchase  of  new 
equipment,  or  such  as  a  replacement  of  old  equipment.  Each  decrease  ot  capi- 
tal account  through  loss,  sale,  or  otherwise  should  be  explained.  If  both  an 
addition  and  a  reduction  applj  to  the  same  item  in  the  same  year,  an  explana- 
tion as  outlined  above  should  be  made  for  each.  State  what  the  taxpayer's 
policy  has  been  with  regard  to  differentiating  between  addition  to  eapital  and 
maintenance  expense. 

208.  Note  2. — ^Where  an  amount  different  from  that  stated  under  (g*)  is 
stated  under  (h),  make  a  full  statement  of  the  reasons  for  the  differences. 
Explain  and|ijustify  the  value  stated  under  (h),  eJiowing  any  increase  in 
value  due  to  appreciation  separate  from  that  which  is  a  result  of  returning 
to  capital  accounts  amounts  which  have  previously  been  charged  off  as  operat- 
ing expenses. 

209.  Note  3. — See  Regulations  45,  article  163.  Where  depreciation  is  claimed 
under  206  (class  5)  a  statement  will  be  made  showing  fuUy  the  facts  upon 
which  the  .claim  is  based. 

210.  Note  4. — ^In  the  case  of  a  very  old  plant  or  equipment  for  whieh  the 
taxpayer's  records  contain  incomplete  data,  just  as  much  as  possible  of  the 
data  indicated  above  should  be  given.  In  the  ease  of  201  (c)  above  for  each 
item  included  in  the  inventory  state  whether  the  estimated  life  is  based  (1)  on 
the  period  during  which  timber  will  be  available,  or  (2)  on  the  period  during 
which  the  item  of  physical  property  will  remain  in  a  usable  condition. 

ADDITIONAL   TIMBER   IN  BLOCK 

211.  Frequently  there  is  additional  timber  within  the  exterior  boundaries 
of  the  blocks  described  under  ''timberland"  or  so  located  that  if  it  were 
owned  by  the  ta^ayer  it  would  logically  be  added  to  one  of  his  blocks.  If 
there  is  such  timber  which  is  not  definitely  destined  to  be  cut  by  some  other 
operator  and  if  the  taxpayer  answering  this  questionnaire  will  in  all  probabil- 
ity secure  the  timber,  give  the  following  data  for  such  additional  timber  with 
respect  to  each  block: 

Approximate  additional  area,  acres. 

Approximate  additional  total  quantity  of  timber,. . . . : 

(Unit.) 
The  above  data  are  needed  in  connection  with  the  estimation  of  the  probable 
life  of  the  operation. 

OPERATION 

RAW  tfATEBIAL  HANDLED 

212.  For  each  manufacturing  operation  state  the  quantities  of  raw  material 
handled  during  each  of  the  years  indicated.     State  the  unit  of  measure,  ta. 
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thousand  feet  log  scale,  cords,  thousand  linear  feet,  etc  The  unit  of  measure 
should  be  that  used  in  the  woods.  State  what  scale  rule  was  used.  Use  a 
table  similar, to  the  following: 

Note. — ^A  separate  table  should  be  made  for  each  different  sort 
of  product. 


Produoi    

Unit    of    measure. 

(M  feet  loc  toale.  oords.  U  linetf  feet*  etc.) 
Describe   unit   of   messure •• 


Qnantlttes. 


1012 


I 
191311014 

I 


1016 


1916 


1917 


1918 


213. 
214. 
215. 
216. 

217. 


Debits. 

InTentory   at   beginning   of   jear 

Material  cut   In  woods  by  taxpojer. 

liatorl&l    purchased    

Inventory  adjustments    (see  note   1). 


-L 


Total    debits 

Credits. 

218.  Sold  to  other  operators 

219.  Losses  (see  note  2) 

220.  Inventory  adjustments   (see  note  1).. 

221.  Inventory  at  md  of  year .-. 

S22.    Total   credits    1^^^ 

2^S.    Quantity  used  durinc  year.... 

217  equals  213  plus  214  plus  215  plua  216. 

222  equals  218   plus  319  phis  220  plus  8S1. 

223  equals  81T  minus   222. 


'l"lTfTT' 


iiiu'M 


224.  Note  1. — ^Entcr  the  corredtion  for  ascertained  errors  in  the  inventory 
for  the  previous  year;  if  the  quantity  was  understated,  enter  under  ^'debits''; 
if  overstated,  enter  under  ** credits.** 

225.  Note  2. — ^Include  only  those  losses  in  quantity  due  to  sinkage,  breakage, 
boomage,  etc.,  sustained  in  handling  from  stump  to  manufacturing  plant,  or 
to  point  of  sale,  as  the  case  may  be. 

226.  Note  3. — In  those  cases  in  which  the  inventory  of  raw  material  is  sub- 
stantially the  same  from  year  to  year  and  in  which  it  is  the  recognized  custom 
to  disregard  inventories  of  raw  material,  (213),  (216),  (220),  and  (221) 
need  not  be  filled  in. 

FINISHED  PBODUOTS    HANDLSD 

227.  For  each  manufacturing  operation  state  the  quantity  of  lumber  cut  and 
the  quantity  of  lumber  sold  in  thousand  feet  board  measure,  Imnber  tally,  for 
the  years  indicated,  using  a  table  similar  to  the  following.  Prepare  alsq  a 
separate  similar  table  for  each  product  ^ot  measured  in  feet  board  measure, 
lumber  tally. 

Note, — ^Do  not  enter  costs  or  values. 


Unit    of    measure v"*> 

QuanUtles. 

1912|1013ll014|1916|10ieH917|1918 

Debits. 
228     T^inhwr  inventory  at  faeslnnfaiff  of  Ti»ar. . 

229.    Inventoffv    artJustmMits     (IsflreaaB)........ 

230.   PurdiasBS   of    lumber 

281.   Total  of  lines  228.   289.   and   280 1 1 

•••■••■• 

•■■•••■• 

«•••■••• 

t«**e»** 

Credits. 
282.    Lumber  Inventory  at  end  of  year 

238*   InventoTV   adjustments    (decrease)    

234.    Bales  or  lumber  vixa  lumber  used 

285.   Losses  of  lumber   

886.    ToUl  of  Unes  282,  283,  234.  and  285. 

••••«»»a    ••••■•■• 

«••••••■ 

•••«•••* 

•*••*••• 

«•«••■•• 

287.   Lumber  cut  during  year  (286  minus  281) 

218,    Logs  sawed  durtnff  year  (same  as  228).. 

(SUte  in  terms  of  log  scale.) 
289.    Over   run    or   under    run:     Qunntlty    of 
lumber  cut  (lumber  tally)  over  or  under 
ion  savrod.  los  scale 

. 

S40.   Over  run  or  under  run.  per  cent. 1 1 

:::::;::  ::::;:::i 

\ 
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LUMBER  INYBNTOKT 

* 

241.  For  each  manuf actoring  operation  give  such  of  the  following  data  as 
are  disclosed  by  the  taxpayer's  records:  Quantity  of  lumber  shown  by  c 
ventory,  in  feet  board  measure,  to  be  on  hand  on  the  last  day  of  eaeh  tainSf 
year. 


Tuable 
yt«r. 

ToUl. 

Btttcr  ntme 

of  iwcl<B  in 

IflaeeDaaev 

191S    

1918    

1914    

1915    

1916    ........ 

1917    

.••«••*.. 

1918    

.......».>'— 

SHUTS  OPSaATED  AND  OAPAQITT 

242.  Is  the  taxpayer's  sawmill  (or  sawmills) '  equipped  to  operate  a  ni^t 
shift  in  addition  to  the  day  shiftf  

(Tesorno.) 

243.  What  total  number  of  shifts  did  the  sawmill  operate  in  each  of  t^ 
years  indicated f  What  was  the  average  cut  per  shiftf  What  was  the  avera^ 
number  of  hours  in  each  shiftf 


1                     Tear. 

• 

ToUl  numlier  o«  Bblfto 
operated. 

ATenge   cot   In    feet 
board  measure.   lora- 
ber  tally,   per  ahift 
for  the  year. 

.ATerasB  n  n  m  b  er  af 
hours  In  ssoh  ttSR. 

1918    ^.. 

1918    

1914    

1915    

V 

1916    



191T    

1918    

.•..•••..*••••■. •.•.^•*... 

If  the  taxpayer  operates  more  than  one  sawmill  plant,  a  table  similar  to  tiie 
above  should  be  prepared  for  each.  , 

244.  With  the  climatic  conditions  under  which  the  taxpayw  operates,  whflt 
is  considered  the  average  maximum  of  shifts  per  year  which  it  is  praetieahfe 
to  operate  a  sawmill  f 


OHARAOTER  OF  MILL   PLANT  IN   1918 

Saiomill, 

245.  Number  of  headsaws, ;  bands, ;  oirculara, 

246.  Besaws,  including  gang  saws :  number;  ^ ;  kind,   . . 


Dry  KUns. 

247.  Number  

248.  Daily  capacity,  

(State  unit) 

249.  Per  cent  of  total  output  kiln  dried,  . 
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PUwifn^  Mm. 

250.  Number  of  machines,  

251.  Per  cent  of  total  output  planed,  

252.  In  a  similar  manner  describe  briefly  other  remanufactnring  plants,  if 
any  are  owned  by  the  taxpayer,  also  any  supplementary  plants  such  as  shingle 
mills,  stave  mills,  etc.  If  the  taxpayer  operates  more  than  one  sawmill  plant, 
the  information  from  245  to  252,  inclusive',  should  be  furnished  for  each. 

PBOriT  OB  LOSS  FROM  SALE  OF  CAPITAL  ASSETS 

With  respect  to  each  transaction  involving  the  sale  of  timber  or  land  or 
both  during  the  period  from  March  1,  1913,  to  the  end  of  the  taxable  year 
of  1918,  furnish  the  following  information: 

Note. — ^Where  a  transaction  involving  the  sale  of  timber  or  land 
or  both  includes  also  other  sorts  of  property,  give  the  information 
called  for  in  questions  279  to  287,  inclusive,  separately  for  timberland, 
for  physical  property,  and  for  any  other  classes  of  property 

253.  Description  of  property  (describe  by  legal  subdivisions,  if  possible; 
if  this  can  not  be  done,  be  as  definite  as  practicable). 

Note. — ^With  respect  to  each  sale  of  property  described  in  25  to  81, 
inclusive,  answers  to  questions  254  to  278,  inclusive,  may  be  omitted. 
For  such  sales  th^  transaction  at  this  point  should  be  carefuUy  iden- 
tified with  the  case  described  in  25  to  81,  inclusive. 

254.  Total  area, acres. 

255.  Area  of  merchantable  timber,   acres. 

256.  Area  of  young  timber  too  small  to  be  cut  for  a  useful  pur- 

pose,   acres. 

257.  Area  of  all  other  sorts  of  land,  acres. 

For  area  255  above,  give  the  information  indicated  in  258,  259,  and  260. 

258.  Total  estimated  quantity  of  timber,  

(Unit) 

259.  State  the  per  cent  of  each  species  of  timber,  based  on  units  of  volume, 
present  in  eaeh  classification  of  258.  If  any  dead  timber  is  included  in  the 
estimate,  state  what  per  cent  of  the  total  timber  is  dead;  state  in  per  cent 
of  the  total  dead  timber  how  the  d^d  timber  is  distributed  in  the  different 
species.  If  the  taxpayer  has  incomplete  information  with  respect  to  the  per 
cent  of  each  species,  give  such  information  as  he  has,  as,  for  example,  the 
per  cent  of  each  of  a  few  leading  species  with  others  lumped,  or  the  per  cent 
of  hard  woods  and  the  per  cent  of  soft  woods,  etc. 

260.  So  far  as  the  taxpayer  has  the  information,  describe  the  important 
tree  species  with  reference  to  size  and  quality  by  some  means  such  as:  the 
average  number  of  logs  per  tree  or  the  merchantable  length;  the  average 
number  of  logs  per  1,000  feet,  board  measure,  log  scale;  per  cent  of  volume  in 
different  recognized  log  grades;  per  cent  of  defect,  etc.  This  information 
is  intended  td  bring  out  as  clearly  as  possible  the  character  and  condition  of 
the  timber  on  account  of  its  effect  upon  value. 

261.  For  area  256  above,  describe  the  young  timber  as  clearly  as  possible 


944  APPENDIX 

with  referenee  to  the  proportion  of  the  species  of  trees  present,  the  k^g^^ 
size  of  the  trees,  etc. 

262.  Describe  any  other  property  involved  in  the  transaction 

263.  Date  of  disposal  of  property 

264.  Manner  of  disposal  of  the  property  (salej  trade,  gift,  etc) 

265.  Amount  received  in  cash,  $ 

266.  Amount  received  in  stock,  $ 

267.  Par  value  of  stocky  $ 

268.  Actual  cash  value  of  stock,  $ 

269.  How  was  this  cash  value  established t 
270.  Amount  received  in  bonds,  $ 

271.  Par  value  of  bonds,  $ 

272.  Actual  cash  value  of  bonds,  $ 

273.  How  was  this  cash  value  established  f 

274.  Amount  received  in  other  considerations,  $ 

275.  What  were  these  considerations  f 

276.  Actual  cash  value  of  these  considerations,  $ 

277.  Manner  of  determining  this  cash  value. 

278.  Give  the  name  and  address  of  the  party   determining  thi^ 

value,  and  state  his  connection,  direct  or  indirect,  if  tsj. 
with  the  taxpayer. 

279.  Total  cash  value  of  all  cash,  stocks,  bonds^  and  other  consideraticn^ 
received  for  property,  $ 

SUITMABY 

280.  Value  of  property  as  of  March  1,  1913,  or  its  cost  if  acquired  sub- 
sequent to  that  date,  $ 

281.  Total  of  all  additions  to  capital  returnable  through  depletion  ad.5^5 
subsequent  to  March  1,  1913,  or  subsequent  to  date  of  acquisition  if  propertj 
acquired  subsequent  to  March  1,  1913,  $ 

282.  Total  of  all  additions  to  capital  returnable  through  depreciation  adde<: 
subsequent  to  March  1,  1913,  or  subsequent  to  date  of  acquisition  if  acquire- 
subsequent  to  March  1,  1913,  $ 

283.  Gross  value  of  property  as  of  date  of  disposition  (total  of  280,  SSL 
and  282),  $ 

284.  Total  depletion  sustained  during  period  from  March  1,  1913,  or  fr<^ 
date  of  acquisition,  if  acquired  subsequent  to  March  1,  1913,  to  date  of  dis- 
position of  property,  $ 

285.  Total  depredaiion  sustained  during  period  from  March  1,  1913,  or 
from  date  of  acquisition,  if  acquired  subsequent  to  March  1,  1913,  to  date  o^ 
disposition  of  property,  $ 

286.  Net  value  of  property  as  of  date  of  disposition  (283  less  the  sum  o^ 
284  and  285),  $ 

287.  Profit  or  loss  sustained  from  disposition  of  property  (difference  b^ 
tween  279  and  286),  $ - 
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MISgELLANEOUS 

/ 

LITIOATIONS 

288.  Give  a  list  of  litigations  with  respect  to  the  property  of  the  taxpayei 
occurring  between  January  1,  1911,  and  January  1,  1915,  so  far  as  such  litiga< 
tions  involved  the  value  of  the  property. 

TBANSACnONS    WITH    AFFUJATO)   00BP<»ATI0N8 

289.  If,  in  any  of  the  transactions  described  herein,  any  person,  partnership, 
or  corporation  was  mutually  interested  to  the  extent  of  50  per  cent  or  more 
in  the  ownership  of  the  taxpayer  and  in  the  ownership  of  the  other  party  to 
the  transaction,  list  each  of  such  transactions,  and  describe  the  relationship 
as  to  ownership.  (See  Regulations  45,  articles  205  and  633.)  Similarly  re- 
port leases  in  which  affiliated  persons,  partnerships,  or  corporations  are  or 
were  mutually  interested. 

JURAT 

290.  I  swear  (or  affirm)  that  the  answers  to  the  questions  herein,  including 
statements  and  figures  entered  in  the  accompanying  schedules  and  in  any 
additional  statements  and  schedules  attached  hereto  are  to  my  best  knowledge 
and  belief,  true  and  correct  in  each  and  every  particular. 

• 1 • • 

(Signature  of  individual  or  agent.) 

Sworn  to  and  subscribed  before  me  this day 

of ,  

(Month.)  (Year.) 

[SXAL.1  

(Signature.) 

...•■...••■•>•.* ^•. •....••••. ......... 

(Title.) 

291.  We,  the  undersigned,  general  officers  of 

(Name  of  corporation, 

partnership,  or  association.)  ^ 

being  severally'  duly  sworn,  each  for  himself  deposes  and  says  that  the  answers 
to  the  questions  herein,  including  statements  and  figures  entered  in  the  accom- 
panying schedules  and  in  any  additional  statements  and  schedules  attached 
hereto,  are,  to  his  best  knowledge  and  belief,  true  and  correct  in  each  and 
every  particular. 

(Signature.) 

(State  title.) 

•  •••••••■.••••••• •...•..•••.....•.•»•«• 

(Signature.) 

(State  title.) 
P.T.-40 
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Sworn  to  and  subscribed  before  me  this  ^ 

of ,  

(Month.)               ^       (Year.) 
[BXAL.]  

(Signature,) 

(Title.) 


TLLVSrKATlOVB  OF  OOMFT7TATIOK8  OF  THE  WAB^ROFITS  AND 

EZOE88-PBOFIT8  TAXES. 

Ko.  1.    niUBtratloii  of  Ordinary  Oompntatioii  of  Tax. — ^A  corporation  hai 
an  average  prewar  invested  capital  at  $50,000,  an  average  prewar  net  in- 
come of  $10,000,  an  invested  capital  for  1918  of  $100,000,  a  net  income  for 
1918  of  $40,000,  an  invested  capital  for  1919  of  $110,000  and  a  net  income 
of  $50,000. 

(1)  For  1918  the  excess-profits  credit  is  a  specific  exemption  of  $3,000, 
plus  8  per  cent  of  the  invested  capital  (i«  e.,  8  per  cent  of  $100,000)  or 
$8,000^  making  a  total  of  $11,000.  The  war  profits  credit  is 'a  specific  exemp- 
tion of  $3,000,  plus  the  average  prewar  net  income  or  $10,000,  plus  or  minus 
10  per  cent  of  the  difference  between  the  average  prewar  invested  capital 
and  the  Invested  capital  for  1918.  In  this  case  it  is  plus,  because  the  in- 
vested capital  for  1918  is  greater  than  the  average  prewar  invested  capitaL 
The  amount  added  is  10  per  cent  of  the  difference  between  $100,000  and 
$50,Q00,  L  e.,  10  per  cent  of  $50,000,  or  $5,000,  making  a  total  war-profits 
credit  of  $18,000. 

First  Bracket. — ^The  amount  or  portion  of  the  net  income  ($40,000)  in  ex> 
cess  of  the.  excess-profits  credit  ($11,000)  and  not  in  excess  of  20  per  cent 
of  the  invested  capital  (i  e.,  20  per  cent  of  $100,000)  or  $20,000  is  $9,000. 
The  tax  computed  under  this  bracket  is  30  per  cent  of  this  amount  (L  e.,  30 
per  cent  of  $9,000)  or  $2,700. 

Second  Bracket. — The  amount  or  portion  of  the  net  income  ($40,000)  in 
excess  of  20  per  cent  of  the  invested  capital  (L  e.,  20  per  cent  of  $100,000) 
or  $20,000  is  $20,000.  The  tax  computed  under  this  bracket  is  05  per  cent  of 
this  amount  (i.  e.,  65  per  cent  of  $20,000)  or  $13,000. 

Third  Bracket. — ^Eighty  per  cent  of  the  amount  or  portion  of  the  net  in* 
some  in  excess  of  the  war-profits  credit  (i.  e.,  80  per  cent  of  the  amount  hj 
which  $40,000  exceeds  $18,000,  or  $22,000)  is  $17,600.  The  amount  of  the 
tax*  computed  under  the  first  and  second  brackets  ($2,700  plus  $13,000)  is 
$15,700.  The  tax  computed  under  this  bracket  is  the  amount  by  which 
$17,600  exceeds  $15,700,  or  $1,900. 

Total  Tax.-^The  total  tax  for  1918  is  the  sum  of  the  taxes  computed  un- 
der the  three  brackets  (i.  e.,  $2,700  plus  $13,000  plus  $1,900)  or  $17,600. 

(2)  For  1919  the  exeess-j^rofits  credit  is  a  specific  exemption-  of  $3,000 
plus  8  per  cent  of  the  invested  capital  (i  e.,  8  per  cent  of  $110,000)  or 
$8,800,  a  total  of  $11,800. 

First  Bracket. — ^The  amount  or  portion  of  the  net  income  ($50,000)  in  ex- 
cess of  the  excess-profits  credit  ($11,800)  and  not  in  excess  of  20  per  cent  of 
the  invested  capital  (i.  e.,  20  per  cent  of  $110,000)  or  $22,000  is  $10,200.  The 
tax  computed  under  thia  bracket  is  20  per  cent  of  this  amount  (L  e.,  20  pet 
cent  of  $10,200)  or  $2,040. 
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Second  Braeket.*-The  amount  or  portion  of  the  net  income  {tSOfiOO)  k 
ezceas  of  20  per  cent  of  the  invested  capital  >(L  e.,  20  per  cent  of  $110,000)  st 
$22,000  ia  $28,000.  The  tax  computed  under  this  bracket  la  40  per  eent  of 
this  amount  (L  e.,  40  per  cent  of  $28,000)  or  $11^00. 

Total  Tax.— Ihe  total  tax  for  1919  is  the  sum  of  the  tasea  eomputed  m- 
der  the  two  bracket  (i.  e.,  $2,040  plus  $11,200)  or  $13,240: 

No.  2.  miutratlon  of  Oompntation  Wliere  Ko  Tax  Under  Tblid  BraAst. 
•—If  the  corporation  us^  in  the  foregoing  illustration  had  an  average  prewar 
net  income  of  $20,000  instead  of  $10,000,  the  exeess-profita  credit  and  the  tu 
for  1918  computed  under  the  first  and  second  brackets  would  be  the  saine.  Inn 
the  war-profits  credit  and  the  tax  computed  under  the  third  bracket  would  B0t 
be  the  aame.  The  war-profits  credit  would  be  a  specific  exemption  of  $3,(XiO 
phis  the  average  prewar  net  income  or  $20,000,  phis  10  per  cent  of  $5O,0Q0 
(the  difference  in  invested  capital)  or  $5,000,  miktag  a  total  war-profita  eredit 
of  $28,000. 

Third  Bracket. — ^Eighty  per  eent  of  the  amoutt  of  the  net  income  in  ezeesi 
of  the  war  profits  (i  e.,  80  per  cent  of  the  amount  by  which  $40,000  exceeds 
$28,000  or  80  per  cent  of  $12,000)  is  $9,600.  The  amount  of  the  tax  computed 
under  the  first  and  second  brackets  ($2,700  plus  $13,000)  is  $15,700.  There  a 
accordingly  no  tax  under  the  third  bracket,  as  $9,600  does  not  exceed  $15,700. 

Total  Tax.— The  total  tax  for  1918  la  the  sum  of  the  taxes  computed  unds 
the  three  brackets  (i.  e.,  $2,700  plus  $13,000  plus  nothing)  or  $15,700.  T\m 
total  tax  of  1919  would,  of  course,  be  the  same  as  in  the  foregoing  iUustration. 

Ko.  8.  Illustration  of  Oomputatioii  Where  Ezcess-Profita  Cftedlt  Hot 
Bxihaasted  TFnder  First  Bracket, — ^A  corporation  has  an  average  prewar 
invested  capital  of  $20,000,  an  average  prewar  net  income  of  $7,000,  and 
invested  capital  and  net  income  for  1918  of  the  same  amounts,  respectively. 
The  excess-profits  eredit  is  a  specific  exemption  of  $3,000  plus  8  per  eent  of 
the  invested  capital  (I  e.,  8  per  cent  of  $20,000)  or  $1,600,  a  total  of  $4,600. 
The  war-profits  credit  is  a  specific  exemption  of  $3,000  plus  the  average 
prewar  net  income  of  $7,000,  a  total  of  $10,000.  There  is  nothing  farther 
to  be  added  or  deducted  in  this  case,  as  there  is  no  difference  between  the 
average  invested  capital  for  the  prewar  period  and  invested  capital  for  the 
taxable  year. 

First  Bracket. — ^The  excess-profits  credit  ($4,600)  exceeds  20  per  cent  of 
the  invested  capital  (20  per  cent  of  $20,000)  or  $4,000,  and  there  is  ao 
amount  taxable  under  this  bracket. 

Second  Bracket. — The  portion  of  the  net  income  ($7,000)  in  exeeaa  of  20 
per  cent  of  the  invested  capital  (20  per  cent  of  $20,000)  or  $4,000  is  $3,000. 
In  this  case,  however,  the  full  amount  of  the  excess-profits  credit  could  not 
be  allowed  under  the  first  bracket,  so  that  the  $3,000  which  would  ordinariij 
be  taxable  under  thia  bracket  is  reduced  by  the  amount  of  the  exceaa-profits 
credit  not  allowed  under  the  first  bracket  ($600),  leaving  only  $2,400  taxable 
under  this  bracket.  The  tax  computed  under  this  bracket  la  65  per  eeat 
of  this  amount  (i.  e.,  65  per  cent  of  $2,400)  or  $1,560. 

Third  Bracket — ^The  war-profits  credit  ($10,000)  exceeds  the  net  ineooo 
($7,000),  so  that  there  is  no  tax  under  this  braclcet*. 

Total  Tax. — The  total  tax  for  1918  would  be  the  <»um  of  the  taxes  eosi- 
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puted  under  the  three  brackets  (i.  e.,  nothing  plus  $1,560  plus  nothing; 
.or  $1,560,  were  it  not  that  Section  302  provides  that  the  maximum  tax  shaU 
not  in  this  case  exceed  $1^200.    The  total  tax  for  1918  ia  therefore  $1^0. 
(See  illustration  No.  10.) 

No.  4.  mnstration  of  Oompotvtloii  Wlitre  Net  Inoome  Derived  ftom  Ger- 
emment  Oontraet — ^If  in  the  case  used  in  illustration  No.  1  the  $50,000  net 
income  for  1919  includes  $20,000  of  net  income  firom  Gk>vemment  eontracts, 
the  tax  for  that  year  would  be  the  sum  of  the  amounts  computed  under  clauses 
(1)  and  (2)  of  Section  301  (c)  of  the  statute. 

(1)  Under  clause  (1)  the  excess-profits  credit  is  $11,800,  the  same  as  under 
clause  (2).  The  war-profits  credit  is  a  specific  exemption  of  $3,000,  phis  the 
average  prewar  net  income,  or  $10,000,  plus  10  per  cent  of  $50,000  (the  dif- 
ference in  invested  capital)  or  $6,000,  making  a  total  war-profits  credit  of 
$19,000. 

First  Bracket — ^The  amount  or  portion  of  the  net  income  ($50,000)  in  excess 
of  the  excess-profits  credit  ($11,800)  and  not  in  excess  of  20  per  cent  of  the 
invested  capital  (i.  e.,  20  per  cent  of  $110,000),  or  $22,000,  is  $10,200.  The 
tax  computed  under  this  bracket  ia  30  per  cent  of  this  amount  (L  e.,  30  per  n 

cent  of  $10,200)  or  $3/)60. 

Second  Bracket. — ^The  amount  or  portion  of  the  net  income  ($50,000)  in 
excess  of  20  per  cent  of  the  invested  capital  (i.  e.,  20  per  cent  of  $110,000) 
or  $22,000,  is  $28,000.  The  tax  computed  under  this  bracket  ia  66  per  cent 
of  this  amount  (65  per  cent, of  $28,000)  or  $18,200. 

Third  Bracket. — ^Eighty  per  cent  of  the  amount  of  the  net  income  in  excess 
of  the  war-profits  credit  (L  e.,  80  per  cent  of  the  amount  by  which  $50,000 
exceeds  $19,000,  or  $31,000)  is  $24,800.  The  amount  of  the  tax  computed 
under  the  first  and  second  brackets  ($3,060  plus  $18,200)  ia  $21,260.  The 
tax  computed  under  this  bracket  is  the  amount  by  ^ieh  $24,800  exceeds 
$21,260,  or  $3,540. 

The  portion  of  the  tax  computed  under  clause  (1)  ia  the  same  proportion 
of  the  total  amount  computed  under  the  above  brackets  at  the  rates  for  1918 
(i.  e.,  $3,060  plus  $18,200  plus  $3,540)  or  $24,800,  as  the  part  of  the  net 
Income  attributable  to  Government  eontracts  ($20,000)  is  of  the  entire  net 
income  $50,000).  This  portion  of  the  tax  is  therefore  2/5  of  $84,800  or 
$9,920. 

(2)  The  portion  of  the  tax  computed  under  clause  (2)  is  the  same  propor- 
tion of  the  total  amount  computed  at  the  rates  for  1919  or  $13,240  (for  the 
details  see  computation  for  1919  in  illustration  No.  1  above)  as  the  part  of 
the  net  income  not  attributable  to  Government  contracts  ($30,000)  ia  of  the 
entire  net  income  ($50,000).  This  portion  of  the  tax  is  therefore  3/5  of 
$13,240  or  $7,944. 

(3)  The  total  tax  for  13ie  year  1919  is  the  sum  of  the  amounts  computed 
under  paragraphs  (1)  and  (2)  above  ($9,920  plus  $7,944)  or  $17,864. 

No.  5.  Illustration  of  Oompotation  of  Tax  Where  Net  Income  la  Partly 
from  Penxmal  Service  Buslnasa. — ^A  corporation  is  engaged  in  contracting 
and  construction  work  (a  non-personal  service  business  in  which  the  employ- 
ment of  capital  is  necessary)  and  also  renders  consulting  engineering  service 
(a  personal  service  bneiness  which  if  constituting  its  sole  business  would  bring 
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it  within  the  daas  of  personal  service  corporations).  It  has  aa  avenge  prr 
war  invested  capital  of  $50,000  (of  which  $38,000  was  used  in  con^t.:: 
work  and  $12,000  in  engineering) ;  an  average  prewar  net  ineome  of  $51>« 
(of  which  $12,000  was  derived  from  contracting  and  $40,000  from  engir.^' 
ing) ;  iavesfted  capital  for  1918  of  $100,000  (of  which  $81,000  is  nsed  in  <^" 
tracting  and  $19,000  in  engineering) ;  and  a  net  income  for  1918  of  t9*\ 
(of  which  $30,000  is  derived  from  contracting  and  $60,000  from  engineem: 

(1)  In  eompating  the  ^x  npon  the  first  or  non-personal -service  part  of  "- 
net  ineome  (i.  e.,  $30,000  derived  from  contracting)  the  specific  exempt:'^:  -• 
$1,000  (1.  e.,  the  same  proportion  of  $3,000  which  $30,000  is  of  the  entire ' 
income  of  $90,000).  The  excess-profits  credit  is  a  specific  exemption  of  |1  ' 
plus  8  per  cent  of  the  invested  capital  nsed  in  contracting  (L  e.,  8  per  f-'' 
of  $81,000)  or  $6,480,  a  total  of  $7,480.  The  war-profits  credit  is  a  s[>t\^ 
exemption  of  $1,000,  plus  the  average  prewar  net  income  derived  from  ''^j- 
tracting  or  $12,000,  plus  10  per  cent  of  $43,000  (the  difference  in  in^e^i : 
capital  used  in  contracting)  or  $4,300,  making  a  total  of  $17,300. 

First  Bracket. — The  amount  of  the  net  income  derived  from  contrsetju* 
($30,000)  in  excess  of  the  excess-profits  credit  ($7,480)  and  not  in  exces?  :- 
20  per  cent  of  the  invested  capital  (i.  e.,  20  per  cent  of  $81,000)  or  $l&^•' 
is  $8,720.    The  tax  under  this  bracket  |s  30  per  cent  of  this  amount  (i  ?i 
per  centyof  $8,720)  or  $2,616. 

Second  Bracket. — The  amount  of  the  net  income  derived  from  contract::: 
($30,000)  in  excess  of  20  per  cent  of  the  invested  capital  used  in  eontractiiif 
(i.  e.,  20  per  cent  of  $81,000)  or  $16,200  is  $13,800.  The  tax  computed  urd  ^ 
this  bracket  is  65  per  cent  of  this  amount  (65  per  cent  of  $13,800)  or  t^.'^'' 

Third  Bracket. — Eighty  per  cent  of  the  amount  of  the  net  income  deri^"^- 
from  contracting  in  excess  of  the  war-profits  credit  (i.  e.,  80  per  cent  of  tb 
amount  by  which  $30,000  exceeds  $17,300  or  80  per  cent  of  $12,700)  is  $10 1^ 
The  amount  of  the  tax  computed  under  the  first  and  second  brackets  (l^.^-^ 
plus  $8,970)  is  $11,586.  There  is  no  tax  under  this  bracket,  as  $10,160  io& 
not  exceed  $11,586. 

Tax.^ — ^The  tax  upon  the  first  portion  of  the  net  income  (i.  e.,  $30,000  derived 
from  contracting)  is  the  sum  of  the  taxes  computed  under  the  three  brar^t"^ 
(i.  e.,  $2,616  plus  $8,970  plus  nothing)  or  $11,586.  This  is  38.62  per  octt 
of  $30,000  of  the  net  income  from  contracting. 

(2)  The  tax  upon  the  second  or  personal  service  part  of  the  net  iocot: 
(i.  e.,  $60,000  derived  from  engineering  is  the  same  percentage  of  such  y^^ 
of  the  net  income  (i.  e.,  38.62  per  cent  of  $60,000)  or  $23,172. 

(3)  The  total  tax  is  the  sum  of  $11,586  (the  tax  upon  the  first  part  of  t^ 
net  income  derived  from  contracting)  and  $23,172  (the  tax  npon  the  seei'^' 
part  of  the  net  income  derived  from  engineering)  or  $34,758. 

Ko.  6.  Illiistratlon  of  Oompntatlon  of  Tax  Wharai  Net  Income  Is  tr(Si 
Gold  Mining. — In  the  caae  used  in  illustration  No.  1,  assume  the  corporaM^ 
is  engaged  in  the  mining  both  of  gold  and  of  other  rare  metals;  that  tb^ 
CrOmmissioner  finds  that  $35,000  of  its  gross  incltme  is  properly  attribnt!'' 
to  the  mining  of  gold ;  and  that  $20,000  of  the  deductions  allowed  are  pro^^^^T 
applicable  to  the  gross  income  from  that  source.  The  portion  of  the  net  it 
come  attributable  to  the  mining  of  gold  and  exempt  from  tax  would  be  $15,0l>^ 
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I 

The  remaining  portion  of  the  net  income  is  $25,000  and  the  tax  thereon  is 
the  same  proportion  of  the  tax  computed  on  the  entire  net  income  without  the 
benefit  of  the  exemption  (i.  e:,  a  tax  of  $17,600)  which  the  remaining  por- 
tion of  the  net  income  ($25,000)  bears  tb  the  entire  net  income  ($40,000). 
The  tax  will  therefore  be  5/8  of  the  tax  of  $17,600  computed  without  the 
benefit  of  the  exemption,  or  $11,000. 

Ko.  7.  lUiistratlon  of  Computation  of  Tjax  "Whiem  Income  from  Bale  of 
•Mineral  Deposits. — In  the  case  used  in  illustration  No.  1,  assume  the  gross 
income  of  the  corporation  for  1918  included  $15,000  derived  from  a  bona  fide 
sale  of  an  oil  well,  the  principal  value  of  which  had  been  demonstrated  by 
exploration  and  discovery  work  done  by  the  corporation,  and  that  the  Com- 
missioner finds  that  only  $800  of  the  deductions  allowed  are  properly  applic- 
able to  the  gross  income  derived  from  the  sale.  The  portion  of  the  net  in- 
come attributable  to  the  sale  would  be  $14,200,  which  is  35.5  per  cent  of  the 
entire  net  income  of  $40,000,  and  the  portion  of  the  tax  for  that  year  attribut- 
able to  the  sale  will  be  35.5  per  cent  of  the  entire  tax  of  $17,600,  or  $6,248. 
But  this  portion  of  the  tax  can  not  exceed  20  per  cent  of  the  selling  price 
($15,000)  and  is  accordingly  reduced  to  $3,000.  The  total  tax  will  be  $11,352 
(the  portion  of  the  tax  not  affected)  plus  $3,000,  or  $14,352  (instead  of 
♦17,600). 

No.  8.  Blnstration  of  Ckmanmptlon  of  Tax  for  Fiscal  Tear.— A  corporation 
makes  its  return  on  the  basis  of  a  fiscal  year  ending  March  31.  It  had  an 
average  prewar  invested  capital  of  $50,000  and  an  average  prewar  net  income 
of  $3,500.  For  the  fiscal  year  ending  March  31,  1918,  its  invested  capital 
and  net  income  are  $100,000  and  $75,000,  respectively,  as  computed  under 
Title  II  of  the  Bevenue  Act  of  1917,  and  $125,000  and  $70,000,  respectively, 
as  computed  under  the  present  statute.  Such  a  difference  in  these  amounts 
as  computed  nnder  the  two  acts  may  rtadily  occur  where,  for  example,  a  cor. 
poration  is  allowed  upder  the  present  statute  a  deduction  for  interest,  amor, 
tization,  etc.,  which  it  was  not  allowed  under  the  Bevenue  Act  of  1917,  or 
where,  under  the  present  statute,  it  is  allowed  a  greater  amount  of  invested 
capital  on  account  of  intangible  property  paid  in  for  stock  or  shares  than 
allowed  under  the  Revenue  Act  of  1917.  For  the  fiscal  year  ending  March 
31,  1919,  its  invested  capital  and  net  income  are  $125,000  and  $60,000,  re. 
spectively. 

(1)  A  war  excess-profits  tax  for  the  year  ending  March  31,  1918,  as  com- 
puted under  the  provisions  of  Title  II  of  the  Bevenue  Act  of  1917,  and  upon 
the  basis  of  an  invested  c&pital  of  $100,000  and  a  net  income  of  $75,000  as 
computed  under  thait  Act,  is  $32,800.  For  the  details  of  this  computation  see 
illustration  (1)  under  article  16  of  Regulations  41.  A  war-profits  and  excess, 
profits  tax  for  the  entire  period  as  computed  under  subdivision  (a)  of  section 
301  of  the  present  statute,  and  upon  the  basis  of  an  invested  capital  of  $125,000 
and  a  net  income  of  $70,000  as  computed  under  the  statute,  is  $43,600.  Sec- 
tion 335  provides  that  the  tax  for  this  period  is  the  sum  of  9/12  of  the  tax 
of  $32,800  as  computed  under  the  Revenue  Act,  of  1917,  or  $24,600,  plus  3/12 
of  the  tax  of  $43,600  as  computed  under  the  present  statute,  or  $10,900,  mak- 
ing a  total  war  excess-profits  tax  for  the  fiscal  year  ending  March  31^  191 8 , 
of  $35,500. 
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(2)  A  war.profits  and  ezceas-profita  tax  for  the  year  ending  March  31 
1919,  aa  eomputed  under  Bubdiviaion  (a)  of  teetion  301  of  the  statute  is 
$35,000.  A  war.profita  and  ezcesa-profita  tax  for  the  entire  period  as  em 
pnted  nnder  aabdiviaion  (b)  of  section  301  is  $16,400.  Section  335  provide* 
that  the  tax  for  this  period  is  the  sum  of  9/12  of  the  tax  of  $35,600,  as  eon- 
puted  under  sabdiTision  (a)  of  section  301,  or  $26,700,  plus  3/12  of  the  Ux 
of  $16,400,  as  computed  under  subdivision  (b)  of  section  301,  or  $4,10C', 
making  a  total  war-profits  and  excess-profits  tax  for  the  fiscal  year  endisg 
March  31,  1919,  of  $30,800. 

'  Vo.  9.  Qlnatration  of  Oompotation  Wliere  Batiini  tor  P«riod  of  Lees  Tbas 
19  Montha* — ^A  corporation  which  has  reported  on  the  basis  of  the  fiscal  jear 
ending  March  31,  1918,  later  changes  to  a  calendar  year  basis  and  files  & 
return  covering  the  9  months  from  April  1,  1918,  to  December  31,  1918.  It 
had  an  average  prewar  capital  of  $50,000,  an  average  prewar  net  income  of 
$3,500,  an  invested  capital  for  the  9  months  ending  December  31,  191 8,  (d 
$120,000,  and  a  net  income  for  such  period  of  $50,000.  The  computation  ii 
this  illustration  follows  the  directions  contained  in  return  form  1120  aB*i 
proportionately  reduces  items  3  and  8  of  schedule  III  and  items  1  and  2  of 
column  2  of  schedule  IV.  It  diould  be  noted  that  this  is  a  somewhat  differest 
method  of  arriving  at  the  same  result  which  would  be  reached  under  a  liter&I 
application  of  sections  305,  311  (a)  (2)  and  326  (d)  <^f  the  statute.  Tbe 
('xcess-profits  credit  is  computed  by  adding  the  specific  exemption  of  |3,0>X> 
to  8  per  cent  of  the  full  invested  capital  of  $120,000  or  $9,600,  a  total  of 
$12,600,  and  taking  9/12  of  this  result,  or  $9,450,  as  the  excess-profits  credit. 
See  item  3  of  schedule  in  of  form  1120.  The  war-profits  credit  is  computed 
by  adding  the  specific  exemption  of  $3,000  to  10  per  cent  of  the  full  invested 
capitol  of  $120,000,  or  $12,000,  a  total  of  $15,000,  and  taking  9/12  of  tiu5 
result,  or  $11,250,  as  the  war-profits  eredit  See  item  8,  of  schedule  III  of 
form  1120.  The  war.profits  credit  is  computed  in  this  case  under  section  311 
(b),  beaause  the  amount  computed  under  section  311  (a)  (2)  is  less  tban 
10  per  cent  of  the  invested  capital.  The  amount  computed  under  section  311 
(a)  (2)  would  be  the  sum  of  the  average  prewar  net  income,  or  $3,500,  pin-* 
10  per  cent  of  the  amount  by  which  the  full  invested  capital  of  $120,000  actu- 
ally used  during  the  taxable  period  exceeds  the  average  prewar  invested  capi- 
tal of  $50,000  (L  e.,  10  per  cent  of  $70,000),  or  $7,000,  a  total  of  $10,500. 
See  items  4  and  5  of  schedule  III  of  form  1120.  This  amount  is  less  thfic 
10  per  cent  of  the  full  invested  capital  for  the  taxable  year  as  computed  under 
section  311  (b).    See  item  6  of  schedule  III  of  form  1120. 

First  Bracket. — ^The  amount  or  portion  of  the  net  income  ($50,000)  in  ex- 
cess of  the  excess-profits  credit  ($9,450)  and  not  in  excess  of  9/12  of  ^ 
I>er  cent  of  the  invested  capital  (i.  e.,  9/12  of  20  per  cent  of  $120,000).  or 
$18,000,  is  $8,550.  The  tax  computed  under  this  bracket  is  30  per  cent  of 
this  amount  (L  e.,  30  per  cent  of  $8,550),  or  $2,565. 

Second  Bracket. — The  amount  or  portion  of  the  n^t  income  ($50,000)  in  ex- 
cess of  9/12  of  20  per  cent  of  the  invested  capital  (L  e.,  9/12  of  20  per  c«Bt 
of  $120,000),  or  $18,000,  is  $32,000.  The  tax  computed  under  this  brseket 
is  65  per  cent  of  this  amount  (i.  e.,  65  per  cent  of  $32,000),  or  $20,800. 

Third  Bracket. — 80  per  cent  of  the  amount  or  portion  of  the  net  income  is 
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excess  of  the  war-profifs  credit  (i.  e.,  80  per  cent  of  the  amouni  bj  which 
^50,000  exceeds  $11,250,  or  $38,750),  iff  $31,000.  The  amount  of  the  tax  com- 
puted under  the  first  and  second  brackets  ($2,565  plus  $20,800)  is  $23,365.  The 
tax  computed  under  this  bracket  is  the  amount  by  -vHiieh  $31,000  exceeds 
$23,365,  or  $7,635. 

Total  Tax. — ^The  total  tax  "will  be  the  sum  of  the  taxes  com|mted  under  the 
three  brackets  (i  e.,  $2,565  plus  $20,800  plus  $7,635)  or  $31,000. 

Kg.  10.  niustration  of  Oompntalion  of  Limitation. — ^If  in  illustration 
No.  9  the  invested  capital  had  been  $100,000  and  the  net  income  $80,000,  the 
tax  computed  under  section  301  (a)  of  the  statute  would  be  $56,200.  Sec- 
tion 302  provides,  however,  that  the  tax  under  section  301  (a)  shall  not  be 
more  than  30  per  cent  of  the  net  income  in  excess  of  $3,000  and  not  in  excess 
of  $20,000  plus  80  per  cent  of  the  net  income  in  excess  of  $20,000.  In  this 
cose  the  return  is  for  three-fourths  of  a  year  and  the  $3,000  and  $20,000  are 
reduced  to  $2,250  and  $15,000  respectively.  The  tax  is  therefore  $0  per  cent 
of  $12,750  (the  difference  between  $2,250  and  $15,000),  plus  80  per  cent  of 
$65,000  (the  balance  of  the  net  income),  a  total  of  $55,825.  The  tax  under 
section  301  (a),  amounting  to  $56^00,  will  accordingly  be  reduced*  to  $55,825. 


AVERAGE    PEB0ENTAOE8    OF    PBE-WAB    INCOME    TO    PBE-WAB 

INVESTED  CAPITAL  OF  OENERAIi  CLASSES  OF  COBPOBA- 

TIONS,  GBOT7PED  AS  TO  TBADES  OB  BTJBINS88ES, 

AS  PBOVTDED  FOB  IN  SECTION  811   (C)    (2) 

BEVENUE  ACT  OF  19^8. 

SCHEDULE  OF  AVERAGE  PERCENTAGES 

Beetion  311  of  the  Revenue  Act  of  1918  provides  that  a  corporation  wbid 
was  not  in  existence  during;  the  whole  of  at  least  one  calendar  year  duric: 
the  prewar  period,  and  therefore  received  no  income  during  the  prewar  perioi 
shall  be  allowed  a  specific  exemption  of  $3,000  and  ' '  an  amount  equal  to  tbr 
same  percentage  of  the  invested  capital  of  the  taxpayer  for  the  taxable  jea: 
as  the  average  percentage  of  net  income  to  invested  capital,  for  the  prewar 
period,  of  corporations  engaged  in  trade  or  business  of  the  same  general  ck^ 
as  that  conducted  by  the  taxpayer;  but  such  amount  shall  in  no  case  be  les? 
than  10  per  centum  of  the  invested  capital  of  the  taxpayer  for  the  taxable 
year.  Such  average  percentage  shall  be  determined  by  the  Commisaioner  os 
the  basis  of  data  contained  in  returns  made  under  Title  II  of  the  Revenue 
Act  of  1917,  and  the  average  known  as  the  median  shall  be  used." 

In  pursuance  of  this  requirement  of  the  law  the  accompanying  table  o' 
medians  has  been  compiled  and  will  be  used  in  complying  with  Section  250  (b\ 
which  provides,  ''As  soon  as  practicable  after  the  return  is  filed,  the  Com- 
missioner shall  examine  it.  If  it  then  appears  that  the  correct  amount  of 
the  tax  is  greater  or  less  than  that  shown  in  the  return,  the  installments  sU 
be  recomputed.  If  the  amount  already  paid  exceeds  that  which  should  bare 
been  paid  on  the  basis  of  the  installments  as  recomputed,  the  excess  so  paiii 
shall  be  credited  against  the  subsequent  installments;  and  if  the  amouar 
already  paid  exceeds  the  correct  amount  of  the  tax,  the  excess  shall  be  erediUt! 
or  refunded  to  the  taxpayer  in  accordance  with  the  provisions  of  Section  2o3." 

Inasmuch  as  the  examination  of  all  returns  filed  will  not  be  completed  by 
the  due  date  of  the  last  installment  of  1918  taxes,  it  is  suggested  that  the 
taxpayers  entitled  to  credit  based  on  the  appropriate  median  shown  in  tb^ 
accompanying  tables,  may  recompute  their  tax  using  a  war  profits  credit 
based  on  such  median,  and  file  claim  for  abatement  for  as  much  of  the  ^ 
installment  of  the  outstanding  assessment  as  the  total  tax  aasessednFiceed; 
the  tax  so  recomputed.  In  any  case  where  the  amount  already  paid  exceeds 
the  amount  due,  with  the  benefit  of  the  median,  claim  for  refund  should  al»> 
be  filed  on  Form  46. 
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AGRICULTURE  AND  DEPENDENT  PURSUITS 

Average 
Subdivisions  ^  Percentages 

Per  Cent 

1.  Cotton  ginning   , 11.73 

2.  Cotton  growing  ...» Not  over  10. 

3.  Dairying  and  dependent  pursuits,  including  butter,  cheese, 

and  condensed  milk  * '  * '  10. 

4.  Fiaheriea    '*  '*  10. 

5.  Florists,  nurserymen,  and  seedmen  **  *l  10. 

6.  Forestry  and  forestal  pursuits,  naval  stores,  charcoal  burn- 

ing and  grinding    13. 

7.  Fruit  and  vegetable  growing,  including  vineyards,  orchard, 

and   trucking    Not  over  10. 

8.  Orain  growing  * '      *  *     10. 

9.  Poultry    raising    and    products *'      '  *     10. 

10.  Mixed  farming,  including  stock  breeding,  stock  raising  and 

general  animal  husbandry.      Agricultural  pursuits  not 

elsewhere  specified  * '      * '     10. 

MINING 

Average 
Subdivisions  Percentages 

Per  Cent 

1.  Cinnabar Not  over  10.^ 

2.  Clay    ; "      1*     10. 

3.  Coal,  anthracite **      *'     10. 

4.  Coal,  bituminous '*      **     10. 

5.  Copper   **      "     10. 

6.  Giavel  and  sand   *'      "     10. 

7.  Gypsum  11.81 

8.  Iron    ^  .Not  pver  10. 

9.  Lead  and  zinc "      *  *     10. 

10.  Limestone    "      '*     10. 

n.  Natural  Gas  .... ; **      "     10. 

12.  Petroleum    '*      ''     10. 

13.  Phosphate .^ '*      *'     10. 

14.  Pipe  lines 17.24 

15.  Salt * Not  over  10. 

16.  Silver,  complex  ores   '*      "     10. 

17.  Talc  and  Soapstone   "      ''     10. 

CHEMICAJ.  MANUFACTURING  AND  ALLIED  INDUSTRIES 

Average 
Subdivisions  Percentages 

Per  Cent 

1.  Baking  powder,,  yeast   14.44 

2.  Blacking,  bluing,  whiting,  stains  and  dressing,  dyestuffs^ 

extracts  and  coloring  materials,  inks  (printing  and  writ- 
ing), paints  and  varnishes   11.44 
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Subdiviaioiifl  ^  Pereentagn 

Per  GesI 

3.  Gelluloid  and  product! Not  oTer  10. 

4.  CSeaasing  and  polishing  preparations,  soaps  and  washing 

compounds    lOM 

5.  Omde  chemicals^  including  leading  acids,  fertilizers^  etc.  Not  over  10. 

6.  Druggist's  preparations,  including  perfumery,   cosmetics, 

and  patent  medicine  compounds  lOi^S 

7.  Oils,  vegetable  and  animal,  including  seed  cake Not  aver  10. 

8.  Petroleum  refining,  products  and  by-products IIJ? 

9.  Chemicals,  not  elsewhere  specified    Not  over  10. 

MANUFACTURING  POODS  AND  POOD  PBEPABATIONS 


Subdivisions  ^  Percentages 

Per  Cent 

1.  Bread  and  other  bakery  products,  not  including  confec- 

tionery       11.26 

2.  Canning,    preserving    and    evaporating-fruits,    vegetables, 

fish,  oysters  and  shrimps  10.67 

3.  Chocolate  and  cocoa  products,  candy  and  confectionery. .  Not  over  10. 

4.  Coffee-roasting,  grinding  spices,  and  coffee  substitutes 10 JT 

5.  Flavoring  extracts,  syrups  and  cordials  used  in  bottilng 

industries Not  over  10. 

6.  Flour,  feed  and  grist  mills  '*      "     10. 

7.  Meat  packing,  packing  house  products  and  by-products. ...     ''      **     10. 

8.  Oleomargarine  and  other  butter  and  lard  substitutes,  in- 

cluding both  animal  and  vegetable 12.45 

9.  Pickling   establishments    Not  ov«  10. 

10.  Bice  mills,  cleaning  and  polishing,  not  including  rice  fiour    ' '      "     10. 

11.  Special  package  foods,  such  as  cornstarch,  macaroni,  tapi- 

oda,  etc.,  breakfast  foods  and  other  cereal  products 10.79 

12.  Sugar-beet,  including  refining,  molasses  recovery Not  over  10. 

13.  Sugar-cane,  including  molasses  and  syrup  in  bulk ''      '^     10. 

14.  Syrups  and  molasses-glucose  and  others,  including  maple..     **      **    10. 

15.  Vinegar  and  cider ' '      '^    10. 

16.  Food  preparations,  not  elsewhere  specified 10.83 

IBON  AND  STEEL  INDUSTRIES 

Average 
Subdivisions  Percentages 

Per  Cent 

1.  Agricultural  implements  Not  over  10. 

2.  Automobiles  and  auto  parts,  including  bicycles  and  motor- 

cycles and  parts.    Motor  trucks  and  motor  truck  parts    ''     "    10- 

3.  Blast   furnace   products    "      **    10. 

4.  Boilers,  evaporating  pans,  oil  tanks,  and  dlos ''     "    10. 
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Average 

Subdivisioos  Percentages 

Per  Gent 

5.  Bolts  and  nuts,  melnding  "waaihen  and  rivets Not  over  10. 

6.  Engines— steam,  gas,  and  oil  **  "  10, 

7.  Forging   and   foundry  prodnctSy  including  castings,   ear 

wheels,  and  stoves   ' '  *'  10. 

8.  Hardware,  special  and  general "  "  10. 

9.  Heating,  cooling,  and  ventilating  apparatus,  including  fur- 

naces (no  stoves),  refrigerating  plants,  dust  collecting 

Bjfitems  "  "  10. 

10*  Machinery — electrical  and  other  electrical  apparatus *'  *'  ID. 

11.  Machineiy — excavating,  cars  and  tools *'  "  10. 

12.  Machinery — hoisting,  cranes,  derricks,  and  conveyors '*  "  10. 

13.  Machinery — ^huniidifying,   air  moistening,  and  air  condi- 

tioning   *'  "  10. 

14.  Machinery— laundry   * *'  "  10. 

15.  Machinery — mill,  neither  textile  nor  woodworking '^  "  10. 

16.  Machinery--m£ning    *'  "  10. 

17.  Machinery — printing  and  duplicating  "  **  10. 

18.  Machineiy — saw   mill    «. .  Not  over  10. 

19.'Machinery— textile,  also  parts "  "  10.42 

20.  Machinery — ^woodworking *  *  "  10. 

21.  Machines—adding  and  calculating    "  ''  10. 

22.  Machines — check-writing,  slot,  tesjbing,  vending,  weighing, 

indnding  addressographs,  balances,  scales,   registering 

devices,  and  watchman's  clocks "  *'  10. 

23.  Machines— sewing  "  "  10. 

24.  Meters— gas,  water,  etc.    "  *'  10. 

25.  Plumbing  supplies,  including  gas  and  water  apparatus,. 

porcelain  wares  for  kitchen  and  laundry "  <<  10. 

26.  Pumps   "  "  10. 

27.  BaUway  equipment,  including  locomotives,  street  railway, 

mining,  and  industrial  cars  "  "  10. 

28.  Safes  and  vaults  "  "  10. 

29.  Shipbuilding "  "  10. 

30.  Steel  plants  and  roIUng  mill  products,  including  tin  and 

teme  plate  mill  products,  iron  and  steel  chains,  steel 

doors  and  shutters "  "  10. 

3L  Structural  steel  "  «  10. 

32.  ^n  cfltns  and  tin  ware "  *<  10. 

38.  Tools — ^farm,  garden,  machine,  mechanics,  mining,  lumber- 
ing, railroad  track  repairing,  including  bench  lathes, 

shears  and  saws .^. .  "  "  10. 

34.  Tractors — farm  and  highway "  "  10. 

35.  Typewriters  and  ^rpesetting  machinery "  "  10. 

S6.  Wire  cables,  fences,  springs,  nails  and  spikes "  < '  10.24 

87.  Iron  and  steel  products  not  elsewhere  specified Not  over  10. 
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LEATHER  AND  LEATHER  GOODS  INDUSTRIES 


Subdivisions 


Average 
Percental 
Per  Cent 

1.  Boots  and  shoes  10.M 

2.  Leather  manufacture  10.69 

3.  Leather  substitutes 11-82 

4.  Leather  articles  other  than  boots  and  shoes Not  OTor  10. 


Subdivisions 


LIQUORS   AND   BEVERAGES 

Average 
Percentages 
Per  Ct^ni 

1.  Bottling  of  liquors  and  soft  drinks  as  distinct  from  manu- 

facturing     Not  over  10. 

2.  Distillers  of  whiskies  and  spirits,  refining  and  rectifying 

of  liquors  and  beverages 

3.  Malt  liquors    (brewers) 

4.  Wines    

6.  Non-intoxicating  beverages— cocoa-cola  and  other  special 

drinks,  mineral,  soda,  and  aerated  waters,  including  bot- 
tled tonic  drinks,  soft  drinks,  spring  waters,  malting 
grains,  all  others  not  elsewhere  specified **      '*     10. 


t  t  €  * 

it      '     €t 


10. 
10. 
10. 


LUMBER  AND  WOODWORKING  INDUSTRIES 


Subdivisions 


Average 
Percentagea 
Per  Cent 

1.  Box  boards,  baskets,  cases   Not  over  10. 

2.  Caskets,  eofiSns,  burial  cases  of  wood,  not  including  steel  or 

concrete    '  *      * '     10. 

3.  Furniture,  all  classes,  including  veneering,  chair  seating..     "      "     10. 

4.  MUls— shingle,  lath    "      *'     10. 

5.  Paper  pulp  and  pulp  board ' *'      "     10. 

6.  Planing  mills,  flooring,  sash,  doors,  partitions  and  interior 

work  generally   "      "     10. 

7.  Ready-made   houses    '  *      "     10. 

S.  Silos  and  silo  materials,  cooperage  stock,  tanks,  not  includ- 
ing steel  or  concrete   '  *      *  *     10. 

9.  Timbering,  logging  and  saw  mill  operations "      '  *     10. 

10.  Wagons   a»d   buggies    "      *  *     10. 

11.  Wood  fibres,  leatheroid,  wood  composition  in  other  com- 

modities         *  *      **     10. 

12.  Woodworking  industries,  not  elsewhere  specified "      **     lOi 


*'  10. 

"  10. 

'*  10, 

'*  10. 

' '  10.  ^ 

"  10. 

"  10. 
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METAL  AND  METALLUBGICAL  EXTRACTIONS 

Average 
Subdivisions  Percentages 

Per  Cent 

1.  Brass,  bronze,  copper  and  aluminum  products Not  over  10. 

2.  Clocks,   watches,   chronometers    *  *      *  *     10. 

3.  Cooking  utensils  (other  than  copper),  granite  goods,  etc. .     * 

4.  Cutlery,  scissors,  razors   ' 

5.  Galvanized  materials,  spouting,  gutters,  metal  roofing ' 

6.  Gas  and  electric  fixtures  ' 

7.  Jewelry '. * 

8.  Lamps   and    accessories    ' 

9.  Lead  productf   ' 

10.  Needles,  pins,  metal  hair  pins,  and  pen  points 15.54 

11.  Plate  ware,  electroplate^  etc  Not  over  10. 

12.  Professional   and  scientific  instruments,   including  dental 

supplies,  and  optical  goods,  surgical  and  hospital  ap* 

pliances,  photographic  apparatus  and  materials 10.50 

13.  Silverware  and  goldware,  other  than  jewelry Not  over  10. 

14.  Smelting  and  refining — copper,  lead,  zinc,  etc * '      "  10. 

15.  Metal  and  metallurgical  industries,  not  elsewhere  specified    *'      "  10. 

PAPEB  MANUPACTTJHING,  PRINTING,  BOOKBINDING,  PUBLISHING 

Average 
Subdivisions  Percentages 

Per  Cent 

1.  Blank    paper    Not  over  10. 

2.  Book  and  job  printing,  lithographing,  including  bank  note 

and  bond  printing,  labels,  tags,  and  decorative  paper. .     "      "     10. 

3.  Book  binding  and  blank  book  making "      ''     10. 

4.  Cardboard,  box  materials,  and  box  manufacture 10.48 

5.  Envelopes    >^ . .  10.28 

^  6.  Paper  utensils Not  over  10. 

7.  Photo-engraving  and  printing  processes "      *  *     10. 

8.  Printing  materials "      "     10. 

9.  Publishing  newspapers  and  other  periodicals "      "     10. 

10.  Type  founding,  stereotyping  and  electrotyping 13.17 

11.  Wall  paper Not  over  10. 

12.  Wrappirfg  paper  "      "     10. 

13.  Paper  and  printing,  not  elsewhere  specified **     ' '     10. 
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STONE,  CLAY,  AND  GLASS  INDU8TBIB8 

SubdiTisioxiB 

1.  Abrasive  products,  ineluding  emery  wheels,  sand  paper  and 

corundum    12.78 

2.  Building  brick,  sewer  and  drainage  pipe,  fire  brick,  furnace 

liiiings,  pottery,  terra  cotta,  crucibles,  tiling,  laundry 

tubs,  refractories,  and  earthenware Not  over  10. 

3.  Cement    '. '*      "     10. 

4.  Concrete  construction,  including  artificial  stone. . .  j "      **     10. 

5.  Glassware,  including  household,  hotel,  and  bar  room  sup- 

plies, X-ray  tubes,  thermos  bottles,  mirrors,  refractors, 

illuminating  glass,  eto.    "  **  10. 

6.  GIas»— window,  wire,  and  skylight "  '*  10. 

7.  Lime   and  plaster    ,A .• "  "  10. 

8.  Monuments,  tombstones,  burial  vaults "  "  10. 

9.  Porcelain  goods  and  ceramic  products,  not  elsewhere  spe- 

cified        "     "     10. 

TEXTILE  INDUSTRIES 

Average 
Subdivisions  Pereentagee 

Per  Cent 

1.  Awnings,  tents,  tarpaulins,  etc 11.88 

2.  Bags  and  bagging-cotton  and  burlap  17.34 

3.  Batting  mills  Not  over  10. 

4.  Carpets  and  rugs,  including  cotton,  wool,  and  grass "      '*     10. 

5.  Clothing — men 's,  overcoats,  suits,  etc ; '*      '*     10. 

6.  Clothing — ladies',  coats,  suits,  and  dresses '*      "     10. 

7.  Clothing — ^miscellaneous,  uniforms,  furriers,  regalia,  belts, 

garters,  •  etc "      *  *     10. 

8.  Corsets  and  brassiers   19.90 

9.  Cotton  converters,  dyers,  finishers,  mercerizers,  bleachers, 

and  prints  Not  over  10. 

10.  Cotton  duck 11.90 

11.  Cotton  goods  manufacturing — colored,  fancy,  grey,  brown, 

print  cloth,  and  sheeting .' Not  over  10. 

12.  Cotton  laces,  curtains,  quilts,  embroideries  "      '*     10. 

13.  Cotton  spinning — ^fine  yams    10.17 

14.  Cotton  spinning — ^medium  and  coarse  yams Not  over  10. 

15.  Dyers  of  fur   1L97 

16.  Hats,  caps,  scarfs,  and  other  headwear  and  neckwear . .  Not  over  10. 

17.  Hosiery   and   knit   goods,    including   knitted   and   fabric 

underwear    "     *'    10. 

18.  Millinery  and  millinery  goods "      *'     10. 

19.  Bope  and  cordage Not  over  10. 

20.  Shirts,  collars  and  cuffs **      "    10. 
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Average 
Sttbdivtsions  '  Pereentages 

Per  Cent 

21.  Silk-djeing  and  finishing 12.10 

22.  Silk  manufacturing — Abroad    Not  over  10. 

23.  Silk  manufacturing— ribbons,  woven  labels    ''      ''     10. 

24.  Silk— spinning     ' *'      "     10. 

25.  Silk— tiirowing    *'      *'     10. 

26.  Thready  tapes  and  braids,  cotton  and  silk "      "     10. 

27.  Towels,  damask,  handkerchiefs,  (cotton  and  linen)   .« "      "     10. 

28.  Upholstery  doth  and  trimmings,   (cotton  and  wool)    "      "     10. 

29.  Waste— cotton  and  wool,  linters  and  oakum  11.89 

30.  Wool  and  worsted — dyeing  and  finishing Not  over  10. 

31.  Wool  and  worsted — spinning  and  combing ' '      "     10. 

32.  Wool  and  worsted  weaving   ' '      ^ '     IQ. 

33.  Textile  manufacturing,  not  elsewhere  specified  ''      "     10. 

SPECIAL   MANTJFACTUBING   INDUSTRIES 

Average 
Subdivisions  Percentage? 

Per  Gent 

1.  Ammunition,  explosives  and  fireworks  11.28 

2.  Artificial  flowers Not  over  10. 

3.  Artificial  limbs   "      '*     10. 

4.  Asbestos  wares,  magnesia,  material  for  insulation   16.88 

5.  Bedding,  mattresses,  and  undertakers'  supplies Not  over  10. 

6.  Brooms  and  brushes   "      "     10. 

7.  Buttons,  beads,  rosaries   **      *'     10. 

8.  Coke ''      "     10. 

9.  Combs — bone,  ivory,  etc "      **     10. 

10.  Dairymen's,  poultrymen's  and  apiarist's  supplies "      "     10. 

11.  Fire  extinguidiers,  including  mechanical  and  chemical  ap- 

paratus, automatic  sprinklers,  fire  trucks  "  **  10. 

12.  Hair  goods  "  "  10. 

13.  Hand  stamps— rubber,  metal,  etc ' '  "  10. 

14.  House  furnishing  goods,  screen  doors  and  windows,  window 

shades  *'      "     10. 

15.  Ice    ..." *'     "     10. 

1 6.  Jewelry  and  instrument  cases **      **     10. 

17.  Models  and  patterns  (not  including  paper  patterns),  molds    ''      ''     10. 

18.  Mudlage  and  paste  11.23 

19.  Phonographs  and  all  other  musical  instruments  and  parts  (not  in- 

cluding pianos,  organs,  and  parts) 11.53 

20.  Pianos,  organs  and  parts  Not  over  10. 

21.  Booflng  materials  other  than  metal  *'     **  10. 

22.  Rubber— boots,  shoes  and  clothing '  <      "  10. 

23.  Rubber — ^tires,  belting,  hose,  tubing,  including  non-metalic 

conduits  *'      "     10. 
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Subdivisions 

« 

Per  Cent 

24.  Rubber  goods,  ^ot  elsewhere  specified Not  over  10. 

25.  Shipbuilding — wooden  craft  of  all  kinds 10.15 

26.  Signs  and  advertising  novelties 14.45 

27.  Small  metal  specialties  Not  over  10. 

28.  Soda  fountain  apparatus,  siphons 15.20 

29.  Sporting  and  athletic  goods  (including  pleasure  boats,  but 

not  yachts),  amusement  appliances  Not  over  10. 

30.  Stationery  goods,  school  supplies,  office  system  supplies 10.36 

31.  Stencil,  dye  sinking,  seals   Not  over  10. 

32.  Tobacco 12.87 

33.  Toys,   children's   tools  and   vehicles,   including  baby    car- 

riages, carts,  games,  and  Christmas  novelties Not  over  10. 

34.  Umbrellas  and  canes  Not  over  10. 

35.  Washing  machines  and  clothes  wringers 12^ 

36.  Windmills  Not  over  10. 

37.  Special  products,  not  elsewhere  specified  "      *'  10. 


PINANOIAL— BANKS,  INSURANCE  COMPANIES,  BROKERAGE 

INSTITUTIONS 

Average 
Subdivisions  Percentages 

Per  Cent 
Banking — ^international   Not  over  10. 


1. 

2.  Banking — ^private,  money  lenders,  and  pawnbrokers 

3.  Banking — savings •  . 

4.  Banking — state  and  national   

5.  Banking — ^trust  companies 

6.  Banking  and  financial  operations,  not  elsewhere  specified. . 

7.  Building  and  loan  associations   

8.  Burglar  alarm  systems 

9.  Holding    companies,   incorporated    estates,    trusts,    invest- 

ment concerns  

10.  Insurance  brokers 

]  1.  Insurance — ^fidelity  and  surety    

m 

12.  Insurance — ^fire,  mutual 

13.  Insurance — fire,  stock    

14.  Insurance — ^life,   mutual    

15.  Insurance — ^lif  e,  stock 

16.  Insurance — ^marine    

17.  Insurance— casualty,  mutual    

18.  Insurance — casualty,  stock , 

19.  Insurance — title  and  abstract 

20.  Insurance — ^not  elsewhere  specified   

21.  Safe  deposit  vaults 

22.  Stock  brokers  and  dealers  in  securities  on  commission 
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,  COMMON  CARRIERS  AND  PUBLIC  UTILITIES 

Average 
Subdiyiflions  Percentages 

Pe^  Cent 

1.  Cold  storage  and  iee Not  over  10. 

2. .  Cotton  compressors  and  cotton  storage : .  ^ *''      '*     10. 

3.  Gas  companies,  illuminating  and  fuel n **      **     10. 

4.  Grain  elevators    *  *      '  *     10. 

5.  Irrigation  water  works * '      "     10. 

6.  Light   and   power,   including   water    and   electric,   hydro- 

electric lighting   "      "  10. 

7.  Market  houses — ^public '  *      * '  10. 

8.  Railways— electric,  city,  suburban  and  interurban  "      **  10. 

9.  Railway  express  companies  13.89 

10.  Railways — steam' Not  over  10. 

11.  Steamships — ^local,  river,  lake,  coastwise  and  ocean  lines,.  *^      **     10. 

12.  Stock  yards    "      '*     10. 

13.  Tank    car    companies,    refrigerator,    ventilator,    and    live 

stock  ears    S *'      *'     10. 

14.  Telephone  and  telegraph  companies  r **      **     10. 

15.  Warehouse  and  storage,  other  than  cotton  storage,  wharves, 

forwarding,  teaming,  stevedoring,  local  express' * '      *  *     10. 

10.  Water  filtration,  distribution  for  domestic  use *'      "     10. 

1 7.  Common  carriers  and  public  utilities,  not  elsewhere  speci- 
fied. Toll  bridge,  bridge  companies,  ferry,  turnpike, 
United  Press  Association,  Passenger  Bus  Line,  canals, 
etc **      **     10. 

TRADING  AND  MISCELLANEOUS 

Average 
Subdivisions  ''  Percentages 

Per  Cent 

1.  Brokers — ^freight,  grain,  merehandfse,  real  estate  and  ship, 

purchasing  and  selling  agents,  manufacturer's  agents, 
exporters  and  importers  (commission  only),  automobiles, 
sale  of  metals Not  over  10. 

2.  Garages  and  livery  stables "      '  *     10. 

3.  Jobbers — ^merchandise,  general  and  special *'      **     10. 

4.  Merchant  tailoring,  needlework,  etc .* 17.14 

5.  Merchants — ^retail   Not  over  10. 

6.  Merchants — wholesale 10.45 

7.  Real  estate  operators  and  promoters Not  over  10. 

8.  Trading  concerns  not  elsewhere  specified "      *  *     10. 

9.  Amusements,  theaters,  moving  picture  shows,  county  fairs, 

race  tracks  and  clubs *  *      *  *     10. 

10.  Barbers,  bathhouses,  etc ^ .     '*      '*     10. 

11.  Consulting    engineers,    appraisers,    accountants,    adjusters, 

architects,  chemists,  assayers,  and  metallurgists ''      "     10. 
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Sabdiyisioiui 


Per  Oent 


10. 
10. 
10. 
10. 
10. 


12.  CoBtractorSy  building  eonstruetioBy  street  paving,  nuiehine 

installation,  etc " 

13.  Decorators  and  interior  designing " 

14.  Hospitals,  sanitariums,  etc '' 

15.  Hotels   " 

16.  Laundries,  dry  cleaning,  dyeing,  etc ** 

17.  Photographs  and  art  portraits 19.66 

18.  Restaurants Not  over  10. 

19.  Schools,  colleges,  etc.^ **      **      10. 

20.  Undertakers  Not  ever  10. 

21.  Miscellaneous  concerns,  not  elsewhere '  specified,  including 

typewriter  exchange,  type-setting,  advertising  services, 

commercial  agencies)  and  dctocttve  ageBciea,..,,..,,.    **     **     10. 


REVENUE  ACT  OF  1918' 

AN  ACT  TO  PEOVIDE  EBVBNUB,  AND  FOR  OTHER  PURPOSES 

Act  xaw  Fib.  24,  1919,  Public  No.  254 


TITLE  I-OENERAL  DEFINITIONS 

Section  1.  That  when  nsed  in  this  Act — 

The  term  "person"  includes  partnerships  and  corporations,  as  well  as 
individnals;  ' 

The  term  "corporation"  includes  associations,  joint-stock  companies,  and 
insurance  companies; 

The  term  "domestic"  when  applied  to  a  corporation  or  partnership  means 
created  or  organized  in  the  United  States; 

The  term  "foreign"  when  applied  to  a  corporation  or  partnership  means 
created  or  organized  outside  the  United  States; 

The  term  "United  States"  when  used  in  a  geographical  sense  includes  only 
the  States,  the  Territories  of  Alaska  and  Hawaii,  and  the  District x>f  Columbia; 

The  term  "Secretary"  means  the  Secretary  of  the  Treasury; 

The  term  "Commissioner"  means  the  Commissioner  of  Internal  Revenue; 

The  term  "collector"  means  collector  of  internal  revenue; 

The  term  "Revenue  Act  of  1916"  means  the  Act  entitled  "An  Act  to  in- 
crease the  revenue,  and  for  other  purposes,"  approved  September  8,  1916; 

The  term  "Revenue  Act  of  1917"  means  the  Act  entitled  "An  Act  to  provide 
revenue  to  defray  war  expenses,  and  for  other  purposes,"  approved  October 
3,  1917; 

The  term  "taxpayer"  includes  any  person,  trust  or  estate  subject  to  a 
tax  imposed  by  this  Act; 

The  term  "Government  contract"  means  (a)  a  contract  made  with  the 
United  States,  or  with  any  department,  bureau,  offi^r,  commission,  board,  or 
agency,  unde^  the  United  States  and  acting  in  its  behalf,  or  with  any  agency 
controlled  by  any  of  the  above  if  the  contract  is  for  the  benefit  of  the  United 
States,  or  (b)  a  subcontract  made  with  a  contractor  performing  such  a  contract 
if  the  products  or  services  to  be  furnished  under  the  subcontract  are  for  the 
benefit  of  the  United  States.  The  term  "Government  contract  or  contracts 
made  between  April  6,  1917,  and  November  11,  1918,  both  dates  inclusive" 
when  applied  to  a  contract  of  the  kind  referred  to  in  clause  (a)  of  this 
paragraph,  includes  all  suoh  contracts  which,  although  entered  into  during 
such  period,  were  originally  not  enforceable,  but  which  have  been  or  may  be- 
come enforceable  by  reason  of  subsequent  validation  in  pursuance  of  law; 


1  Onlv  thow  parts  of  the  Act  which  apply  to  the  taxes  treated  in  this  book  are  re- 
printed here. 
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The  term  "military  or  naval  forces  of  the  United  States"  inehxdes  tiw 
Marine  Ctorps,  the  Coast  Guard,  the  Army  Nurse  Corps,  Female,  and  the  Katy 
Nurse  Corps,  Female,  but  this  shall  not  be  deemed  to  exclude  other  units 
otherwise  included  within  such  term; 

The  term  "present  war"  means  the  war  in  which  the  United  States  is  now 
engaged  against  the  German  Government. 

For  the  purposes  of  this  Act  the  date  ot,  the  termination  of  the  present  war 
■hall  be  fixed  by  proclamation  of  the  President. 

^  TITLE  II— INCOME  TAX 

.7  » \'" .-  *'  Part  T — General  Provisions 


DBPINinONS 


'  Sec.  200.  That  when  used  in  this  title 

llie  term  '  *  taxable  year '  *  means  the  calendar  year,  or  the  fiscal  year 
during  such  calendar  year,  upon  the  basis  of  which  the  net  income  is  computed 
under  section  212  or  section  232.  The  term  "fiscal  year'!  means  an  aceounting 
period  of  twelve  months  ending  on  the  last  day  of  any  month  other  than 
December.  The  first  taxable  year,  to  be  called  the  taxable  year  1918,  shall  be 
the  calendar  year  1918  or  any  fiscal  year  ending  during  the  calendar  j&i 
1918; 

The  term  "fiduciary"  means  a  guardian,  trustee,  executor,  administrator, 
receiver,  conservator,  or  any  person  acting  in  any  fiduciary  capacity  for  any 
person,  trust  or  estate; 

The  term  "withholding  agent"  means  any  person  required  to  deduct  and 
withhold  any  tax  under  the  provisions  of  section  221  or  section  237 ; 

The  term  "personal  service  corporation"  means  a  corporation  whose  income 
is  to  be  ascribed  primarily  to  the  activities  of  the  principal  owners  or  stock- 
holders who  are  themselves  regularly  engaged  in  the  active  conduct  of  the 
affairs  of  the  corporation  and  in  which  aapital  (whether  invested  or  borrowed) 
is  not  a  material  income-producing  factor;  but  does  not  include  any  foreign 
corporation,  nor  any  corporation  50  per  centum  or  more  of  whose  gross  income 
consists  either  (1)  of  gains,  profits  or  income  derived  from  trading  as  a 
principal,  or  (2)  of  gains,  profits,  commissions,  or  other  income,  derived  from 
a  Government  contract  or  contracts  made  between  April  6,  1917^and  November 
11,  1918,  both  dates  inclusive;  ^  • 

The  term  "paid,"  for  the  purposes  of  the  deductions  and  credits  under  this 
title,  means  "paid  or  accrued"  or  "paid  or  incurred,'''  and  the  terms  "paid 
or  incurred"  and  "paid  or  accrued"  shall  be  construed  according  to  the 
method  of  accounting  upon  the  basis  of  which  the  net  income  is  computed 
under  section  212. 

-  DIVIDENDS 

Sec.  201.  (a)  That  the  term  "dividend"  when  used  in  this  title  (exc^t  in 
paragraph  (10)  of  subdivision  (a)  of  section  234)  means  (1)  any  distribution 
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made  bj  a  corporation,  other  than  a  personal  service  corporation,  to  its  share- 
holders or  members,  whether  in  cash  or  in  other  property  or  in  stock  of  the 
corporation,  out  of  its  earnings  or  profits  accumulated  since  February  28, 
1913^  or  (2)  any  such  distribution  made  by  a  personal  service  corporation  out 
of  its  earnings  or  profits  accumulated  since  February  28^  1913,  and  prior  to 
January  1,  1918. 

•(b)  Any  distribution  shall  be  deemed  to  have  been  made  from  earnings  or 
profits  unless  all  earnings  and  profits  have  first  been  distributed.  Any  distribu- 
tion made  in  the  year  1918  or  any  year  thereafter  shall  be  deemed  to  have  been 
made  from  earnings  or  profits  accumulated  since  February  28,  1913,  or,  in  the 
case  of.  a  personal  service  corporation,  from  the  most  recently  accumulated 
earnings  or  profits;  but  any  earnings  or  pnofits  accumulated  prior  to  March 
1,  1913,.  may  be  distributed  in  stock  dividends  or  otherwise,  exempt  from  the 
tax,  after  the  earnings  and  profits  accumulated  since  February  28,  1913,  have 
been  distributed. 

(c)  A  dividend  paid  in  stock  of  the  corporation  shall  be  considered  income 
to  the  amount  of  the  earnings  or  profits  distributed.  Amounts  distributed  in 
the  liquidation  of  a  corporation  shall  be  treated  as  payments  in  exchange  for 
stock  or  shares,  and  any  gain  or  profit  realized  thereby  shall  be  taxed  to 

•  the  distributee  as  other  gains  or  profits. 

(d)  If  any  stock  dividend  (1)  is  received  by  a  taxpayer  between  January  1 
and  November  1,  1918,  both  dates  inclusive,  or  (2)  is  during  such  period 
bona  fide  authorized  or  declared,  and  entered  on  the  books  of  the  corporation, 
and  is  received  by  a  taxpayer  after  November  1,  1918,  and  before  the  expira- 
tion of  thirty  days  after  passage  of  this  Act,  then  such  dividend  shall,  in  the 
manner  provided  in  section  206,  be  taxed  to  the  recipient  at  the  rates  pre- 
scribed by  law  for  the  years  in  which  the  corporation  accumulated  the  earnings 
or  profits  from  which  such  dividend  was  paid,  but  the  dividend  shall  be  deemed 
to  have  been  paid  from  the  most  recently  accumulated  earnings  or  profits. 

(e)  Any  distribution  made  during  the  first  sixty  days  of  any  taxable  year 
shall  be  deemed  to  have  been  made  from  earnings  or  profits  accumulated  during 
preceding  taxable  years;  but  any  distribution  made  during  the  remainder  of 
the  taxable  year  shall  be  deemed  to  have  been  made  from  earnings  or  profits 
accimiulated  between  the  close  of  the  preceding  taxable  year  and  the  date  of 

9difltribution,  to  the  extent  of  such  earnings  or  profits,  and  if  the  books  of  the 
corporation  do  not  show*  the  amount  of  such  earnings  or  profits,  the  earnings 
or  profits  for  the  accounting  period  within  which  the  distribution  was  made 
shall  be  deemed  to  have  been  accumulated  ratably  during  such  period. 

BASIS  FOB  DBTKBHimNG  GAIN   OR  LOSS 

Sec.  202.  (a)  That  for  the  purpose  of  ascertaining  the  gain  derived  or  loss 
sustained  from  the  sale  or  other  disposition  of  property,  real,  personal,  or 
mixed,  the  basis  shall  be — 

(1)  In  the  case  of  property  acquired  before  March  1,  1913,  the  ftur  market 
price  or  value  of  such  property  as  of  that  date;  and 

(2)  In  the  case  of  property  acquired  on  or  after  that  date,  the  cost  thereof; 
or  the  inventory  value,  if  the  inventory  is  made  in  accordance  with  section  203. 
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(b)  "When  property  is  exebanged  for  other  property,  the  properly  received 
in  exchange  shall  for  the  purpose  of  determining  gain  or  lose  be  treated  as  tiie 
equivalent  of  eash  to  the  amount  of  its  fair  market  value,  if  any;  but  when  in 
eonnection  with  the  reorganization,  merger,  or  consolidation  of  a  eorporatian 
a  person  receives  in  place  of  stock  or  securities  owned  by  him  new  stock  or 
securities  of  no  greater  aggregate  par  or  face  value,  no  gain  or  loss  shall  be 
deemed  to  occur  from  the  exchange,  and  the  new  stock  or  securities  received 
shall  be  treated  as  taking  the  place  of  the  stock,  securities,  or  propertf  ex- 
changed. 

When  in  the  case  of  any  such  reorganization,  merger  or  consolidation  the 
aggregate  par  or  face  value  of  the  new  stock  or  securities  received  is  in 
excess  of  the  aggregate  par  or  face  value  of  Ihe  stock  or  securities  exchanged, 
a  like  amount  in  par  or  face  value  of  the  new  stock  or  securities  received  shall 
be'  treated  as  taking  the  place  of  the  stock  or  securities  exchanged,  and  the 
amount  of  the  excess  in  par  or  face  value  shaU  be  treated  as  a  gain  to  tlie  ex- 
tent that  the  fair  market  value  of  the  new  stock  or  securities  is  greater  than 
the  cost  (or  if  acquired  prior  to  March  1,  1913,  the  fair  market  value  as  of 
that  date)  of  the  stock  or  securities  exchanged. 

INVSNT0BIZ8 

Sec.  203.  That  whenever  in  the  opinion  of  the  CSbmmissioner  the  use  of  in- 
ventories is  necessary  in  order  clearly  to  determine  the  income  of  any  taxpayer, 
inventories  shall  be  taken  by  such  taxpayer  upon  such  basis-  as  the  Oom- 
missioner,  with  the  approval  of  the  Secretary,  may  prescribe  as  conforming  as 
nearly  as  may  be  to  the  best  accounting  practice  in  the  trade  or  bnaness 
and  as  most  clearly  reflecting  the  income. 

NKF  L066XS 

Sec  204.  (a)  That  as  used  in  this  section  the  term  ''net  loss"  i^ers  only  to 
net  losses  resulting  from  either  (1)  the  operation  of  any  business  regularly 
carried  on  by  the  taxpayer,  or  (2)  the  bona  fide  sale  by  the  taxpayer  of  plant, 
buildings,  machinery,  equipment  or  other  facilities,  constructed,  installed  or 
acquired  by  the  taxpayer  on  or  after  April  6, 1917,  for  the  production  of  articles 
contributing  to  the  prosecution  of  the  present  war;  and  when  so  resolting 
means  the  excess  of  the  deductions  allowed  by  law  (excluding  in  the  ease  of 
corporations  amounts  allowed  as  a  deduction  under  paragraph  (6)  of  sub- 
division (a)  of  section  234)  over  the  sum  of  the  gross  income  plus  any  interest 
received  free  from  taxation  both  under  this  title  and  onder  Title  HI. 

(b)  If  for  any  taxable  year  beginning  after  October  31,  1918,  and  ending 
prior  to  January  1,  1920,  it  appears  upon  the  production  of  evidence  satisfac- 
tory to  the  Commissioner  that  any  taxpayer  hsA  sustained  a  net  loss,  the  amount 
of  such  net  loss  shall  under  regulations  prescribed  by  the  (Commissioner  with 
the  approval  of  the  Secretary  be  dedueted  from  the  net  income  of  the  tax- 
payer for  the  preceding  taxable  year;  and  the  taxes  imposed  by  this  title 
and  by  Title  in  for  such  preceding  taxable  year  shall  be  redetermined  accord- 
ingly.   Any  amount  found  to  be  due  to  the  taxpayer  upon  the  basis  of  sueh 
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redeterminatioii  shall  be  credited  or  refunded  to  the  taxpayer  in  aeeordance 
with  the  proTisions  of  section  252.  If  sneh  net  loss  is  in  excess  of  the  net 
income  for  such  preceding  taxable  year,  the  amount  of  such  excess  shall  under 
regulations  prescribed  by  the  Commissioner  with  the  approval  of  the  Secretary 
be  allowed  as  a  deduction  in  computinj^  the  net  income  for  the  succeeding  tax- 
able year. 

(o)  The  benefit  of  t)iis  section  shall  be  allowed  to  the  members  of  a  partner- 
ship and  the  beneficiaries  of  an  estate  or  trust  under  regulations  prescribed  by 
the  Oommiflsioner  with  the  approval  of  the  Secretary.  * 

nSOAL  TXA&  WITH  DIFFKEENT  SATES 

See.  206.  (a)  That  if  a  taxpayer  makes  return  for  a  fiscal  year  beginning 
in  1917  and  ending  in  1918,  his  tax  under  this  title  for  the  first  taxable  year 
shall  be  the  sum  of:  '(l)  the  same  proportion  of  a  tax  for  the  entire  period 
computed  under  Title  I  of  the  Bevenue  Act  of  1916  as  amended  by  the  Bevenue 
Act  of  1917  and  under  Title  I  of  the  Bevenue  Act  o^- 1917,  which  the  portion  of 
such  period  falling  within  the  calendar  year  1917  is  of  the  entire  period,  and 
(2)  the  same  proportion  of  a  tax  for  the  entire  period  computed  under  this 
title  at  the  rates  for  the  calendar  year  1918  which  the  portion  of  such  period 
falling  within  the  calendar  year  1918  is  of  the  entire  period:  Provided,  That 
in  the  case  of  a  personal  service  corporation  the  amount  to  be  paid  shaU  be 
only  that  specified  in  clause  (1). 

Any  amount  heretofore  or  hereafter  paid  on  account  of  the  tax  imposed 
for  such  fiscal  year  by  Title  I  of  the  Bevenue  Act  of  191(3  as  amended  by  the 
Bevenue  Act  of  1917,  and  by  Title  I  of  the  Bevenue  Act  of  1917,  shall  be 
credited  towards  the  payment  of  the  tax  imposed  for  such  fiscal  year  by  this 
act,  and  if  the  amount  so  paid  exceeds  the  amount  of  such  tax  imposed  by  this 
act,  or,  in  the  case  of  a  personal  service  corporation,  the  amount  specified  in 
clause  (1),  the  excess  shall  be  credited  or  refunded  in  accordance  with  the 
provisions  of  section  252. 

(b)  If  a  taxpayer  makes  a  return  for  a  fiscal  year  beginning  in  1918  and 
ending  in  1919,  the  tax  under  this  title  for  such  fiscal  year  shall  be  the  sum 
of:  (1)  the  same  proportion  of  a  tax  for  the  entire  period  computed  under  this 
title  at  the  rates  specified  for  the  calendar  year  of  1918  which  the  portion  of 
such  period  falling  within  the  calendar  year  1918  is  of  the  entire  period,  and 
(2)  the  same  proportion  of  a  tax  for  the  entire  period  computed  under  this  title 
at  the  rates  specified  for  the  calendar  year  1919  which  portion  of  such  period 
falling  within  the  calendar  year  1919  is  of  the  entire  period. 

(e)  If  a  fiscal  year  of  a  partnership  begins  in  1917  and  ends  in  1918  or 
begins  in  1918  and  ends  in  1919,  then  notwithstanding  the  provisions  of  sub- 
division (b)  of  section  218,  (1)  the  rates  for  the  calendar  year  during  which 
such  fiscal  year  begins  shall  apply  to  an  amount  of  each  partner's  share  of  such 
partnership  net  income  (determined  under  the  law  applicable  to  such  year) 
equal  to  the  proportion  which  the  part  of  such  fiscal  year  falling  within  such 
calendar  year  bears  to  the  full  fiscal  year,  and  (2)  the  rates  for  the  calendar 
year  during  which  such  fiscal  year  ends  shaU  apply  to  an  amount  of  each 
partner's  share  of  such  partnership  net  income   (determined  under  the  law 
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applicable  to  such  calendar  year)  equal  to  the  proportion  which  the  part  of  sncii 
fUcal  year  falling  within  such  calendar  year  bears  to  the  full  fiscal  year:  Pro 
vided,  That  in' the  case  of  a  personal  service  corporation  with  respect  to  a 
fiscal  year  beginning  in  1917  and  ending  in  1918,  the  amount  specified  in  elais^ 
(1)  shall  not  be  subject  to  normal  tax. 

PARTS  OF  INCOME  SUBJECT  TO  RATES  FOR  DIFFERENT  TSARS 

• 

Sec  206.  That  whenever -parts  of  a  taxpayer's  income  are  snbjeet  to  rates 
for  different  calendar  years,  the  part  subject  to  the  rates  for  the  most  recec: 
calendar  year  shall  be  placed  in  the  lower  brackets  of  the  rate  schedule  pro- 
vided in  this  title,  the  part  subject  to  the  rates  for  the  next  preceding  calendar 
year  shall  be  placed  in  the  next  higher  brackets  of  the  rate  schedule  applicable 
to  that  year,  and  so  on  until  the  entire  net  income  has  been  accounted  for.  In 
determining  the  income,  any  deductions,  exemptions  or  credits  of  a  kind  nc: 
plainly  and  properly  chargeable  against  the  income  taxable  at  rates  for  a  pre^ 
ceding  year  shall  first  be  applied  against  the  income  subject  to  rates  for  the 
most  recent  calendar  year:  but  any  balance  thereof  shall  be  applied  again ^ 
the  income  subject  to  the  rates  of  the  next  preceding  year  or  years  until  fully 
allowed. 

Part  II — Indiyiduals 

NORMAL  TAX 

See.  210.  That,  in  lieu  of  the  taxes  imposed  by  subdivision  (a)  of  seetieo  1 
of  the  Revenue  Act  of  1916  and  by  section  1  of  the  Revenue  Act  of  1917,  there 
shall  be  levied,  collected,  and  paid  for  each  taxable  year  upon  the  net  income 
of  every  individual  a  normal  tax  at  the  following  rates: 

(a)  For  the  calendar  year  1918,  12  per  centum  of  the  amount  of  the  net 
income  in  excess  of  the  credits  provided  in  section  216:  Provided,  That  in  the 
case  of  a  citizen  or  resident  of  the  United  States  the  rate  upon  the  first  $4,000 
of  such  excess  amount  shall  be  6  per  centum; 

(b)  For  each  calendar  year  thereafter,  8  per  centum  of  the  amount  of  the  net 
income  in  excess  of  the  credits  provided  in  section  216 :  Provided,  That  in  the 
case  of  a  citizen  or  resident  of  the  United  States  the  rate  upon  the  first  $4,000 
of  such  excess  amount  shall  be  4  per  centum: 

SURTAX 

Sec.  211.  (a)  That,  in  lieu  of  the  taxes  imposed  by  subdivision  (b)  of  section 
1  of  the  Revenue  Act  of  1916  and  by  wCction  2  of  the  Revenue  Act  of  1917, 
but  in  addition  to  the  normal  tax  imposed  by  section  210  of  this  Act,  there 
shall  be  levied,  collected,  and  paid  for  each  taxable  year  upon  the  net  income 
of  every  individual,  a  surtax  equal  to  the  sum  of  the  following: 

1  per  centum  of  the  amount  by  which  the  net  income  exceeds  $5,000  and  does 
not  exceed  $6,000; 

2  per  centum  of  the  amount  by  which  the  net  income  exceeds  $6,000  and  does 
not  exceed  $8,000; 
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3  per  centum  of  the  amount  by  which  the  net  income  exceeds  $8,000  and  does 
not  exceed  $10,000; 

4  per  centum  of  the  amount  by  which  the  net  income  exceeds  $10,000  and  does 
not  exceed  $12,000; 

5  per  centum  of  the  amount  by  which  the  net  income  exceeds  $12,000  and  does 
not  exceed  $14,000; 

6  per  centum  of  the  amount  by  which  the  net  income  exceeds  $14,000  and  does 
not  exceed  $16,000; 

7  per  centum  of  the  amount  by  which  the  net  income  exceeds  $16,000  and  does 
not  exceed  $18,000; 

8  per  centum  of  the  amount  by  which  the  net  income  exceeds  $18,000  and  does 
not  exceed  $20,000; 

9  per  centum  of  the  amount  by  whic]^  the  net  income  exceeds  $20,000  and  does 
not  exceed  $22,000; 

10  per  centum  of  the  amount  by  which  the  net  income  exceeds  $22,000  and 
does  not  exceed  $24,000 ; 

11  per  centum  of  the  amount  by  which  the  net  income  exceeds  $24,000  and 
does  not  exceed  $26,000; 

12  per  centum  of  the  amount  by  which  the  net  income  exceeds  $26,000  and 
does  not  exceed  $28,000; 

13  per  centum  of  the  amount  by  which  the  net  income  exceeds  $28,000  and 
does  not  exceed  $30,000 ;  \ 

14  per  centum'  of  the  amount  by  which  the  net  income  exceeds  $30,000  and 
does  not  exceed  $32,000 ; 

15  per  centum  of  the  amount  by  which  the  net  income  exceeds  $32,000  and 
does  not  exceed  $34,000 ; 

16  per  centum  of  the  amount  by  which  the  net  income  exceeds  $34,000  and 
does  not  exceed  $36,000 ; 

17  per  centum  of  the  amount  by  which  the  net  income  exceeds  $36  000  and 
does  not  exceed  $38,000 ; 

18  per  centum  of  the  amount  by  which  the  net  income  exceeds  $38,000  and 
does  not  exceed  $40,000 ; 

19  per  centum  of  the  amount  by  which  the  net  income  exceeds  $40,000  and 
docs  not  exceed  $42,000 ; 

20  per  centum  of  the  amount  by  which  the  net  income  exceeds  $42,000  and 
does  not  exceed  $44,000 ; 

21  per  centum  of  the  amount  by  which  the  net  income  exceeds  $44,000  and 
does  not  exceed  $46  000; 

22  per  centum  of  the  amount  by  which  the  net  income  exceeds  $46,000  and 
does  not  exceed  $48,000 ; 

23  per  (lentum  of  the  amount  by  which  the  net  income  exceeds  $48,000  and 
does  not  exceed  $50,000; 

24  per  centum  of  the  amount  by  which  the  net  income  exceeds  $50,000  and 
does  not  exceed  $52,000; 

25  per  centum  of  the'  amount  by  which  the  net  income  exceeds  $52,000  and 
does  not  exceed  $54,000; 

26  per  centum  of  the  amount  by  which  the  net  income  exceeds  $54,000  and 
does  not  exceed  $56,000 ; 
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27  per  oentum  of  the  amount  by  which  the  net  income  exceeds  $56,000  aad 
does- not  exceed  $58,000; 

28  per  centum  o^  the  amount  by  which  the  net  income  exceeds  $58,000  aad 
does  not  exceed  $60,000; 

29  per  centum  of  the  amount  by  which  the  net  income  exceeds  $60,000  and 
does  not  exceed  $62,000 ; 

30  per  centum  of  the  amount  by  which  the  net  income  exceeds  '$62,000  and 
does  not  exceed  $64,000; 

31  per  centum  of  the  amount  by  which  the  net  income  exceeds  $64,000  and 
does  not  exceed  $66,000; 

32  per  centum  of  the  amount  by  which  the  net  income  exceeds  $66,000  and 
does  not  exceed  $68,000 ;  t 

33  per  centum  of  the  amount  by  which  the  net  income  exceeds  $68,000  and 
does  not  exceed  $70,000; 

84  per  centum  of  the  amount  by  which  the  net  income  exceeds  $70,000  and 
does  not  exceed  $72,000; 

35  per  centum  of  the  amount  by  which  the  net  income  exceeds  $72,000  and 
does  not  exceed  $74,000 ;  , 

36  per  centum  of  the  amount  by  which  the  net  income  exceeds  $74,000  and 
does  not  exceed  $76,000; 

37  per  centum  of  the  amount  by  which  the  net  income  exceeds  $76,000  and 
does  not  exceed  $78,000 ; 

38  per  centum  of  the  amount  by  which  the  net  ineome  exceeds  $78,000  and 
does  not  exceed  $80,000; 

39  per  centum  of  the  amount  by  which  the  net  income  exceeds  $80,000  and 
does  not  exceed  $82,000 ;  ^ 

40  per  centum  of  the  amount  by  which  the  net  income  exceeds  $82,000  and 
does  not  ^ceed  $84,000 ; 

41  per  centum  of  the  amount  by  which  the  net  ineome  exceeds  $84,000  and 
does  not  exceed  $86,000; 

42  per  centum  of  the  amount  by  which  the  net  income  exceeds  $86,000  and 
does  not  exceed  $88,000; 

43  per  centum  of  the  amount  by  which  the  net  income  exceeds  $88,000  and 
does  not  exceed  $90,000; 

44  per  centum  of  the  amount  by  which  the  net  income  exceeds  $90,000  and 
does  not  exceed  $92,000 ; 

45  per  centum  of  the  amount  by  which  the  net  income  exceeds  $92,000  and 
does  not  exceed  $94,000; 

46  per  centum  of  the  amount  by  which  the  net  income  exceeds  $94,0Q0  and 
does  not  exceed  $96,000 ;     * 

47  per  centum  of  the  amount  by  which  the  net  income  exceeds  $96,000  and 
does  not  exceed  $98,000; 

48  per  centum  of  the  amount  by  which  the  net  income  exceeds  $98,000  and 
does  not  iexceed  $100,000. 

52  per  centum  of  the  amount  by  which  the  net  ineome  exceeds  $100,000  and 
does  not  exceed  $150,000; 

56  per  centum  of  the  amount  by  which  the  net  ineome  exceeds  $150  000  and 
does  not  exceed  $200,000; 
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60  per  eentym  of  the  amount  by  which  the  net  income  exceeds  $200,000  and 
does  not  exceed  $300,000;  ^ 

63  per  centom  of  the  amount  by  which  the  net  income  exceeds  $300,000  and 
does  not  exceed  $500,000; 

64  per  centum  of  the  amount  by  which  the  net  income  exceeds  $500,000  and 
does  not  exceed  $1,000,000;  * 

65  per  centum  of  the  amount  by  which  the  net  income  exceeds  $1,000,000. 

(b)  In  the  case  of  a  bona  fide  sale  of  mines,  oil  or  gas  wells,  (or  an^  in- 
terest therein,  where  the  principal  value  of  the  property  has  been  demon- 
strated by  prospecting  or  exploration  and  discovery  work  done  by  the  tax- 
payer, the  portion  of  the  tax  imposed  by  this  section  attributable  to  such 
sale  shall  not  exceed  20  per  centum  of  the  selling  price  of  such  property  or 
interest. 

NKF  INOOMB  DETINXD 

Sec  212.  (a)  That  in  the  case  of  an  individual  the  term  '^net  income" 
means  the  gross  income  as  defined  in  section  213,  less  the  deductions  allowed 
by  section  214. 

(b)  The  net  income  shall  be  computed  upon  the  basis  of  the  taxpayer's 
annual  accounting  period  (fiscal  year  or  calendar  year,  as  the  case  may  be) 
in  accordance  with  the  method  of  accounting  regularly  employed  in  keeping 
the  books  of  such  taxpayer;  but  if  no  such  method  of  accounting  has  been  so 
employed,  or  if  the  method  employed  does  not  clearly  reflect  the  income, 
Che  compuation  shall  be  made  upon  such  basis  and  in  such  maimer  as  in  the 
opinion  of  the  Commissioner  does  clearly  reflect  the  income.  If  the  tax- 
payer's annual  accounting  period  is  other  than  a  fiscal  year  as  defined  in 
section  ^00  or  if  the  taxpayer  has  no  annual  accounting  period  or  does  not 
keep  books,  the  net  income  shall  be  computed  on  the  basis  of  the  calendar  year. 

If  a  taxpayer  changes  his  accounting  period  from  fiscal  year  to  calendar 
year,  from  calendar  year  to  fiscal  year,  or  .from  one  fiscal  year  to  another, 
the  net  income  shall,  with  the  approval  of  the  Commissioner,  be  computed 
on  the  basis  of  such  new  accounting  period,  subject  to  the  provisions  of 
section  226. 

■  * 

6B0S8  INCOME  DZFINXD 

Bee.  213.  That  for  the  purposes  of  this  title  (except  as  otherwise  provided 
in  section  233)  the  term  "gross  income" — 

(a)  Includes  gains,  profits,  and  income  derived  from  salaries,  wages,  or  ^ 
compensation  for  personal  service  (including  in  the  case  of  the  President  of  ' 
the  United  States,  the  judges  of  the  Supreme  and  inferior  courts  of  the 
United  States,  and  all  other  officers  and  employees,  whether  elected  or  ap- 
pointed, of  the  United  States,  Alaska,  Hawaii,  or  any  political  subdivision 
thereof,  or  the  District  of  Columbia,  the  compensation  received  as  such), 
of  whatever  kind  and  in  whatever  form  paid,  or  from  professions,  Vocations, 
trades,  businesses,  commerce,  or  sales,  or  dealings  in  property,  whether  real 
or  personal,  growing  out  of  the  ownership  or  use  of  or  interest  in  suoh  prop- 
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erty;  also  from  interest,  rent,  dividends,  seeurities,  or  the  transaction  of  asj 
business  carried  on  for  gain  or  profit,  or  gains  or  profits  and  ineame  denied 
from  anj  source  whatever.  The  amount  of  all  such  items  shall  be  included 
in  the  gross  income  for  ^e  taxable  year  in  which  received  by  the  tazpaje?, 
r  unless,  under  methods  of  accounting  permitted  under  subdiviaioii  (h)  of 
section  212,  any  such  amounts  are  to  be  properly  accounted  for  as  of  t 
diiferent  period;  but 

(b)  Does  not  include  the  following  items,  which  shall  be  exempt  fram  taia- 
tion  under  this  title: 

(X)  The  proceeds  of  life  insurance  policies  paid  upon  the  death  of  the  is- 
sured  to  individual  beneficiaries  or  to  the  estate  of  the  insured; 

(2)  The  amount  received  by  the  insured  as  a  return  of  premium  or  premimsi 
paid  by  him  under  life  insurance,  endowment,  or  annuity  contracts,  either 
during  the  term  or  at  the  maturity  of  the  term  mentioned  in  the  eontraet  or 
upon  surrender  of  the  contract; 

(3)  The  value  of  property  acquired  by  gift,  bequest,  devise,  or  deseent  (bnt 
the  income  from  such  property  shall  be  included  in  gross  iflCome) ; 

(4)  Interest  upon  (a)  the  obligations  of  a  State,  Territory,  or  asj 
political  subdivision  thereof,  or  the  District  of  Columbia;  or  (b)  seeoritiff 
issued  under  the  provisions  of  the  Federal  Farm  Loan  Act  of  July  17,  1916: 
or  (e)  the  obligations  of  the  United  States  or  its  possesions;  or  (d)  boodf 
issued  by  the  War  Finance  Corporation;  Provided,  That  every  person  ownini? 
any  of  the  obligations,  securities  or  bonds  enumerated  in  clauses  (a),  (b),  (c) 
and  (d)  shall,  in  return  required  by  this  title,  submit  a  statement  ahovriae 
the  number  and  amount  of  such  obligations,  securities  and  bonds  owned  bj 
him  and  the  income  received  therefrom,  in  such  form  and  with  such  informs- 
tion  as  the  Commissioner  may  require.  In  the  case  of  obligations  of  the  United 
States  issued  after  September  1,  1917,  and  in  the  case  of  bonds  issued  by  the 
War  Finance  Corporation,  the  interest  shall  be  exempt  only  if  and  to  tha 
extent  provided  in  the  respective  Acts  authorizing  the  issue  thereof  as  amended 
and  supplemented,  ai|d  shall  be  excluded  from  gross  income  only  if  and  to 
the  extent  it  is  wholly  exempt  from  taxation  to  the  taxpayer  both  under  this 
title  and  under  Title  III; 

(5)  The  income  of  foreign  governments  received  from  investments  is 
the  United  States  in  stocks,  bonds,  or  other  domestic  securities,  owned  by 
such  foreign  governments,  or  from  interest  on  deposits  in  banks  in  the 
United  States  of  moneys  belonging  to  such  foreign  governments,  or  from  xnj 
other  source  within  the  United  States ; 

(6)  Amounts  received,  through  accident  or  health  insurance  or  under  work 
men's  compensation  acts,  as  compensation  for  personal  injuries  or  riekness, 
plus  the  amount  of  any  damages  received  whether  by  snit  or  agreement  on  ac- 
count of  such  injuries  or  sickness; 

(7)  Income  derived  from  any  public  utility  or  the  exercise  of  any  essential 
governmental  function  and  accruing  to  any  State,  Territory,  or  the  District  of 
Colimibia,  or  any  political  subdivision  of  a  State  or  Territory,  or  income  ae- 
cruing  to  the  government  of  any  possession  of  the  United  States,  or  anj 
political  subdivision  thereof. 

Whenever  any  State,  Territory,  or  the  District  of  Columbia,  or  any  pdlitieal 
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sQbdiyiaion  of  a  State  or  Territory,  prior  to  September  8,  1916,  entered  in  good 
faith  into  a  contract  with  any  person,  the.  object  and  purpose  of  which  is  to 
acquire,  construct,  operate,  or  maintain  a  public  utility,  no  tax  shall  be  levied 
under  the  provisions  of  this  title  upon  the  income  derived  from  the  operation  of 
such  pubUe  utility,  so  far  as  the  payment  thereof  will  impose  a  loss  or  burden 
upon  such  State,  Territory,  District  of  Columbia,  or  political  subdivision;  but 
this  provision  is  not  intended  to  confer  upon  such  person  any  financial  gain 
or  exemption  or  to  relieve  such  person  from  the  payment  of  a  tax  as  provided 
for  in  this  title  upon  the  part  or  portion  of  such  income  to  which  such  person 
is  entitled  under  such  contract; 

(8)  So  much  of  tlie  amount  received  during  the  present  war  by  aVperson  in 
the  military  or  naval  forces  of  the  CTnited  States  as  salary  or  compensation  in 
any  form  from  the  United  States  for  active  services  in  such  forces,  as  does  not 
exceed  $3,500. 

(c)  In  the  case  of  nonresident  alien  individuals,  gross  income  inchidet  only 
the  gross  income  from  sources  within  the  United  States,  including  interest  on 
bonds,  notes,  or  other  interest-bearing  obligations  of  residents,  corporate  or 
otherwise,  dividends  from  resident  corporations,  and  including  all  amounts 
received  (although*  paid  under  a  contract  for  the  sale  of  goods  or  otherwise) 
representing  profits  on  the  manufacture  and  disposition  of  goods  within  the 
United  States. 

0 

DEDUCnOKS  ALLOWED 

Sec.  21%.  (a)  That  in  computing  net  income  there  shall  be  aUowed  as 
deductions :  ' 

(1)  AH  the  ordinary  and  necessary  expenses  paid  or  incurred  during  the 
taxable  year  in  carrying  on  any  trade  or  business,  including  a  reasonable  allow- 
ance 'for  salaries  or  other  compensation  for  personal  services  actually  rendered, 
and  including  rentals  or  other  pa3rments  required  to  be  made  as  a  condition 
to  the  continmed  use  or  possession,  for  purposes  of  the  trade  or  business,  of 
property  to  which  the  taxpayer  has  not  taken  or  is  not  taking  title  or  in  which 
he  has  no  equity; 

(2)  All  interest  paid  or  accrued  within  the  taxable  year  on  indebtedness, 
except  on  indebtedness  incurred  or  continued  to  purchase  or  carry  obligations 
or  securities  (other  than  obligations  of  the  United  States  issued  after  Sep- 
tember 24,  1917) ,  the  interest  upon  which  is  wholly  exempt  from  taxation  under 
this  title  as  income  to  the  taxpayer,  or,  in  the  ease  of  a  non-resident  alien  in- 
dividual, the  proportion  of  such  interest  which  the  amount  of  his  gross  income 
from  sources  within  the  United  States  bears  to  the  amount  of  his  gross  income 
from  all  sources  within  and  without  the  United  States; 

(3)  Taxes  paid  or  accrued  within  the  taxable  year  imposed  (a)  by  the 
authority  of  the  United  States,  except  income,  war-profits  and  excess-profits 
taxes;  or  (b)  by  the  authority  of  any  of  its  possessions,  except  the  amount  of 

\  income,  war-profits  and  excess-profits  taxes  allowed  as  a  credit  under  section 
222 ;  or  (c)  by  the  authority  of  any*  State  or  Territory,  or  any  county,  school 
district,  municipality,  or  other  taxing  subdivision  of  any  State  or  Territory, 
not  including  those  assessed  against  local  benefits  of  a  kind  tending  to  increase 
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the  value  of  the  property  assesBed;  or  Td)  in  the  case  of  a  citizen  or  resided 
of  the  Uxiited  States,  by  the  authority  of  any  foreign  country,  ezeept  t^ 
amount  of  income,  war-profits  and  excess-profits  taxes  allowed  as  a  credit  usder 
section  222;  or  (e)  in  the  case  of  a  non-resident  alien  indiTidnal,  by  the  antbor 
ity  of  any  foreign  country  (except  income,  war-profits  and  exceas-profitB  tax& 
and  taxes  assessed  against  local  benefits  of  a  kind  tmding  to  imereaae  the  nhf 
of  the  properly  assessed),  upon  property  or  business; 

(4)  Losses  sustained  during  the  taxable  year  and  not  compensated  fbr  bj 
insurance  or  otherwise,  if  incurred  in  trade  or  business; 

(5)  Ix)sses  sustained  during  the  taxable  year  and  not  compensated  tor  bj  in- 
surance or  otherwise,  if  incurred  in  any  transaction  entered  into  for  pro^t 
though  not  connected  with  the  trade  or  business;  but  in  the  case  of  a  n^ 
resident  alien  individual  oily  as  to  such  transactions  within  the  United  States; 

(6)  Losses  sustained  during  the  taxable  year  of  property  not  connected  wit: 
the  trade  or  business  (but  in  the  ease  of  a  non-resident  alien  indiyidnal  oah 
property  within  the  United  States)  if  arising  ftom  fires,  storms,  shipwreck,  or 
other  casualty,  or  from  theft,  and  if  not  compensated  for  by  insorance  or 
otherwise; 

(7)  Debts  ascertained  to  be  worthless  and  charged  off  within  the  taiib> 
year; 

(8)  A  reasonable  allowance  for  the  exhaustion,  wear  and  tear  of  property 
used  in  the  trade  or  business,  including  a  reasonable  allowance  for  obeoleseeiice; 

(9)  In  the  case  of  buildings,  machinery,  equipment,  or  other  facilities,  con- 
structed, erected,  installed,  or  acquired,  on  or  after  April  6,  1917,  for  the  pro- 
duction of  articles  contributing  to  the  prosecution  of  the  present  war,  and  is 
the  case  of  vtBssels  constructed  or  acquired  on  or  after  such  date  for  the  trass- 
portation  of  articles  or*  men  contributing  to  the  prosecution  of  the  present  var, 
there  shall  be  allowed  a  reasonable  deduction  for  the  amortization  of  sneh  part 
of  the  cost  of  such  facilities  or  vessels  as  has  been  borne  by  the  taxpayer,  but 
not  again  including  any  amount  otherwise  allowed  under  this  title  or  previous 
Acts  of  Congress  as  a  deduction  in  computing  net  income.  At  any  time  withis 
three  years  after  the  termination  of  the  present'  war,  the  Oommiaidoiier  msr. 
and  at  the  request  of  the  taxpayer  shall,  reexamine  the  return,  and  if  he  then 
finds  as  a. result  of  an  appraisal  or  from  other  evidence  that  the  deduetiw 
originally  allowed  was  incorrect,  the  taxes  imposed  by  this  title  and  by  Titie 
III  for  the  year  or  years  atfected  shall  be  redetermined;  and 'the  amount  of 
tax  due  upon  such  redetermination,  if  any,  shall  be  paid  upon  notice  and 
demand  by  the  collector,  or  the  amount  of  tax  overpaid,  if  any,  shall  be  credited 
or  refunded  to  the  taxpayer  in  accordance  with  the  provisions  of  section  252; 

(10)  In  the  case  of  mines,  oil  and  gas  wells,  other  natural  deposits,  and 
timber,  a  reasonable  allowance  for  depletion  and  for  depreciation  of  improv^ 
ments,  according  to  the  peculiar  conditions  in  each  case,  based  upon  cost  in- 
cluding cost  of  development  not  otherwise  deducted:  Provided,  That  in  the 
case  of  such  properties  acquired  prior  to  March  1, 1913,  the  fair  market  value  of 
the  property  (or  the  taxpayer's  interest  therein)  on  that  date  shall  be  taken 
in  lieu  of  cost  up  to  that  date:  Provided  further,  That  in  the  case  of  minas, 
oil  and  gas  wells,  discovered  by  the  taxpayer,  on  or  after  March  1,  1913,  and 
not  acquired  as  the  result  of  purchase  of  a  proven  tract  or  lease,  where  the  is^ 
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market  value  of  the  property  is  materially  diflfproportionate  to  the  cost,  the 
depletion  allowance  shall  be  based  upon  the  fair  market  value  of  the  property 
at  the  date  of  the  discovery,  or  within  thirty  days  thereafter;  such  reasonable 
allowanee  in  all  the  above  cases  to  be  made  under  rules  and  regulations  to  be 
prescribed  by  the  Commissioner  with  the  approval  of  the  Secretary.  In  the 
case  of  leases  the  deductions  allowed  by  this  paragraph  shall  be  equitably 
apportioned  between  the  lessor  and  lessee; 

(11)  Gontributions  or  gifts  made  within  the  taxable  year  to  e5ri>orations 
organized  and  operated  exclusively  for  religious,  charitable,  scientific,  or  edu- 
cational purposes,  or  for  the  prevention  of  cruelty  to  children  or  animals,  no 
part  of  the  net  earnings  cf  which  inures  to  the  benefit  of  any  private  stock- 
holder or  individual,  or  to  the  special  fund  for  vocational  rehabilitation  author- 
ized by  section  7  of  the  Vocational  Behabilitation  Act,  to  an  amount  not  in  ex- 
cess of  15  per  centum  of  the  taxpayer's  net  income  as  computed  without  the 
benefit  of  this  flaragraph.  Such  contributions  or  gifts  shall  be  allowable  as 
deductions  only  if  verified  under  rules  and  regulations  prescribed  by  the  Com- 
missioner, with  the  approval  of  the  Secretary.  In  the  case  of  a  non-resident 
alien  individual  this  deduction  shall  be  allowed  only  as  to  contributions  or 
gifts  made  to  domestic  corporations,  or  to  such  vocatiohal  rehabilitation  fund; 

(12)  (a)  At  the  time  of  filing  return  for  the  taxable  year  1918  a  taxpayer 
may  file  a  claim  in  abatement  based  on  the  fact  that  he  has  sustained  a  sub- 
stantial loss  (whether  or  not  actually  realized  by  sale  or  other  disposition)  re- 
sulting from  any  material  reduction  (not  due  to  temporary  fiuctuation)  of  the 
value  of  the  inventory  for  such  taxable  year,  or  from  the  actual  payment  after 
the  clo!<e  of  such  taxable  year  of  rebates  in  pursuance  of  contracts  entered 
into  during  such  year  upon  sales  made  during  such  year.  In  such  case  pa3rment 
of  the  amount  of  the  tax  covered  by  such  claim  shall  not  be  required  until  the 
claim  is  decided,  but  the  taxpayer  shall  accompany  his  claim  with  a  b<md  in 
double  the  amount  of  the  tax  covered  by  the  claim,  with  sureties  satisfactory  to 
the  Commissioner,  conditioned  for  the  payment  of  any  part  of  such  tax  found  to 
be  due,  with  interest.  If  any  part  of  such  claim  is  disallowed  then  the  re- 
mainder of  the  tax  due  shall  on  notice  and  demand  by  the  collector  be  paid 
by  the  taxpayer  with  interest  at  the  rate  of  1  per  centum  per  month  from  the 
time  the  tax  would  have  been  due  had  no  such  claim  been  filed.  If  it  is  shown 
to  the  satisfaction  of  the  Commissioner  that  such  substantial  loss  has  been 
sustained,  then  in  computing  the  tax  imposed  by  this  title  the  amount  of  such 
loss  shall  be  deducted  from  the  net  income,  (b)  If  no  such  daim  is  filed, 
but  it  is  shown  to  the  satisfaction  of  the  Commissioner  that  during  the  tax-  ' 
able  year  1919  the  taxpayer  has  sustained  a  substantial  loss  of  the  character 
above  described  then  the  amount  of  such  loss  shall  be  deducted  from  the 
net  income  for  the  taxable  year  1918  and  the  tax  imposed  by  this  title  for 
such  year  shall  be  redetermined  accordingly.  Any  amount  found  to  be  due  to 
the  taxpayer  upon  the  basis  of  such  redetermination  shall  be  credited  or  re- 
funded to  the  taxpayer  in  accordance  with  the  provisions  of  section  262. 

(b)  In  the  case  of  a  non-resident  alien  individual  the  deductions  allowed  in 
paragraphs  (1),  (4),  (7),  (8),  (9),  (10)  and  (12),  and  clause  (e)  of  para- 
graph (3),  of  subdivision  (a)  shall  be  allowed  only  if  and  to  the  extent  that 
they  are  connected  with  income  arising  friHn  a  source  within  the  United  States; 

r.T.— e2 
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and  the  proper  apportionment  and  allocation  of  the  deductions  ^witk  xe^e^. 
to  sources  of  income  within  and  without  the  United  States  shall  be  deterab^: 
under  rules  and  regulations  prescribed  by  the  Commissioner  wiih  ttie  apprc^ 
of  the  Secretary. 

CCBMB  NOT  DKEnXGTIBLB 

See.  215^  That  in  eomputing  net  income  no  deduction  shall  in  any  case  ^ 
allowed  in  respect  of— 

(a)  Personal,  Vmng,  or  family  expenses; 

(b)  Any  amount  paid  out  for  new  buildings  or  for  permanent  impraremeLt^ 
or  betterments  made  to  increase  the  value  of  any  property  or  estate; 

(c)  Any  amount  expended  in  restoring  property  or  in  making  good,  the  s 
haustion  thereof  for  which  an  allowance  is  or  has  been  made;  or 

(d)  Premiums  paid  on  any  life  insurance  policy  covering  the  life  of  sz-j 
officer  or  employee,  or  of  any  person  financially  interested  in  any  trade  e 
business  carried  on  by  the  taxpayer,  when  the  taxpayer  is  direct^  or  is- 
directly  a  beneficiary  under  such  poU^. 

OUDITS  ALLOWH> 

Sec  216.  That  for  the  purpose  of  the  normal  tax  only  tiiere  shall  be  aJUrmc 
the  fallowing  credits: 

(a)  The  amount  received  as  dividends  from  a  corporation  which  is  taxab> 
under  this  title  upon  its  net  income,  and  amounts  received  as  dividends  fron 
a  personal  service  corporation  out  of  earnings  or  profits  upon  which  ineosae 
tax  has  been  imposed  by  Act  of  Oongress; 

(b)  The  amount  received  as  interest  upon  obligations  of  the  United  Statei 
and  bonds  issued  by  the  War  Finance  Corporation,  which  is  included  in  gross 
income  under  section  213; 

(c)  In  the  case  of  a  single  person,  a  personal  exemption  of  $1,000,  or  Jz 
the  case  of  the  head  of  a  family  or  a  married  person  living  with  husband  &r 
wife,  a  personal  exemption  of  $2,000.  A  husband  and  wife  living  together  shsL 
receive  but  one  personal  exemption  of  $2,000  against  their  aggregate  net  is- 
come;  and  in  case  they  make  separate  returns,  the  personal  exemptum  of 
$2,000  may  be  taken  by  either  or  divided  between  them; 

(d)  $200  for  each  person  (other  than  husband  or  wife)  dependent  npoi 
and  receiving  his  chief  support  from  the  taxpayer,  if  such  dependent  pecsos 
is  under  eighteen  years  of  age  or  is  incapable  of  sdf -support  because  mentaDj 
or  physically  defective. 

(e)  In  the  case  of  a  non-resident  alien  individual  who  is  a  citisen  or  suhjeet 
of  a  country  whjch  imposes  an  income  tax,  the  credits  allowed  in  subdivisbsf 
(c)  and  (d)  shall  be  allowed  only  if  such  country  allows  a  similar  eredit  to 
citizens  of  the  United  States  not  residing  in  such  country. 

NON-BXSIDXNT  ALIXN8 — ^ALLOWAKCX  OT  DXDUGTIOKB  AND  GBJEDISB 

Sec.  217.  That  a  non-resident  alien  individual  shall  receive  the  b«ieAt  of  tbe 
deductions  and  credits  allowed  in  this  title  only  by  filing  or  eaumog  to  he 
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filed  wifh  the  collector  a  tme  and  accurate  retam  of  hia  total  income  received 
from  all  eourcea  Corporate  or  otherwise  in  the  United  StateS)  in  the  manner 
prescribed  by  this  title,  including  therein  all  the  information  which  th^  Com- 
missioner maj  deem  neeessaiT'  for  the  caleolation  of  such  deductions  and 
credits:  Provided,  That  the  benefit  of  the  credits  allowed  in  snbdivhdons  (c) 
and  (d)  of  section  216  may,  in  the  discretion  of  the  Commissioner,  and  except 
ae  otherwise  provided  in  subdivision  (e)  of  that  section,  be  receive^  by  filing 
a  claim  therefor  with  the  withholding  agent.  In  ease  of  failure  to  file  a  return, 
the  collector  shall  collect  the  tax  on  suoh  income,  and  all  property  belonging 
to  such  non-resident  alien  individual  shaU  be  lii^le  to  distraint  for  the  tax. 

PABTNXB8HIP8  AND  PERSONAL  SBVIOB  OQIPOftAnONB 

See.  218.  (a)  That  individuals  carrying  on  business  in  partnership  shall  be 
liable  for  income  tax  only  in  their  individual  capacity.  There  shall  be  included 
in  computing  the  net  income  of  each  partner  his  distributive  share,  whether 
distribiited  or  not,  of  the  net  income  of  the  partnership  for  the  taxable  year,  or, 
if  his  net  income  for  such  taxable  year  is  computed  upon  the  basis  of  a  period 
different  from  that  upon  the  basis  of  which  the  net  income  of  the  partnership 
is  computed,  then  his  distributive  share  of  the  net  income  of  the  partnership 
for  any  accounting  period  of  the  partnership  ending  within  the  fiscal  or  calendar 
year  upon  the  basis  of  which  the  partner 's  net  income  is  computed. 

The  partner  shall,  for  the  purpose  of  the  normal  tax,  Be  allowed  as  eredits, 
in  addition  to  the  credits  allowed  to  him  under  section  216,  his  proportionate 
share  of  such  amounts  specified  in  subdivisions  (a)  and  (b)  of  section  216 
as  are  received  by  the  partnership. 

(b)  If  a  fiscal  year  of  a  partnership  ends  during  a  calendar  year  for  which 
the  rates  of  tax  differ  from  those  for  the  jnreceding  calendar  year,  then  (1)  the 
rates  for  such  preceding  calendar  year  shall  apply  to  an  amount  of  each 
partner's  share  of  such  partnership  net  income  equal  to  the  proportion  which 
the  part  of  such  fiscal  year  falling  within  such  calendar  year  bears  to  the  full 
fiscal  year,  and  (2)  the  rates  for  the  calendar  year  during  which  such  fiscal 
year  ends  shall  apply  to  the  remainder. 

(c)  In  the  case  of  an  individual  member  of  a  partnership  which  makes 
return  for  a  fiscal  year  beginning  in  1917  and  ending  in  1918,  his  proportionate 
share  of  any  excess-profits  tax  imposed  upon  the  partnership  under  the  Bevenue 
Act  of  1917  with  respect  to  that  part  of  such  fiscal  year  falling  in  1917,  shall, 
for  the  purpose  of  determining  the  tax  imposed  by  this  title,  be  credited  against 
that  portion  of  the  net  income  embraced  in  his  personal  return  for  the  taxable 
year  1918  to  which  the  rates  for  1917  apply. 

(d)  The  not  income  of  the  partnership  shall  be  computed  in  the  same 
manner  and  on  the  same  basis  as  provided  in  section  212  except  that  the 
deduction  provided  in  paragraph  (11)  of  subdivision  (a)  of  section  214  diaH 
not  be  allowed. 

(e)  Personal  service  corporations  shall  not  be  subject  to  taxation  under  this 
title,  but  the  individual  stockholders  thereof  shall  be  taxed  in  the  same  manner 
as  the  members  of  partnerships.  All  the  provisions  of  this  title  relating  to 
partnerships  and  >  the  members  thereof  shall  so  far  as  praetioable  apply  to 
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lieraonal  serrioe  oorporatioiu  and  the  stockholders  thereof:  Provided,  That 
for  the  purpose  of  thi»  sabdivision  amounts  distributed  by  a  personal  aearice 
corporation  during  its  taxable  year  shall  be  accounted  for  by  the  distribnteea; 
and  any  portion  of  the  net  income  remaining  undistributed  at  the  doee  of  its 
taxable  year  shall  be  accounted  for  by  the  stockholders  of  such  corporatium  as 
the  close  of  its  taxable  year  in  proportion  to  tiieir  respeetiye  sharee. 

SBTATBS  AMD  TEOBTB 

Sec.  219.  (a)  That  the  tax  imposed  by  sections  210  and  211  shall  apply  to 
the  income  of  estates  or  of  any  kind  of  property  held  in  trusty  including — 

(1)  Income  received  by  estates  of  deceased  persons  during  the  period  cf 
administration  or  settlement  of  the  estate; 

(2)  Income  accumulated  in  trust  for  the  benefit  of  unborn  or  unasoertained 
persons  or  persons  with  contingent  interests; 

(3)  Income  held  for  future  distribution  under  the  terms  of  the  win  or 
trust;  and 

(4)  Income  which  ia  to  be  distributed  to  the  beneficiaries  periodieaBy, 
whether  or  not  at  regular  intervals,  and  the  income  collected  by  a  guardian  of 
an  infant  to  be  held  or  distributed  as  the  court  may  direct. 

(b)  The  fiduciary  shall  be  responsible  for  making  the  return  of  income  for 
the  estate  or  trust  for  which  he  acts.  The  net  income  of  the  estate  or  tnxst 
fhall  be  computed  in  the  same  manner  and  on  the  same  basb  as  provided  in 
section  212,  except  that  there  shall  also  be  allowed  as  a  deduction  (in  liea  of 
the  deduction  authorized  by  paragraph  (11)  of  subdivision  (a)  of  section  214) 
any  part  of  the  gross  income  which,  pursuant  to  the  terms  of  the  will  or  deed 
creating  the  trust,  is  during  the  taxable  year  paid  to  or  permanently  set  asidf 
for  the  United  States,  any  State,  Territory,  or  any  political  subdivision  thereot 
or  the  District  of  Columbia,  or  any  corporation  organized  and  operated  ex 
dusively  for  religious,  charitable,  scientific,  or  educational  purposes,  or  for 
the  prevention  of  cruelty  to  children  or  animals,  no  part  of  the  net  earning 
of  which  inures  to  the  benefit  of  any  private  stoeUiolder  or  individual;  and  is 
cases  under  paragraph  (4)  of  subdivision  (a)  of  this  section  the  fiduciary  shall 
include  in  the  return  a  statement  of  each  beneficiary's  distributive  share  of 
such  net  income,  whether  or  not  distributed  before  the  close  of  the  taxabb 
year  for  which  the  return  is  made. 

(c)  In  cases  under  paragraph  (1),  (2),  or  (3)  of  subdivision  (a)  the  tax 
fib  an  be  imposed  upon  the  net  income  of  the  estate  or  trust  and  shall  be  paii 
by  the  fiduciary,  except  that  in  determining  the  net  income  of  the  estate  of  anr 
deceased  person  during  the  period  of  administration  or  settlement  there  may  be 
deducted  the  amount  of  any  income  properly  paid  or  credited  to  any  legatee, 
heir  or  other  beneficiary.  In  such  cases  the  estate  or  trust  shall,  for  the 
purpose  of  the  normal  tax,  be  allowed  the  same  eredita  as  are  allowed  to  mxigie 
persons  under  section  216. 

(d)  In  cases  under  paragraph  (4)  of  subdivision  (a),  and  in  the  ease  of 
any  income  of  an  estate  during  the  period  of  administration  or  settlement  per 
mlttcd  by  subdivision  (o)  to  be  deducted  from  the  net  income  upon  wbick 
tax  is  to  be  paid  by  the  fiduciary,  the  tax  shall  not  be  paid  by  the  fiduciary. 
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but  there  shall  be  included  in  computing  the  net  income  of  each  benefi- 
ciarj  his  distributive  share,  whether  distributed  or  not,  of  the  net  income 
of  the  estate  or  trust  for  the  taxable  year,  or,  if  his  net  income  for  such  tax- 
able'  year  is  computed  upon  the  basis  of  a  period  different  from  that  upon 
the  basis  of  which  the  net  income  of  the  estate  or  trust  is  computed,  then 
his  distributive  share  of  the  net  income  of  the  estate  or  trust  for  any  account- 
ing period  of  such  estate  or  trust  ending  within  the  fiscal  or  calendar  year 
upon  the  basis  of  which  such  beneficiary's  net  income  is  computed.  In  such 
cases  the  beneficiary  shall,  for  the  purpose  of  the  normal  tax,  be  allowed  as 
credits  in  addition  to  the  creclits  allowed  to  him  under  section  216,  his  pro- 
portionate share  of  such  amounts  specified  in  subdivisions  (a)  and  (b)  of 
section  216  as  are  received  by  the  estate  or  trust. 

PBOnrs   OF   CKMIPOEATIONS   TAXABLE   TO   STOCKHOLDSSS 

Sec.  220.  That  if  any  corporation,  however  created  or  organized,  is  formed  \ 

or  availed  of  for  the  purpose  of  preventing  the  imposition  of  the  surtiu  upon 
its  stockholders  or  members  through  the  medium  of  permitting  its  gains  and 
profits  to  accumulate  inetead  of  being  divided  or  distributed,  such  corpora- 
tion shall  not  be  subject  to  the  tax  imposed  by  section  230,  but  the  stock- 
holders or  members  thereof  shall  be  subject  to  taxation  under  this  title  in 
the  same  manner  as  provided  in  subdivision  (e)  of  section  218  in  the  case 
^  of  stockholders  of  a  personal  service  corporation,  except  that  the  tax  imposed 
by  Title  III  shall  be  deducted  from  the  net  income  of  the  corporation  before 
the  computation  of  the  proportionate  share  of  each  stockholder  or  member. 
The  fact  that  any  corporation  is  a  mere  holding  company,  or  that  the  gains 
and  profits  are  permitted  to  accumulate  beyond  the  reasonable  needs  of  the 
business,  shall  be  prima  facie  evidence  of  a  purpose  to  escape  the  surtax; 
but  the  fact  that  the  gains  and  profits  are  in  any  caee  permitted  to  accumu- 
late and  become  surplus  shall  not  be  construed  as  evidence  of  a  purpose  to 
escape  the  tax  in  such  case  unless  the  Commissioner  certifies  that  in  his  opin- 
ion such  accumulation  is  unreasonable  for  the  purposes  of  the  business.  When 
requested  by  the  Commissioner,  or  any  collector,  every  corporation  shall  for- 
ward to  him  a  correct  statement  of  such  gains  and  profits  and  the  names 
and  addresses  of  the  individuals  or  shareholders  who  would  be  entitled  to 
the  same  if  divided  or  distributed,  and  of  the  amounts  that  would  be  pay- 
able to  each. 

PAYMENT  OF  TAX  AT  SOUBOB 

See.  221.  (a)  That  all  individuals,  corporations  and  partnerships,  in  what- 
ever capacity  acting,  including  lessees  or  mortgagors  of  real  or  personal  prop- 
erty, fiduciaries,  employers,  and  all  officers  and  employees  of  the  United  States, 
having  the  control,  receipt,  custody,  disposal,  or  payment,  of  interest,  rent, 
salaries,  wages,  premiums,  annuities,  compensations,  remunerations,  emolu- 
ments, or  other  fixed  or  determinable  annual  or  periodical  gains,  profits,  and 
income,  of  any  non-resident  alien  individual  (other  than  income  received  as 
dividends  from  a  corporation  which  is  taxable  under  this  title  upon  its  net 


982  APPENDIX 

«  ineome)  shall  (except  in  the  cases  provided  for  in  subdivisioii  (b)  and  a 
cept  as  otherwise  provided  in  regulations  prescribed  by  the  CommiasissrT 
under  section  217)  deduct  and  withhold  from^such  annual  or  periodical  g&^^ 
profits,  and  income  a  tax  equal  to  8  per  centum  thereof:  Provided,  Th3t  ti' 
Commissioner  may  authorize  such  tax  to  be  deducted  and  withheld  fross  :i 
interest  upon  anj  securities  the  owners  of  which  are  not  known  to  the  ^.ti 
holding  agent. 

(b)  In  anj  case  where  bonds,  mortgages,  or  deeds  of  trust,  or  otber  sz. 
lar  obligations  of  a  corporation  contain  a  contract  or  provision   by   wb: 
the  obligor  agrees  to  pay  any  portion  of  the  tax  imposed  by  tfaia  title  np*^ 
the  obligee,  or  to  reimburse  the  obligee  for  any  portion  of  the  tax,  or  to  p^j 
the  interest  without  deduction  for  any  tax  which  the  obligor  may  be  reqnir:: 
or  permitted  to  pay  thereon  or  to  retain  therefrom  ,under  any   law  of  t'zf 
United  States,  the  obligor  shall  deduct  and  withhold  a  tax  equal   to  2  yi 
centum  of  the  interest  upon  such  bonds,  mortgages,  deeds  of  trust,  or  o!^^t 
obligations,  whether  such  interest  is  payable  annually  or  at  shorter  or  lo&^-r 
periods  and  whether  payable  to  a  non-resident  alien  individuaUy  or  to  ac  ii 
dividual  citizen  or  resident  of  the  United  States  or  to  a  partnership:    Pro- 
vided, That  the  Commissioner  may  authorize  such  tax  to  be  deducted  £3i 
withheld  in  the  ease  of  interest  upon  any  such  bonds,  mortgages,  deeds  of  trjc 
or  other  obligations,  the  owners  of  which  are  not  known  to  the  withholdinf 
agent.    Such  deduction  and  withholding  shall  not  be  required  in  the  ease  o: 
a  citizen  or  resident  entitled  to  receive  such  interest,  if  he  files  with  the  with- 
holding agent  on  or  before  February  1,  a  signed  notice  in  writing  daimin^ 
the  benefit  of  the  credits  provided  in  subdivisions   (c)   and   (d)    of  aeetioz 
216;  nor  in  the  case  of  a  non-resident  alien  individual  if  so  provided  for  is 
reg^ulations  prescribed  by  the  Commissioner  under  section  217. 

(c)  Every  individual,  corporation,  or  partnership  required  to  deduct  scd 
withhold  any  tax  under  this  section  shall  make  return  thereof  on  or  befo» 
March  first  of  each  year  and  shall  on  or  before  June  fifteenth  pay  the  tax 
to  the  official  of  the  United  States  Government  authorized  to  receive  it.  "Eveij 
such  individual,  corporation,  or  partnership  is  hereby  made  liable  for  sof^ 
tax  and  is  hereby  indemnified  against  the  claims  and  demands  of  any  iodi 
vidual,  corporation,  or  partnership  for  the  amount  of  any  payments  msU 
ill  accordance  with  the  provisions  of  this  section.  ' 

I 

(d)  Income  upon  which  any  tax  is  required  to  be  withheld  at  the  soorc? 
I  under  this  section  shall  be  included  in  the  return  of  the  recipient  of  suc^ 

income,  but  any  amount  of  tax  so  withheld  shall  be  credited  against  the  amocnt 
of  income  tax  as  computed  in  such  return. 

(e)  If  any  tax  required  under  this  section  to  be  deducted  and  withbe^d 
is  paid  by  the  recipient  of  the  income,  it  shall  not  be  re-collected  from  the 
witiiholding  agent;  nor  in  cases  in  which  the  tax  is  so  paid  shall  any  penaltj 
be  imposed  upon  or  collected  from  the  recipient  of  the  ineome  or  the  with- 
holding agent  for  failure  to  return  or  pay  the  same,  unless  such  failure  was 
fraudulent  and  for  the  purpose  of  evading  payment. 
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CREDIT  rOB  TAXIS 

Bee.  222.  (a)  That  the  tax  computed  undeT  Part  II  of  thia  title  shall  be 
credited  with: 

(1)  In  the  case  of  a  citizen  of  the  United  States,  the  amount  of  any  in- 
come,  war-profits  and  excess-profits  taxes  paid  during  the  taxable  year  to 
any  foreign  country,  upon  income  derived  from  sources  therein,  or  to  any 
possession  of  the  United  States;  and 

(2)  In  the  case  of  a  resident  of  the  United  States,  the  amount  of  any  such 
taxes  paid  during  the  taxable  year  to  any  possession  of  the  United  States; 
and 

(3)  In  the  case  o£  an  alien  resident  of  the  United  States  who  is  a  citizen 
or  subject  of  a  foreign  country,  the  amount  of  any  such  taxes  paid  during 
the  taxable  year  to  such  country,  upon  income  derived  from  sources  there- 
in, if  such  country,  in  imposing  such  taxes,  allows  a  similar  credit  to  citi- 
zens of  the  United  States  residing  in  such  country;  and 

(4)  In  the  case  of  any  such  individual  who  is  a  member  of  a  partnership 
or  a  beneficiary  of  an  estate  or  trust,  his  proportionate  share  of  such  taxes 
of  the  partnership  or  the  estate  or  trust  paid  during  the  taxable  year  to  a 
foreign  country  or  to  any  possession  of  the  United  States,  as  the  case  may  be. 

(b)  If  accrued  taxes  when  paid  differ  from  the  amounts  claimed  as  credits 
by  the  taxpayer,  or  if  any  tax  paid  is  refunded  in  whole  or  in  part,  the  tax- 
payer shall  notify  the  Commissioner  who  shall  redetermine  the  amount  of 
the  tax  due  under  Part  II  of  this  title  for  the  year  or  years  affected^  and 
the  amount  of  tax  due  upon  such  redetermination,  if  any,  shall  be  paid  by 
the  taxpayer  upon  notice  and  demand  by  the  collector,  or  the  amount  of  tax 
overpaid,  if  any,  shall  be  credited  or  refunded  to  the  taxpayer  in  accordance 
with  the  provisions  of  section  252.  In  the  case  of  such  a  tax  accrued  hxkt 
not  paid,  the  Commissioner  as  a  condition  precedent  to  the  allowance  of  this 
credit  may  require  the  taxpayer  to  give  a  bond  with  sureties  satisfactory  to 
and  to  be  approved  by  the  Commissioner  in  such  penal  sum  as  the  Commissioner 
may  require,  conditioned  for  the  payment  by  the  taxpayer  of  any  amount 
of  tax  found  due  upon  any  such  redetermination;  and  the  bond  herein  pre- 
scribed shall  contain  such  further  conditions  as  the  Commissioner  may  require. 

(c)  These  credits  shall  be  allowed  only  if  the  taxpayer  furnishes  evidence 
satisfactory  to  the  Commissioner  showing  the  amount  of  income  derived  from 
sources  within  such  foreign  country  or  such  possession  of  the  United  States, 
and  an  other  information  necessary  for  the  computation  of  such  credits. 

INDIVIDUAL  KKTUKNB 

Sec.  223.  That  every  individual  having  a  net  income  for  the  taxable  year 
of  $1,000  or  over  if  single  or  if  married  and  not  living  with  husband  or  wife, 
or  of  $2,000  or  over  if  married  and  living  with  husband  or  wife,  shall  make 
under  oath  a  return  stating  specifically  the  items  of  his  gross  income  and  the 
deductions  and  credits  allowed  by  this  title.  If  a  husband  and  wife  living 
together  have  an  aggregate  net  income  of  $2,000  or  over,  each  shall  make 
such  a  return  unless  the  income  of  each  is  included  in  a  single  joint  return. 
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If  the  taxpayer  is  unable  to  make  his  qwn  return,  the  return  shall  be  mk^ 
hy  a  duly  authorized  agent  (ht  by  the  guai^dian  or  other  person  charged  wiii 
the  care  of  the  person  or  property  of  sueh  taxpayer. 

PASTNIBfiHIP  BETUENS 

Sec  224.  That  eveiy  partnership  shall  make  a  return  for  each  taxable  yeir 
stating  specifically  the  items  of  its  gross  income  and  the  deductions  allowrl 
by  this  title,  and  shall  include  in  the  return  the  names  and  addresses  of  tk 
individuals  who  would  be  entitled  to  share  in  the  net  income  if  distribute: 
and  the  amount  of  the  distributive  share  of  each  individual.  The  retom  tkil 
be  sworn  to  by  any  one  of  the  partners. 

rmUOIA&Y  RETURNS 

Sec.  225.  That  every  fiduciary  (except  receivers  appointed  by  authority  d 
law  in  possession  of  part  only  of  the  property  of  an  individual)  shall  maki 
under  oath  a  return  for  the  individual,  estate  or  trust  for  which  he  acts  (Ir 
if  the  net  income  of  such  individual  is  $1,000  or  over  if  dingle  or  if  marries! 
and  not  living  with  husband  or  wife,  or  $2,000  or  over  if  married  and  liTk£ 
with  husband  or  wife,  or  (2)  if  the  net  income  of  such  estate  or  trust  is  ll.O'IO 
or  over  or  if  any  beneficiary  of  such  estate  or  trust  is  a  non-resident  alien, 
stating  specifically  the  items  of  the  gross  income  and  the  deductions  u'- 
credits  allowed  by  this  title.  Under  such  regulations  as  the  Obmrnisnooer 
with  the  aproval  of  the  Secretary  may  prescribe,  a  return  made  by  one  of  tvo 
or  more  joint  fiduciaries  and  filed  in  the  office  of  the  collector  of  the  distrkt 
where  such  fiduciary  resides  shall  be  a  sufficient  compliance  with  the  ahoT? 
requirement  The  fiduciary  shall  make  oath  that  he  has  sufficient  knowledge 
of  the  affairs  oj^  such  individual,  estate  or  trust  to  enable  him  to  make  the 
return,  and  that  the  same  is,  to  the  best  of  his  knowledge  and  belief,  tne 
and  correct 

Fiduciaries  required  to  make  returns  under  this  Act  shall  be  flobjeet  to 
all  the  provisions  of  this  Act  which  apply  to  individuals. 

'  RETURNS   WHEN  ACCOUNTINa   PERIOD  CHANGED 

Sec.  226.  That  if  a  taxpayer,  with  the  aproval  of  the  Commissioner,  ehanges 
the  basis  of  computing  net  income  from  fiscal  year  to  calendar  year  a  separate 
return  shall  be  made  for  the  period  between  the  close  of  the  last  fiscal  jesr 
for  which  return  was  made  and  the  following  December  thirty-first  If  tie 
change  is  from  calendar  year  to  fiscal  year,  a  separate  return  shall  be  mad^ 
for  tlie  period  between  the  close  of  the  last  calendar  year  for  which  retnrE 
was  made  and  the  date  designated  as  the  close  of  the  fiscal  year.  If  tbe 
change  is  from  one  fiscal  year  to  another  fiscal  year  a  separate  return  sbsl] 
be  made  for  the  period  between  the  close  of  the  former  fiscal  year  and  tk 
date  designated  as  the  close  of  the  new  fiscal  year.  If  a  taxpayer  making  bi> 
first  return  for  income  tax  keeps  his  accounts  on  the  basis  of  a  fiscal  year 
ho  shall  make  a  separate  return  for  the  period  between  the  beginning  of  tlte 
calendar  year  in  which  such  fiscal  year  ends  and  the  end  of  such  fiscal  year. 
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In  all  of  the  above  cases  the  net  income  shall  be  computed  on  the  basis  of 
sueh  period  for  which  separate  return  is  made,  and  the  tax  shall  be  paid  there- 
on at  the  rate  for  the  calendar  year  in  whkh  such  period  is  included;  and 
the  credits  provided  in  subdivisions  (c)  and  (d)  of  section  216  shall  be  re- 
duced respectively  to  amounts  which  bear  the  same  ratio  to  the  full  credits 
X^rovided  in  such  subdivisions  as  the  number  of  months  in  such  period  bears 
to  twelve  months. 

TIME   AND   PLACE  FOR   TILINO  RSFUBNS 

Sec.  227.  (a)  That  returns  shall  be  made  on  or  before  the  fifteenth  day 
of  the  third  month  following  the  dose  of  the  fiscal  year,  or,  if  the  return 
is  made  on  the  basis  of  the  calendar  year,  then  the  return  shall  be  made  on 
or  before  the  fifteenth  day  of  March.  The  Commissioner  may  grant  a  rea- 
sonable extension  of  time  for  filing  returns  whenever  in  his  judgment  good 
cause  exists  and  shall  keep  a  record  of  every  such  extension  and  the  reason 
therefor.  Except  in  the  case  of  taxpayers  who  are  abroad,  no  such  exten- 
sion shall  be  for  more  than  six  months.  * 

(b)  Returns  shall  be  made  to  the  collector  for  the  district  in  which  is  lo- 
cated the  legal  residence  or  principal  place  of  business  of  the  person  making 
the  return,  or,  if  he  has  no  legal  residence  or  principal  place  of  business  in 
the  United  States,  then  to  the  collector  at  Baltimore,  Maryland. 

UNDERSTATEMENT  IN  RETURNS 

Sec.  328.  That  if  the  collector  or  deputy  collector  has  reason  to  believe  that 
the  amount  of  any  income  returned  is  understated,  he  shall  give  due  notice 
to  the  taxpayer  making  the  return  to  show  cause  why  the  amount  of  the  re- 
turn should  not  be  increased,  and  upon  proof  of  the  amount  understated, 
may  increase  the  same  accordingly.  Such  taxpayer  may  furnish  sworn  testi- 
mony to  prove  any  relevant  facts  and  if  dissatisfied  with  the  decision  of  the 
collector  may  appeal  to  the  Commissioner  for  his  decision,  under  such  rules 
of  procedure  as  may  be  prescribed  by  the  Commissioner  with  the  approval 
of  the  Secretary. 

Part  III — Corporations 

TAX  ON  CORPORATIONS 

Sec  230.  (a)  That,  in  lieu  of  the  taxes  imposed  by  section  10  of  the  Revenue 
Act  of  1916,  as  amended  by  the  Revenue  Act  of  1917,  and  by  section  4  of  the 
Revenue  Act  of  1917,  there  shall  be  levied,  collected,  and  paid  for  each  tax- 
able year  upon  the  net  income  of  every  corporation  a  tax  at  the  following 
rates: 

(1)  For  the  calendar  year  1918,  12  per  centum  of  the  amount  of  the  net 
income  in  excess  of  the  credits  provided  in^  section  236;  and 

(2)  For  each  calendar  year  thereafter,  10  per  centum  of  such  excess  amount, 
(b)  For  the  purposes  of  the  Act  approved  March  21,  1918,  entitled  "An 

Act  to  provide  f  ojr  the  operation  of  transportation  systems  while  under  Federal 
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control,  for  the  just  compensation  of  their  owners,  and  for  other  purposes, 
flTe-flizthB  of  the  tax  imposed  by  paragraph  (1)  of  subdivision  (a)  and  foo; 
fifths  of  the  tax  imposed  hj  paragraph  (2)  of  subdivision  (a)  shall  be  treated 
as  levied  by  an  Act  in  amendment  of  Title  I  of  the  Revenue  Act  of  1917. 

CONDITIONAL  AND  OTHXE  EXSHPTI0N8 

Sec.  231.  That  the  following  organizations  shall  be  exempt  from  taxatioE 
under  this  title — 

(1)  Labor,  agricultural,  or  horticultural  organizations; 

(2)  Mutual  savings  banks  not  having  a  capital  stock  represented  bj  shares; 

(3)  Frfitemal  beneficiary  societies,  orders^  or  associations,  (a)  operatiiif 
under  the*  lodge  system  or  for  the  exclusive  benefit  of  the  membera  of  a  fra- 
ternity itself  operating  under  the  lodge  system,  and  (b)  providin^^  for  ^ 
payment  of  life,  sick,  accident,  or  other  benefits  to  the  members  of  such  so- 
ciety, order,  or  association  or  their  dependents; 

(4)  Domestic  building  and  loan  associations  and  cooperative  banks  with- 
out capital  stock  organized  and  operated  for  mutual  purposes  and  witiiaui 
profit; 

(5)  Cemetery  companies  owned  and  operated  exclusively  for  the  benefit  of 
their  members;  • 

(6)  Corporations  organized  and  operated  exclusively  for  religious,  charit- 
able, scientific,  or  educational  purposes,  or  for  the  prevention  of  crudty  to 
children  or  animals,  no  part  of  the  net  earnings  of  which  inures  to  the  bene- 
fit of  any  private  stockholder  or  individual; 

(7)  Business  leagues,  chambers  of  commerce,  or  boArds  of  trade,  not  organ- 
ized for  profit  and  no  part  of  the  net  earnings  of  which  inures  to  the  benefit 
of  any  private  stockholder  or  individual; 

(8)  C^vic  leagues  or  organizations  not  organized  for  -proSt  but  operated 
exclusively  for  the  promotion  of  social  welfare; 

(9)  Gubs  organized  and  operated  exclusively  for  pleasure,  recreation,  and 
other  nonprofitable  purposes,  no  part  of  the  net  earnings  of  which  inures  to 
the  benefit  of  any  private  stockholder  or  member; 

(10)  Farmers'  or  other  mutual  hail,  cyclone,  or  fire  insurance  eompanie?. 
mutual  ditch  or  irrigation  companies,  mutual  or  cooperative  telephone  com- 
panics,  or  like  organizations  of  a  purely  local  character,  the  income  of  which 
consists  solely  of  assessments,  dues,  and  fees  collected  from  members  for  tb« 
sole  purpose  of  meeting  expenses; 

(11)  Farmers',  fruit  growers',  or  like  associations,  organized  and  operated 
as  sales  agents  for  the  purpose  of  marketing  the  products  of  members  and 
turning  back  to  them  the  proceeds  of  sales,  less  the  necessary  selling  expenses, 
on  the  basis  of  the  quantify  of  produce  furnished  by  them; 

(12)  Corporations  organized  for  the  exclusive  purpose  of  holding  title  to 
property,  collecting  income  therefrom,  and  turning  oyer  the  entire  amonnt 
thereof,  lees  expenses,  to  an  organization  which  itself  is  exempt  from  the 
tax  imposed  by  this  title; 

(13)  Federal  land  banks  and  national  farm-loan  associations  as  provided 
in  section  26  of  the  act  approved  July  17,  1916,  entitled  ''An  Act  to  provide^ 
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capital  for  agricultural  development^  to  create  standard  f ormB  of  inyestment 
based  upon  farm  mortgage,  to  equalize  rates  of  interest  upon  farm  loons,  to 
furnish  a  market  for  United  States  bonds,  to  creftte  Government  depositaries 
and  financial  agents  for  the  United  States,  and  for  other  purposes;" 
(14)  Personal  service  corporations. 

NET  INOOMK  DSnNXD 

Sec  232.  That  in  the  case  of  a  corporation  subject  to  the  tax  imposed  by 
section  230  the  term  ''net  income"  means  the  gross  income  as  defined  in 
section  233  less  the  deductions  allowed  by  section  234,  and  the  net  income 
shall  be  computed  on  the  same  basis  as  is  provided  in  subdivision  (b)  of  sec- 
tioh  212  or  in  section  226.  ^  ^  ^yc^  v^XiJi/v/V 

GROSS  INCOME  DEnNED 

Sec  233.  (a)  That  in  the  case  of  a  corporation  subject  to  the  tax  imposed 
by  section  230  the  term  "gross  income"  means  the  gross  income  as  defined 
ill  section  213,  except  that: 

(1)  In  the  case  of  life  insurance  companies  there  shall  not  be  included  in 
gross  income  such  portion  of  any  actual  premium  received  from  any  individual 
policyholder  as  is  paid  back  or  credited  to  or  treated  as  an  abatement  of 
premium  of  such  policyholder  within  the  taxable  year. 

(2)  Mutual  marine  insurance  compftnies  shall  include  in  gross  income  the 
gross  premiums  collected  and  received  by  them  less  amounts  paid  for  reiu' 
siirance. 

(b)  In  the  case^of  a  foreign  corporation  gross  income  includes  only  the 
gross  income  from  sources  within  the  United  States,  including  the  interest 
on  bonds,  notes^  or  other  interest-bearing  obligations  of  residents,  corporate 
or  otherwise,  dividends'  from  resident  corporations,  and  including  all  amounts 
received  (although  paid  under  a  contract  for  the  sale  of  goods  or  otherwise) 
representing  profits  on  the  manufacture  and  disposition  of  goods  within  the 
United  States. 

DEDTJCnONS  ALLOWED 

Sec.  234.  (a)  That  in  computing  the  net  income  of  a  corporation  subject  to 
the  tax  imposed  by  section  230  there  shall  be  allowed  as  deductions: 

(1)  All  the  ordinary  and  necessary  expenses  paid  or  incurred  during  the 
taxable  year  in  carrying  on  any  trade  or  business,  including  a  reasonable 
allowance  for  salaries  or  other  compensation  for  personal  services  actually 
rendered,  and  including  rentals  or  other  payments  required  to  be  made  as 
a  condition  to  the  continued  use  or  possession  of  property  to  which  the  cor- 
poration has  not  taken  or  is  not  taking  title,  or  in  which  it  has  no  equity; 

(2)  All  interest  paid  or  accrued  within  the  taxable  year  on  its  indebtedness, 
except  on  indebtedness  incurred  or  continued  to  purchase  or  carry  obligations 
or  secniitieB  (other  than  obligations  of  the  United  States  issued  after  Sep- 
tember 2^  1917)   the  interest  upon  which  is  wholly  exempt  from  taxation 
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under  this  title  as  ineome  to  the  taxpayer,  or,  in  the  ease  of  a  foreign  corpon 
tion,  the  proportion  of  such  interest  which  the  amount  of  its  gross  mecm 
from  sources  within  the  United  States  bears  to  the  amount  of  its  gros  is 
come  from  all  sources  within  and  without  tiie  United  States; 

(3)  Titles  paid  or  accrued  within  th^  taxable  year  imposed    (a)   bj  tk 
I                authority  of  the  Ui^ted  States,  except  income,  war-profits  and  ezieess-prorj 

taxes;  or  (b)  by  the  authddty  of  any  of  its  possessions,  except  the  amoci: 
of  income,  war-profits  and  excess-profits  taxes  allowed  as  a  credit  under  wk 
tion  288;  or  (c)  by  the  authority  of  any  State  or  Territory,  or  any  countj. 
school  district,  municipality,  or  other  taxing  subdiirision  of  any  State  or  Teni 
tory,  not  including  those  assessed  against  local  benefits  of  a  kind  tending  b 
increase  the  value  of  the  property  assessed;  or  (d)  in  tiie  case  of  a  domcati 
corporation,  by  the  authority  of  any  foreign  country,  except  the  amount  o: 
income,  war-profits  and  excess-p/ofits  taxes  allowed  as  a  credit  under  sectioi 
238;  0^  (e)  in  the  case  of  a  foreign  corporation,  by  the  authority  of  ssj 
foreign  country  (except  income,  war-profits  and  excess-profits  taxes,  and  taxes 
assessed  against  local  benefits  of  a  kind  tending  to  increase  the  value  of  ^ 
properly  assessed),  upon  the  property  or  business:  Provided,  That  in  tk 
case  of  obligors  specified  in  subdivision  (b)  of  section  221  no  deduction  fcf 
the  payment  of  the  tax  imposed  by  this  title  or  any  other  tax  paid  pursuant 
to  the  contract  or  provision  referred  to  in  that  subdivision,  shall  be  allowed; 

(4)  Losses  sustained  during  the  taxable  year  and  not  compensated  for  bj 
insurance  or  otherwise; 

(5)  Debts  ascertained  to  be  worthless  and  charged  off  within  the  taxable 
year; 

(6)  Amounts  received  as  dividends  from  a  corporation  which  is  taxable 
under  this  title  upon  its  net  income,  and  amounts  received  as  dividends  from 
a  personal  service  corporation  out  of  earnings  or  profits  upon  which  ineome 
tax  has  been  imposed  by  Act  of  Congress; 

(7)  A  reasonable  allowance  for  the  exhaustion,  wear  and  tear  of  propertj 
used  in  the  trade  or  business,  including  a  reasonable  allowance  for  obsolescenee; 

(8)  In  the  case  of  buildings,  machinery,  equipment,  or  other  facilities,  eon- 
structed,  erected,  installed,  or  acquired,  on  or  after  April  6,  1917,  for  tbd 
production  of  articles  contributing  to  the  prosecution  of  the  present  war,  and 
in  the  case  of  vessels  constructed  or  acquired  on  or  after  such  date  for  tbe 
transportation  of  articles  or  men  contributing  to  the  prosecution  of  the  present 
war,  there  shall  be  allowed  a  reasonable  deduction  for  the  amortization  of  soeh 
part  of  the  cost  of  such  facilities  or  vessels  as  has  been  borne  by  the  taxpayer* 
but  not  again  including  any  amount  otherwise  allowed  under  this  title  pr 
previous  Acts  of  Congress  as  a  deduction  in  computing  net  income.  At  ssj 
time  within  three  years  after  the  termination  of  the  present  war,  the  Com- 
missioner may,  and  at  the  request  of  the  taxpayer  shall,  reexamine  the  retun, 
and  if  he  then  finds  as  a  result  of  an  appraisal  or  from  other  evidence  that 
the  deduction  originally  allowed  was  incorrect,  the  taxes  imposed  by  this  title 
and  by  Title  III  for  the  year  or  years  affected  shall  be  redetermined  and  ^ 
amount  of  tax  due  upon  such  redetermination,  if  any,  shall  be  paid  upon  notke 

"  and  demand  by  the  collector,  or  the  amount  of  tax  overpaid,  if  any,  shall  l» 
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credited  or  refunded  to  the  taxpayer  in  accordance  with  the  provisions  of 
section  252; 

(9)  In  tiie  case  of  mines,  oil  and  gas  wells,  other  natural  deposits,  and 
timber,  a  reasonable  allowance  for  depletion  and  for  depreciation  of  improve- 
ments, according  to  the  peculiar  conditions  in  each  case,  based  upon  cost  in- 
cluding cost  of  development  not  otherwise  deducted:  Provided,  That  in  the 
case  of  such  properties  acquired  prior  to  March  1,  1913,  the  fair  market  value 
of  the  property  (or  the  taxpayer's  interest  therein)  on  that  date  shall  be  taken 
in  lieu  of  cost  up  to  that  date:  Provided  further,  That  in  the  case  of  mines, 
oil  and  gas  wells,  discovered  by  the  taxpayer,  on  or  after  March  1,  1913,  and 
not  acquired  as  the  result  of  purchase  of  a  proven  tract  or  lease,  where  the 
fair  market  value  of  the  property  is  materiidly  disproportionate  to  the  cost, 
the  depletion  allowance  shall  be  based  upon  the  fair  market  value  of  the  prop- 
erty at  the  date  of  the  discovery,  or  within  thirty  days  thereafter;  such  rea- 
sonable allowance  in  all  the  above  cases  to  be  made  under  rules  and  regula- 
tions to  be  prescribed  by  the  Commissioner  with  the  approval  of  the  Secretary. 
In  the  case  of  leases  the  deductions  allowed  by  this  paragraph  shall  be  equitably 
apportioned  between  the  lessor  and  lessee; 

(10)  In  the  case  of  insurance  companies,  in  addition  to  the  above:  (a)  The 
net  addition  required  by  law  to  be  made  within  the  taxable  year  to  reserve 
funds  (including  in  the  case  of  assessment  insurance  companies  the  actual 
deposit  of  sums  with  State  or  Territorial  officers  pursuant  to  law 'as  additions 
to  guarantee  or  reserve  funds) ;  and  (b)  the  sums  other  than  dividends  paid 
within  the  taxable  year  on  policy  and  annuity  contracts; 

(11)  In  the  casQ  of  corporations  issuing  policies  covering  life,  health,  and 
accident  insurance  combined  in  one  policy  issued  on  the  weekly  premium  pay- 
ment plan  continuing  for  life  and  not  subject  to  cancellation,  in  addition  to 
the  above,  such  portion  of  the  net  addition  (not  required  by  law^  made  within 
the  taxable  year  to  reserve  funds  as  the  Commissioner  finds  to  be  required  for 
the  protection  of  the  holders  of  such  policies  only; 

(12)  In  the  case  of  mutual  marine  insurance  companies,  there  shall  be  al- 
lowed, in  addition  to  the  deductions  allowed  in  paragraphs  (1)  to  (10),  in- 
clusive, amounts  repaid  to  policyholders  on  account  of  premiums  previously 
paid  by  them,  and  interest  paid  upon  such  amounts  between  the  ascertainment 
and  the  payment  thereof; 

(13)  In  the  case  of  mutual  insurance  companies  (other  than  mutual  life  or 
mutual  marine  ftisurance  companies)  requiring  their  members  to  make  premium 
deposits  to  provide  for  losses  and  expenses^  there  shall  be  allowed,  in  addition 
to  the  deductions  allowed  in  paragraphs  (1)  to  (10),  inclusive,  (unless  other- 
wise allowed  under  such  paragraphs)  the  amonnt  of  premium  deposits  returned 
to  their  policyholders  and  the  amonnt  of  premium  deposits  retained  for  the 
payment  of  losses,  expenses,  and  reinsurance  reserves; 

(14)  (a)  At  the  time  of  filing  return  for  the  taxable  year  1918  a  tax- 
payer may  file  a  claim  in  abatement  based  on  the  fact  that  he  has  sustained 
a  substantial  loss  (whether  or  not  actually  realized  by  sale  or  other  disposition) 
resulting  from  any  material  reduction  (not  due  to  temporary  fluctuation)  of 
the  value  of  the  inventory  for  such  taxable  year,  or  from  the  actual  pay- 
ment after  the  close  of  such  taxable  year  of  rebates  in  pursuance  of  contracts 
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OQBPOftATION  BSFOBirS 

flee.  239.  Tliat  ereiy  corporatioiL  fmbject  to  taxation  cmder  this  title  sai 
every  personal  service  corporation  shall  make  a  return,  stating  speeifieallj  tbe 
items  of  its  gross  income  and  the  dednctions  and  credits  allowed  by  thia  titk 
The  return  shall  be  swOm  to  by  the  president,  vice  president,  or  ether  prin- 
cipal officer  and  by  the  treasurer  or  assistant  treasurer.  If  any  foreign  etr 
poration  has  no  office  or  place  of  business  in  the  United  States  but  haa  an  age:: 
in  the  United  States,  the  return  shall  be  made  by  the  agent.  In  eases  wbei« 
leccivers,  trustees  in  bankruptcy,  or  assignees  are  operating  the  property  (s 
business  of  corporations,  such  receivers,  trustees,  or  assignees  shall  make  re* 
turns  ^or  such  corporations  in  the  same  manner  and  form  as  corporationa  ait 
required  to  make  returns.  Any  tax  due  on  the  basis  of  such  returns  made  bj 
receivers,  trustees,  or  assignees  shall  be  collected  in  the  same  manner  as  if 
collected  from  the  corporations  of  whose  business  or  property  they  have  ca^ 
tody  and  controL 

Betums  made  under  this  section  shall  be  subject  to  the  provisions  of  set 
tions  226  and  228.  When  return  is  made  under  section  226  the  credit  provide-! 
in  subdivision  (c)  of  section  236  shall  be  reduced  to  an  amount  which  bean 
the  same  ratio  to  the  fuU  credit  therein  provided  as  the  number  of  montb 
in  the  period  for  which  such  return  is  made  bears  to  twelve  montha. 

OONBOIiIDATSD  SBEFUBN8 

Sec.  240.  (a)  That  corporationa  which  are  affiliated  within  the  meaning  of 
this  section  shall,  under  regulations  to  be  prescribed  by  the  Commissioner  wiU 
the  approval  of  the  Secretary,  make  a  consolidated  return  of  net  ineome  and 
invested  capital  for  the  purposes  of  this  title  and  Title  III,  and  the  taxes 
thereunder  shall  be  computed  and  determined  upon  the  basis  of  such  retnm: 
Provided,  That  there  shall  be  taken  out  of  such  consolidated  net  ineome  asd 
invested  capital,  the  net  income  and  invested  capital  of  any  such  affiliated 
corporation  organized  after  August  1,  1914,  and  not  snecessor  to  a  then  exist- 
ing business,  50  per  centum  or  more  of  whose  gross  income  consists  of  gaina» 
profits,  commissions,  or  other  income,  derived  from  a  Government  contract  or 
contracts  made  betsVeen  April  6,  1917,  and  November  11,  1918,  both  dates 
inclusive.  In  such  case  the  corporation  so  taken  out  shall  be-aeparat^  ai- 
sessed  on  the  basis  of  its  own  invested  capital  and  net  income  and  the  remaind^ 
of  such  afSliated  group  shall  be  assessed  on  the  basis  of  the  remaining  cob- 
solidated  invested  capital  and  net  income. 

In  any  case  in  which  a  tax  is  assessed  upon  the  basis  of  a  consolidated  re- 
turn, the  total  tax  shall  be  computed  in  the  first  instance  as  a  unit  and  shall 
then  be  assessed  upon  the  respective  afUiated  corporations  in  such  proportions 
aa  may  be  agreed  upon  among  them,  or,  in  the  absence  of  any  such  agreemeot 
then  on  the  basis  of  the  net  income  properly  assignable  to  each.  There  shall  lie 
allowed  in  computing  the  income  tax  only  one  specific  credit  of  $2,000  (ag 
provided  in  section  236) ;  in  computing  the  war-profits  credit  (as  provided  in 
section  311)  only  one  specific  exemption  of  $3,000;  and  in  computing  the  ex- 
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ceas-proflts  credit  (ae  provided  in  section  312)   only  one  tpecific  ezemption 
of  $3,000. 

(b)  For  the  purpoee  of  this  section  two  or  more  domestic  corporations  shall 
be  deemed  to  be  affiliated  (1)  if  one  corporation  owns  directly  or  -controls 
through  closely  affiliated  interests  or  by  ^  nominee  or  nominees  substantially 
all  the  stock  of  the  other  or  others,  or  (2)  if  substantiaUy  all  the  stoek  of 
two  or  more  corporations  is  owned  or  controlled  by  the  same  interests. 

(c)  For  the  purposes  of  section  238  a  domestic  corporation  which  owns  a 
majority  of  the  voting  stock  of  a  foreign  corporation  shall  be  deemed  to  have 
paid  the  same  proportion  of  any  income,  war-profits  and  excess-profits  taxes 
paid  (but  not  including  taxes  accrued)  by  such  foreign  corporation  during  the 
taxable  year  to  any  foreign  country  or  to  any  possession  of  the  United  States 
upon  income  derived  from  sources  without  the  United  States,  which  the  amount 
of  any  dividends  (not  deductible  under  section  234)  received  by  such  domestic 
corporation  from  such  foreign  corporation  during  the  taxable  year  bears  to 
the  total  taxable  income  of  such  foreign  cbrporation  upon  or  with  respect  to 
which  such  taxes  were  paid :  Provided,  That  in  no  such  case  shall  the  amount 
of  the  credit  for  such  taxes  exceed  the  amount  of  such  dividends  (not  de- 
ductible under  section  234)  received  by  such  domestic  corporation  during  the 
taxable  year. 

ma  AND  PLAOB  FOB  nUNO  RSTUBNS 

See.  241.  (a)  That  returns  of  corporations  shall  be  made  at  the  same  time 
as  is  provided  in  subdivision  (a)   of  section  227. 

(b)  Returns  shall  be  made  to  the  collector  of  the  district  in  which  is  located 
the  prineipal  place  of  business  or  principal  office  or  agency  of  the  corpora- 
tion, or,  if  it  has  no  principal  place  of  business  or  principal  office  or  agency 
in  the  United  States,  then  to  the  collector  at  Baltimore,  Maryland. 

PAET  IV — ^ABMINISTBATIVB  PROVISIONS 
PAYMENT  OF  TAXES 

Sec.  250.  (a)  That  except  as  otherwise  provided  in  this  section  and  sections 
221  and  237  the  tax  shall  be  paid  in  four  installments,  each  consisting  of  one- 
fourth  of  the  total  amount  of  the  tax.  The  first  installment  shall  be  paid  at 
the  time  fixed  by  law  for  filing  the  return,  and  the  second  installment  shall 
be  paid  on  the  fifteenth  day  of  the  third  month,  the  third  installment  on  the 
fifteenth  day  of  the  sixth  month,  and  the  fourth  installment  on  the  fifteenth 
day  of  the  ninth  month,  after  the  time  fixed  by  law  for  filing  the  return. 
Where  an  extension  of  time  for  filing  a  return  is  granted  the  time  for  payment 
of  the  first  installment  shall  be  postponed  until  the  date  of  the  expiration  of 
the  period  of  the  extension,  but  the  time  for  payment  of  the  other  installments 
shall  not  be  postponed  unless  the  Commissioner  so  provides  in  granting  the 
extension.  In  any  ease  in  which  the  time  for  the  payment  of  any  installment 
is  at  the  request  of  the  taxpayer  thus  postponed,  there  shall  be  added  as  part 
of  such  Installment  interest  thereon  at  the  rate  of  %  of  1  per  centum  per 
month  from  the  time  it  would  have  been  due  if  no  extension  had  been  granted 
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until  paid.  If  any  installment  is  not  paid  when  doe,  the  ivhole  amoont  of 
the  tax  unpaid  shall  become  due  and  payable  upon  notice  and  demand  bj  the 
collector. 

The  tax  may  at  the  option  of  the  taxpayer  be  paid  in  a  single  pftyment 
instead  of  in  instaUmentSy  in  which  case  the  total  amount  shall  be  paid  on  or 
before  the  time  fixed  by  law  for  filing  the  return,  or,  where  an  extension  of 
time  for  filing  the  return  has  been  granted,  on  or  before  the  expiration  of  the 
period  of  such  extension. 

(b)  As  soon  as  practicable  after  the  return  is  filed,  the  Gommissioner  shall 
examine  it.  If  it  then  appears  that  the  correct  amount  of  the  tax  is  greater 
or  less  than  that  shown  in  the  return,  the  installments  shall  be  reoompnted 
If  the  amount  already  paid  exceeds  that  which  should  have  been  paid  on  the 
basis  of  the  installments  as  recomputed,  the  excess  so  paid  shall  be  credited 
against  the  subsequent  installments;  and  if  the  amount  already  paid  ezeeeds 
the  correct  amount  of  the  tax,  the  excess  shall  be  credited  or  refnnded  to  the 
taxpayer  in  accordance  with  the  provisions  of  section  252. 

If  the  amount  already  paid  is  less  than  that  which  should  have  been  paid, 
the  difference  shall,  to  the  extent  not  covered  by  any  credits  then  due  to  the 
taxpayer  under  section  252,  be  paid  upon  notice  and  demand  by  the  eolleetor. 
In  such  case  if  the  return  is  made  in  good  faitii  and  the  understatement  of 
the  amount  in  the  return  is  not  due  to  any  fault  of  the  taxpayer,  there  shall 
be  no  penalty  because  of  such  understatement.  If  the  understatement  is  due 
to  negligence  on  the  part  of  the  taxpayer,  but  without  intent  to  defraud, 
there  shall  be  added  as  part  of  the  tax  5  per  centum  of  the  total  amount  of 
the  deficiency,  plus  interest  at  the  rate  of  1  per  centum  per  month  on  the 
amount  of  the  deficiency  of  each  installment  from  the  time  the  installment 
was  due. 

If  the  understatement  is  false  or  fraudulent  with  intent  to  evade  the  tax, 
then,  in  lieu  of  the  penalty  provided  by  section  3176  of  tiie  Bevised  Statutes, 
as  amended,  for  false  or  fraudulent  returns  willfully  made,  but  in  addition 
to  other  penalties  provided  by  law  for  false  or  fraudulent  returns,  there  shall 
be  added  as  part  of  the  tax  50  per  centum  of  the  amount  of  the  deficiency. 

(c)  If  the  return  is  made  pursuant  to  section  3176  of  the  Bevised  Statutes 
as  amended,  the  amount  of  tax  determined  to  be  due  under  such  return  shall 
be  paid  upon  notice  and  demand  by  the  collector. 

(d)  Except  in  the  case  of  false  or  fraudulent  retoms  with  intent  to  evade 
the  tax,  the  amount  of  tax  due  under  any  return  shall  be  detennined  and 
assessed  by  the  Gommissioner  within  five  years  after  the  return  was  due  or 
was  made,  and  no  suit  o^  proceeding  for  the  collection  of  any  tax  shall  be 
begun  after  the  expiration  of  five  yean  after  the  date  when  the  return  was 
due  or  was  made.  In  the  case  of  such  false  or  fraudulent  returns,  the  amount 
of  tax  due  may  be  determined  at  ally  time  after  the  TQtum  is  filed,  and  the 
tax  may  be  collected  at  any  time  after  it  becomes  due. 

(e)  If  any  tax  remains  unpaid  after  the  date  when  It  is  due,  and  for  tea 
days  after  notice  and  demand  by  the  collector,  then,  except  in  the  ease  of 
estates  of  insane,  deceased,  or  insolvent  persons,  there  shall  be  added  as  part 
of  the  tax  the  sum  of  5  per  centum  on  the  amount  due  but  unpaid,  plus  ia* 
terest  at  the  rate  of  1  per  centum  per  month  upon  sueh  amount  from  the  tlm0 


REVENUE  ACT  OP    1918  995 

it  became  due:  Provided,  That  as  to  any  such  amount  which  is  the  subject 
of  a  bona  fide  claim  for  abatement  such  sum  of  5  per  centum  shall  not  be  added 
and  the  interest  from  the  time  the  amount  was  due  until  the  claim  is  decided 
shall  be  at  the  rate  of  ^  of  1  per  centum  per  month.   * 

In  the  case  of  the  first  installment  provided  for  in  subdivision  (a)  the  in- 
structions printed  on  the  return  shall  be  deemed  sufficient  notice  of  the  date 
when  the  tax  is  due  and  sufficient  demand,  and  the  taxpayer's  computation 
of  the  tax  on  the  return  shall  be  deemed  sufficient  notice  of  the  amount  due. 

(f )  In  any  case  in  which  in  order  to  enforce  payment  of  a  tax  it  is  neces- 
sary for  a  collector  to  cause  a  warrant  of  distraint  to  be  served,  there  shall 
also  be  added  as  part  of  the  tax  the  sum  of  $5. 

(g)  If  the  Gonmiisioner  finds  that  a  taxpayer  designs  quickly  to  depart  from 
the  United  States  or  to  remove  his  property  therefrom,  or  to  conceal  himself 
or  his  property  therein,  or  to  do  any  other  act  tending  to  prejudice  or  to 
render  wholly  or  partly  ineffectual  proceedings  to  collect  the  tax  for  the 
taxable  year  then  last  past  or  the  taxable  year  then  current  unless  such  pro- 
ceedings be  brought  without  delay,  the  Commissioner  shall  declare  the  taxable 
period  for  such  taxpayer  terminated  at  the  end  of  the  calendar  month  then 
last  past  and  shall  cause  notice  of  such  finding  and  declaration  to  be  given 
the  taxpayer,  together  with  a  demand  for  immediate  payment  of  the  tax  for 
the  taxable  period  so  declared  terminated  and  of  the  tax  for  the  preceding 
taxable  year  or  so  much  of  said  tax  as  is  unpaid,  whether  or  not  the  time 
otherwise  allowed  by  law  for  filing  return  and  paying  the  tax  has  expired; 
and  such  taxes  shall  thereupon  become  immediately  due  and  payable.  In  any 
action  or  suit  brought  to  enforce  payment  of  taxes  made  due  and  payable 
by  virtue  of  the  provisions  of  this  subdivision  the  finding  of  the  Commissioner, 
made  as  herein  provided,  whether  made  after  notice  to  the  taxpayer  or  not, 
shall  be  for  aH  purposes  presumptive  evidence  of  the  taxpayer's  design.  A 
taxpayer  who  is  not  in  default  in  m&king  any  return  or  paying  income,  war- 
profits,  or  excess-profits  tax  under  any  Act  of  Congress  .may  furnish  to  the 
United  States,  under  regulations  to  be  prescribed  by  the  Commissioner  with 
the  approval  of  the  Secretary,  security  approved  by  the  Commissioner  that  he 
will  duly  make  tiie  return  next  thereafter  required  to  be  filed  and  pay  ^he 
tax  next  thereafter  required  to  be  paid.  The  Commissioner  may  approve  and 
accept  in  like  manner  security  for  return  and  payment  of  taxes  riiade  due 
and  payable  by  virtue  of  the  provisions  of  this  subdivision,  provided  the  tax- 
payer has  paid  in  full  aH  other  income,  war-profits,  or  excess-profits  taxes  due 
from  him  under  any  Act  of  Congress.  If  security  is  approved  and  accepted 
pursuant  to  the  provisions  of  this  subdivision  and  such  further*  or  other  secur- 
ity with  respect  to  the  tax  or  taxes  covered  thereby  is  given  as  the  Commis- 
sioner shall  from  time  to  time  find  necessary  and  require,  payment  of  such 
taxes  shaH  not  be  enforced  by  any  proceedings  under  the  provisions  of  this 
subdivision  prior  to  the  expiration  of  the  time  otherwise  allowed  for  paying 
such  respective  taxes. 

BECnPTS  FOR  TAXSS 

See.  251.  That  every  collector  to  whom  any  payment  of  any  tax  is  made 
under  the  provisions  of  this  title  shall  upon  request  give  to  the  person  making 
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such  payment  a  full  written  or  printed  receipt,  stating  the  aznonnt  paid  a^i 
the  partieular  account  for  which  such  payment  was  made;  and  whenever  si; 
debtor  pays  taxes  on  account  of  payments  made  or  to  be  made  bj  him  u 
separate  creditors  the  collector  shall,  if  requested  by  such  debtor,  gi^e  i 
separate  receipt  for  the  tax  paid  on  account  of  each  creditor  in  such  form  iix 
the  debtor  can  conveniently  produce  such  receipts  separately  to  bis  sersn 
creditors  in  satisfaction  of  their  respeetiye  demands  up  to  the  amounts  sutri 
in  the  receipts;  and  such  receipt  shall  be  sufficient  evidence  in  favor  of  su-z 
debtor  to  justify  him  in  withholding  ttom  his  next  payment  to  hie  credircr 
the  amount  therein  stated;  but  the  creditor  may,  upon  giving  to  his  debrr- 
a  full  written  receipt  acknowledging  the  payment  to  him  of  any  smn  actciJj 
paid  and  accepting  the  amount  of  tax  paid  as  aforesaid  (ipecifying  the  saicrf 
as  a  further  satisfaction  of  the  deb^  to  that  amount,  require  the  amrend^  :<' 
him  of  such  collector's  receipt. 

KBTUNDS 

t 

Sec.  252.  That  if,  upon  examination  of  any  return  of  income  made  porssas: 
to  this  Act,  the  Act  of  August  5,  1909,  entitled  "An  Act  to  provide  reTecct 
equalize  duties,  and  encourage  the  industries  of  the  United  States,  and  fc: 
other  purposes,"  the  Act  of  October 'S,  1913,  entitled  **An  Act  to  re-iuf 
tariff  duties  and  to  provide  revenue  for  the  Government,  and  for  other  pj'- 
poses,"  the  Bevenue  Act  of  1916,  as  amended,  or  the  Bevenne  Act  of  1917. 
it  appears  that  an  amount  of  income,  war-profits  or  excess-profits  tax  has  br^s 
paid  in  excess  of  that  properly  due,  then,  notwithstanding  the  provisions  of 
section  3228  of  the  Bevised  Statutes,  the  amount  of  the  exceds  shall  be  crel 
ited  against  any  income,  war-profits  or  excess-profits  taxes,  or  installxcf:^' 
thereof,  then  due  from  the  taxpayer  under  any  other  return,  and  any  balss^ 
of  such  excess  shall  be  immediately  refunded  to  the  taxpayer:  Protitui 
That  no  such  credit  or  refund  shall  be  allowed  or  made  after  five  years  fro® 
the  date  when  the  return  was  due,  unless  before  the  expiration  of  such  £t? 
years  a  claim  therefor  is  filed  by  the  taxpayer. 

PENALTIES 

See.  253.  That  any  individual,  corporation,  or  partnership  required  uni^r 
this  title  to  pay  or  collect  any  tax,  to  make  a  return  or  to  supply  informati:)!;, 
who  fails  to  pay  or  collect  such  tax,  to  make  such  return,  or  to  supply  s-j- 
information  at  the  time  or  times  required  under  this  title,  shall  be  liable  to  a 
penalty  of  not  more  than  $1,000.  Any  individual,  corporation,  or  partne:- 
ship,  or  any  officer  or  employee  of  any  corporation  or  member  or  «nploTr. 
of  a  partnership,  who  willfully  refuses  to  pay  or  collect  such  tax,  to  mak-' 
such  return,  or  to  supply  such  information  at  the  time  or  times  n?qn5r.'i 
under  this  title,  or  who  willfully  attempts  in  any  manner  to  defeat  or  ert^^e 
the  tax  imposed  by  this  title,  shall  be  guilty  of  a  misdemeanor  and  shall  l>c 
fined  not  more  than  $10,000  or  imprisoned  for  not  more  than  one  year,  or 
both,  together  with  the  costs  of  prosecution. 


BEVENUB  ACT  OP    1918  997 

/ 

; 

BSTT7&NS  OF  PAYMENTS  OF  DIVmENDS 

Sec  254.  That  every  corporation  subject  to  the  tax  imposed  by  this  title 
and  every  personal  service  corporation  shaU,  when  required  by  the  Commis- 
sioner, render  a  correct  return  duly  Terified  under  oath,  of  its  payments  of 
dividends,  stating  the  name  and  address  of  each  stockholder,  the  number  of 
shares  owned  by  him,  and  the  amount  of  dividends  paid  to  him. 

BKTURNB  or  BB0KKB8 

Sec.  255.  That  every  individual,  corporation,  or  partnership  doing  business 
as  a  broker  shall,  when  required  by  the  Commissioner,  render  a  correct  return 
duly  verified  under  oath,  under  such  rules  and  regulations  as  the  Commis- 
sioner, with  the  approval  of  the  Secretary,  may  prescribe,  showing  the  names 
of  customers  for  w^om  such  individual,  corporation,  or  partnership  has  trims- 
acted  any  business,  with  such  details  as  to  the  profits,  losses,  or  other  informa- 
tion which  the  Oozlmiisisoner  may  require,  as  to  each  of  such  customers,  as 
will  enable  the  Commissioner  to  determine  whether  all  income  tax  due  on 
profits  or  gains  of  such  customers  has  been  paid. 

INFORMATION  AT  80TJB0X 

Sec.  256.  That  all  individuals,  corporations,  and  partnerships,  in  whatever 
capacity  acting,  including  lessees  or  mortgagors  of  real  or  personal  property, 
fiduciaries,  and  employers,  making  payment  to  another  individual,  corporation, 
or  partnership,  of  interest,  rent^  salaries,  wages,  premiums,  annuities,  com- 
pensations, remunerations,  emoluments,  or  other  fixed  or  determinable  gains, 
profits,  and  income  (other  thax^  payments  described  in  sections  254  and  255), 
of  $1,000  or  more  in  any  taxable  year,  or,  in  the  case  of  such  payments  made 
by  the  United  States,  the  officers  or  employees  of  the  United  States  having 
information  as  to  such  payments  and  required  to  make  returns  in  regard 
thereto  by  the  regulations  hereinafter  provided  for,  shall  render  a  true  and 
accurate  return  to  the  Commissioner,  under  such  regulations  and  in  such  form 
and  manner  and  to  such  extent  as  may  be  prescribed  by  him  with  the  approval 
of  the  Secretary,  setting  forth  tho  amount  of  such  gains,  profits,  and  income, 
and  the  name  and  address  of  the  recipient  of  such  payment. 

Such  returns  may  be  required,  regardless  of  amounts,  (1)  in  the  case  of 
payments  of  interest  upon  bonds,  mortgages,  deeds  of  trust,  or  other  similar 
obligations  of  oorpo^tions,  and  (2)  in  the  case  of  collections  of  items  (not 
payable  in  the  United  States)  of  interest  upon  the  bonds  of  foreign  countries 
and  interest  upon  the  bonds  of  and  dividends  from  foreign  corporations  by 
individuals,  corporations,  or  partnerships,  undertaking  as  a  matter  of  business 
or  for  profit  the  collection  of  foreign  payments  of  such  interest  or  dividends 
by  means  of  coupons,  checks,  or  bills  of  exchange. 

When  necessary  to  make  effective  the  provisions  of  this  section  the  name 
and  address  of  the  recipient  of  income  shall  be  furnished  upon  demand  of 
the  individual,  corporation,  or  partnership  paying  the  income. 

The  provisions  of  this  section  sha6  apply  to  the  calendar  year  1018  and 
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each  calendar  year  thereafter,  but  shall  not  apply  to  the  payment  of  inteie^ 
on  obligations  of  the  United  States. 

RKTURNB  TO  BS  PX7BU0  BfiCXNtDB 

See.  257.  That  retams  upon  which  the  tax  has  been  determined  by  the  Cora- 
miBsioner  shall  constitute  public  records;  but  they  dhall  be  open  to  inapee- 
tion  only  upon  order  of  the  President  and  under  rules  and  regulations  preseribed 
by  the  Secretary  and  approved  by  the  President:  Provided,  That  the  prope? 
officers  of  any  State  imposing  an  income  tax  may,  upon  the  request  of  the 
governor  thereof,  have  access  to  the  returns  of  any  corporation,  or  to  an  ab- 
stract thereof  showing  the  name  and  income  of  the  corporation,  at  sueb  time* 
and  in  sach  manner  as  the  Secretary  may  prescribe:  Provided  further.  That 
all  bona  fide  stockholders  of  record  owning  1  per  centum  or  more  of  the  out- 
standing stock  of  any  corporation  shall,  upon  making  request  of  the  Commis- 
sioner, bd  allowed  to  examine  the  annual  income  returns  of  such  eorporatios 
and  of  its  subsidiaries.  Any  stockholder  who  pursuant  to  the  provisions  of 
this  section  is  allowed  to  examine  the  return  of  any  corporation,  and  who 
makes  known  in  any  manner  whatever  not  provided  by  law  the  amount  or 
source  of  income,  profits,  losses,  expenditures,  or  any  particular  thereof,  set 
forth  or  disdosed  in  any  such  return,  shall  be  guUty  of  a  misdemeanor  and 
be  punished  by  a  fine  not  exceeding  $1,000,  or  by  imprisonment  not  exceed 
ing  one  year,  or  both. 

The  Ck>mmis8ioner  shall  as  soon  as  practicable  in  each  year  canae  to  be 
prepared  and  made  available  to  public  inspection  in  such  manner  as  he  maj 
determine,  in  the  office  of  the  collector  in  each  internal-revenue  district  and 
in  such  other  places  as  he  may  determine,  lists  containing  the  names  and  the 
post-office  addresses  of  all  individuals  making  income-tax  returns  in  such 
district. 

PUBLICATION   or  STATISIPICS 

Sec  258.  That  the  Commissioner,  with  the  approval  of  the  (^retary,  shaD 
prepare  and  publish  annually  statistics  reasonably  available  with  respect  to 
the  operation  of  the  income,  war-pi'ofits  and  excess-profits-tax  laws,  including 
classifications  of  taxpayers  and  of  income,  the  amounts  allowed  as  deductions, 
exemptions,  and  credits,  and  any  other  facts  deemed  pertinent  and  valuable. 

OOLLEOnON  OF  FOBEION  ITSUS 

Sec.  250.  That  all  individuals,  corporations,  or  partnerships  undertaking 
as  a  matter  of  business  or  for  profit  the  collection  of  foreign  payments  of  in- 
terest or  dividends  by  means  of  coupons,  checks,  or  bills  of  exchange  shAlI 
obtain  a  license  from  the  Commissioner  and  shall  be  subject  to  such  regula- 
tions enabling  the  Government  to  obtain  the  information  required  under  this 
title  as  the  Commissioner,  with  the  approval  of  the  Secretary,  shall  prescribe; 
and  whoever  knowingly  undertakes  to  collect  such  payments  without  hanng 
obtained  a  license  therefor,  or  without  complying  with  such  regulations,  shall 
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be  guilty  of  a  misdemeanor  and  shall  be  fined  not  more  than  $5,000,  or  im- 
prisoned for  not  more  than  one  year,  or  both. 

cmzsNs  or  united  statss  possxssions 

Sec.  260.  That  any  individual  who  is  a  citizen  of  any  possession  of  the 
United  States  (but  not  otherwise  a  citizen  of  the  United  States)  and  who 
is  not  a  resident  of  the  United  States,  shall  be  subject  to  taxation  under  this 
title  only  as  to  income  derived  from  sources  within  the  United  States,  and  in 
such  case  the  tax  shall  be  computed  and  paid  in  the  same  manner  and  sub- 
ject to  the  same  conditions  as  in  the  case  of  other  persons  who  are  taxable 
only  as  to  income  derived  from  such  sources. 

PORTO  RICO   AND  PHILIPPINB  ISLANDS 

» 

Sec.  261.  That  in  Porto  Bico  and  the  Philippine  Islands  the  income  tax 
shall  be  levied,  assessed,  collected,  and  paid  in  accordance  with  the  provisions 
of  the  Bevenue  Act  of  1916  as  amended. 

Betums  shall  be  made  and  taxes  shall  be  paid  under  Title  I  of  such  Act 
in  Porto  Bico  or  the  Philippine  Islands,  as  the  case  may  be,  by  (1)  every 
individual  who  is  a  citizen  or  resident  of  Porto  Bico  or  the  Philippine  Islands 
or  derives  income  from  sources  tiierein,  and  (2)  every  corporation  created 
or  organized  in  Porto  Bico  or  the  Philippine  Islands  or  deriving  income  from 
sources  therein.  An  individual  who  is  neither  a  citizen'  nor  a  resident  of 
Porto  Bico  or  the  Philippine  Islands  but  derives  income  from  sources  there- 
in, shall  be  taxed  in  Porto  Bico  or  the  Philippine  Islands  as  a  non-resident 
alien  individual,  and  a  corporation  created  or  organized  outside  Porto  Bico 
or  the  Philippine  Islands  and  deriving  income  from  sources  therein  shall  be 
taxed  in  Porto  Bico  or  the  Philippine  Islands  as  a  foreign  corporation.  For 
the  purposes  of  section  216  and  of  paragraph  (6)  of  subdivision  (a)  of  section 
234  a  tax  imposed  in  Porto  Bico  or  the  Philippine  Islands  upon  the  net  in- 
come of  a  corporation  shall  not  be  deemed  to  be  a  tax  under  this  title. 

The  Porto  Bican  or  Philippine  Legislature  shall  have  power  by  due  enact- 
ment to  amend,  alter,  modify,  or  repeal  the  income  tax  laws  in  force  in  Porto 
Bico  or  the  Philippine  Islands,  respectively. 

Vjftljjj^li^WAB-PBOFITS  AND  EXCESS-PB0FIT8  TAX 

w^\    •  I     '^^  Part  I — General  Depinitions 


y."  \ 


<- 


Sec  300.  That  when  used  in  this  title  the  terms  '' taxable  year,"  '^ fiscal 
year, "  * '  personal  service  corporation, "  '  *  paid  or  accrued, ' '  and  * '  dividends ' ' 
shall  have  the  same  meaning  as  provided  for  the  purposes  of  income  tax  in 
sections  200  and  20L  The  first  taxable  year  for  the  purposes  of  this  title 
shall  be  the  same  as  the  first  taxable  year  for  the  purposes  of  the  inoome 
tax  under  Title  TL 
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Part  n — ^Imposition  op  Tax 

See.  301.  (a)  That  in  lieu  of  the  tax  imposed  by  Title  11  of  the  Berow 
Aet  of  1917,  but  in  addition  to  the  other  taxes  imposed  by  this  AiOt^  tlieie  bIhO 
be  levied,  eoUeoted,  and  paid  for  the  taxable  year  1918  upon  the  net  ineov* 
of  every  corporation  fi  tax  equal  to  the  sum  of  the  foUowing: 

fIBST  BBAOKXT 

30  per  centum  of  the  amount  of  the  net  income  in  excess  of  the  excess-profi'J 
Credit  (determined  under  section  312)  and  not  in  excess  of  20  per  eentnm  ai 
the  invested  fcapital; 

SIOOND  SBACKET 

65  per  centum  of  the  amount  of  the  net  income  in  excess  of  20  per  eentaa 
of  the  invested  capital; 

THIRD  BBACKCr 

The  sum,  if  any,  by  which  80  per  centum  of  the  amount  of  the  net  ineome 
in  excess  of  the  war-profits  credit  (determined  under  section  311)  exceeds 
the  amount  of  the  tax  computed  under  the  first  and  second  brackets. 

(b)  For  the  taxable  year  1919  and  each  taxable  year  thereafter  there  shsT 
be  levied,  collected,  and  paid  upon  the  net  income  of  every  corporation  (except 
corporations  taxable  under  subdivision  (c)  of  this  section)  a  tax  equal  to 
the  sum  of  the  following; 

PIRST  BBACKXr 

20  per  .centum  of  the  amount  of  the  net  income  in  excess  of  the  excev- 
profits  credit  (determined  under  section  312)  and  not  in  excess  of  20  per 
centum  of  the  invested  capital; 

8E00ND  BEAOKST 

40  per  centum  of  the  amount  of  the  net  income  in  excess  of  20  per  centmB 
of  the  invested  capital. 

(0)  For  the  taxable  year  1919  and  each  taxable  year  thereafter  there  shall 
bo  levied,  collected,  and  paid  upon  the  net  income  of  every  corporation  which 
derives  in  such  a  year  a  net  income  of  more  than  $10,000  from  any  Qovctb- 
ment  contract  or  contracts  made  between  April  6,  1917,  and  November  11, 
1918,  both  dates  inclusive,  a  tax  equal  to  the  sum  of  the  following: 

(1)  Such  a  portion  of  a  tax  computed  at  the  rates  specified  in  snbdivisiss 
(a)  as  the  x>art  of  the  net  income  attributable  to  such  Government  contrKt 
or  contracts  bears  to  the  entire  net  income.  In  computing  such  tax  the 
excess-profits  credit  and  the  war-profits  credit  applicable  to  the  taxable  year 
shall  be  used; 
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(2)  Such  a  portion  of  a  tax  eompnted  at  the  rates  speeifled  in  subdivision 
(b)  as  the  part  of  the  net  income  not  attributable  to  such  Government  eon- 
tract  or  contracts  bears  to  the  entire  net  income. 

For  the  purpose  of  determining  the  part  of  the  net  income  attributable  to 
such  Government  contract  or  contracts,  the  proper  apportionment  and  allOr 
cation  of  the  deductions  with  respect  to  gross  income  derived  from  such 
Government  contract  or  contracts  and  from  other  sources,  respectively,  shall 
be  determined  under  rules  and  regulations  prescribed  by  the  Commissioner 
with  the  approval  of  the  Secretary. 

(d)  In  any  case  where  the  full  amount  of  the  ezoess-profit  credit  is  not 
allowed  under  the  first  bracket  of  subdivision  (a)  or  (b),  by  reason  of  the 
fact  that  such  credit  is  in  excess  of  20  per  centum  of  the  invested  capital, 
the  part  not  so  allowed  shall  be  deducted  from  the  amount  in  the  second 
bracket. 

(e)  For  the  purposes  of  the  Act  approved  March  21,  1918,  entitled  ''An 
Act  to  provide  for  the  operation  of  transportation  systems  while  under  Federal 
control,  for  the  just  compensation  of  their  owners,  and  for  other  purposes," 
the  tax  imposed  by  this  title  shall  be  treated  as  levied  by  an  Act  in  amend- 
ment of  Title  II  of  the  Revenue  Act  of  1917. 

Sec.  302.  That  the  tax  imposed  by  subdivision  (a)  of  section  301  shall  in 
no  case  be  more  than  30  per  centum  of  the  amount  of  the  net  income  in  excess 
of  $3,000  and  not  in  excess  of  $20,000,  plus  80  per  centum  of  the  amount 
of  the  net  income  in  excess  of  $20,000;  tiie  tax  imposed  by  subdivision  (b) 
of  section  301  shall  in  no  case  be  more  than  20  per  centum  of  the  amount  of 
the  net  income  in  excess  of  $3,000  and  not  in  excess  of  $20,000,  plus  40  per 
centum  of  the  amount  of  the  net  income  in  excess  of  $20,000;  and  the  above 
limitations  shall  apply  to  the  taxes  computed  under  subdivisions  (a)  and  (b) 
of  section  301,  respectively,  when  used  in  subdivision  (c)  of  that  section. 
Nothing  in  this  section  shaU  be  construed  in  such  manner  as  to  increase  the 
tax  imposed  by  section  301.  ^ 

See.  303.  That  if  part  of  the  net  income  of  a  corporation  is  derived  (1) 
from  a  trade  or  business  (or  a  branch  of  a  trade  or  business)  in  which  the 
employment  of  capital  is  necessary,  and  (2)  a  part  (constituting  not  less 
than  30  per  centum  of  its  total  net  income)  is  derived  from  a  separate  trade 
or  business  (or  a  distinctly  separate  branch  of  the  trade  or  business)  which 
if  constituting  the  sole  trade  or  business  would  bring  it  within  the  class  of 
''personal  service  corporations,'^  then  (under  regulations  prescribed  by  the 
Commissioner  with  the  approval  of  the  Secretary)  the  tax  upon  the  first  part 
of  such  net  income  shall  be  separately  computed  (allowing  in  such  computa- 
tion only  the  same  proportionate  part  of  the  credits  authorized  in  sections 
311  and  312),  and  the  tax  upon  the  second  part  shall  be  the  same  percentage 
thereof  as  the  tax  so  computed  upon  the  first  part  is  of  such  first  part:  Pro- 
vided, That  the  tax  upon  such  second  part  eball  in  no  case  be  less  than  20 
per  centum  thereof,  unless  the  tax  upon  the  entire  net  income,  if  computed 
without  benefit  of  this  section,  would  conetitute  less  than  20  per  centum  of 
such  entire  net  income,  in  which  event  the  tax  shall  be  determined  upon  the 
entire  net  income,  without  reference  to  this  section,  as  ol^er  taxes  are  de- 
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termined  under  thia  title.    The  total  tax  eomputed  under  this  seetion  akaHl 
be  subject  to  the  limitations  provided  in  section  302. 

Sec.  304.  (a)  That  the  corporations  enumerated  in  section  231  etaH,  to  the 
extent  that  they  are  exempt  from  income  tax  tmder  Title  11,  be  exempt  frc= 
taxation  under  this  title. 

(b)  Any  corporation  whose  net  income  for  the  taxable  year  is  less  thai 
fSyOOO  shall  be  exempt  from  taxation  under  this  title. 

(e) '  In  the  case  of  any  corporation  engaged  in  the  mining  of  gold,  the  por 
tion  of  the  net  income  derived  from  the  mining  of  gold  shall  be  exempt  from 
the  tax  imposed  hy  this  title,  and  the  tax  on  the  remaining  portion  of  xkv 
net  income  shall  be  the  proportion  of  a  tax  computed  without  the  benefit  of 
this  subdivision  which  such  remaining  portion  of  the  net  income  bears  to  tl^e 
entire  net  income. 

Sec  305.  That  if  a  tax  is  computed  under  this  title  for  a  period  of  kss 
than  twelve  months,  the  specific  exemption  of  $3,000,  wherever  referred  to 
in  this  title,  shall  be  reduced  to  an  amount  which  is  the  same  proportion  of 
$3>000  as  the  number  of  months  in  the  period  is  of  twelve  months. 

PABT  in — CkBIHTS 

See.  310.  nat  as  used  in  this  title  the  term  "prewar  period '^  means  the 
calendar  years  1911,  1912,  and  1913,  or,  if  a  corporation  was  not  in  existence 
during  the  whole  of  such  period,  then  as  many  of  such  years  during  the  whole 
iof  which  the  corporation  was  in  existence. 
,V  ^  Sec.  311.  (a)  That  the  war-profits  credit  shall  consist  of  the  sum  of: 

(1)  A  specific  exemption  of  $3,000;  and 

(2)  An  amount  equal  to  the  average  net  income  of  the  corporation  for  th^ 
prewar  period,  plus  or  minus,  as  the  case  may  be,  10  per  centum  of  the  dif 
ference  between  the  average  invested  capital  for  the  prewar  period  and  the 
invested  capital  for  the  taxable  year.  If  the  tax  is  computed  for  a  period 
of  less  than  twelve  months  such  amount  shall  be  reduced  to  the  same  propor- 
tion thereof  as  the  number  of  months  in  the  period  is  of  twelve  months. 

(b)  If  the  corporation  had  no  net  income  for  the  prewar  period,  or  if  the 
amount  computed  under  paragraph  (2)  of  subdivision  (a)  is  less  than  1*'^ 
per  centum  of  its  invested  capital  for  the  taxable  year,  then  the  war-profits 
credit  shall  be  the  sum  of: 

(1)  A  specific  exemption  of  $3,000;  and 

(2)  An  amount  equal  to  10  per  centum  of  fhe  invested  capital  for  the  tsx- 
able  year. 

(c)  If  the  corporation  was  not  in  existence  during  the  whole  of  at  least 
one  calendar  year  during  the  prewar  period,  then,  except  as  provided  in  sub- 
division (d),  the  war-profits  credit  shall  be  the  sum  of: 

(1)  A  specific  exemption  of  $3,000;  and 

(2)  An  amount  equal  to  the  same  percentage  of  the  invested  capital  of  the 
taxpayer  for  the  taxable  year  as  the  average  percentage  of  net  income  to  in- 
vested capital,  for  the  prewar  period,  of  corporations  engaged  in  a  trade 
or  business  of  the  same  general  class  as  that  conducted  by  the  taxpayer;  bat 
such  amount  shall  in  no  case  be  less  than  10  per  centum  of  the  invested  capi- 
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tal  of  the  taxpayer  for  the  taxable  year.  Sueh  average  percentage  diall  be 
determined  by  the  Commissioner  on  the  basis  of  data  contained  in  returns 
made  under  Title  II  of  the  Bevenue  Act  of  1917,  and  the  average  known  as 
the  median  shall  be  used. "  If  such  average  i>ercentage  has  not  been  deter- 
mined and  published  at  least  30  days  prior  to  the  time  when  the  return  of  the 
taxpayer  is  due,  then  for  purposes  of  such  return  10  per  centum  shall  be  used 
in  lieu  thereof;  but  such  average  percentage  when  determined  shall  be  used 
for  the  purposes  of  section  250  in  determining  the  correct  amount  of  the  tax. 

(d)  The  war-profits  credit  shaU  be  determined  in  the  manner  provided  in 
subdivision  (b)  instead  of  in  the  manner  provided  in  subdivision  (c),  in  th^ 
case  of  any  corporation  which  was  not  in  existence  during  the  whole  of  at 
least  one  calendar  year  during  the  prewar  period,  if  (1)  a  majority  of  its 
stock  at  any  time  during  the  taxable  year  is  owned  or  controlled,  directly 
ur  indirectly,  by  a  corporation  which  was  in  existence  during  the  whole  of 
at  least  one  calendar  year  during  the  prewar  period,  or  if  (2)  50  per  centum 
or  more  of  its  gross  income  (as  computed  under  section  233  for  income  tax 
purposes)  consists  of  gains,  profits,  commissions,  or  other  income,  derived 
from  a  government  contract  or  contracts  made  between  April  6,  1917,  and 
November  11,  1918,  both  dates  inclusive. 

(e)  A  foreign  corporation  shall  not  be  entitled  to  a  specific  exemption  of 
$3,000. 

Sec.  312.  That  the  excess-profits  credit  shall  consist  of  a  specific  exemption' 
of  $3,000  plus  an  amount  equal  to  8  per  centum  of  the  invested  capital  for 
the  taxable  year. 

A  foreign  corporation  shall  not  be  entitled  to  the  specific  exemption  of 
$3,000. 

PAUT  IV — ^Nkp  Income 

Bee.  320.  (a)  That  for  the  purpose  of  this  title  the  net  income  of  a  cor- 
poration shall  be  ascertained  and  returned — 

(1)  For  the  calendar  years  1911  and  1912  upon  the  same  basis  and  in  the 
same  manner  as  provided  in  section  38  of  the  Act  entitled  "An  Act  to  pro- 
vide revenue,  equalize  duties,  and  encourage  the  industries  of  the  United 
States,  and  for  other  purposes,"  approved  August  5,  1909,  except  that  taxes 
iipposed  by  such  section  and  paid  by  the  corporation  within  the  year  shall 
be  included; 

(2)  For  the  calendar  year  1913  upon  the  same  basis  and  in  the  same  man- 
ner as  provided  in  Section  II  of  the  Act  entitled  "An  Act  to  reduce  tariff 
duties  and  to  provide  revenue  for  the  Government,  and  for  other  purposes," 
approved  October^  3,  1913,  except  that  taxes  imposed  by  section  38  of  such 
Act  of  August  5,  1909,  and  paid  by  the  corporation  within  the  year  shall  be 
included,  and  except  that  the  amounts  received  by  it  as  dividends  upon  the 
stock  or  from  the  net  earnings  of  other  corporations  subject  to  the  tax  im- 
posed by  Section  II  of  such  Act  of  October  3,  1913,  shall  be  deducted;  and 

(3)  For  the  taxable  year  upon  the  same  bads  and  in  the  same  manner  as 
provided  for  income  tax  purposes  in  Title  11  of  this  Act. 

(b)  The  average  net  income  for  the  prewar  period  shall  be  determined  by 
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dividing  the  number  of  jears  within  that  period  during  the  whole  of  whicl 
the  eorporation  was  in  existence  into  the  sum  of  the  net  ineome  for  sudi 
years,  even  though  there  may  have  been  no  net  income  f  (nr  one  or  more  of 
such  years. 

Part  V — Iktebted  Capital 


See.  325.  (a)  That  as  used  in  this  titl< 

The  term  "intangible  property"  means  patents,  copyrights,  seeret  pro- 
cesses and  f ormuhe,  good  will,  trade-marks,  trade-brands,  franchises,  and  otba 
like  property; 

The  term  "tangible  property"  means  stocks,  bonds,  notes,  and  other  en- 
dences  of  indebtedness,  bUls  and  accounts  receivable,  leaseholds,  and  other 
property  other  than  intangible  property; 

The  term  "borrowed  capital"  means  money  or  other  property  borrowed, 
whether  represented  by  bonds,  notes,  open  accounts,  or  otherwise; 

The  term  "inadmissible  assets"  means  stocks,  bonds,  and  other  obligations 
(other  than  obligations  of  the  United  States),  the  dividends  or  interest  froio 
which  is  not  included  in  computing  net  income,  but  where  the  income  derive'i 
from  such  assets  consists  in  part  of  gain  or  profit  derived  from  the  sale  or 
other  disposition  thereof,  or  where  all  or  part  of  the  interest  derived  from 
each  assets  is  in  effect  included  in  the  net  income  because  of  the  limitation  on 
the  deduction  of  interest  under  paragraph  (2)  of  subdivision  (r)  of  aeetioo 
234,  a  corresponding  part  of  the  capital  invested  in  such  assets  shall  not  be 
deemed  to  be  inadmissible  assets; 

The  term  "admissible  assets"- means  all  assets  other  than  inadmissible 
assets,  valued  in  accordance  with  the  provisions  of  iTubdivision  (a)  of  sectioc 
326,  section  330,  and  section  331. 

(b)  For  the  purposes  of  this  title,  the  par  value  of  stock  or  shares  shall, 
in  the  case  of  stock  or  shares  issued  at  a  nominal  value  or  having  no  par 
value,  be  deemed  to  be  the  fair  market  value  as  of  the  date  or  dates  of  issoe 
of  such  stock  or  shares. 

Sec.  326.  (a)  That  as  used  in  this  title  the  term  "Jnvested  capital"  for 
^ai^year  means   (except  as  provided  in  subdivision   (b)    and    (c)    of  this 
section) : 

(1)  Actual  cash  bona  fide  paid  in  for  stock  or  shares; 

(2)  Actual  cash  value  of  tangible  property,  other  than  cash,  bona  fide  paid 
in  for  stock  or  shares,  at  the  time  of  such  payment,  but  in  no  ease  to  exceed 
the  par  value  of  the  original  stock  or  shares  specifically  issued  therefor,  unless 
the  actual  cash  value  of  such  tangible  property-  at  the  time  paid  in  is  shown 
to  the  satisfaction  of  the  Commissioner  to  have  been  clearly  and  substantiallj 
in  excess  of  such  par  value,  in  which  case  such  excess  shall  be  treated  as 
paid-in  surplus:  Provided,  That  the  Commissioner  shall  keep  a  record  of  all 
cases  in  which  tangible  property  is  included  in  invested  capital  at  a  value  in 
excess  of  the  stock  or  shares  issued  therefor,  containing  the  name  and  address 
of  each  taxpayer,  the  business  in  which  engaged,  the  amount  of  invested 
capital  and  net  income  shown  by  the  return,  the  value  of  the  tangible  prop* 
erty  at  the  time  paid  in,  the  par  value  of  the  stock  or  shares  speeifieally  issued 
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therefor,  and  the  amount  included  under  this  paragraph  as  paid-in  surplus. 
The  Commissioner  shall  furnish  a  copy  of  such  record  and  other  detailed  in- 
formation with  respect  to  inch  cases  when  required  by  resolution  of  either 
House  of  Congress,  without  regard  to  the  restrictions  contained  in  section  257 ; 

(3)  Paid-in  or  earned  surplus  and  undivided  profits;  not  including  surplus 
and  undivided  profits  earned  during  the  year; 

(4)  Intangible  property  bona  fide  paid  in  for  stock  or  shares  prior  to 
March  3,  1917,  in  an  amount  not  exceeding  (a)  the  actual  cash  value  of  such 
property  at  the  time  paid  in,  (b)  the  par  value  of  the  stock  or  shares  issued 
therefor,  or  (c)  in  the  aggregate  25  per  centum  of  the  par  value  of  the  total 
stock  or  shares  of  the  corporation  outstanding  on  March  3,  1917,  whichever 
is  lowest; 

(5)  Intangible  property  bona  fide  paid  in  for  stock  or  shares  on  or  after 
March  3,  1917,  in  an  amount  not  exceeding  (a)  the  actual  cash  value  of  such 
property  at  the  time  paid  in,  (b)  the  par  value  of  the  stock  or  shares  issued 
therefor,  or  (c)  in  the  aggregate  25  per  centum  of  the  par  value  of  the  total 
stock  or  shares  of  the  corporation  outstanding  at  the  beginning  of  the  taxable 
year,  whichever  is  lowest:  Provided,  That  in  no  case  shall  the  total  amount 
included  under  paragraphs  (4)  and  (5)  exceed  in  the  aggregate  25  per  centum 
of  the  par  value  of  the  total  stock  or  shares /of  the  corporation  outstanding 
at  the  beginning  of  the  taxable  year;  but 

(b)  As  used  in  this  title  the  term  "invested  capital"  does  not  include 
borrowed  capital. 

(c)  There  shall  be  deducted  from  invested  capital  as  above  defined  a  per- 
centage thereof  equal  to  the  percentage  which  the  amount  of  inadmissible  assets 
is  of  the  amount  of  admissible  and  inadmissible  assets  held  during  the  taxable 
year. 

(d)  The  invested  capital  for  any  period  shall  be  the  average  invested  cap- 
ital for  such  period,  but  in  the  case^f  a^corporation  making  a  return  for  a 
fractiohal  part  of  a  year,  it  shall  (except  for  the  purpose  of  paragraph  (2)  of 
subdivision  (a)  of  seetion  311  be  the  same  fractional  part  of  such  average 
invested  capital. 

The  average  invested  capital  for  the  prewar  period  shall.be  determined  by 
dividing  the  number  of  years  within  that  period  during  the  whole  of  which 
the  corporation  was  in  existence  into  the  sum  of  tiie  average  invested  capital 
for  such  years. 

Sec.  327.  That  in  the  following  eases  the  tax  shall  be  determined  as  pro- 
vided in  section  328: 

(a)  Where  the  Commissioner  is  imable  to  detennine  the  invested  capital 
as  provided  in  section  326; 

(b)  In  the  case  of  a  foreign  corporation; 

(c)  Where  a  mixed  aggregate  of  tangible  proper^  and  intangible  property 
has  been  paid  in  for  stock  or  for  stock  and  bonds  and  the  Commissioner  is 
unable  satisfactorily  to  determine  the  respective  values  of  the  several  classes 
of  property  at  the  time  of  payment,  or  to  distinguish  the  classes  of  property 
paid  in  for  stock  and  for  bonds,  respectively; 

(d)  Whereupon  application  by  the  corporation  the  Commissioner  finds  and 
so  declares  of  record  that  the  tax  if  determined  without  benefit  of  this  seetion 
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wooldy  owing  to  abnormal  conditions  affecting  the  capital  or  ineome  of  tlie 
corporation,  work  upon  the  corporation  an  exceptional  harddiip  evideneed  bj 
gross  disproportion  between  the  tax  computed  without  benefit  of  tiftis  sectifia 
and  the  tax  computed  by  vef  erence  to  the  representative  corporations  apeeillcd 
in  section  328.  This  subdivision  shall  not  apply  to  any  case  (1)  in*  whie^ 
the  tax  (computed  without  benefit  of  this  section)  is  high  merely  beeanae  the 
corporation  earned  within  the  taxable  year  a  high  rate  of  profit  upon  a  nonnal 
invested  ckpital,  nor  (2)  in  which  50  per  centum  or  more  of  the  grofls  iBeame 
of  the  corporation  for  the  taxable  year  ^(computed  under  section  233  of  Title 
II)  consists  of  gains,  profits,  commissions,  or  otiier  income,  derived  on  a  cost- 
plus  basis  from  a  Government  contract  or  contracts  made  between  April  6, 
1917,  and  November  11,  1918,  both  dates  inclusive. 

Sec.  328.  (a)  In  the  cases  specified  in  section  327  the  tax  shall  be  the  amoont 
which  bears  the  same  ratio  to  the  net  income  of  the  taxpayer  (in  excess  of 
the  specific  exemption  of  $3,000)  for  the  taxable  year,  as  the  average  tax  of 
representative  corporations  engaged  in  a  like  or  similar  trade  or  business, 
bears  to  their  average  net  income  (in  excess  ^f  the  specific  exemption  of 
$3,000)  for  such  year.  In  the  case  of  a  foreign  corporation  the  tax  sliall  he 
eomputed  without  deducting  the  specific  exemption  of  $3,000  either  for  the 
taxpayer  or  the  representative  corporations. 

In  computing  the  tax  under  this  section  the  Commissioner  shall  compare  the 
taxpayer  only  with  representative  corporations  whose  invested  capital  cut 
be  satisfactorily  determined  under  section  326  and  which  are,  as  nearly  ss 
may  be,  similarly  circumstanced  with  respect  to  gross  income,  net  income, 
profits  per  unit  of  business  transacted  and  capital  employed,  the  amomit  and 
rate  of  war  profits  or  excess  profits,  and  all  other  relevant  facta  and  eireno- 
stancei. 

(b)  For  the  purposes  of  subdivision  (a)  the  ratios  between  the  average 
tax  and  the  average  net  income  of  representative  corporations  shall  be  deter- 
mined by  the  Commissioner  in  accordance  with  regulations  preseiibed  by  lam 
with  the  approval  of  the  Secretary. 

In  cases  in  which  the  tax  is  to  be  computed  under  this  section,  if  the  tax 
as  computed  without  the  benefit  of  this  section  is  less  than  50  x>er  centum  of 
the  net  income  of  the  taxpayer,  the  installments  slttll  in  the  first  instance  be 
computed  upon  the  basis  of  such  tax;  but  if  the  tax  so  computed  is  50  per 
centum  or  more  of  the  net  income,  the  installments  shall  in  the  first  instance 
be  computed  upon  the  basis  of  a  tax  equal  to  50  per  centum  of  the  net  ineome. 
In  any  case,  the  actual  ratio  when  ascertained  shall  be  nsed  in  determining 
the  correct  amount  of  the  tax.    If  the  correct  amount  of  the  tax  when  deter- 
mined exceeds  50  per  centum  of  the  net  income,  any  excess  of  the  correct 
installments  over  the  amounts  actually  paid  shall  on  notice  and  demand  be 
paid  together  with  interest  at  the  rate  of  %  of  1  per  eentnm  per  month  on 
such  excess  from  the  time  the  installment  was  due. 

(c)  The  Commisisoner  shall  keep*  a  record  of  all  eases  in  whioh  the  tax  is 
determined  in  the  manner  prescribed  in  subdivision  (a),  containing  the  nuie 
and  address  of  each  taxpayer,  the  business  in  which  engaged,  the  amomit  of 
invested  capital  and  net  income  shown  by  the  return,  and  the  amount  of 
invested  capital  as  determined  under  such  subdivision.     The  ConunlBnooor 
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flliall  foniish  a  eopy  of  sneh  record  and  other  detfdled  information  with 
respeet  to  such  eases  when  required  by  resolution  of  either  House  of  Oongress, 
without  regard  to  the  restrictions  contained  in  section  257. 

Part  VI — ^Bioboankations 

Sec  330.  That  in  the  case  of  the  reorganization,  eonsolidationy  or  change 
of  ownersliip  after  Jannary  1,  1911,  of  a  trade  or  business  now  carried  on 
by  a  corx>orationy  the  corporation  shall  for  the  purposes  of  this  title  be  deemed 
to  have  been  in  existence  prior  to  tiiat  date,  and  the  net  income  and  invested 
capital  of  such  predecessor  trade  or  business  for  all  or  any  part  of  the  prewar 
period  prior  to  the  organization  of  the  corporation  now  carrying  on  such  trade 
or  business  shall  be  deemed  to  have  been  the  net  income  and  invested  capita^ 
of  such  corporation. 

If  such  predecessor  trade  or  business  was  carried  on  by  a  partnership  or 
individual  the  net  income  for  tiie  prewar  period  shaU,  under  regulations 
prescribed  by  the  Commissioner  with  the  approval  of  the  Secretary,  be  ascer- 
tained and  returned  as  nearly  as  may  be  upon  the  same  basis  and  in  the  same 
manner  as  provided  for  corporations  in  Title  II,  including  a  reasonable  deduc- 
tion for  salary  or  compensation  to  each  partner  or  the  individual  for  personal 
services  actuidly  rendered. 

In  the  case  of  the  organization  as  a  corporation  before  July  1,  1919,  of 
any  trade  or  business  in  which  capital  is  a  material  income-producing  factor 
and  which  was  previously  owned  by  a  partnership  or  individual,  the  net  in- 
come of  such  trade  or  business  from  January  1,  1918,  to  the  date  of  such  re- 
organization may  at  the  option  of  the '  individual  or  partnership  be  taxed  as 
the  net  income  of  a  corporation  is  taxed/ under  Titles  II  and  IH;  in  which 
event  the  net  income  and  invested  capital  of  such  trade  or  business  shall  be 
computed  as  if  such  corporation  had  been  in  existence  on  and  after  January  1, 
1918,  and  the  undistributed  profits  or  earnings  of  such  trade  or  business  shall 
not  be  subject  to  the  surtax  imposed  in  section  211,  but  amounts  distributed 
on  or  after  January  1,  1918,  from  the  earnings  of  such  trade  or  business  shall 
be  taxed  to  the  recipients  as  dividends,  and  all  the  provisions  of  Titles  II  and 
in  relating  to  corporations  shall  so  far  as  practicable  apply  to  such  trade  or 
business:  Provided,  That  this  paragraph  shall  not  apply  to  any  trade  or 
business  the  net  income  of  which  for  the  taxable  year  1918  was  less  than  20 
per  centum  of  its  invested  capital  for  such  year:  Provided  fvrther,  That  any 
tax  payer  who  taJces  advantage  of  this  paragraph  shall  pay  the  tax  imposed 
by  section  1000  of  this  Act  and  by  the  first  subdivision  of  section  407  of  the 
Bevenue  Act  of  1916,  as  if  sueb  taxpayer  had  been  a  corporation  on  and  after 
January  1, 1918,  with  a  capital  stock  having  no  par  value. 

If  any  asset  of  the  trade  or  business  in  existence  both  during  the  taxable 
year  and  any  prewar  year  is  included  in  the  invested  capital  for  the  taxable 
year  but  is  not  included  in  the  invested  capital  for  such  prewar  year,  or  is 
valued  on  a  different  basis  in  computing  the  invested  capital  for  the  taxable 
year  and  such  prewar  year,  respectively,  then  under  rules  and  regulations 
to  be  prescribed  by  the  Commissioner  with  the  approval  of  the  Secretary  such 
readjustments  shall  be  made  as  are  necessary  to  place  the  computation  of  the 
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invested  capital  for  such  prewar  year  on  the  basis  employed  in  determiniBg 
the  invested  capital  for  the  taxable  year. 

Sec.  331.  In  the  case  of  the  reorganization,  consolidation,  or  change  of 
ownership  of  a  trade  or  business,  or  change  of  ownership  of  property,  after 
Marfh  3,  1917,  if  an  interest  or  control  in  such  trade  or  buauiess  or  propertj 
of  50  per  centum  or  more  remains  in  the  same  persons,  or  any  of  tham,  then 
no  asset  transferred  or  received  from  the  previous  owner  shall,  for  the  purpose 
ot  determining  invested  capital,  be  allowed  a  greater  value  than  would  have 
been  allowed  under  this  title  in  computing  the  invested  capital  of  such  previofQ5 
owner  if  such  asset  had  not  been  eo  transferred  or  received:  Provided,  That 
if  such  previous  owner  was  not  a  corporation,  then  the  value  of  any  asset  so 
transferred  or  received  shall  be  taken  at  its  cost  of  acquisition  (at  tbe  date 
when  acquired  by  such  previous  owner)  with  proper  allowance  for  depreeiation, 
impairment,  betterment  *or  development,  but  no  addition  to  the  original  cost 
shall  be  made  for  any  charge  or  expenditure  deducted  as  expense  or  otherwisp 
on  or  after  March  1,  1913,  in  computing  the  net  income  of  such  previona  owner 
for  purposes  of  taxation. 

Pabt  VTI — ^Miscellaneous 

Sec.  335.  (a)  That  if  a  corporation  (other  than  a  personal  service  corpora 
tion)  makes  return  for  a  fiscal  year  beginning  in  1917  and  ending  in  1918,  the 
tax  for  the  first  taxable  year  under  this  title  shall  be  the  sum  of:  (1)  the 
same  proportion  of  a  tax  for  the  entire  period  computed  under  Title  II  of 
the  Revenue  Act  of  1917  which  the  portion  of  such  period  falling  within  the 
calendar  year  1917  is  of  the  entire  period,  and  (2)  the  same  proportion  of  s 
tax  for  the  entire  period  computed  under  this  title  at  the  rates  specified  in 
subdivision  (a)  of  section  301  which  the  portion  of  such  period  falling  within 
the  calendar  year  1918  is  of  the  entire  period.  Any  amount  heretofore  or 
hereafter  paid  on  account  of  the  tax  imposed  for  such  fiscal  year  by  Title  U 
of  the  Revenue  Act  of  1917  shall  be  credited  toward  the  payment  of  the  tax 
imposed  for  such  fiscal  year  by  this  title,  and  if  the  amount  so  paid  exceed? 
the  amount  of  the  tax  imposed  by  this  title,  the  excess  diall  be  credited  or 
refunded  to  the  corporation  in  accordance  with  the  provisions  of  section  252. 

(b)  If  a  corporation  makes  return  for  a  fiscal  year  beginning  in  1918  and 
ending  in  1919,  the  tax  for  sueh  fiscal  year  under  this  title  shall  be  the  sum  of; 
(1)  the  same  proportion  of  a  tax  for  the  entire  period  computed  under  subdi- 
vision (a)  of  section  301  which  the  portion  of  such  period  falling  within  the 
calendar  year  1918  is  of  the  entire  period,  and  (2)  the  same  proportion  of  a 
tax  for  the  entire  period  computed  under  subdivision  (b)  or  (c)  of  section 
301  which  the  portion  of  such  period  falling  within  the  calendar  year  1919  is 
of  the  entire  period. 

(e)  If  a  partnership  or  a  personal  service  corporation  makes  return  for  a 
fiscal  year  beginning  in  1917  and  ending  in  1918,  it  shall  pay  tiie  same 
proportion  of  a  tax  for  the  entire  period  computed  under  Title  11  of  the 
Revenue  Act  of  1917  which  the  portion  of  such  period  falling  within  the 
calendar  year  1917  is  of  the  entire  period. 

Any  tax  paid  by  a  partnership  or  personal  service  corporati<m  for  a^y 
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period  beginning  on. or  after  January  1,  1918,  shall  be  immediately  refunded 
to  tbe  partnership  or  corporation  as  a  tax  erroneously  or  illegally  collected. 

Sec.  336.  That  every  corporation,  not  exempt  under  section  304,  shall  make 
a  return  for  the  purposes  of  this  title.  Such  returns  shall  be  made,  and  the 
taxes  imposed  by  this  title  shall  be  paid,  at  the  same  times  and  places,  in  the 
same  manner,  and  subject  to  the  same  conditions,  as  is  provided  in  the  case 
of  returns  and  payment  of  income  tax  by  corporations  for  the  purposes  of 
Title  II,  and  all  the  provisions  of  that  title  not  inapplicable,  including  penal- 
ties, are  hereby  made  applicable  to  the  taxes  imposed  by  this  title. 

Sec.  337.  That  in  the  case  of  a  bona  fide  sale  of  mines,  oil  or  gas  wells,  or 
any  interest  therein,  where  the  principal  value  of  the  property  has  been  demon- 
strated by  prospecting  or  exploration  and  discovery  work  done  by  the  taxpayer, 
the  portion  of  the  tax  imposed  by  this  title  attributhble  to  such  sale  shall  not 
exceed  20  per  centum  of  the  selling  price  of  such  property  or  interest. 

TITLE  X— SPECIAL  TAXES 

[Capital  Stock  Tax] 

Sec  1000.  (a)  That  on  and  after  July  1,  1918,  in  lieu  of  the  tax  imposed 
by  the  first  subdivision  of  section  407  of  the  Revenue  Act  of  1916 —  . 

(1)  Every  domestic  corporation  shall  pay  annually  a  special  excise  tax  with 
respect  to  carrying  on  or  doing  -business,  equivalent  to  $1  for  each  $1,000 
of  80  inuch  of  the  fair  average  value  of  its  capital  stock  for  the  preceding  year 
ending  June  30  as  is  in  excess  of  $5,000.  In  estimating  the  value  of  capital 
stock  the  surplus  and  undivided  profits  shall  be  included;  , 

(2)  Every  foreign  corporation  shall  pay  annually  a  special  excise  tax  with 
respect  to  carrying  on  or  doing  business  in  the  United  States,  equivalent  to 
$1  for  each  $1,000  of  the  average  amount  of  capital  employed  in  the  trans, 
action  of  its  business  in  the  United  States  during  the  pi^eceding  year  ending 
June  thirtieth. 

(b)  In  computing  the  tax  in  the  case  of  insurance  companies  such  deposits 
and  reserve  funds  as  they  are  required  by  law  or  contract  to  maintain  or  hold 
for  the  protection  of  or  payment  to  or  apportionment  among  policyholders 
Hhall  not  be  included. 

(c)  The  taxes  imposed  by  this  section  shaU  not  apply  in  any  year  to  any 
corporation  which  was  not  engaged  in  business  (or  in  the  case  of  a  foreign 
corporation  not  engaged  in  business  in  the  United  States)  during  the  preceding 
year  ending  June  30,  nor  to  any  corporation  enumerated  in  section  231.  The 
taxes  imposed  by  this  section  shall  apply  to  mutual  insurance  companies,  and 
in  the  case  of  every  such  domestic  company  the  tax  shall  be  equivalent  to  $1 
for  each  $1,000  of  the  excess  over  $5,000  of  the  sum  of  its  surplus  or  contingent 
reserves  maintained  for  the  general  use  of  the  business  and  any  reserves  the 
net  additions  to  which  are  included  in  net  income  under  the  provisions  of 
Title  n,  as  of  the  close  of  the  preceding  accounting  period  used  by  such 
company  for  purposes  of  making  its  income  tax  return:  VroM^Aed,^  That  in 
the  case  of  a  foreign  mutual  insurance  company  the  tax  shall  be  equivalent  to 
$1  for  each  $1,000  of  the  same  proportion  of  the  sum  of  such  surplus  and 
reserves,  which  the  reserve  fund  upon  business  transacted  within  the  United 
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States  is  of  the  total  reserve  upon  all  business  transacted,  as  of  tbe  dose  a: 
the  preceding  accounting  period  used  by  such  company  for  porpoaes  of  makiag 
its  income  tax  return. 

(d)  Section  257  shall  apply  to  all  retonia  filed  with  tbe  OommiBHiniiar  icj 
purposes  of  the  tax  imposed  by  this  seetioD. 


TITLE  XI— STAMP  TAXES 

See.  1100.  Tbat  on  and  after  April  1,  1919,  there  shaU  be  levied,  eoDeetei 
and  paid,  for  and  in  respect  of  the  several  bonds,  debentures,  or  certifieat^ 
of  stock  and  of  indebtedness,  and  other  docun^ents,  instruments,  matters,  aci 
things  mentioned  and  described  in  Schedule  A  of  this  title,  or  for  or  in  respect 
of  the  veUum,  parehment,  or  paper  upon  which  such  instruments,  matters,  cr 
things,  or  any  of  them,  are  written  or  printed,  by  any  person  who  makes, 
signs,  issues,  sells,  removes,  consigns,  or  ships  the  same,  or  for  whose  use  or 
benefit  the  same  are  made,  signed,  issued,  sold,  removed,  consigned,  or  shiprei 
the  several  taxes  specified  in  such  schedule.  The  taxes  imposed  by  this  settm 
shall,  in  the  case  of  any  article  upon  whiob  a  corresponding  stamp  tax  is  d<w 
imposed  by  law,  be  in  lieu  of  such  tax. 

Sec.  1101.  That  there  shall  not  be  taxed  under  this  title  any  bond,  note,  or 
other  instrument,  issued  by  the  United  States,  or  by  any  foreign  Govemmest, 
or  by  any  State,  Territory,  or  the  District  of  Columbia,  or  local  subdiTisiot 
thereof,  or  municipal  or  other  corporation  exercising  the  taxing  power;  or  any 
bond  of  indemnity  required  to  be  filed  by  any  person  to  secure  payment  o( 
any  pension,  allowance,  allotment,  relief,  or  insurance  by  the  United  States;  or 
stocks  and  bonds  issued  by  cooperative  building  and  loan  associations  whieii 
are  organized  and  operated  exclusively  for  the  benefit  of  their  members  and 
make  loans  only  to  their  shareholders,  or  by  mutual  ditch  or  irrigating  eom- 
panies. 

Sec.  1102.  That  whoever— 

(a)  Makes,  signs,  issues,  or  accepts,  or  causes  to  be  made,  signed,  iasatd, 
or  accepted,  any  instrument^  document,  or  paper  of  any  kind  or  deseriptioL 
whatsoever  without  the  full  amount  of  tax  thereon  being  duly  paid; 

(b)  Consigns  or  ships,  or  causes  to  be  consigned  or  shipped,  by  parcel  post 
any  parcel,  package,  or  article  without  the  full  amount  of  tax  being  duly  paid: 

(c)  Manufactures  or  imports  and  sells,  or  offers  for  sale,  or  causes  to  be 
manufactured  or  imported  and  sold,  or  offered  for  sale,  any  playing  eards, 
package,  or  other  article  without  the  full  amount  of  tax  being  duly  paid; 

(d)  Makes  use  of  any  adhesive  stamp  to  denote  any  tax  imposed  by  this 
title  without  canceling  or  obliterating  such  stamp  as  prescribed  in  section  UOii 

Is  guilty  of  a  misdemeanor  and  upon  oonvietion.  thereof  shall  pay  a  fine  of 
not  more  than  $100  for  each  offense. 

Sec  1103.  That  whoever^— 

(a)  Fraudulently  cuts,  tears,  or  removes  from  any  vellum,  parchment,  pap** 
instrument,  writing,  package,  or  article,  upon  which  any  tax  is  imposed  bf 
this  title,  any  adhesive  stamp  or  the  impression  of  any  stamp,  die,  plate,  <v 
other  article  provided,  made,  or  used  in  pursuance  of  this  title; 
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(b)  Fraadulently  11866,  Joins,  fixes,  or  places  to,  mth,  or  upon  any  vellum, 
parchment,  paper,  instrument,  writing,  package,  or  article,  upon  which  any  tax 
is  imposed  by  this  title,  (1)  any  adhesive  stamp,  or  the  impression  of  any 
stamp,  die,  plate,  or  other  article,  which  has  been  cut,  torn,  or  removed  from 
any  other  vellum,  parchment,  paper,  instrument,  writing,  package,  or  article, 
upon  which  any  tax  is  imposed  by  this  title;  or  (2)  any  adhesive  stamp  or  the 
impression  of  any  stamp,  die,  plate,  or  other  article  of  insuficient  value;  or 
(3)  any  forged  or  counterfeit  stamp,  or  the  impression  of  any  forged  or  coun^ 
terf^it  stamp,  die,  plate,  or  other  article; 

(c)  Willfully  removes,  or  alters  the  cancellation,  or  defacing  marks  of,  or 
otherwise  prepar^,  any  adhesive  stamp,  with  intent  to  use,  or  cause  the  same 
to  be  used,  after  it  has  been  already  used,  or  knowingly  or  willfully  buys, 
sells,  offers  for  sale,  or  gives  away,  any  such  washed  or  restored  stamp  to  any 
person  for  use,  or  knowingly  uses  the  same; 

(d)  Knowingly  and  without  lawful  excuse  (the  burden  of  proof  of  such 
excuse  being  on  the  accused)  has  in  possession  any  washed,  restored,  or 
altered  stamp,  which  has  been  removed  from  any  veUum,  parchment,  paper, 
instrument,  writing,  package,  or  article; 

Is  guilty  of  a  misdera^nor,  and  upon  conviction  shall  be  punished  by  a  fine 
of  not  more  than  $1,000,  or  by  imprisonment  for  not  more  than  five  years,  or 
both,  and  any  such  reused,  canceled,  ^r  counterfeit  stamp  and  the  vellum, 
parchment,  document,  paper,  package,  or  article  ui>on  which  it  is  placed  or 
impressed  shall  be  forfeited  to  the  United  States. 

Sec  1104.  That  whenever  an  adhesive  stamp  is  used  for  denoting  any  tax 
imposed  by  this  title,  except  as  hereinafter  provided,  the  person  using  or 
affixing  the  same  shall  write  or  stamp  or  cause  to  be  written  or  stamped  there- 
upon the  initials  of  his  or  its  name  and  the  date  upon  which  the  same  is 
attached  or  used,  so  that  the  same  may  not  again  be  used :  Provided,  That  the 
Commissioner  may  prescribe  such  other  method  for  the  cancellation  of  such 
stamps  as  he  may  deem  expedient. 

Sec  1105.  (a)  That  the  Commissioner  shall  cause  to  be  prepared  and  dis- 
tributed for  the  payment  of  the  taxes  prescribed  in  this  title  suitable  stamps 
denoting  the  tax  on  the  document,  articles,  or  thing  to  which  the  same  may  be 
af^ed,  and  shall  prescribe  such  method  for  the  affixing  of  said  stamps  in 
substitution  for  or  in  addition  to  the  method  provided  in  this  title,  as  he  may 
deem  expedient.        x 

(b)  The  Oomonissioner,  with  the  approval  of  the  Secretary,  is  authorized  to 
procure  any  of  the  stamps  provided  for  in  this  title  by  contract  whenever  such 
stamps  can  not  be  speedily  prepared  by  the  Bureau  of  Engraving  and  Priiiting: 
but  this  authority  shall  expire  on  January  1,  1920,  except  as  to  imprinted 
stamps  furnished  under  contract,  authorized  by  the  Commissioner. 

(c)  All  internal-revenue  laws  relating  to  the  assessment  and  collection  of 
taxes  are  hereby  extended  to  and  made  a  part  of  this  title,  so  far  as  applicable, 
for.  fhe  purpose  of  collecting  stamp  taxes  omitted  through  mistake  or  fraud 
from  any  instrument,  document,  paper,  writing,  parcel,  package,  or  article 
named  herein. 

Sec.  1106.  That  the  Commissioner  shall  furnish  to  the  Postmaster  General 
without  prepayment  a  suitable  quantity  of  adhesive  stamps  to  be  distributed 
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to  and  kept  on  sale  by  the  various  postmasters  in  the  Umted  States.  '^ 
Postmaster  General  may  require  each  such  postmastw  to  give  additional  or 
increased  bond  as  postmaster  for  the  value  of  the  stamps  so  fumislied,  asd 
each  such  postmaster  shall  deposit  the  receipts  from  the  sale  of  soch  ataffi^ 
to  the  credit  of  and  render  accounts  to  the  Postmaster  General  at  such  tiiae 
and  in  such  form  as  he  may  by  regulations  prescribe.  The  Postmaster  Gencnl 
shall  at  least  once  monthly  transfer  all  collections  from  this  souitae  to  th£ 
Treasury  as  internal-revenue  collections. 

Sec.  1107.  That  the  collectors  of  the  several  districts  shall  furnish  irithmst 
prepayment  to  any  assistant  treasurer  or  designated  depositary  of  the  United 
States  located  in  their  respective  collection  districts  a  suitable  quantity  of 
adhesive  stamps  for  sale.  In  such  cases  the  collector  may  require  a  bond,  witb 
sufficient  sureties,  to  an  amount  equal  to  the  value  of  the  adhesive  stamps  su 
furnished,  conditioned  for  the  faithful  return,  whenever  so  required,  of  a£ 
quantities  or  amounts  undisposed  of,  and  for  the  payment  monthly  of  til 
quantities  or  amounts  sold  or  not  remaining  on  hand.  The  Secretary  may  frcs 
time  to  time  make  such  regulations  as  he  may  find  necessary  to  insore  f^ 
safekeeping  or  prevent  the  illegal  use  of  all  such  adhesive  stamps. 

ScfHEDULB  A — Stamp  Tazxs 

1.  Bonds  of  indebtedness:  On  all  bonds,  debentures,  or  certificates  of  in* 
debtedness  issued  by  any  person,  and  all  instruments,  however  termed,  i88Q^i 
by  any  corporation  with  interest  coupons  or  in  registered  form,  known  genenllr 
as  corporate  securities,  on  each  $100  of  face  value  or  fraction  thereof,  5  eents: 
Provided,  That  every  renewal  of  the  foregoing  shall  be  taxed  as  a  new  issoe: 
Provided  further,  That  when  a  bond  conditioned  for  the  repayment  or  pay- 
ment of  money  is  given  in  a  penal  sum  greater  than  the  debt  secured,  the  tax 
shisill  be  based  upon  the  amount  secured. 

2.  Bonds,  indemnity  and  surety :  On  all  bonds  executed,  for  indemnii^g 
any  person  who  shall  have  become  bound  or  engaged  as  surety,  and  on  all 
bonds  executed  for  the  due  execution  or  performance  of  any  contract,  obliga- 
tion, or  requirement,  or  the  duties  of  any  office  or  position,  and  to  aeeoont 
for  money  received  by  virtue  thereof,  and  tin  all  policies  of  gisaraaty  and 
fidelity  insurance,  including  policies  guaranteeing  titles  to  real  estate  and  mort 
gage  guarantee  policies,  and  on  all  other  bonds  of  any  description,  made,  issued, 
or  execute^,  not  otherwise  provided  for.  in  this  schedule,  except  such  as  may  be 
required  in  legal  proceedings,  50  cents:  Provided,  That  where  a  preminm  is 
charged  for  Ute  issuance,  execution,  renewal  or  continuance  of  aaeh  bend 
the  tax  shall  be  1  cent  on  each  dollar  or  fractional  part  thereof  the  preminm 
charged:  Provided  further,  That  policies  of  reinsurance  shall  be  exmnpt  from 
the  tax  imposed  by  this  subdivision. 

3.  Capital  stock,  issued:  On  each  original  issue,  whether  on  organization 
or  reorganization,  of  certificates  of  stock,  or  of  profits,  or  of  interest  in  prop- 
erty or  accumulations,  by  any  corporation,  on  each  $100  of  face  valne  or 
fraction  thereof,  5  cents :  Proifided,  That  where  a  certificate  is  issued  without 
face  value,  the  tax  shall  be  5  cents  per  share,  unless  l&e  actual  valne  is  in  ex- 
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eem  of  $100  per  share,  in  which  case  the  tax  shall  be  5  cents  oh  each  $100  of 
actual  value  or  fraction  thereof. 

The  stamps  representing  the  tax  imposed  by  this  subdivision  shall  be  at- 
tached to  the  stock  books  and  not  to  the  certificates  issued. 

4.  Capital  stock,  sales  or  transfers:     On  all  sales,  or  agreements  to  selli  or 
memoranda  of  sales  or  deliveries  of,  or  transfers  of  legal  title  to  shares  or 
certificates  of  stock  or  of  profits  or  of  interest  in  property  or  accumulations  in 
any  corporation,  or  to  rights  to  subscribe  for  or  to  receive  such  shares  or 
certificates,  whether  made  upon  or  shown  by  the  books  of  the  corporation,  or 
by  any  assignment  in  blank,  or  by  any  delivery,  or  by  any  paper  or  agreement 
or  memorandum  or  other  evidence  of  transfer  or  sale,  whether  entitling  the 
holder  in  any  manner  to  the  benefit  of  such  stock,  interest,  or  rights,  or  not, 
on  each  $100  of  face  value  or  fraction  thereof,  2  cents,  and  where  such  shares 
are  without  par  or  face  value,  the  tax  shall  be  2  cents  on  the  transfer  or  sale 
or  agreement  to  «8ell  on  each  share,  unless  the  actual  value  thereof  is  in  excess 
of  $100  per  share,  in  which  case  the  tax  shall  be  2  cents  on  each  $100  of  actual 
value  or  fraction  thereof:    Provided,  That  it  is  not  intended  by  this  title  to 
impose  a  tax  upon  an  agreement  evidencing  a  deposit  of  certificates  as  collateral 
security  for  money  loaned  thereon,  which  certificates  are  not  actually  sold,  nor 
upon  the  delivery  or  transfer  for  such  purpose  of  certificates  so  deposited: 
Provided  further,  That  the  tax  shall  not  be  imposed  upon  deliveries  or  transfers 
to  a  broker  for  sale,  nor  upon  deliveries  or  transfers  by  a  broker  to  a  cus- 
tomer for  whom  and  upon  whose  order  he  has  purchased  same,  but  such  de- 
liveries or  transfers  shall  be  accompanied  by  a  certificate  setting  forth  the 
facts:     Provided  further,  That  in  case  of  sale  where  the  evidence  of  transfer 
is  shown  only  by  the  books  of  the  corporation  the  stamp  shaU  be  placed  upon 
such  books]  and  where  the  change  of  ownership  is  by  transfer  of  the  certificate 
the  stamp  shaU  be  placed  upon  the  certificate;  and  in  cases  of  an  agreement 
to  sell  or  where  the  transfer  is  by  delivery  of  the  certificate  assigned  in  blank 
there  shall  be  made  and  delivered  by  the  seller  to  the  buyer  a  bill  or  memoran- 
dum of  such  sale,  to  which  the  stamp  shaU  be  afSxed;  and  every  bill  or  memo- 
randum of  sale  or  agreement  to  sell  before  mentioned  shall  show  the  date 
thereof,  the  name  of  the  seller,  the  amount  of  the  sale  and  the  matter  or 
thing  to  which  it  refers.    Any  person  liable  to  pay  the  tax  as  herein  provided, 
or  ^anyone  who  acts  in  the  matter  as  agent  or  broker  for  such  person,  who 
makes  any  such  sale,  or  who  in  pursuance  of  any  such  sale  delivers  any  cer- 
tificate or  evidence  of  the  sale  of  any  stock,  interest  or  right,  or  bill  or  mero- 
randum  thereof,  as  herein  required,  without  having  the  proper  stamps  affixed 
thereto  with  intent  to  evade  the  foregoing  provisions,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof  shall  pay  a  fine  of  not  exceed- 
ing $1,000,  or  be  imprisoned  not  more  than  six  months,  or  both. 

5.  Produce,  sales  of,  on  exchange:  Upon  each  sale,  agreement  of  sale, 
or  agreement  to  sell  (not  including  so-called  transferred  or  scratch  sales), 
any  products  or  merchandise  at,  or  under  the  rules  or  usages  of,  any  exchange, 
or  board  of  trade,  or  other  similar  place,  for  future  delivery,  for  each  $100 
in  value  of  the  merchandise  covered  by  said  sale  or  agreement  of  sale  or 
agreement  to  sell,  2  cents,  and  for  each  additional  $100  or  fractional  part 
thereof  in  excess  of  $100,  2  cents:    Provided,  That  on  every  sale  or  agreement 
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of  sale  or  agreement  to  sell  as  aforesaid  there  shall  be  made  and  detiverd 
by  the  seller  to  the  buyer  a  bill,  memorandum,  agreement,  or  other  erideaet 
of  such  sale,  agreement  of  sale,  or  agreement  to  sell,  to  which  there  shall  be 
affixed  a  lawful  stamp  or  stamps  in  value  equal  to  the  amount  of  the  t3i 
on  such  sale:  Provided  fwrther,  That  sellers  of  commodities  deaeribed  herofi, 
having  paid  the  tax  provided  by  this  subdivision,  may  transfer  socii  contract^ 
to  a  clearing-house  corporation  or  association,  and  such  transfer  shall  not  be 
deemed  to  be  a  sale,  or  agreement  of  sale,  or  an  agreement  to  sell  within  tk 
provisions  of  this  Act,  provided  that  such  transfer  shall  not  vest  any  bes^- 
ficial  Interest  in  such  clearing-house  association  but  shall  be  made  for  the  solse 
purpose  of  enabling  such  clearing-house  association  to  adjust  and  balance  the  ae 
counts  of  the  members  of  such  clearing-house  association  on^  their  several  coc- 
tracts.  Every  such  bill,  memorandum,  or  other  evidence  of  sale  or  agreement  to 
sell  shall  show  the  date  thereof,  the  name  of  the  seller,  the  amount  of  the  sa>. 
and  the  matter  or  thing  to  which  it  refers;  'and  any  person  liable  to  pay  tk 
tax  as  herein  provided  or  anyone  who  acts  in  ttie  matter  as  agent  or  broker  fcr 
such  person,  who  makes  any  such  sale  or  agreement  of  sale,  or  agreonent  to 
sell,  or  who,  in  pursuance  of  any  such  sale,  agreement  of  sale,  or  agreemes: 
to  sell,  delivers  any  such  products  or  merchandise  without  a  bill,  memorandiuD. 
or  other  evidence  thereof  as  herein  required,  or  who  delivers  sadi  bill,  memc*^ 
randum,  or  other  evidence  of  sale,  or  agreement  to  sell,  without  having  the 
proper  stamps  affixed  thereto,  with  intent  to  evade  the  foregoing  provisions, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  sb&C 
pay  a  fine  of  QOt  exceeding  $1,000  or  be  imprisoned  not  more  than  six  montks, 
or  both. 

No  bill,  memorandum,  agreement,  or  other  evidence  of  such  sale,  or  agTe^ 
ment  of  sale,  or  agreement  to  sell,  in  case  of  cash  tales  of  produeta  or  mer- 
chandise for  immediate  or  prompt  delivery  which  in  good  faith  are  aetuallj 
intended  to  be  delivered  shall  be  subject  to  this  tax. 

6.  Drafts  or  checks  (payable  otherwise  tbai^  at  sight  or  on  demand)  upon 
their  acceptance  or  delivery  within  the  United  States  whichever  is  prior,  pitniis- 
sory  notes,  except  bank  notes  issued  for  circulation,  and  for  each  renewal  of 
the  same,  for  a  sum  not  exceeding  $100,  2  cents;  and  for  each  additional  $100, 
or  fractional  part  thereof,  2  cents. 

This  subdivision  shall  not  apply  to  a  promissory  note  secured  by  the  pledge  of 
bonds  or  obligations  of  the  United  States  issued  after  April  24,  1917,  or 
secured  by  the  pledge  of  a  promissory  note  which  itself  is  secured  by  the 
pledge  of  such  bonds  or  obligations:  Provided,  That  in  either  case  the  par 
value  of  such  bonds  or  obligations  shall  be  not  less  than  the  amount  of  sach 
note. 

7.  Conveyances;  Deed,  instrument,  or  writing^  whereby  any  lands,  tenemeDts, 
or  other  realty  sold  shall  be  granted,  assigned,  transferred,  or  otherwise  con- 
veyed to,  or  vested  in,  the  purchaser  or  purchasers,  or  any  other  person  or 
persons,  by  his,  her,  or  their  direction,  when  the  consideration  or  value  of  the 
interest  or  property  conveyed,  exclusive  of  the  value  of  any  lien  or  encum- 
brance remaining  thereon  at  the  time  of  sale,  exceels  $100  and  does  not 
exceed  $500,  50  cents ;  and  for    each  aditioual  $500  or  fractional  part  thereof, 
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50  cents.    This  subdivisioii  shall  not  apply  to  any  instrument  or  writing  given 
'to  secure  a  debt. 

8.  !Bntry  of  any  goods,  wares,  or  merchandise  at  any  customhouse,  either  for 
consumption  or  warehousing,  not  exceeding  $100  in  value,  25  cents;  exceeding 
$100  and  not  exceeding  $500  in  value,  50  cents;  exceeding  $500  in  value,  $1. 

9.  Entry  for  the  withdrawal  of  any  goods  or  merchaiidise  from  customs 
l>onded  warehouse,  50  cents. 

10.  Passage  ticket,  one  .way  or  round  trip,  for  each  passenger,  sold  or  issued 
in  the  United  States  for  passage  by  any  vessel  to  a  port  or  place  not  in  the 
United  States,  Canada,  or  Mexico,  if  costing  not  exceeding  $30,  $1;  costing 
more  than  $30  and  not  exceeding  $60,  $3;  costing  more  than  $60,  $5.  This 
subdivision  shall  not  apply  to  passage  tickets  costing  $10  or  less. 

11.  Proxy  for  voting  at  any  election  for  officers,  or  meeting  for  the  trans- 
action of  business,  of  any  corporation,  except  religious,  educational,  charitable, 
fraternal,  or  literary  societies,  or  public  cemeteries,  10  cents. 

12.  Power  of  attorney  granting  authority  to  do  or  perform  some  act  for  or 
in  behalf  of  the  grantor,  which  authority  is  not  otherwise  vested  in  the 
grantee,  25  cents.  This  subdivision  shall  not  apply  to  any  papers  necessary 
to  be  used  for  the  collection  of  claims  from  the  United  States  or  from  any 
State  for  pensions,  back  pay,  bounty,  or  for  property  lost  in  the  military  or 
naval  service,  or  to  powers  of  attorney  required  in  bankruptcy  cases. 

13.  Playing  cards:  Upon  every  pack  of  playing  cards  containing  not  more 
than  fifty- four  cards,  manufactured  or  imported,  and  sold,  or  removed  for  con- 
sumption or  sale,  a  tax  of  8  cents  per  pack. 

14.  Parcel-post  packages:  Upon  every  parcel  or  package  transported  from 
one  point  in  the  United  States  to  another  by  parcel  post  on  which  the  postage 

•    amounts  to  25  cents  or  more,  a  tax  of  1  cent  for  each  25  cents  or  fractional 
part  thereof  charged  for  such  transportation,  to  be  paid  by  the  consignor. 

No  such  parcel  or  package  shall  be  transported  until  a  stamp  or  stamps 
representing  the  tax  due  shall  have  been  affixed  thereto. 

15.  On  each  policy  of  insurance,  or  certificate,  binder,  covering  note, 
memorandum,  ca^blegram,  letter,  or  other  instrument  by   whatever  name 
called  whereby  insurance  is  made  or  renewed  upon  property  within  the 
United  States  (including  rents  and  profits)  against  peril  by  sea  or  on  in- 
land waters  or  in  transit  on  land  (including  transshipments  and  storage  at 
termini  or  way  points)  or  by  fire,  lightning,  tornado,  wind-storm,  bombard- 
ment, invasion,  insurrection  or  riot,  issued  to  or  for  or  in  the  name  of  a  do- 
mestic corporation  or  partnership  or  an  individual  resident  of  the  United 
States  by  any  foreign  corporation  or  partnership  or  any  individual  not  a 
resident  of  the  United  States,  when  such  policy  or  other  instrument  is  not 
si^ed  or  countersi^ed  by  an  officer  or  agent  of  the  insurer  in  a  State,  Ter- 
ritory, or  district  of  the  United  States  within  which  such  insurer  is  author- 
ized to  do  business,  a  tax  of  3  cents  on  each  dollar,  or  fractional  part  thereof 
of  the  premium  charged:     Provided^  That  policies  of  re-insuranee  shall  be 
exempt  from  the  tax  imposed  by  this  subdivision. 

Any  person  to  or  for  whom  or  in  whose  name  any  such  policy  or  other 
instrument  is  issued,  or  any  solicitor  or  broker  acting  for  or  on  behalf  of 
such  person  in  the  procurement  of  any  such  policy  or  other  instrument,  shall 
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ftflBbc  the  proper  stamps  to  such  policy  or  other  instrumenti  and  for  faihne  to 
affix  such  stamps  with  intent  to  evade  the  tax  shall,  in  addition  to  other 
penalties  provided  therefor,  pay  a  fine  of  double  the  amount  of  the  tax. 

TITLi;  Xn— TAX  ON  EMPLOYMENT  OF  CHUiD  LABOB 

See.  1200.  That  every  person  (other  than  a  bona  fide  boys'  or  ^iiis'  ea- 
ning  club  recognized  by  the  Agricultural  Department  of  a  State  and  of  tki 
United  States)  operating  (a)  any  mine  or  quarry  situated  in  the  United 
States  in  which  children  under  the  age  of  sixteen  years  have  been  employed 
or  permitted  to  work  during  any  portion  of  the  taxable  year;  or  (b)  aaj 
mill,  eannery,  workshop,  factory,  or  manufacturing  establishment  situated  ia 
the  United  States  in  which  children  under  the  age  of  fourteen  years  hare 
been  employed  or  permitted  to  work,  or  children  between  the  ages  of 
fourteen  and  sixteen  have  been  employed  or  permitted  to  work  moie 
than  eight  hours  in  any  day  or  more  than  six  days  in  any  week,  ot  affer 
the  hour  of  seven  o'clock  post  meridian,  or  before  the  hour  of  six  o'eloek 
ante  meridian,  during  any  portion  of  the  taxable  year,  shall  pay  for  eadb 
taxable  year,  in  addition  to  all  other  taxes  imposed  by  law,  an  excise  \xl 
equivalent  to  10  per  centum  of  the  entire  net  profits  received  or  aeemed  for 
such  year  from  the  sale  or  disposition  of  the  product  of  such  mine,  qnarzy, 
mill,  cannery,  workshop,  factory,  or  manufacturing  establishment. 

See.  1201.  That  in  computing  net  profits  under  the  provisions  of  this  title, 
for  the  purpose  of  the  tax  there  shall  be  allowed  as  deductions  from  the 
gross  amount  received  or  accrued  for  the  taxable  year  from  the  sale  or  dif- 
position  of  such  products  manufactured  within  the  United  States  the  fol- 
lowing items: 

(a)  The  cost  of  raw  materials  entering  into  the  production; 

(b)  Running  expenses,  including  rentals,  cost  of  repairs,  and  maintenance, 
heat,  power,  insurance,  management,  and  a  reasonable  allowance  for  salaries 
or  other  compensations  for  personal  services  actually  rendered^  and  for  de- 
preeiation; 

(e)  Interest  paid  within  the  taxable  year  on  debts  or  loans  contracted  to 
meet  the  needs  of  the  business,  and  the  proceeds  of  which  have  been  actu- 
ally used  to  meet  such  needs; 

(d)  Taxes  of  all  kinds  paid  during  the  taxable  year  with  respect  to  the 
business  or  property  relating  to  the  production;  and 

(e)  Losses  actually  sustained  within  the  taxable  year  in  connection  witli 
the  business  of  producing  such  products,  including  losses  from  fire,  floo<f, 
stonn,  or  other  casualties,  and  not  compensated  for  by  insurance  or  other 
wise. 

Sec.  1202.  That  if  any  such  person  during  any  taxable  year  or  part  thereof, 
whether  under  any  agreement,  arrangement,  or  understanding  or  otherwise, 
sells  or  disposes  of  any  product  of  such  mine,  quarry,  mill,  cannery,  work- 
shop, factory,  or  manufacturing  establishment  at  less  than  the  fair  market 
price  obtainable  therefor  either  (a)  in  such  maimer  as  directly  or  indireetiy 
to  benefit  such  person  or  any  person  directly  or  indirectly  interested  in  the 
business  of  such  person;  or  (b)  with  intent  to  cause  such  benefit;  the  grofli 
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amount  received  or  accrued  for  such  jear  or  part  thereof  from  the  sale  or 
dispositiou  of  such  product  shaU  be  taken  to  be  the  amount  which. would 
liave  l)pen  received  or  accrued  from  the  sale  or  disposition  of  such  product 
if  sold  at  the  fair  market  price.  — 

Sec.  1203.  (a)  That  no  person  subject  to  the  provisions  of  this  title  shall 
be  liable  for  the  tax  herein  imposed  if  the  only  employment  or  permission 
to  work  which  but  for  this  section  would  subject  him  to  the  tax,  has  been 
of  a  child  as  to  whom  such  person  has  in  good  faith  procured  at  the  time  of 
employing  such  child  or  permitting  him  to  work,  and  has  since  in  good  faith 
relied  upon  and  kept  on  file  a  certificate,  issued  in  such  form,  under  such 
conditions  and  by  such  persons  as  may  be  prescribed  by  a  board  consisting 
of  the  Secretary,  the  Commissioner,  and  the  Secretary  of  Labor,  showing 
the  child  to  be  of  such  age  as  not  to  subject  such  person  to  the  tax  imposed 
by  this  title.    Any  person  who  knowingly  makes  a  false  statement  or  pre- 
sents false  evidence  in  or  in  relation  to  any  such  certificate  or  application 
therefor  shall  be  punished  by  a  fine  of  not  less  than  $100,  nor  more  than 
$1,000,  or  by  imprisonment  for  not  more  than  three  months,  or  by  both 
such  fine  and  imprisonment,  in  the  discretion  of  the  court. 

In  any  State  designated  by  such  board  an  employment  certificate  or  othei 
similar  paper  as  to  the  age  of  the  ahild,  issued  under  the  laws  of  that  State, 
and  not  inconsistent  with  the  provisions  of  this  title,  shaU  have  the  same 
force  and  effect  as  a  certificate  herein  provided  for. 

(b)  The  tax  imposed  by  this  title  shall  not  be  imposed  in  the  case  of  any 
person  who  proves  to  the  satisfaction  of  the  Secretary  that  the  only  em- 
ployment or  permission  to  work  which  but  for  this  section  would  subject  him 
to  the  tax,  has  been  of  a  child  employed  or  permitted  to  work  under  a  mis- 
take of  fact  as  to  the  age  of  such  child,  and  without  intention  to  evade  the 
tax. 

Sec.  1204.  That  on  or  before  the  first  day  of  the  third  month  following 
the  close  of  each  taxable  year,  a  true  and  accurate  return  under  oath  shall 
be  made  by  each  person  subject  to  the  provisions  of  this  title  to  the  collector 
for  the  district  in  which  such  person  has  his  principal  office  or  place  of  busi- 
ness, in  such  form  as  the  Commissioner,  with  the  approval  of  the  Secretary, 
shall  prescribe,  setting  forth  specifically  the  gross  amount  of  income  re- 
ceived or  accrued  during  such  year  from  the  sale  or  disposition  of  the  prod- 
uct of  any  mine,  quarry,  mill,  cannery,  workshop,  factory,  or  manufacturing 
establishment,  in  which  children  have  been  employed  subjecting  him  to  the 
tax  imposed  by  this  title,  and  from  the  total  thereof  deducting  the  aggre- 
gate items  of  allowance  authorized  by  this  title,  and  such  other  particulars  as 
to  the  gross  receipts  and  items  of  allowance  as  the  Commissioner,  with  the 
approval  of  the  Secretary  may  require. 

Sec.  1205.  That  all  such  returns  shall  be  transmitted  forthwith  by  the 
collector  to  the  Commissioner,  who  shall,  as  soon  as  practicable,  assess  the 
t€uc  found  due  and  notify  the  person  making  such  return  of  the  amount  of 
tax  for  which  such  person  is  liable,  and  such  person  shall  pay  the  tai:  to 
the  collector  on  or  before  thirty  days  from  the  date  of  such  notice. 

Sec.  1206.  That  for  the  purposes  of  this  Act  the  Commissioner,  or  any 
other  person  duly  authorized  by  him,  shall  have  authodty  to  enter  ard  in- 
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• 
spect  at  any  time  any  minei  quarry,  mill^  cannery,  workshop,  faetoij,  « 
manufacturing  establishment.  The  Secretary  of  Labor,  or  any  |>ersoik  du^ 
authorized  by  him,  shall,  for  the  purpose  of  complying  with  a  request  .>: 
the  Commissioner  to  make  subh  an  inspection,  have  like  authority^  and  siiaL 
make  report  to  the  Commissioner  of  inspections  made  under  sach  authori.? 
in  such  form  as  may  be  prescribed  by  the  Commissioner  with  the  appro^ji 
of  the  Secretary  of  the  Treasury. 

Any  person  who  refuses  or  obstructs  entry  or  inspection  authorized  1^ 
this  section  shall  be  punished  by  a  fine  of  not  more  than  f  1,000,  or  by  i/i 
prisonment  for  not  more  than  one  year,  or  both  such  fine  and  ixnpriaoBmeIl^ 

Sec.  1207.  That  as  used  in  this  title  the  term  ''taxable  year"  shall  hv\: 
the  same  meaning  as  provided  for  the  purposes  of  income  tax  in  section  2f<. 
The  first  taxable  year  for  the  purposes  of  this  title  shall  be  the  period  bf 
tween  sixty  days  after  the  passage  of  this  Act  and  December  31,  1919,  both 
inclusive,  or  such  portion  of  such  period  as  is  included  within  the  fiscal  year 
(as  defined  in  section  2Q0)  of  the  taxpayer. 

TITLE  XIII— GENERAL  ADMINISTRATIVE  PROVISIONS  1 

Section  1301.  (d)  (1)  There  is  hereby'  created  a  board  to  be  knomi  » 
the  "Advisory  Tax  Board,"  hereinafter  called  the  Board,  and  to  be  fOE 
posed  of  not  to  exceed  six  members  to  be  appointed  by  the  Commissioner 
with  the  approval  of  the  Secretary.  The  Board  shall  cease  to  exist  at  the 
expiration  of  two  years  after  the  passage  of  this  Act,  or  at  such  earlier  tiae 
as  the  Commissioner  with  the  approval  of  the  Secretary  may  designate. 

Vacancies  in  the  membership  of  the  Board  shall  be  filled  in  the  same  mu- 
ner  as  an  original  appointment.  Any  member  shall  be  subject  to  removal  br 
the  Commissioner  with  the  approv4l  of  the  Secretary.  The  Commissioner 
with  the  approval  of  the  Secretary  shall  designate  the  chairman  of  the 
Board.  Each  member  efliall  receive  an  annual  salary  of  $9,000,  p97^ 
monthly,  together  with  actual  necessary  expenses  when  absent  from  tht 
District  of  Columbia  on  official  business. 

(2)  The  Commissioner  may,  and  on  the  request  of  any  taxpayer  dire^tl.'^ 
interested  shall,  submit  to  the  Board  any  question  relating  to  the  interpreU- 
tion  or  administration  of  the  income,  war-profits  or  excess-profits  tax  la** 
and  the  Board  shall  xeport  its  findings  and  recommendationB  to  the  Com 
missioner. 

(3)  The  Board  shall  have  its  office  in  the  Bureau  of  Internal  Revenue  ia 
the  District  of  Columbia.  The  expenses  and  salaries  of  members  of  the 
Board  shall  be  audited,  allowed,  and  paid  out  of  appropriations  for  collect- 
ing internal  revenue,  in  the  same  manner  as  expenses  and  salaries  of  em- 
ployees  of  the  Bureau  of  Internal  Revenue  are  audited,  allowed,  and  paid. 

(4)  The  Board  shall  have  the  power  to  summon  witne'Bses,  take  testimony, 
administer  oaths,  and  to  require  any  person  to  produce  books,  papers,  docu- 
ments, or  other  data  relating  to  any  matter  under  investigation  by  the 
Board.     Any  member  of  the  Board  may  sign  subpoena3  and  members  »nd 

1  Parts  of  thia  title  are  omitted,  brtng  general  provlsiona  of  no  direct  appUcaUon  to  *• 
taxes  treated  in  this  book. 
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employees  of  the  Bureau  of  Internal  Revenue  designated  to  assist  the  Board, 
when  authorized  by  the  Board,  may  administer  oaths,  examine  witnesBesy 
take  testimony  and  receive  evidence. 

See.  1305.  That  all  administrative,  special,  or  stamp  provisions  of  law, 
ineluding  the  law  relating  to  the  assessment  of  taxes,  so  far  as  applicable, 
are  hereby  extended  to  and  made  a  part  of  this  Act,  and  every  person  liable 
to  any  tax  imposed  by  this  Aet,  or  for  the  collection  thereof,  shall  keep 
such  records  and  render,  onder  oath,  such  statements  and  returns,  and  shall 
comply  with  such  regulatiosa  aq  the  Commissioner,  with  the  a^i^roval  of  the 
Secretary,  may  from  time  to  time  prescribe. 

Whenever  in  the  judgment  of  the  Commissioner  necessary  he  may  require 
any  person,  by  notice  served  upon  him,  to  make  a  return  or  such  state- 
ments as  he  deems  sufficient  to  show  whether  or  not  such  person  is  liable 
to  tax. 

The  Commissioner,  for  the  purpose  of  ascertaining  the  correctness  of  any 
return  or  for  the  purpose  of  making  a  return  where  none  has  been  made, 
is  hereby  authorized,  by  any  revenue  agent  or  inspector  designated  by  him 
for  that  purpose,  to  examine  any  books,  papers,  records  or  memoranda 
bearing  upon  the  matters  required  to  be  included  in  the  return,  and  may 
require  the  attendance  of  the  person  rendering  the  return  or  of  any  officer 
or  employee  of  such  person,  or  the  attendance  of  any  other  person  hKving 
knowledge  in  the  premises,  and  may  take  his  testimony  with  reference  to 
the  matter  required  by  law  to  be  included  in  such  return,  with'  power  to 
administer  oaths  to  such  person  or  persons. 

Sec.  1307.  That  in  all  cases  where  the  method  of  collecting  the  tax  im- 
posed by  this  Aet  is  not  specifically  provided  in  this  Act,  the  tax  shall  be 
collected  in  such  manner  as  the  Commissioner,  with  the  approval  of  the 
Secretary,  may  prescribe.  All  administrative  and  penalty  provisions  of  Title 
XI  of  this  Act,  in  so  far  as  applicable,  shall  apply  to  the  collection  of  any 
tax  which  the  Commissioner  determines  or  prescribes  shall  be  paid  by  stamp. 
Sec.  1308.  (a)  That  any  person  required  under  Titles  V,  VI,  VII,  VELE, 
IX,  X,  or  XII,  to  pay,  or  to  collect,  account  for  and  pay  over  any  tax,  or 
required  by  law  or  regulations  made  under  authority  thereof  to  make  a 
return  or  supply  any  information  for  the  purposes  of  the  computation, 
assessment  or  collection  of  any  such  tax,  who  fails  to  pay,  collect,  or  truly 
account  for  and  pay  over  any  such  tax,  make  any  such  return  or  supply 
any  such  information  at  the  time  or  times  required  by  law  or  regulation 
shall  in  addition  to  other  penalties  provided  by  law  be  subject  to  a  penalty 
of  not  more  than  $1,000. 

(b)  Any  person  who  willfully  refuses  to  pay,  collect,  or  truly  account  for 
and  i>ay  over  any  such  tax,  make  such  return  or  supply  such  information 
at  the  time  or  times  required  by  law  or  regulation,  or  who  willfully  attempts 
in  any  m^anner  to  evade  such  tax  shall  be  guilty  of  a  misdemeanor  and  in  addi- 
tion to  other  penalties  provided  by  law  shall  be  fined  not  more  than  $10,000 
or  imprisoned  for  not  more  than  one  year,  or  both,  together  with  the  costs 
of  prosecution. 

(c)  Any  person  who  willfully  refuses  to  pay,  collect,  or  truly  account  for 
and  pay  over  any  such  tax  shall  in  addition  to  other  penalties  provided  by 
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law  be  liable  to  a  penalty  of  the  amount  of  the  tax  evaded,  or  not  paxd, 
calleotedi  or  aeeonnted  for  and  paid  over,  to<  be  aaseaaed  and  eoUeeted  in 
the  same  manner  as  tastes  are  assessed  and  eoUeeted:  Frovided,  however. 
That  no  penalty  shall  be  assessed  under  this  subdivision  for  any  ofEeade 
for  whieh  a  penalty  may  be  assessed  under  authority  of  section  3176  of  the 
Bevised  Statutes,  as  amended,  or  of  section  605  or  620  of  thia  Aet»  or  for 
any  offense  for  which  a  penalty  has  been  recovered  under  seetion  3256  of 
the  Bevifled  Statutes. 

(d)  The  term  "person"  as  used  in  this  section  includes  an  officer  or  em- 
ployee of  a  corporation  or  a  member  or  employee  of  a  partnership^  who  ai 
such  officer,  employee,  or  member  is  under  a  duty  to  perform  the  act  is 
respect  of  which  the  violation  occurs. 

Sec.  1309.  That  the  Oommissioner,  with  the  approval  of  the  fieeretaiy, 
is  hereby  authorized  to  make  all  needful  rules  and  regulations  for.  the  m- 
f orcement  of  the  provisions  of  this  Act. 

The  Commissioner  with  such  approval  may  by  regulation  provide  that 
any  return  required  by  Titles  V,  VI,  VII,  Vin,  IX,  or  X  to  be  under  oath 
may,  if  the  amount  of  the  tax  covered  thereby  is  not  in  excess  of  $10,  be 
signed  or  acknowledged  before  two  witnesses  instead  orf  under  oath. 

Sec.  1313.  That  in  the  payment  of  any  tax  under  this  Act  not  payable 
by  stamp  a  fractional  part  of  a  cent  shall  be  disregarded  unless  it  amounts 
to  oine-half  cent  or  more,  in  which  case  it  shall  be  increased  to  1  cent. 

Sec.  131%.  That  collectors  may  receive,  at  par  with  an  adjustment  for 
accrued  interest,  certificates  of  indebtedness  issued  by  the  United  States 
and  uncertified  checks  in  payment  of  income,  war-profits  and  excess-profits 
taxes  and  any  other  taxes  payable  other  than  by  stamp,  during  such  time 
and  under  such  regulations  as  the  Oommissioner,  with  the  approval  of  the 
Secretary,  shall  prescribe;  but  if  a  check  so  received  is  not  paid  by  the 
bank  on  which  it  is  drawn  the  person  by  whom  such  check  has  been  tendered 
shall  ^remain  liable  for  the  payment  of  the  tax  and  for  all  legal  penalties 
and  additions  the  same  as  if  such  check  had  not  been  tendered. 

Sec.  1316.  (a)  That  section  3220  of  the  Bevised  Statutes  is  hereby 
amended  to  read  as  follows: 

''Sec.  3220.  The  Commissioner  of  Internal  Bevenue,  subject  to  regula- 
tions prescribed  by  the  Secretary  of  the  Treasury,  is  authorized  to  remit, 
refund,  and  pay  back  all  taxes  erroneously  or  illegally  assessed  or  eolleeted, 
all  penalties  collected  without  authority,  and  all  taxes  that  appear  to  be 
unjustly  assessed  or  excessive  in  amount,  or  in^  any  manner  wrongfallj 
collected;  also  to  repay  to  any  collector  or  deputy  collector  the  full  amount 
of  such  sums  of  money  as  may  be  recovered  against  him  in  any  court,  for 
any  internal  revenue  taxes  collected  by  him,  with  the  cost  and  expenses  of 
suit;  also  all  damages  and  costs  recovered  againet  any  assessor,  assistant 
assessor,  collector,  deputy  collector,  agent,  or  inspector,  in  any  suit  brongbt 
agiunst  him  by  reason  of  anything  done  in  the  due  performance  of  his  ofBcisl 
duty,  and  shall  make  report  to  Congress  at  the  beginning  of  each  regular 
session  of  Congress  of  all  transactions  under  this  section." 

(b)  Section  3225  of  the  Bevised  Statutes  of  the  United  States  is  hereby 
amended  to  read  as  follows: 
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*  'Sec  3225.  When  a  neeond  assessment  is  made  in  case  of  any  list,  state- 
menty  or  return,  whicii  in  the  opinion  of  the  coUeetor  or  deputy  collector' 
was  false  or  fraudulent,  or  contained  any  understatement  or  undervalua- 
tioiiy  saeh  assessment  shall  not  be  remitted,  nor  shall  taxes  collected  under 
such  assessment  be  refunded,  or  paid  back,  or  recovered  by  any  suit,  unless 
it  is  proved  that  such  list,  statement,  or  return  was  not  willfully  false  or 
fraudulent  and  did  not  contain  any  willful  understatement  or  undervalua- 
tion.'' 

(c)  That  the  paragraph  of  section  3689  of  the  Bevised  Statutes,  as 
amended,  reading  as  follows:  "Refunding  taxes  illegally  collected  (internal 
revenue):  To  refund  and  pay  back  duties  erroneously  or  illegally  assessed 
or  collected  under  the  internal-revenue  laws,"  is  repealed  from  and  after 
June  30,  1920;  and  the  Sel&retary  of  the  Treasury  shall  submit  for  the  fiscal 
year  1921,  and  annually  thereafter,  an  estimate  of  appropriations  to  refund 
and  pay  back  duties  or  taxes  erroneously  or  illegally  assessed  or  collected 
under  the  internal-revenue  laws,  and  to  pay  judgments,  including  interest 
and  costs,  rendered  for  taxes  or  penalties  erroneously  or  illegally  assessed 
or  collected  under  the  internal-revenue  laws.  ^ 

Sec.   1317.  That  sections  3164,  3165,  3167,  3172,  3173,  and  3176  of  the 
Bevised  Statutes  as  amended  are  hereby  amended  to  read  as  follows: 

"Sec.  3164.  It  shall  be  the  duty  of  every  collector  of  internal  revenue 
having  knowledge  of  any  willful  violation  of  any  law  of  the  United  States 
relating  to  the  revenue,  within  thirty  days  after  coming  into  possession  of 
such  knowledge,  to  file  with  the  district  attorney  of  the  district  in  which 
any  fine,  penalty,  or  forfeiture  may  be  incurred,  a  statement  of  all  the 
facts  and  circumstances  of  the  case  within  his  knowledge,  together  with 
the  names  of  the  witnesses,  setting  forth  the  provisions  of  law  believed  to 
be  so  violated  on  which  reliance  may  be  had  for  condemnation  or  con- 
viction. 

"Sec.  3165.  Every  collector,  deputy  collector,  internal-revenue  agent,  and 
internal-revenue  officer  assigned  to  duty  under  an  internal-revenue  agent, 
is  authorized  to  administer  oaths  and  to  take  evidence  touching  any  part 
of  the  administration  of  the  internal-revenue  laws  with  which  he  is  charged, 
or  where  such  oaths  and  evidence  are  authorized  by  law  or  regulation 
authorized  by  law  to  be  taken. 

"Sec.  3167.  It  shall  be  unlawful  for  any  collector,  deputy  collector,  agent, 
clerk,  or  other  officer  or  employee  of  the  United  States  to  divulge  or  to  make 
known  in  any  manner  whatever  not  provided  by  law  to  any  person  the 
operation,  style  of  work,  or  apparatus  of  any  manufacturer  or  producer 
visited  by  him  in  the  discharge  of  hie  official  duties,  or  the  amount  /^r  source 
of  income,  profits,  losses,  expenditures,  or  any  particular  thereof  set  forth 
or  disclosed  in  any  income  return,  or  to  permit  any  income  return  or  copy 
thereof  or  any  book  containing  any  abstract  or  particulars  thereof  to  be 
seen  or  examined  by  any  person  except  as  provided  by  law;  and  it  shall 
be  unlawful  for  any  pereon  to  print  or  publish  in  any  manner  whatever 
not  provided  by  law  any  income  return,  or  any  part  thereof  or  source  of 
income,  profits,  losses,  or  expenditures  appearing  in  any  income  return;  and 
any  offense  against  the  foregoing  provision  shall  be  a  misdemeanor  and  be 
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punished  by  a  fine  not  exceeding  $1,000  or  by  impriaonmeat  not  ezeeeding  oee 
jeaXf  or  both,  at  the  discretion  of  the  court;  and  if  the  offender  be  an  of&eer 
or  employee  of  the  United  States  he  shall  be  disniissed  from  office  or  discharged 
from  employment. 

"Sec.  3172.  Every  collector  shall,  from  time  to  tine,  canse  his  deputies  t» 
proceed  through  every  part  of  his  district  and  inquire  after  and  eonceming  all 
persons  therein  who  are  liable  to  pay  any  internal-revenue  tax,  and  aU  persofis 
owning  or  having  the  care  and  management  of  any  objects  liable  to  pay  aaj 
tax,  and  to  make  a  list  of  such  persons  and  enumerate  said  objects. 

' '  Sec.  3173.  It  fiball  be  the  duty  of  any  person,  partnership,  firm,  asociatioE, 
or  corporation,  made  liable  to  any  duty,  special  ti^  or  other  tax  imposed 
by  law,  when  not  otherwise  provided  for,  (1)  In  case  of  a  special  tax,  on  or 
before  the  thirty-first  day  of  July  in  «each  year,  and  (2)  in  other  eases  before 
the  day  on  which  the  taxes  accrue,  to  make  a  list  or  return,  verified  by  oath. 
to  the  collector  or  a  deputy  collector  of  the  district  where  located,  of  the 
articles  or  objects,  including  the  quantity  of  goods,  wares,  and  merchandise, 
made  or  sold  and  charged  with  a  tax,  the  several  rates  and  aggregate  amount, 
according  to  the  forms  and  regulations  to  be  prescribed  by  the  Commissioner 
of  Internal  Bevenue,  with  the  approval  of  the  Secretary  of  the  Treasury,  for 
which  such  person,  partnership,  firm,   association,  or  corporation   is  liable: 
Provided,  That  if  an^  person  liable  to  pay  any  duty  or  tax,  or  owning,  possess- 
ing, or  having  the  care  or  management  of  property,  goods,  wares,  and  merehan 
dise,  article  or  objects  liable  to  pay  any  duty,  tax,  or  license,  shall  fail  to  make 
and  exhibit  a  list  or  return  required  by  law,  but  shall  consent  to  disclose  the 
particulars  of  any  and  all  the  property,  goods,  wares,  and  merchandise,  ar- 
ticles, and  objects  liable  to  pay  any  duty  or  tax,  or  any  business  or  oeeups    . 
tion  liable  to  pay  any  tax  as  aforesaid,  then,  and  in  that  case,  it  shall  be  the 
duty  of  the  collector  or  deputy  collector  to  make  such  list  or  return,  which,  being 
distinctly  read,  consented  to,  and  signed  and  verified  by  oath  by  the  person  so 
owning,  possessing,  or  having  the  care  and  management  as  aforesaid,  may  be 
received  as  the  list  of  such  person:    Provided  further,  That  in  case  no  annus] 
list  or  return  has  been  rendered  by  such  person  to  the  collector  or  deputy  collec- 
tor as  required  by  law,  and  the   person  shall  be  absent  from  his  or  her 
residence  or  place  of  business  at  tibe  time  the  collector  or  deputy  collector 
shall  call  for  the  annual  list  or  return,  it  shall  be  the  duty  of  such  coDeetor 
or  deputy  collector  to  leave  at  such  place  of  residence  or  business,  witii  some 
one  of  suitable  age  and  discretion,  if  such  be  present,  otherwise  to  deposit 
in  the  nearest  post  office,  a  note  or  memorandum  addressed  to  such  person, 
requiring  him  or  her  to  render  to  such  collector  or  deputy  collector  the  list  or 
return  required  by  law  within  ten  days  from  the  date  of  such  note  or  memo- 
randum, verified  by  oath.    And  if  any  person,  on  being  notified  or  required  as 
aforesaid,  shall  refuse  or  neglect  to  render  such  list  or  return  within  the  time 
required  as  aforesaid,  or  whenever  any  person  who  is  required  to  deliver  » 
monthly  or  other  retupi  of  objects  subject  to  tax  fails  to  do  so  at  the  time 
required,  or  delivers  arx  return  which,  in  the  opinion  of  the  collector,  is 
erroneous,  false,  or  fraudulent,  or  contains  any  undervaluation  or  understate- 
ment, or  refuses  to  allow  any  regularly  authorized  Government  officer  to  examine 
the  books  of  such  person,  firm,  or  corporation,  it  shall  be  lawful  for  the  collector 
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to  smnmon  such  person,  or  any  other  person  having  possession,  custody,  or 
care  of  books  of  account  containing  entries  relating  to  the  business  of  such 
person  or  any  other  person  he  may  deem  proper,  to  appear  before  him  and 
produce  such  books  at  a  time  and  place  named  in  the  summons,  and  to  give 
testimony  or  answer  interrogatories,  under  oath,  respecting  any  objects  or  in- 
come liable  to  tax  or  the  returns  thereof.  The  collector  may  summon  any 
person  residing  or  found  within  the  State  or  Territory  in  which  his  district 
lies;  and  when  the  person  intended  to  be  summoned  does  not  reside  and  can 
not  be  found  within  such  State  or  Territory,  he  may  enter  any  collection 
district  where  such  person  may  be  found  and  there  make  the  examination  herein 
authorized.  And  to  this  end  he  may  there  exercise  all  the  authority  which  he 
might  lawfully  exercise  in  the  district  for  which  he  was  commissioned:  Pro- 
vided, That  'person/  as  used  in  this  section,  shall  be  construed  to  include  any 
corporation,  joint-stock  company  or  association,  or  insurance  company  when 
such  construction  is  necessary  to  carry  out  its  provisions. 

''Seq.  3176.  If  any  person,  corporation,  company,  or  association  fails  to 
make  and  file  a  return^or  list  at  the  time  prescribed  by  law  or  by  regulation 
made  under  authority  of  law,  or  makes,  willfully  or  otherwise,  a  false  or 
fraudulent  return  or  list,  the  collector  or  deputy  collector  shall  make  the  return 
or  list  from  his  own  knowledge  and  from  such  information  as  he  can  obtain 
through  testimony  or  otherwise.  In  any  such  case  the  Commissioner  may,  from 
his  own  knowledge  and  from  such  information  as  he  can  obtain  through  testi- 
mony or  otherwise,  make  a  return  or  amend  any  return  made  by  a  coUeetor 
or  deputy  collector.  Any  return  or  list  so  made  and  subscribed  by  the  Oom- 
missioner,  or  by  a  collector  or  deputy  collector  and  approved  by  the  Commis- 
sioner, shall  be  prima  facie  good  and  sufficient  for  all  legal  purposes. 

''If  the  failure  to  file  a  retum^  or  list  is  due  to  sickness  or  absence,  the  col- 
lector may  allow  such  further  time,  not  exceeding  thirty  days,  for  making  and 
filing  the  return  or  list  as  he  deems  proper.  f 

''The  Commissioner  of  Internal  Revenue  shall  determine  and  assess  all  taxes, 
other  than  stamp  taxes,  as  to  which  returns  or  lists  are  so  made  under  the 
provisions  of  this  section.  In  case  any  failure  to  make  and  file  a  return  or 
list  within  the  time  prescribed  by  law,  or  prescribed  by  the  Commissioner  of 
Internal  Revenue  or  the  collector  in  pursuance  of  law,  the  Commissioner  of  In- 
ternal Revenue  shall  add  to  the  tax  25  per  centum  of  its  amount,  except  that 
when  a  return  is  filed  after  such  time  and  it  is  shown  that  the  failure  to  file 
it  was  due  to  a  reasonable  cause  and  not  to  willful  neglect,  no  such  addition 
shall  be  made  to  the  tax.  In  case  a  false  or  fraudulent  return  or  list  is  will- 
fully made,  the  Commissioner  of  Internal  Revenue  shall  add  to  the  tax  50 
per  centum  of  its  amount. 

'  ^  The  amount  so  added  to  any  tax  shall  be  collected  at  the  same  time  and  in 
the  same  manner  and  as  part  of  the  tax  unless  the  tax  has  been  paid  before 
the  discovery  of  the  neglect,  falsity,  or  fraud,  in  which  case  the  amount  so 
added  shall  be  collected  in  the  same  manner  as  the  tax." 

Sec.  1318.  That  if  any  person,  is  summoned  under  this  Act  to  appear,  to 
testify,  or  to  produce  books,  papers  or  other  data,  the  district  court  of  the 
United  States  for  the  district  in  which  such  person  resides  shall  have  jurin- 
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diction  by  appropriate  proeess  to  compel  soeh  attendaaee,  festunonjj  or  pn- 
daetion  of  books,  papers,  or  other  data. 

The  district  courts  of  the  United  States  at  the  instance  of  the  United 
States  are  hereby  invested  with  such  jurisdiction  to  make  and  issue,  both  is 
actions  at  law  and  suits  in  equity,  writs  and  orders  of  injunction,  and  of  n^ 
exeat  republics:,  orders  appointing  receivers,  and  such  other  orders  and  process, 
and  to  render  such  judgments  and  decrees,  granting  in  proper  eases  both  legal 
and  equitable  relief  together,  as  may  be  necessary  or  appropriate  for  the 
enforcement  of  the  provisions  of  this  Act.  The  remedies  hereby  provided  are 
in  addition  to  und  not  exclusive  of  any  and  aU  other  remedies  of  tite  United 
States  in  such  courts  or  otherwise  to  enforce  such  provisions^ 

Sec.  1319.  That  whoever  in  connection  with  the  sale  or  lease,  or  otter  for  sale 
or  lease ;  of  any  article,  or  for  the  purpose  of  making  such  sale  or  lease,  makes 
any  statement,  written  or  oral,  (1)  intended  or  calculated  to  lead  any  penoo 
to  believe  that  any  part  of  the  price  at  which  such  article  is  sold  or  leased^ 
or  offered  for  sale  or  lease,  consists  of  a  tax  imposed  under  the  authority  of 
the  United  States,  or  (2)  ascribing  a  particular  part  of  such  price  to  a  tsx 
imposed  under  the  authority  of  the  United  States,  knowing  that  such  statement 
is  false  or  that  the  tax  is  not  so  great  as  the  portion  of  such  priee  ascribed 
to  such  tax,  shall  be  guilty  of  a  misdemeanor  and  upon  conviction  thereof 
shall  be  punished  by  a  fine  of  not  more  than  $1,000  or  by  imprisonment  not 
exceeding  one  year,  or  both. 

Sec.  1320.  That  wherever  by  the  laws  of  the  United  States  or  regulations 
made  pursuant  thereto,  any  person  is  required  to  furnish  any  recognizance, 
stipulation,  bond,  guaranty,  or  undertaking  hereinafter  called  ''penal  bond/' 
with  surety  or  sureties,  such  person  may,  in  Heu  of  such  surety  or  sureties, 
deposit  as  security  with  the  ofScial  having  authority  to  approve  such  penal 
bond,  United  States  Liberty  bonds  or  other  bonds  of  the  United  States  in  a 
sum  equal  at  their  par  value  to  the  amount  of  such  penal  bond  required  to  be 
furnished,  together  with  an  agreement  authorizing  "such  official  to  collect  or 
sell  such  bonds  so  deposited  in  case  of  any  default  in  the  performance  of  any 
of  the  conditions   or  stipulations  of  such   penal  bond.     The  acceptance  of 
such  United  States  bonds  in  lieu  of  surety  or  sureties  required  by  law  shall 
have  the  same  force  and  effect  as  individual  or  corporate  sureties,  or  certified 
checks,  bank  drafts,  post-office  money  orders,  or  cash,   for  the  penalty  or 
amount  of  such  penal  bond.    The  bonds  deposited  hereunder,  and  such  other 
United  States  bonds  as  may  be  substituted  therefor  from  time  to  time  as  saeb 
security,  may  be  deposited  with  the  Treasurer,  or  an  Assistant  Treasurer  of 
the  United  States,  a  Government  depository,  Federal  Beserve  bank,  or  member 
bank,  which  shall  issue  receipt  therefor,  describing  such  bonds  so  deposited.    As 
soon  as  security  for  the  performance  o^such  penal  bond  is  no  longer  necessary, 
such  bonds  so  deposited,  shall  be  returned  to  the  depositor:    Provided,  That  in 
case  a  person  or  persons  supplying  a  contractor  with  labor  or  material  w 
provided  by  the  Act  of  Congress,  approved  February  24,  1906  (33  Stat.,  811), 
entitled  "An  Act  to  amend  an  Act  approved  August  thirteenth,  eighteen  hun- 
dred and  ninety-four,  entitled  'An  Act  for  the  protection  of  persons  fnmishhig 
materials  and  labor  for  the  construction  of  public  works,'  "  shall  file  with  the 
obligee,  at  any  time  after  a  default  in  the  performance  of  any  contract  sobjeet 
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to  said  Aets,  thd  appUeation  and  affidavit  therein  provided,  the  obligee  shall  not 
deliver  to  the  obligor  the  deposited  bonds  nor  anj  surplus  proceeds  thereof 
until  the  expiration  of  the  time  Hmited  bj  said  Acts  for  the  institution  of 
suit  by  such  person  or  persons,  and,  in  case  suit  shall  be  instituted  within  such 
time,  shall  hold  said  bonds  or  proceeds  subject  to  the  order  of  the  court  having 
jurisdiction  thereof:  Provided  fturther,  That  nothing  herein  contained  shall 
affect  or  impair  the  priority  of  the  claim  of  the  United  States  against  the  bonds 
deposited  or  any  right  or  remedy  granted  by  said  Acts  or  by  this  section  to  the 
United  States  for  default  upon  any 'obligation  of  said  penal  bond:  Provided 
further,  That  all  laws  inconsistent  with  this  section  *are  hereby  so  modified 
as  to  conform  to  the  provisions  hereof:  And  provided  further,  That  nothing 
contained  herein  shall  affect  the  authority  of  courts  over  the  security,  where 
such  bonds  are  taken  as  security  in  judicial  proceedings,  or  the  authority  of 
any  administrative  officer  of  the  United  States  to  receive  United  States  bonds 
for  security  in  cases  authorized  by  existing  laws.  The  Secretary  may  prescribe 
rules  and  regulations  necessary  and  proper  for  carrying  this  section  into  effect. 

TITLE  XIV— GENERAL  PROVISIONS 

See.  1400.  (a)  That  the  following  parts  of  Acts  are  hereby  repeal^,  sub- 
ject to  the  limitations  provided  in  subdivision  (b) : 

(1)  The  following  titles  of  the  Revenue  Act  1916: 
Title  I  (called  *  *  Income  Tax  ") ; 

Title  n  (caUed  ' '  Estate  Tax  >'); 

Title  in  (called  "Munitions  Manufacturers'  Tax''),  as  amended; 

Title  rv  (called  "Miscellaneous  Taxes"). 

(2)  The  following  parts  of  the  Act  entitled  '  *  An  Act  to  provide  increased 
revenue  to  defray  the  expenses  of  the  increased  appropriations  for  the 
Army  and  Navy  and  the  extensions  of  fortifications,  and  for  other  pur- 
poses," approved  March  3,  1917: 

Title  HI  (called  "Estate  Tax"); 

Section  402  (called  "Returns  of  Dividends"). 

(3)  The  following  titles  of  the  Revenue  Act  of  1917: 
Title  I  (called  "War  Income  Tax"); 

Title  n  (called  "War  Excess-Profits  Tax"); 

Title  III  (called  "War  Tax  on  Beverages"); 

Title  IV  (caUed  "War  Tax  on  Cigars,  Tobacco,  and  Manufactures  There- 
of"); 

Title  V  (called  * '  War  Tax  on  Facilities  Furnished  by  Public  Utilities,  and 
Insurance"); 

Title  VI  (called  "War  Excise  Taxes"); 

Title  Vn  (called  "War  Tax  on  Admissions  and  Dues"); 

Title  Vni  (called  "War  Stamp  Taxes"); 

Title  IX  (called  ' '  War  Estate  Tax  ") ; 

Title  X  (called  "Administrative  Provisions"); 

Title  Xn  (called  "Income  Tax  Amendments"). 

(b)  Such  parts  of  Acts  shall  remain  in  force  for  the  assessment  and  col- 
lection of  all  taxes  which  have  accrued  thereunder  and  for  the  imposition 
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and  collection  of  all  penalties  or  forfeitures  which  have  accraed  and  maj  ae* 
erne  in  relation  to  any  silch  taxes,  and  except  that  the  unexpended  balance 
of  any  appropriation  heretofore  made  and  now  arailable  for  the  administra 
tion  of  any  such  pact  of  ^^  Act  shall  be  available-for  the  administration  of 
this  Act  or  the  corresponding  provision  thereof :  Provided,  That  except  as  other- 
wise provided  in  this  Act,  no  taxes  shall  be  collected  under  Title  I  of  the 
Bevenue  Act  of  1916  as  amended  by  the  Kevenue  Act  of  1917,  or  Title  I  or  n 
of  the  Bevenue  Act  of  1917,  in  respect  to  any  period  after  December  31,  1917: 
Provided  further,  That  the  assessment  and  collection  of  all  estate  taxes,  and 
the  imposition  and  collection  of  all  penalties  or  forfeitures,  which  have  ae- 
crued  under  Title  II  of  the  Bevenue  Act  of  1916  as  amended  by  the  Act 
entitled  "An  Act  to^provide  increased  revenue  to  defray  the  expenses  of  the 
increased  appropriations  for  the  Army  and  Navy  and  the  extensions  of  for- 
tifications, and  for  other  purposes,"  approved  March  3,  1917,  or  Title  IX  of 
the  Bevenue  Act  of  1917,  shall  be  according  to  the  provisions  of  Title  IV 
of  this  Act.  In  the  case  of  any  tax  imposed  by  any  part  of  an  Aet  herein 
repealed,  if  there  is  a  tax  imposed  by  this  Act  in  lieu  thereof,  the  provisioik 
imposing  such  tax  shall  remain  in  force  until  the  corresponding  tax  under 
^this  Act  takes  effect  under  the  provisions  of  this  Act. 

TitlQ  I  of  the  Bevenue  Act  of  1916  as  amended  by  the  Bevenue  Act  of 
1917  shall  remain  in  force  for  the  assessment  and  collection  of  the  income 
tax  in  Porto  Bico  and  the  Philippine  Islands,  except  as  may  be  otherwise 
provided  by  their  respective  legislatures. 

Sec.  1401.  That  section  1100  of  the  Bevenue  Aet  of  1917  is  hereby  re- 
pealed, to  take  effect  on  July  1,  1919,  and  thereafter  the  rate  of  postage  on 
all  mail  matter  of  the  first  class  shall  be  the  same  as  the  rate  in  f oree  onOeto- 
ber  2,  1917:  Provided,  That  letters  written  and  mailed  by  soldiers,  sailors,  and 
marines  assigned  to  duty  in  a  foreign  country  engaged  in  the  present  war 
may  be  mailed  free  of  postage,  subject  to  such  rules  and  regulations  as  may 
be  prescribed  by  the  Postmaster  General. 

Section  1107  of  such  Act  is  hereby  repealed,  to  take  effect  July  11,  1919. 

Sec.  1402.  That  if  any  clause,  sentence,  paragraph,  or  part  of  this  Aet 
shall  for  any  reason  be  adjudged  by  any  court  of  competent  jurisdiction  to 
be  invalid,  such  judgment  shall  not  affect,  impair,  or  invalidate  the  remain- 
der of  this  Aet,  but  shall  be  confined  in  its  operation  to  the  clause,  sentence, 
paragraph,  or  part  thereof  directly  involved  in  the  controversy  in  which 
such  judgment  has  been  rendered. 

Sec.  1403.  That  the  Bevenue  Act  of  19i}i^  is  hereby  amended  by  adding 
at  the  end  thereof  a  section  to  read  as  follows: 

"Sec.  903.  That  this  Act  may  be  cited  as  the  'Bevenue  Act  of  1916.'  *' 

Sec.  1404.  That  the  Bevenue  Act  of  1917  is  hereby  amended  by  adding  at 
the  end  thereof  a  section  to  read  as  follows: 

"Sec.  1303.  That  this  Act  may  be  cited  as  the  'Bevenue  Act  of  1917.'  " 

Sec.  1405.  That  this  Act  may  be  cited  as  the  "Bevenue  Act  of  1918." 

Sec.  1408.  That  every  person  who  on  or  after  April  6,  1917,  has  entered 
into  any  contract,  undertaking,  or  agreement,  with  the  United  States,  or 
with  any  department,  bureau,  of&cer,  commission,  board,  or  agency  under 
the  United  States  or  acting  in  its  behalf,  or  with  any  other  person  having 
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contnust  relations  with  the  United  States,  for  the  performance  of  any  work 
or  the  supplying  of  any  materials  or  property  for  the  use  of  or  for  the  ac- 
count of  the  United  States  shall,  within  thirty  days  after  a  request  of  the 
Ck)mmia8ioner  therefor,  file  with  the  Oommissioner  a  true  and  correct  copy  of 
every  such  contract,  undertaking,  or  agreement. 

Whoever  fails  to  comply  with  such  request  of  the  Commissioner  shall  be 
guilty  of  a  misdemeanor  .and  shall  be  pimished  by  a  fine  of  not  more  than 
$1,000,  or  by  imprisonment  for  not  more  than  one  year  or  both. 

The  Commissioner  shall  (when  not  violative  of  the  technical  military  or 
naval  secrets  of  the  Government)  have  access  to  all  information  and  data 
relating  to  any  such  contract,  undertaking,  or  agreement,  in  the  possession, 
control  or  custody  of  any  department,  bureau,  board,  agency,  officer  or  com- 
mission of  the  United  States,  and  may  call  upon  any  such  departments,  bu- 
reau, board,  agency,  officer  or  commission  for  a  full  statement  and  descrip- 
tion of  any  allowance  for  amortization,  obsolescence,  depreciation  or  loss, 
or  of  any  valuation,  appraisal,  adjustment  or  final  settlement,  made  in  pur- 
suance of  any  such  contract,  undertaking,  or  agreement. 

Sec  1409.  That  unless  otherwise  herein  specially  provided,  this  Act  shall 
take  effect  on  the  day  following  its  passage. 


AOT  OF  JUNE  13,  1896   (80  STAT.  454),  AS  AMENDED  BT  AOT  OF 

llABOH  2,  1901  (81  STAT.  940). 1 

Sec.  13.  That  any  person  or  persons  who  shall  register,  issue,  sell,  or  transfer, 
or  who  shall  cause  to  be  issued,  registered,  sold,  or  transferred,  any  instru- 
ment, document,  or  paper  of  any  kind  or  description  whatsoever  mentioned 
in  Schedule  A  of  this  Act,  without  the  same  being  duly  stamped,  or  having 
thereupon  an  adhesive  stamp  for  denoting  the  tax  chargeable  thereon,  and 
canceled  in  the  manner  required  by  law,  with  intent  to  evade  the  provisions 
of  this  Act,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  punished  by  a  fine  not  exceeding  fifty  dollars,  or  by  im- 
prisonment not  exceeding  six  months,  or  both,  in  the  discretion  of  the  court; 
and  such  instrument,  document,  or  paper,  not  being  stamped  according  to 
law,  shall  be  deemed  invalid  and  of  no  effect:  Provided,  That  hereafter,  in 
all  cases  where  the  party  has  not  affixed  to  any  instrument  the  stamp  required 
by  law  thereon  at  the  time  of  issuing,  selling,  or  transferring  the  said 
bonds,  debentures,  or  certificates  of  stock  or  of  indebtedness,  or  any  instru- 
ment, document  or  paper  of  any  kind  or  description  whatsoever  mentioned 
in  Schedule  A  of  this  Act,  and  he  or  they,  or  any  party  having  an  interest 
therein,  shall  be  subsequently  desirous  of  affixing  such  stamp  to  said  instru- 
ment, or,  if  said  instrument  be  lost,  to  a  copy  thereof,  he  or  they  shall 
appear  before  the  collector  of  internal  revenue  of  the  proper  district,  who 
shall,  upon  the  payment  of  the  price  of  the  proper  stamp  required  by  law, 
and  of  a  penalty  of  ten  dollars,  and,  where  the  whole  amount  of  the  tax  de- 


t  These  proTlsions  are  referred  to  In  Chapter  4  6  on  the  Stamp  Tax. 
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noted  by  the  stamp  required  shall  exceed  the  sum  of  fifty  dollars,  on  payiikeiit 
also  of  interest,  at  the  rate  of  six  per  centum,  on  said  tax  from  the  day  ob 
which  such  stamp  ought  to  have  been  affixed,  affix  the  proper  stamp  to  saeh 
bond,  debenture,  certificate  of  stock  or  of  indebtedness  or  copy,  or  inBtm- 
ment,  document,  or  paper  of  any  kind  or  description  whatsoever  mentioned 
in  Schedule  A  of  this  Act,  and  note  upon  the  margin  thereof  the  date  of 
his  so  doing,  and  the  fact  that  such  penalty  has  been  paid;  and  the  same 
shall  thereupon  be  deemed  and  held  to  be  as  valid,  to  all  intents  and  pur- 
poses, as  if  stamped  when  made  or  issued:     And  provided  further.  That 
where  it  ^all  appear  to  said  collector,  upon  oath  or  otherwise,  to  his  satia- 
faction,  that  any  such  instrument  has  not  been  duly  stamped,  at  the  time  of 
making  or  issuing  the  same,  by  reason  of  accident,  mistake,  inadvertence, 
or  urgent  necessity,  and  without  any  wUfnl  design  to  defraud  the  United 
States  of  the  stamp,  or  to  evade  or  delay  the  payment  thereof,  then  and  in 
such  case,  if  such  instrument^  or,  /if  the  original  be  lost,  a  copy  thereof, 
duly  certified  by  the  officer  having  charge  of  any  records  in  which  saeh 
original  is  required  to  be  recorded  or  otherwise  duly  proven  to  the  satisfac- 
tion of  the  collector,  shall,  within  twelve  calendar  months  after  the  making 
or  issuing  thereof,  be  brought  to  the  said  collector  of  internal  revenue  to 
be  stamped,  and  the  stamp  tax  chargeable  thereon  shall  be  paid,  it  shall  be 
lawful  for  the  said  collector  to  remit  the  penalty  aforesaid  and  to  eause 
such  instrument  to  be  duly  stamped.    And  when  the  original  instrument,  or 
a  certified,  or  duly  proven  copy  thereof,  as  aforesaid,  duly  stamped  eo  as 
to  entitle  the  same  to  be  recorded,  shall  be  presented  to  the  clerk^  roister. 
recorder,  or  other  officer  having  charge  of  the  original  record  it  shall  be  law- 
ful for  such  officer,  upon  the  payment  of  the  fee  legally  chargeable  for  the 
recording  thereof,  to   make  a  new  record  thereof,  or  to  note  upon  the 
original  record  the  fact  that  the  error  or  omission  in  the  stamping  of  said 
original  instrument  has  been  corrected  pursuant  to  law;  and  the  original 
instrument  or  such  certified  copy,  or  the  record  thereof,  may  be  used  in  all 
courts  and  places  in  the  same  manner  and  with  like  effect  as  if  the  inatru- 
ment   had   been   originally   stamped:      And  provided   further,    That   in   all 
cases  where  the  party  has  not  affixed  the  stamp  required  by  law  upon  any 
such  instrument  issued,  registered,  sold,  or  transferred  at  a  time  when  and 
at  a  place  where  no  collection  district  was  established,  it  shall  be  lawful 
for  him  or  them,  or  any  party  having  an  interest  therein,  to  affix  the  proper 
stamp  thereto,  or,  if  the  original  be  lost,  to  a  copy  thereof.    But  no  right 
acquired  in  good  faith  before  the  stamping  of  such  instromenty  or  copy 
thereof,  as  herein  provided,  if  such  record  be  required  by  law,  shall  in  any 
manner  be  affected  by  such  stamping  as  aforesaid. 

Sec.  14.  That  hereafter  no  instrument,  paper  or  document  required  by 
law  to  be  stamped,  which  has  been  signed  or  -issued  without  being  duly 
stamped,  or  with  a  deficient  stamp,  nor  any  copy  thereof,  shall  be  recorded 
or  admitted,  or  used  as  evidence  in  any  court  until  a  legal  stamp  or  stamps, 
denoting  the  amount  of  tax,  shall  have  been  affixed  thereto,  as  prescribed  by 
law:     ♦    •    • 

Sec.  15.  That  it  shall  not  be  lawful  to  record  ot  register  any  instrument, 
paper,  or  document  required  by  law  to  be  stamped  unless  a  stamp  or  stamps 
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of  the  proper  amount  shall  have  been  afl9zed  and  cancelled  in  the  manner 
prescribed  by  law;  and  the  record,  registry,  or  transfer  of  any  such  instru- 
ments upon  which  the  proper  stamp'  or  stamps  aforesaid  shall  not  have 
been  a£Sxed  and  cancelled  aa  aforesaid  shall  not  be  used  in  evidence. 
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ABATEMENT  AND  RETUND, 
claim,  565. 

erroneous  tax,  540. 

losses,  394,  399. 

noneollectible  taxes,  577. 

taxes  erroneously  assessed  or  eollected,  562-577. 
forms  proTidedy  564. 

liberty  or  other  bonds  as  security  for  elaim,  399. 
efPeet  of  rejection  of  claim  paid,  565. 
requisites  of  appeal,  569. 
taxes  paid,  18. ' 

by  nonresident  alien,  55. 

on  second  assessment,  563. 
who  may  claim  recovery  of  ta^es,  563. 

ABSENTEES, 

notice  and  demand  to  absentees  for  payment  of  tax,  523. 

ABSTBACT8  OF  TITLE, 

not  subject  to  stamp  tax,  773. 

ACfCIDENT  INSUBANCE, 

not  subject  to  income  tax,  319. 

ACOOXTNTING  PERIOD, 
change,  494. 

computation  of  net  income,  487-495. 
defined,  493. 

determination  of  net  income  of  partnership,  106,  118. 
for  distribution  Qf  dividends,  307. 
income  received  from  judgment,  320. 
items  of  gross  income,  491. 
returns  when  accounting  period  changed,  501. 

ACCOUNTS, 

showing  net  profits  on  sale  of  property  on  installments,  272,  273. 
standard  methods  approved  as  reflecting  income,  231. 

ACCOUNTS  RECEIVABLE, 
return  as  income,  232. 

ACCRUAL  BASIS, 

reporting  income,  488-492. 


ACCRUED  INCOME, 
basil  of  tax,  230. 
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ACCUMULATIONS, 

unreasonable  accumulation  of  profits  bj  corporations,  28. 

ACKNOWLEDGMENT, 

See  Veritioation. 

ACTIONS. 

against  delinquent  for  penalties^  558. 
on  claims  for  credit,  528. 
recovery  of  taxes  paid,  529. 
suits  for  collection  of  taxes,  545. 

stamp  tax,  821. 
to  enjoin  collection  of  penalties,  552. 

ACT0B8, 

deduction  for  depreciaftion  in  value  of  costumes,  404. 

ACTUAL  RECEIPTS, 

basis  of  income,  225-228,  488. 

ADDITIONS^ 

deduction  of  amounts  expended  on  depreciated  property,  409. 

ADJUSTMENT,  a 

See  Deductions. 
allowance  for  amortization  under  munition  manufacturers'  tax,  685. 
excess  profits  tax  due  to  changes  in  taxable  year,  687. 
inadequate  allowance  for  depreciation  or  depletion,  682. 
inadmissible  assets  for  excess-profits  tax,  686. 
book  value  of  assets  for  excess-profits  tax,  681-687. 
dividends  paid  from  corporate  surplus,  688. 
losses  for  purpose  of  excess-profits  tax,  684. 

ADMINISTRATION, 

capital  stock  tax  law,  737. 

duties  of  revenue  agents  and  inspectors^  5. 

excess-profits  tax,  713. 

mackjnery  in  Bureau  of  Internal  Bevenue,  4. 

provisions  in  text  of  income  tax  law,  993. 

text  of  administrative  provisions  of  income  tax  law,  1018. 

ADMINISTRATION  OFFICES, 

See  Dutch  Administration  Offices. 

ADMISSIBLE  ASSETS, 
defined,  674. 

AD  VALOREM  PENAI^TIES, 
compromise,  559. 

ADVISORY  TAX  BOARD, 

dissolved  and  work  transferred  to  CcHnmittee  of  Review  and  Appeal,  5oO. 
nature,  5. 
procedure,  550-554. 

AFFIDAVITS. 

claim  oi:  refund,  569. 

exempt  organizations,  209. 

extension  of  time  in  filing  returns,  504. 

return  by  resident  agents,  61. 

statements  required  in  claim  for  abatement,  566. 

verifying  returns  of  income,  507. 
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AFFILIATED  COBPOEATIONS, 

assessment  for  excess-profits  tax  of  stock  of  subsidiary  corporation,  710. 

consolidated  net  income.  167. 

consolidated  returns,  160. 

corporations  deriving  chief  income  from  government  contracts,  166. 

different  fiscal  years,  167. 

domestic  affiliated  with  foreign  corporations,  166. 

effect  of  change  in  ownership  during  taxable  year,  165. 

excessrprofits  tax,  708. 

on  intangible  property  paid  in,  709. 

on  invested  capital  ior  prewar  period,  710. 
inadmissible  assets  on  assessment  for  excess-profits  tax,  710. 
liberty  bond  exemptions,  168. 
preparation  of  consolidated  balance  sheets,  168. 
principle  of  levy,  162. 
returns  for  capital  stock  tax,  734. 

status  determined  by  amount  of  stock  held  by  parent  corporation, '164. 
when  corporations  are  affiliated,  163. 

AGE, 

certificate  of  age  required  under  child  labor  tax  law,  833. 
children  employed  in  mines  or  quarries,  831. 
mistake  as  to  age  of  child  under  child  labor  tax  law,  830. 
proof  of  age  under  child  labor  tax  law,  834. 

AGENTS, 

.      See  Besidekt  Agents. 
collection  from  resident  agents  of  foreign  corporsjions,  205. 
creation  of  fiduciaries  by  power  of  attorney,  70. 
defined,  499. 

liability  of  agent  of  nonresidefnt  alien  for  incorrect  return,  54. 
receipt  of  premiums  constructive  receipt  by  principal  and  taxable,  229. 
returns  in  behalf  of  principal,  38,  499. 

by  agent  of  nonreeident  alien,  53. 
stamp  tax  on  powers  of  attorney,  784. 
travelling  salesmen  for  foreign  corporations,  195. 
withholding  agents  for  nonresident  aliens  and  nonresident  foreign  cor- 
porations, 56. 
withholding  tax  at  source,  607. 

AGBICULTURAL  ORGANIZATIONS, 
exemption,  211. 

AGRICULTURE,* 

employment  of  children  not  subject  to  child  labor  tax,  829,  830. 
stamp  tax  on  sales  or  exchange  of  produce,  788. 
table  of  average  percentages — ^median,  955. 

ALASKA, 

inclusion  in  United  States,  42. 

partnership  therein  is  domestic  partnership,  107. 

ALIENS, 

See  Nonresident  Aliens. 
credit  for  taxes  paid  for  resident  alien,  483. 
credits  to  nonresident  alien  individuals,  479. 
duty  of  employer  in  withholding  tax  of  employe,  608,  . 
lia'bility  for  tax  as  partner,  111. 
partner  entitled  to  credits  for  taxes  paid  by  partnership,  117, 
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ALI£NS-<!6nt. 

question  of  resideiice,  36. 

residence  of  alien  seamen,  42. 

taxation  of  aliens  residing  in  United  States,  34. 

who  are  resident  aliens,  35. 

withholding  at  source  of  income,  112. 

withholding  tax  of  alien  employee,  608, 

ALIEN  ENEMIES, 

withholding  at  source,  619. 

ALIEN  PROPERTY  CUSTODIAN, 
capital  stock  tax,  729. 

returns  of  income  on  prox>erty  in  custody,  505. 
stamp  tax  on  conveyance  to  or  by,  775. 
withholding  tax  at  source,  619. 

ALIMONY, 

deduction,  335,  319. 
not  income,  319. 

ALLOTMENT, 

under  war  risk  insurance  not  subject  to  tax,  324-325. 

ALLOWANCES, 

See  Deductions. 
depreciation  in  preceding  income  tax  laws,  402. 
under  war  risk  insurance  not  subject  to  tax,  324-325.  i 


ALTERATIONS, 

deduction  of  expenditure  on  property,  343. 

AMBASSADORS, 

exemption  of  income  from  investments  in  this  country,  198. 

AMENDMENT. 

construction  of  sixteenth  amendment,  630. 

purpose,  4. 
income  tax  laws,  2.  "^ 

returns,  510. 

AMORTIZATION, 

adjustment  for  allowance  under  munition  manuf aettfrers '  tax,  695. 

allowances  must  be  by  explicit  deduction  from  gross  ioeome,  248. 

cost  which  may  be  amortized,  420. 

deduction  for  plant  acquired  by  Government,  418. 

determination  of  amount  to  be  extinguished,  422-n. 

information  to  be  furnished  by  taxpayer,  4^4. 

method,  423. 

property  cost  of  which  may  be  amortised,  420. 

redetermination  of  allowances,  424. 

re-examination,  of  returns,  419. 

scope  of  provision  for  amortization,  420. 

ANNUITIES, 

deduction  by  insurance  companies,  179. 
information  at  source  concerning  annuities,  586. 
premium  received  exempt  from  gross  income,  234. 
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ANNIIITIES— Cont. 

representing  retarn  of  capital  not  included  in  requirement  for  informa- 
tion at  source,  588. 
when  exempt,  328. 

APABTMENT  HOUSES, 

deduction  for  depreciation^  410. 

APPEAL, 

See    COMMITTEB   ON   BXVIKW   AND   APPEAL. 

decision  of  commissioner  as  to  taxes  erroneously  paid,  562. 

on  claim  of  refund^  569. 

to  commisisoner  requisite  to  suit  to  recover  tax,  &72. 

APPLICATION, 

collector  for  prescribed  forms,  507. 

APPOBTIONMENT, 

deductions  for  depletion  between  lessor  and  lessee  of  oil  well,  445. 

depletion  of  natural  gas  among  various  saods,  457. 

imposition  of  income  taxes  widiout  apportionment.  2. 

invested  capital  and  net  income  of  paolial  personal  service  corporation, 

647. 
supreme  court  decision  concerning  taxability  of  stock  dividends,  314. 

APPRAISAL, 

See  AssKssMXNT. 
property  acquired  by  gift  or  bequest,  determination  of  gain  or  loss,  256. 

APPBAISAL-CUEVE, 

method  of  estimating  gas  production,  864. 

ABMY  CONTRACT  SURGEONS, 

exemption  of  compensation  from  taxes,  31. 

ARMY  NURSE  CORPS, 

inclusion  in  military  or  naval  forces,  31. 


r 


ASSESSMENTS, 

abatement  and  refund,  540. 

taxes  paid  on  second  assessment,  563. 
additional  assessment,  540.    ' 

allegation  of  irregularities  not  ground  for  injunction,  518. 
by  commissioner,  516. 

deduction  of  irrigation  assessments  by  farmers,  103. 
excess-profits  tax  where  capital  or  income  abnormal.  701. 
excess-profits  tax  without  reference  to  invested  capital,  699. 
five  years  limitation  on  assessment  of  undisclosed  income,  542. 
income  tax,  general  provisions,  516-551. 
may  not  be  restrained  by  injunction,  518. 
method  for  excess  profits  tax,  704. 
normal  tax.  19. 
procedure.  520-521. 

refund  of  tax  collected  on  second  assessments,  544. 
required  to  create  lien  for  unpaid  tax,  547. 
special  assessment  for  local  improvements  as  deductions,  338. 

ASSIGNEES, 

returns  by  assignees  of  corporations,  154. 
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ASSOaATED  PRESS, 

franchise  as  intangible  property,  661. 

ASSOCIATIONS, 

See  Exempt  Osoanizations;  Building  and  Loan  Associations. 

capital  stock  tax,  715. 

classed  as  partnerships,  109. 

distinguished  from  partnership,  716.    . 

distingui^ed  from  trust,  716.    . 

examination  of  books  to  ascertain  correctness  of  return,  583. 

inclusion  in  corporations,  137. 

for  capital  stock  tax,  714. 
net  earnings  considered  as  dividends  and  subject  to  income  tax,  292. 
'  private  individuaUy  owned  bank  not  association,  14fi. 
taxability  of  foreign  associations^  186. 
taxed  for  employment  of  child  labor,  827. 
trusts  not  included,  139. 

ATTOBNEY  GENEBAL, 

decision  concerning  partnership  associations,  109.  ^ 

returns  of  income  used   in   legal   proceedings   only   on   permisflioB   of 
Attorney  General,  515. 

AUCTION  BUSINESS, 

conduct  of  business  by  personal  service  corporations,  129 

AUTOMOBILE, 

allowance  for  purchase  and  upkeep  by  farmers,  102. 
deduction  of  license  fee,  364. 

AVEBAGES, 

See  Median. 
estimation  of  recoverable  underground  reserves  of  oil,  860. 
percentage  of  pre-war  income  to  pre-war  invested  capital,  954. 

B 
BAD  DEBTS, 

See  Worthless  Debts. 
reserve  to  meet  losses  from  bad  debts  not  allowable  as  deductions,  490. 


BALANCE  SHEET, 
condensed  for  ( 
showing  net  profits  on  sale  of  property  on  installments,  272,  273. 


condensed  for  capital  stock  sheet,  719. 

>fits 


BALTIMORE, 

place  of  filing  return  by  nonresident  alien,  54.     . 

place  of  payment  of  taxes  by  citia^n  residing  abroad,  84. 

BANK  DISCOUNTS, 

when  returnable  as  income,  249. 

BANKRUPTCY, 

income  of  corporations  taxable  in  hands  of  assignee  in  bankraptey,  155 

indicia  of  worthless  debt,  385. 

returns  by  assignees  in  cases  t)f  corporations,  154. 

BANKS  AND  BANKING, 

bank  discount  as  subject  to  excess-profits  tax,  671. 
deductibility  of  taxes  paid  for  stock  holders,  369. 
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BANES  AND  BANKING— Cont. 

deduction  of  interest  paid  on  deposite,  150,  201. 
duty  to  withhold  normal  tax  on  interest  paid  nonresident  aliens,  47. 
examination  of  books  to  ascertain  correctness  of  return,  583. 
exemption  of  cooperative  banks,  212. 

mutual  savings  banks,  211. 
incapaeilr  to  acras  resident  agent,  60. 
median,  962. 

method  of  accounting  for  bank  discounts,  492. 
private  or  partnership  banks  considered  as  partnership  in  determining 

income  tax,  109. 
resident  agents  for  nonresident  officers,  58. 
return  of  discounts  as  income^  249. 
^returns  of  interest  on  deposits,  286. 
stamp  tiix  on  certaficates  of  deposit,  766. 

on  security  agreements  and  applications  for  loans,  802. 
taxation  of  interest  received  on  deposit  by  nonresident  alien,  47. 
withholding  at  source  interest  payments  to  foreign  banks,  601. 

BENEPICIABIES, 

See  FmuciABixs;  Tbustb. 
duty  to  report  distributable  income,  83. 
income  to  be  reported,  88. 
life  insurance  exempt  from  income  tax,  324. 
returns  for  beneficiaries  of  estate  or  trust,  88. 
for  nonresident  alien  beneficiaries,  88. 

BENEPICIABT  SOCIETIES, 
exemptions,  212. 

BEQUEST,  , 

exclusion  of  property  so  acquired  by  corporations,  144. 

exemptions  froih  tax,  31. 

sale  of  property  acquired  by  bequest,  deteimination  of  gain  or  loss,  256. 

v^ue  of  property  acquired  «by  bequests  exempt  from  gross  income,  235. 

BBTTEBMENTS, 

deductions,  336,  409. 

included  in  cost  of  property,  258. 

» 

BILL  IN  EQUITY, 

assessment  or  collection  of  taxes  not  enjoined  in  equity,  518. 

BILLS  AND  NOTES, 

'  See  Drajts. 

no  stamp  tax  on  transfer,  793. 
no  stamp  tax  on  notes  issued  by  Government,  800. 
stamp  tax  on  judgment  notes,  787. 

on  notes  secured  by  pledge  of  United  States  Seeurities. 

on  promissory  notes,  792. 

on  notes  drawn  in  foreign  countries,  799. 
stamp  tax  on  renewal,  793. 

tangible  property  under  excess-profits  tax  law,  660. 
who  affixes  stamp,  792. 
withholding  at  source,  602. 

BILLS  OF  SALE, 

stamp  tax,  767. 
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BLACKSMITH,  , 

included  in  child  labor  18X^827. 

BOAHDS  OF  TRADE, 

records  and  retarns  required  in  case  of  sales  of  produce  on  ezehange,  80fll 
returns  of  transaetionsy  811. 
stamp  tax  on  sales,  788. 

BOND  INTEBE8T, 

witUiolding  at  source,  602. 

BONDS, 

See  LiBKBTT  Bonds;  Public  Obligations. 
credit  of  interest  on  public  bonds,  153,  476. 

partnerships,  115-117. 
deduction  of  indebtedness  incurred  to  purchase  or  carry  tax-exempt, 
358. 

of  interest  on  sale  and  retirement  of  corporate  bonds,  360. 

of  interest  paid  on  tax-free  bonds,  151. 

of  interest  to  determine  normal  tax,  19. 

of  loss  from  shrinkage  of  irrigation  bonds,  383. 

of  losses  on  purchase  above  par^  377. 

of  shrinkage,  381. 

of  worthless  securities,  387. 
defined  under  stamp  tax  law,  742. 
disclosure  of  interest  on  public  bonds,  637. 
discount  on  sale  as  element  of  invested  capital,  670. 
dul^  of  owner  of  public  to  submit  statement  in  return,  32. 
exclusion  of  interest  on  public  (Obligations  received  by  corporationB.  145. 
exemption  of  interest  on  public  bonds,  31. 

of  interest  on  war  finance  corporation  bonds  from  certain  laxes. 
282. 

of  public  bonds  from  stamp  tax,  750. 

to  nonresident  aliens  of  interest  upon  federal  obligations,  46. 
inadmissible  asset  under  excess-profits  tax  law,  676. 
income  to  partnerships  withheld  at  source,  112.  . 
information  at  source  of  interest  on  state  and  municipal  bonds,  589. 
'        interest  on  bonds  issued  by  War  Finance  Corporation  not  gross  income, 
235. 
Interest  on  corporate  bonds  with  tax-free  covenant,  witheld  at  source 

against  partnerships,  125. 
normal  tax,  13. 
no  stamp  tax  on  transfer,  744. 

procedure  of  corporation  issuing  tax-free  covenant  bonds,  624. 
required  of  taxpayer  making  replacement  fund,  322.  » 

sale  and  retirement  of  corporate  bonds,  326. 
security  for  claim  in  aibatement  for  losses,  399. 
stamp  tax,  741. 

on  business  property  investment  bonds,  743,  754,  766. 

on  bonds  delivered  prior  to  incidence  of  tax,  746. 

on  bonds  given  in  penal  sum,  743. 

on  bonds  issued  in  foreign  countries,  746. 

on  bonds  required  in  legal  proceedings,  746. 

on  brokers'  individual  sales,  762. 

on  issue,  744. 

on  powers  of  attorney  to  sell  or  transfer  government  bonds,  788. 

on  renewals,  744. 
taxes  paid  on  tax-free  bonds  as  income  to  bond  holder,  329. 
where  stampa  arc  affixed,  742. 
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BONUa 

deduction  of  boniues  as  boaineas  expense,  350. 
to  employes  as  business  expense,  352.    - 
included  in  gnn»  ineome,  238. 
sttek  received  as  bonus  when  subject  to  tax,  326. 
withholding  at  source,  600. 

BONTT8  8TQCK. 

inclusion  in  invested  capital  under  excess-profits  tax  law,  658. 

BOOKBINDING  BUSINESS, 

table  ol  average  percentages — median,  959. 

BOOK  entries; 

accrued  charges,  489. 

individuals  as  well  as  corporations  may  compute  income  on  basis,  487. 

BOOKS  OF  ACCOUNT, 

entries  as  evidence  of  income,  224. 

entries  in  determining  distribution  of  earnings  or  profits,  301. 

examination  by  revenue  otBcers,  4,  578. 

establishing  fiscal  year,  493. 

keeping  of  accounts  by  farmers,  96. 

necessity  that  annual  allowance  for  depreciation  be  charged  off  books, 

410. 
necessity  for  keeping  depletion  and  depreciation  accounts,  431. 
profits  on  sale  of  r^  property  not  based  on  book  values,  257. 
regulations  concerning  report  of  income,  229,  230. 
reporting  income  upon  accrual  basis  confined  to  tax  payers  who  keep 

books,  48& 
report  of  items  of  gross  income,  491. 

BOEBOWED  CAPITAL, 
defined,  679. 

BOTTLING  PLANTS, 

included  in  child  labor  ta^  828. 

BBANCH  BUSINESS  HOUSES, 

payments  to  alien  employees  not  included  in  requirement  for  information 
at  source,  588. 

BBOBOERS, 

incapacity  to  act  as  resident  agents,  60. 

information  at  source  concerning  gains  and  losses  of  customers,  588. 

provisions  for  return  in  text  of  income  tax  law,  997. 

registration  for  stamp  tax,  813. 

report  of  names  and  addresses  of  customers,  17. 

return  of  information  at  source,  594. 

returns  by  corporations,  170. 

by  j>artner8hips  doing  business  as  brokers,  123. 

of  mterest  received  and  paid  by  brokers.  286. 
stamp  tax  on  certificates  of  transfer,  764. 

on  transfer  of  stock  to  or  by  brokers,  764. 
table  of  average  percentages — median — ^for  brokerage  institution,  962. 

BUILDING  AND  LOAN  ASSOCIATIONS, 
exemption,  212. 

stock  and  bonds  from  stamp  tax,  739,  749. 
when  shares  are  subject  to  tax,  328.    ^ 
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BUILDING  CONTRACTS, 

exemption  from  stamp  tax,  745. 

BUILDINGS, 

estimate  of  depreciation  in  oil  industry,  871.' 

BUREAU  OF  INTERNAL  REVENUE, 
duty  in  administering  law,  4. 

BUSINESS, 

gross  income  subject  to  tax,  248-254. 

BUSINESS  EXPENSES, 

See  PaovEseiONAL  Expenses. 
cost  of  manufacturing  products,  341. 
cost  of  materials,  341. 

dose  scrutiny  of  items  of  salary  to  stockholder  employes.  348. 
deductions  flowed. 

estates  and  trusts,  78. 

for  sale  and  retirement  of  corporate  bonds,  354. 

from  gross  income,  340. 

of  advertising  and  selling  expenses,  340. 

of  allowance  to  minors  or  children,  350. 

of  bonus  and  profit  sharing  payment,  350. 

of  building  used  for  rental  purposes,  344. 

of  commissions,  346. 

of  cost  of  building  erected  by  tenant  under  terms  of  lease,  344. 

of  entertainment  money,  347. 

of  expense  £n  oil  and  gas  industry,  355. 

of  fidelity  insurance,  345. 

of  gifts,  gratuity  or  donations  to  employes,  352.  ' 

of  improvement  by  railroad  company,  342. 

of  insurance  on  property,  345. 

of  insurance  reserves,  345. 

of  payment  from  earnings  of  public  utility  paid  to  State,  355. 

of  payments  in  lieu  of  rental,  345. 

of  pensions,  353.  * 

of  premiums  on  life  insurance,  345. 

of  propaganda  exx)en8e,  346. 

of  repairs,  342. 

of  repairs  and  improvements  made  by  tenants,  343. 

of  salaries  and  compensation  for  personal  services.  347. 

of  salaries,  constituting  distribution  of  'dividends,  348. 

of  salaries  constituting  part  payment  for  property,  349. 

oi^  salaries  paid  to  enlisted  n\en,  350. 
expenditures  for  alterations,  343. 
ofifce  furniture  and  equipment,  342. 
salaries  constituting  waste  of  assets,  348. 
subtraction  for  redemption  of  trading  stamps,  346. 
right  to  deduction  where  payment  of  salary  excessive,  350. 


CALENDAR  YEAR, 

accounting  period  in  determining  net  income  of  partnerships,  106. 
basis  of  accounting  for  partnerships  of  fiscal  year  is  not  used,  118,  119 
indebtedness  for  compensation  for  services,  242. 
may  be  accoulxting  period  for  computation  of  net  income,  487,  493. 


X 
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CANCELLATION, 

'  penalty  for  failure  to  cancel  stamps,  817. 
stamps^  740. 

on  sale  and  transfers  of  capital  stock,  757. 

CANNERIES, 

employment  of  children,  827,  829. 
inspection  under  child  labor  tax  law,  836. 

CANNING  CLUBS,    ^  i 

excepted  from  tax  on  employment  of  child  labor,  827. 

CAPITAL, 

apportionment  of  invested  capital  and  net  income  of  partial  personal 

service  corporation^  647. 
computation  of  invested  capital  for  excess^prc^ts  tax,  680. 
deduction  of  interest  on  capital,  357.  <    JL 

of  losses,  374.  I*       .  '* 

increase  when  taxable,  255.  ,(  j:      -  -i 

personal  service  corporations,  131.  \v*^^r    /^x* 

property  held  prior  to  March  1,  1913,  224.      \  ^    ^      Q  t  \ 


\ 


CAPITAL  STOCK, 

received  as  compensation  for  services  included  in  income,  241. 
stamp  tax,  750. 

treasury  department  ruling  as  to  distinction  between  partnerships  and 
corporations,  109. 

CAPITAL  STOCK  TAX, 

administration  of  law,  737. 
association,  7X3. 

distinguished  from  partnership,  716. 

distinguished  from  trust,  716. 
basis  and  rate  of  tax  on  domestic  corporations,  7l8. 
business  carried  on  by  receivers  or  aiien  property  custodian,  729. 
carrying  on  or  doing  business,  727. 

during  taxable  year,  726. 
condensed  balance  sheet,  719. 

corporation  engaged  in  business  during  preceding  year,  725. 
definition  of  terms,  tl4. 
"doing  business'*  by  foreign  corporations,  732. 

.    by  railroad  under  federal  control,  730. 
domestic  corporation,  715. 

evasion  by  foreign  corporation  in  purchase  of  stock  ^f  another  cor- 
poration, 722. 
exhibit  of  annual  income,  720. 
excise  tax,  732. 
exem\)ted  corporation,  732. 

fair  average  value  of  capital  stock  as  basis,  719. 
foreign  corporations,  717. 
foreign  mutual  insurance  companies,  725. 
holding  companies,  725. 
inactive  corporations,  726. 
limited  partnerdiip  as  corporation,  717. 

as  partnership,  716. 
meaning  of  "engaged  in  business''  by  foreign  corporations,  726. 
mutual  insurance  companies,  724. 
occupational  tax,  732. 

P.  T.— 67 


1058  INDEX 

lEeferenoes  are  to  pagegj] 

CAPITAL  STOCK  TAX— Cont 
payment,  735.  • 
penalties  against  forei^  corporations,  737. 

for  delay  in  paying  taxes,  737. 

for  failure  to  comply  with  law,  736. 

for  false  or  fraudulent  returns,  737. 
quotation  or  outside  sales  prices  for  capital  stock  tax,  720. 
rate  for  foreign  corporation,  721. 
returns,  733. 

by  affiliated  corporations,  734. 

by  foreign  corporations,  735. 

of  affiliated  corporations  based  on  consolidated  report,  734. 

to  be  public  records,.  734. 
stock  insurance  companies,  723. 
subsidiary  companies,  725. 
text  of  statutory  proyimon,  1007. 
when  due,  732. 

CAPITAL.  SUM, 

cost  of  development  as  allowance,  442. 
cost  of  property  as  allowance,  442. 

CARBIEBS, 

See  Bailboad  Companies. 
table  of  average  percentages — median,  963. 

CARBYTNG  ON  OB  DOING  BUSINESS, 
capital  stock  tax,  727.  _ 
railroad  corporation  under  federal  control,  730. 

CAB  TBUST  CEBTIPICATES, 

inclusion  in  bonded  indebtedness  under  revenue  act  of  1916,  858. 
withholding  tax  at  source,  605. 

CASH  BASIS, 

reports  of  farmers,  97. 

CASUALTY  COMPANIES, 

deductions  permitted,  180. 

CATTLE, 

See  LiVK  Sroox. 

CEMETERY  COMPANIES, 
exemptions,  214. 

CEBTIFICATES, 

See  Ownership  Certificate.  • 

age  required  under  child  labor^  tax  law,  833. 
exemption  of  ordinary  certificates  from  stamp  tax,  767. 
for  children  may  be  revoked  for  failure  to  keep  time. record,  837. 
form  of  certificate  where  withholding  at  source  required,  614. 
ownership  certificates,  612. 
stamp  tax  on  certificates  of  profits,  765. 

on  certificates  of  stock,  750,  753. 

on  fractional  scrip  certificates,  754. 

on  loans  of  certificates  of  stock,  761. 
withholding  rate  at  source,  605. 

ownership  certificate,  612. 
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CERTIFICATES  OP  DEPOSIT, 
stamp  tax,  766. 

« 

CERTIFICATE  OP  INDEBTEDNESS, 

mecUuin  of  payment  of  iiie<»iie  tax,  526. 

procedure  with  respect  to  payment  of  eeftificates  of  indebtedness,  526. 

stamp  tax,  741,  767. 

CHARGING  OFF, 

depreciation,  411. 

CHARITIES, 

deductions  of  contributions,  78,  330,  333. 

in  computing  net  income  of  nonresident  alien,  50. 
deduction  of  contributions  not  allowed  corporations,  152. 
essentials  of  returns,  334. 
exemptions,  214. 
partnership  may  i  not  deduct  contributions,  113. 

CHAUTAUQUA  ASSOCIATIONS, 
exemptions,  215. 

CHECKS, 

payment  of  tax  by  certified  checlu,  523-525. 
stamp  tax,  767. 

checks  payable  otherwiBe  than  at  sight  or  on  demand,  795. 

CHEMICAL  INDUSTRY, 

table  of  average  percentages — ^median,  955. 

CHILD  LABOR  TAX, 

acceptance  of  state  certificate,  835. 

ages  included  in  tax  on  employment,  827. 

basis  and  rate  of  tax,  835. 

certificate  of  age,  833.  «^ 

children  in  company  of  mother,  831. 

coke  ovens  included,  832. 

constitutionality  of  tax,  838. 

duration  of  employment,  833. 

effective  date  of  act,  827. 

employment  in  general,  and  in  factory  offices,  827-830. 

formation  of  board  to  prescribe  requisites  of  certificates  of  age,  833. 

general  provisions,  827-838. 

industries  incKidea  and  excluded,  827,  828. 

inspection  of  establishments  employing  children,  835. 

janitor  servfce  in  office  of  manufacturing  plant  included,  831. 

mills  and  quarries,  831,  832. 

mills,  canneries,  workshops,  factories,  or  manufacturing  establishments, 

827. 
mistake  as  to  age  of  child,  835. 
not  exempt  for  vacation  period,  831. 
I>ersons  to  whom  tax  applies,  827. 
proof  of  age,  834,  835. 
returns  to  be  filed,  836. 

son  of  properietor  does  not  exempt  from  tax,  831. 
tax  due,  837 

text  of  law  taxinff  employment  of  child  labor,  1016. 
time  intended  in  child  labor  tax  law,  832. 
time  reeord,  necessity,  837. 
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CHINESE, 

partnership  with  residents  of  United  States  is  domestie,  107. 

CHRISTMAS  PRESENTS, 

not  subjeet  to  tax,  325. 

CITIZENS, 

credit  for  payment  of  taxes  under  foreign  income  tax  law,  483. 

effect  of  marriage  of  American  woman  and  foreigner,  34. 

exemption  dependent  on  citizenship,  33. 

persons  included,  33. 

place  of  payment  of  citizen  residing  abroad,  34. 

place  of  payment  where  residing  in  United  States,  34. 

presumption  from  prolonged  residence  abroad,  34. 

share  of  net  profits  of  partnership  taxable  in  full,  111. 

withholding  tax  at  source,  606. 

CrVTC  ORGANIZATIONS, 
exemption,  216. 

dVIL  WAR, 

income  tax  laws,  3. 

CLAIMS, 

abatement  by  partnership,  398. 
abatement  of  non -collectible  taxes,  577. 
allowance  of  interest  on  claims  for  refund;  575. 
credit,  action  thereon,  528. 

alternative  remedy,  with  abatement  and  refund,  540. 

procedure  in  securing  credit  of  taxes  erroneously  collected,  527. 

schedule  of  credit  claims  deposited  with  commissioner,  528. 
disposition  of  claims  in  abatement,  398. 
filing  claims  in  abatement,  395. 
procedure  on  claim  of  refund,  568. 

CLEARING  HOUS^, 

defined,  803. 

records  to  be  kept,  810. 

returns,  812. 

for  stamp  tax,  806. 

stamps  on  transfers,  765,  791. 

CLERGYMEN, 

gifts  to  clergymen  considered  as  income  and  taxable,  325. 

CLOSED-PRESSURE, 

method  of  detei-mining  gas  depiction,  454. 
season  for  testing  gas  wells,  457. 

CLUBS, 

exemptions,  216. 

COAST  GUARD, 

inclusion  in  military  or  naval  forces,  31. 

COKE  OVENS,  ^ 

included  in  child  labor  tax,  832. 


INDEX  1061 

[Beferences  are  to  pctgea.] 
COLLATERAL  8ECUBITIES, 

stamp  tax  on  deposit  of  stock  certificates,  764. 

CJOLLECTION, 

claim  for  abatement  does  not  suspend  collection  of  tax,  566. 
foreign  items  by  resident  foreign  corporations,  207. 
from  assets  of  corporation,  172. 
income  of  partnerships,  112.  ' 

levy  and  distress,  517. 

procedure  in  collecting  income  on  bonds  not  containing  tax-free  cov- 
enant, 125. 

procedure  in  collecting  ^come  of  foreign  corporation  sublect  to  with- 
holding, 204.  . 
suit  to  enjoin  collection  of  penalties,  532. 
taxes  through  resident  agents  for  non-residents,  56-67. 
tax  of  foreign  corporation  at  source,  203. 

COLLECTION  AT  SOUBGE, 

See  Withholding  at  Soubcs. 
COLLECTION  DISTRICT, 

returns  of  income  must  be  filed  in  district  of  residence,  500. 

COLLECTOR  OP  INTERNAL  REVENUE, 
additional  assessment,  541. 
assistance  in  making  returns,  508. 

authority^  to  decide  on  taxability  of  undistributed  corporate  profits,  27. 
to  permit  deposits  of  treasury  certificates  for  conditional  pay 
ment  of  tax,  526. 
authorized  but  not  obliged  to  refund  taxes  erroneously  collected,  567. 
compromise  of  civil  or  criminal  suit  for  penalty,  558. 
conclusiveness  of  order  of  refund,  566,  567. 
^     defined,  965. 

determination  of  claim  of  exempt  organizatijDns,  210. 
duty  in  administering  law,  4. 

on  receipt  of  claims  for  credit,  528. 
to  keep  list  of  exempt  organizations,  210. 
extension  of  time  for  returns  of  income  may  be  granted,  502. 
forbidden  to  prepare  affidavits  for  claim  of  refund,  569. 
interest  on  recovery  against  collector  of  taxes  paid,  575. 
may  not  be  enjoined  from  collecting  assessment,  518. 
may  require  submission  of  tentative  return  in  granting  extension,  606. 
not  authorized  to  accept  in  paym^it  receipts  of  Federal  Reserve  Banks, 

526. 
,  notice  and  demand  upon  failure  to  pay  installment  of  tax,  517. 
procedure  for  claim  of  refund,  569-571. 
procedure   when  having  reasons  to  believe  statements  in  returns  are 

erroneous,  509. 
returns  of  income  filed  therewith,  500. 
suits  against  to  recover  taxes,  573. 

COMBINATION  POLICIES, 
special  deductions,  181. 

COMMERCE, 

gross  income  subject  to  tax,  248-254. 

COMMISSARIES, 

operated  by  saw  mill  not  included  in  child  labor  tax,  828. 
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CX)]CMISSIONEB  OF  INTERNAL  REVENUE, 

additional  aasessmenty  541. 

aathority  to  ezamiiie  hocks  and  records,  12. 

to  make  deduction  of  tax  at  source,  16.  ^ 

in  submitting  matter  to  board  of  review  and  appeal,  5. 

to  keep  record  of  excess  profits  tax,  707. 

extension  of  time  for  returns,  502-503. 

granting  extension  beyond  due  date  of  third  installment,  505. 

makes  fJl  assessments  of  income  tax,  516. 

may  declare  taxable  period  terminated  to  enforce  payment  of  tax,  517 

may  designate  inspectors  to  examine  partnership  books,  123. 

may  determine  necessity  of  inventories  to  determine  net  income,  251. 

may  direct  manner  of  accounting  for  income  by  partnerships,  118. 

promulgation  of  rulings  and  regulations,  6. 

publication  annually  of  statistical  income,  515. 

receiver  of  decision  of  Committee  on  ReWue  and  Appeal,  551. 

recovery  of  taxes  paid  from  Commissioner,  529. 

regulations  concerning  report  of  income,  229-230. 

return  of  application  for  replacement  fund,  322. 

right  to  inspect  government  contracts,  580. 

submission  of  questions  to  committee,  550. 

COMMISSIONS, 

deduction  as  business  expense,  346. 

information  concerning  commissions,  586.  ^ 

taxaible  as  income,  239. 

withholding  at  source,  600. 

COMMITTEE, 

stamp  tax  on  transfer  of  stock  to  committees,  760. 

COMMITTEE  ON  REVIEW  AND  APPEAL, 
authority  of  individual  members,  6. 
hearings  of  controverted  questions,  6. 
personnel  and  duties,  5.         ^ 
procedure  before,  551. 
submission  of  questions,  550. 
transfer  of  power  from  advisory  tax  board,  550. 

COMPENSATION, 

death  or  disability  under  war  risk  insurance,  not  subject  to  tax,  324-325. 
for  loss  of  property  when  taxable,  320-321. 
information  at  source  concerning  compensation,  586,  587. 
paid  other  than  in  cash,  how  income  determined,  239,  240. 

COMPROMISE, 

ofFer  in  compromise  in  suit  for  penalties,  559. 

payment  of  tax,  552-561. 

specific  and  ad  vidorem  penalties,  559. 

COMPUTATION, 

illustration  of  war-profits  and  excess-profits  tax,  947. 
net  income  of  partnerships,  106. 

CONCEALMENT, 

procedure  when  taxpayer  contemplates  removal  or  concealment  of  proi>- 
erly,  549.  ^    ^ 
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CONGBESS, 

construction  of  statntes,  839-853. 

power  to  enforce  collection  of  tax  hj  levy  and  diertresfly  517. 

proceedings  as  aid  to  construction  of  statutes,  842. 

CX)N8ENT, 

beneficiaries  to  filling  Yacaaeies  among  trustees,  140. 

CONSEBVATOBS, 
fiduciaries,  69. 

CONSOLIDATED  BETUBNe, 
corporations,  160,  992. 

dififerent  fiscal  years  of  affiliated  corporations,  167. 
foreign  corporations,  206. 

CONSOLIDATED  BALANCE  SHEETS,. 

preparation  by  affiliated  corporations,  168. 

CONSTITtJTIONAL  LAW 

constitutionality  of  child  labor  law,  838. 

of  federal  tax  on  salaries  of  state  officers,  245. 

of  income  tax  on  exported  goods,  249. 

of  law  not  subject  to  inquiry  in  suit  to  enjoin  collection  of  tax, 
518. 

of  stamp  tax,  822. 

of  statute  providing  for  examination  of  taxpayer's  books,  580. 

of  taxing  stock  dividends  without  apportionment,  314. 
construction  of  amendment,  630. 
construction  of  constitutional  provisions,  629. 
construction  of  statute  which  will  render  them  constitutional,  842. 
due  process  in  income  tax  laws,  638. 
efFect  of  exemption  of  certain  corporations,  641. 
Gray  v.  Darlington,  631. 
principles  by  which  statutes  are  tested,  629. 
power  of  Congress  to  levy  income  taxe%  631. 
purpose  of  sixteenth  amendment,  4. 
requirement  of  disclosure  of  interest  on  state  and  municipal  obligations. 

637.  . 

requirement  of  uniformity  of  taxes,  641. 
retroactive  features  of  tax  law,  641. 
taxation  of  gains  and  profits  from  sale  of  property,  631. 

OONSTBUCTION  OP  STATUTE, 

adoption  of  construction  which  will  be  constitutional,  842. 

effect  of  rulings  and  practice  of  treasury  department,  844. 

exemption  from  taxation,  851. 

general  rules,  839-853. 

proceedings  in  Congress  as  aid  to  construction,  842. 

reference  to  similar  statutes,  849. 

rule  followed  by  treasury  department,  852,  853. 

similar  statutes  in  other  jurisdiction  as  aid  to  conBtmetiony  846. 

strict  and  liberal  construction  discussion,  847-851. 

OONSTBUCTIVE  BECEIPT, 
basis  of  income,  228-230. 
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CX)NTBACT0»3, 

eontractor  with  state  held  not  state  officers,  247. 
method  of  making  returns  of  gross  income,  248. 

profit  received  by  independent  contractor  from  state  contract,  anibjeet 
to  tax,  323. 

CONTBACTS, 

'  exemption  from  stamp  tax,  768. 
inspection  of  government  contraetSy  584. 

CONTBIBUTIONS, 

deduction  of  contributions  to  charities  by  corporations,  152. 
inclusion  of  contributions  by  stockholders  in  corporate  returns,  147. 
not  subject  to  tax,  325. 

CONVEYANCE, 

consideration  or  value  as  fixing  amount  of  stamp  tax,  769. 
stamp  tax,  768. 

on  contracts  to  convey,  773.  . 

tax  on  realty  eold,  770.  ^ 

voiding  for  failure  to  stamp,  821. 
when  stamp  tax  accrues,  769. 
where  stamps  are  af^ed,  769. 
who  affixes  stamps,  768. 

COOPERATIVE  ASSOCIATIONS, 

dividends  not  subject  to  income  tax,  292. 

exemption  of  associations  for  marketing  produce,  219. 

report  of  dividends  to  farmers,  100. 

OOOPEBATIVE  BANKS, 
exemption,  212. 

COOPERATIVE  DAIRIE9, 
exemption,  220. 

COOPERATIVE  ORGANIZ^IONS, 
exemption,  217. 

COPIES, 

returns  of  income,  not  permitted  to  be  sent  out,  513. 

COPYRIGHTS, 

deduction  for  depreciation,  404-405. 

determination  of  gain  upon  sale,  268. 

royalties  received  therefrom  subject  to  income  tax,  290. 

species  of  intangible  property,  661. 

CORPORATIONS, 

See  Capital  Stock  Tax;    EzoBSS-Pfioirrs  Tax;   Exempt  Organisations; 
Foreign  Corporations;  Personal  Service  Corporations; 

Stamp  Tax. 

acco\mting  period  for  distribution  of  dividends,  308. 
affiliated  corporation  deriving  chie^  income  from  government  contracts, 
166. 
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agent  of  non-resident  as  source  of  information  of  income  paid,.  590. 

basis  and  rate  of  capital  stock  tax,  718. 

beneficiiuries  of  life  insurance  subject  to  income  tax,  324. 

by  whom  returns  filed,  158. 

signed  and  sworn  to,  158.  , 

capacity  to  act  as  fiduciaries,  69. 
capital  of  personal  service  corporation,  131. 
capital  stock  tax,  715. 

of  holding  companies,  725. 

on  inactive  corporations,  726. 
character  of  domestic  not   affected  by  income  from  sources  outside 

United  States,  142. 
collection  of  foreign  items,  173. 
collection  of  tax  from  assets,  172. 
consolidated  returns,  160. 

by  affiliated  corporations,  160,  491. 
credit  of  amount  of  war-profits  and  excess-profits  tax,  153. 

paid  to  foreign  countries,  154. 

received  on  federal  obligations,  153. 
credit  of  bonus  stock  not  receipt  of  income,  228. 
credit  of  dividends  against  net  income,  475. 
credit,  of  income  tax  paid  in  foreign  countries,  484. 
credit  of  taxes  paid  by  domestic  corporations  owning  stock  of  foreign 

corporations,  484. 
credits  against  net  income,  153. 
credits  allowed  deducted  from  net  income,  236. 
deductions  allowed  in  tax  law,  987. 

for  sale  and  retirement  of  bonds,  354. 

in  computing  net  income,  148. 

of  amount  of  guaranty  of  profits  of  holding  companies,  150. 

of  amount  paid  on  redemption  of  preferred  stock,  152. 

of  amounts  paid  to  make  up  profits  of  another  corporation,  381. 

of  dividends  on  stock  of  other  corporations,  152. 

of  interest  on  sale  and  retirement  of  corporate  bonds,  360. 

of  interest  on  tax-free  bonds,  151. 

of  interest  paid  on  indebtedness,  150. 

of  interest  under  revenue  act  of  1916,  855. 

of  irrigation  assessments  by  farmers,  103. 

of  losses,  151. 

of  loss  on  sale  of  capital  stock,  382. 

of  ordinary  and  necessary  expenses,  148. 

of  shrinkage  of  stocky  382. 

of  taxes  paid,  150. 

of  taxes  paid  by  corporation  ^or  stockholders,  368. 

of  voluntary  payment  by  stockholders  of  corporate  loss,  382. 

of  worthless  stock,  382. 
defined,  137,  714,  965. 

determination  of  gain  or  loss  in  reorganization  or  dissolution  of  corpo- 
rations, 261. 
distinction,  between  credits  and  deductions,  153. 
distinction  between  normal  tax  and  graduated  excess  tax,  14. 
distinguicdied  from  partnerships,  138. 
dividends  received. 

by  nominal  stockholders  when  taxable,  299. 

subject  to  income  tax,  291. 

subject  to  rates  for  different  years,  308. 

upon  which  partnership  is  allowed  credit,  115. 
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doing  businees  as  essential  element  of  taxability,  137. 

duties  in  matter  of  making  returns,  156. 

duty  of  parent  to  make  return  for  affiliated  corporation,  160. 

duty  to  make  retoms  depends  on  ezistenee  and  not  receipt  of  ineome, 

156, 
duty  to  submit  balance  sheet  for  estimate  of  excess-profits  tax,  711. 
eifect  of  change  of  ownership  of  affiliated  corporation  during  taxable 

year,  165. 
eifect  of  change  of  name  on  duties  to  make  return,  159. 
eifect  of  exemption  on  certain  corporations  from  payment  of  tax,  641. 
effect  of  failune  to  disclose  status  of  nominal  stockholder,  67. 
effect  of  increase  or  reduction  of  capital  stock  on  excess  profits  tax,  690. 
examination  of  books  to  ascertain  correctness  of  return,  583. 
examination  of  corporate  records,  174. 

excess-profits  tax  on  income  from,  government  contracts,  649. 
excess-profits  tax  on  gold-mining  corporations,  650. 
exempt  corporations  required  to  furnish  information  at  source,  544. 
exemption  from  capital  stock  tax  law,  732. 
exemption  of  corporation  owned  by  exempt  corporations,  220. 
exemption  of  interest  received  on  liberty  bonos,  147. 
extension  of  time  for  filing  returns,  156. 
farm  and  plantation  operation,  95. 
fiscal  year  for  return  purposes,  155. 
forms  required,  506. 

incapacity  to  act  as  resident  agent,  59. 
inclusion  in  gross  ineome  of  receipts  from  leased  property,  146. 

in  gross  income  of  proceeds  of  sale  of  capital  stock,  146. 

of  contributions  by  stockholders,  147. 

of  expense  incurred  in  sale  of  capital  stock,  149. 

of  jomt-stock  companies  and  ilssociations,  137. 

of  organization  expenses  in  return,  149. 

of  tangible  property  taken  for  stock  in  return  for  exeess-profits 
tax,  659. 

income  from  sources  in  United  States'  possessions,  9. 
income  taxable  in  hands  of  trustee  in  bankruptcy,  155. 
information  at  source  concerning  dividends  on  stock,  588. 

concerning  interest  on  obligations,  589. 
inspection  of  returns  of  ineome  of  corporations  whose  stock  is  listed  on 

stock  exchange,  514. 
liability  for  tax  on  dissolution,  171. 

of  bonus  stock  to  excess-profits  tax,  658. 

of  nonresident  for  interest  received  on  corporations  doing  buai- 
ness  without  United  States^  46. 

to  excess- profits  tax,   648. 
limited  partnerships  as  corporations,  7,  108,  717. 
liquidation  or  dissolution  dividends,  293. 
loss  on  safe  of  capital  assets,  376. 
nominal  stockholders,  62. 

for  nonresident  aliens,  62. 
non-liability  to  surtax,  19,  66,  136. 

ownership  certificates  as  returns  of  information  of  interest  on  obliga- 
tions, 595. 
participation  in  joint  adventure  not  constituting  partnership,  110,  111. 
payment  of  tax,  171. 

on  shares  of  stock  owned  by  another  corporation,  369. 
payments  which  need  not  be  reported,  588. 
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penalty  for  attempt  to  evade  tax,  556. 

f 0^  failure  to  pay  tax,  556. 

for  violation  of  law,  174. 

for  transfer  of  stock  without  paying  stamp  tax,  818. 
personal  service  eorporations,  14. 

Phifippine  and  Porto  Bican  corporations,  143.  , 

place  of  business  as  determining  domicUe,  157. 
place  of  filing  returns^  157. 

principle  of  levy  against  affiliated  corporations,  162.  « 

procedure  in  issuance  of  tax-free  covenant  bonds,  624. 

to  secure  copy  of  returns  of  income,  513. 
provision  in  tax  laws  for  taxation  of  profits  to  stockholders,  981. 

relating  to  reorganisation,  1007. 

governing  liability^  985. 

rate,  14. 
reports  by  brokers,  170. 

of  dividend  payments,  169. 

of  income  payments,  170. 

of  names  and  addresses  of  stockholders  and  payment  of  divi- 
dends, 17. 
residence  of  domestic,  142. 
resident  agents  for  foreign  corporations,  56-67. 

for  nonresident  aliens  and  foreign  corporations,  59. 
resident  nominal  stockholders  as  agents  for  nonresident  actual  owners, 
59. 

returns^  156. 

by  corporations  merging  during  year,  159. 

by  receivers,  assignees  in  bankruptcy  and  assignees,  154. 

for  corporations  formed  during  year,  158. 

for  fractional  part  of  year,  160. 

of  information  at  source,  594. 
returns  of  income,  136,  512. 

rules  for  determining  profit  or  loss  on  stock  dividends,  317. 
salaries  of  stockholders  when  taxable  in  hands  of  recipients,  237. 
sale  and  retirement  of  corporate  bonds,  326. 
sale  of  capital  assets,  149. 
special  returns,  169,  206. 
specific  exemption  of  $2,000,  153. 
stamp  tax  on  bonds,  742. 

on  certificates  of  stock,  754. 

on  conveyances,  772.  ' 

on  issue  of  bonds,  744. 

on  issue  of  stock,  750. 

on  powers  of  attorney  to  resident  agents,  788. 

on  powers  of  attorney  to  sell  shares  of  stock,  788. 

on  proxies,  800. 

on  records  required  in  case  of  sales  and  transfers  of  stock,  802. 

on  sale  and  transfer  of  capital  stock,  755. 

on  stock  dividends,  802. 
statement  of  gains  and  profits  and  names  and  addresses  of  stockholders, 

27. 
stock  of  domestic  corporation  aa  inadmisnble  under  exeesa^profits  tax 

law,  674. 
surtax  on  stockholders  in  respect  of  undistributed  profits,  26. 
syndicates  not  included,  139. 
taxability  of  right  to  subscribe  to  stocky  326, 
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taxation  as  entities  apart  from  stockholders,  136. 

taxation  of  certificates  of  stock  issued  to  bearer,  68. 

taxation  where  liquidation  takes  place  during  year,  159. 

taxed  for  employment  of  child  labor,  827. 

text  of  statutory  provisions  imposing  capital  stock  tax,  1007. 

transportation  systems,  174.  | 

trusts  not  taxable  as  associations,  139.  ■ 

unreasonable  accumulation  of  profits,  27,  28.  ' 

what  included  in  gross  income,  144. 

when  return  filed,  156. 

when  corporations  are  affiliated,  163. 

withholding  tax  at  source,  173,  ^07. 

nonresident  foreign  corporation,  112.  I 

year  for  which  return  made,  136.  | 

COST, 

deduction  of  business  expense,  341. 

payment  of  costs  on  recovery  of  taxes  paid,  576.  ' 

valuation  in  inventories  of  cost  in  determining  net  income,  252. 

i 

COTTON  EXCHANGES, 
non-exemption,  216. 

COUNTIES, 

no  stamp  tax  on  deeds  given  by  or  to,  774. 

COVENANTS, 

examples  of  covenants  to  pay  taxes^  625.  i 

payment  of  taxes,  621-628. 

term  defined,  598. 
procedure  on  issuance  of  tax-free  covenant  bonds,  624. 
rate  of  withholding  provision  in  case  of  tax-free  covenant  bonds,  623. 

CBEDITS, 

See  CLAIMS  Tim  Cbjsdtt;  Deductions;   Depletion;   Depreciation;  Nqkmal 

Tax  Credits. 
accrued  income  on  foreign  investments  constructively  received,  and  tax- 
able, 230. 
allowance  to  nonresident  aliens,  51. 

to  partner  on  exempt  dividends,  115. 
allowed  nonresident  aliens  on  dividends  received,  299. 
amount  paid  by  corporation  to  foreign  governments,  154. 
apportionment  between  fiscal  and  calendar  years,  for  partnerships,  120. 
conditions  of  allowances  for  taxes  paid  under  foreign  income  tax  laws, 

485. 
considered  as  income  constructively  received,  22^-230. 
claims  for  credit  of  taxes  erroneously  collected,  527. 
corporate  credits  allowed  in  tax  law,  989. 
deducted  for  normal  tax,  236. 
distinguished  from  deductions  to  corporations,  153. 
excess-profits,  6^7. 
excess  taxes  paid,  493,  563. 
foreign  corporations,  203. 
interest  as  credit  against  net  income,  476. 

interest  on  bonds  of  states  or  United  States'  pof^sessions,  by  partner- 
ships, 117. 
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manner  of  receiving  benefit  by  nonresident  aliens,  40. 
normal  tax  credit  of  personal  exemption,  475-482. 
on  excess  payment  of  tax  limited  to  i^ve  years,  527. 
partners  credited  with  proportionate  share  of  taxes  paid  by  partnership, 
117. 
-    provision  in  excess-profits  law,  1000. 
redetermination  of  tax  when  credit  proves  non-credit,  486. 
stockholders  of  personal  service  corporations,  134. 
taxes,  82,  483. 
to  trust  or  beneficiary,  81. 
war  profits  credit,  695. 

CBOPS, 

report  of  income  by  farmers,  101. 

CURVES, 

employment  in  estimating  recoverable  underground  oil  reserves,  860. 

CUSTOMS  HOUSE, 

stamp  tax  on  entries,  776. 


DAIRIES, 

exemption  of  cooperative,  220. 

DAMAGES, 

amount  received  for  injuries  or  death  not  subject  to  income  tax,  819-320. 
received  under  workmen's  compensation  acts  exempt  from  tax,  235. 

DEATH, 

amount  received  as  damages  not  subject  to  income  tax,  320L 
collection  of  penalties  after  death  of  taxpayer,  552. 
effect  of  death  before  passage  of  law,  39. 
taxation  of  persons  dymg  during  calendar  year,  38. 

DEBENTURES, 

stamp  tax,  741,  775. 

DEBTS, 

See  Worthless  Debts. 
cancellation  when  subject  to  income  tax,  320. 
cancelled,  considered  as  dividend  and  subject  to  tax,  306L 

DECEDENT 'S  ESTATES, 

See  EzEGTrroRs  and  Administbatdbs. 

DEDUCTIONS, 

See  Credits. 
additions  to  reserve  funds  of  insurance  companies,  180. 
alimony,  335. 

paid  may  not  be  deducted,  319. 
allowance  for  depletion  to  operators  of  oil  and  gas  wells,  441. 
for  exhaustion,  401. 
to  estates  and  trusts,  78. 

to  foreign  corporation  when  income  derived  from  investments  only, 
'     202. 
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to  nonresident  aliens  and  nonresident  foreign  eafpor>liiiB%  339.        i 

nonresident  aliens  in  eomputing.net  income^  60* 
amortization  of  plants  for  government  use,  418. 
annnal  allowance  for  depreciation  measured  by  life  of  property,  407. 
apportionment  between  fiscal  and  calendar  years,  for  partoerships^  120l 

of  depletion  between  lessor  and  lessee  of  oil  well,  445. 

of  depletion  deductions  between  lessor  and  lessee,  428w 

bonus  deducted  by  employer  taxable  against  employee^  239. 
business  expenses,  340-356. 

bonuses  and  profit  sharing  payments,  350. 

building  used  for  rental  purposes,  344. 

by  nonresident  aliens,  51. 

eost  of  materials,  341. 

commissions,  346. 

eost  of  manufacturing  product,  341. 

donations  to  outside  enterprises,  353. 

fidelity  insurance,  345. 

entertainment  money,  347. 

of  estates  and  trusts,  78. 

expense  in  ovl  and  gas  industry,  355. 

insurance  on  property,  345. 

insurance  reserves,  345. 

life  insurance,  345. 

payment  from  earnings  of  public  utility  paid  to  State,  355. 

payment  in  lieu  of  rental,  345. 

pensions,  353. 

professional  expenses,  341. 

propaganda,  346.     ^ 

repairs,  342. 

salaries  and  compensation  for  personal  serviees,  347. 

sale  and  retirement  of  corporate  bonds,  354. 

subtraction  for  redemption  of  trading  stamps,  346. 

by  corporations  of  dividends  received,  290. 
capital  expenditures,  336. 

capital  or  oil  well  recoverable  through  depletion  allowance,  443,  444. 
capital  recoverable  through  depletion  allowance  in  ease  of  lessee,  427. 
capital  recoverable  th^u^  depletion  allowance  in  ease  of  owner,  427. 
capital  sum  as  allowance  for  depletion  of  oil  and  gas  wells,  441. 
capital  sum  returnable  through  depreciation  allowances,  406: 
charges  to  capital  and  to  expenses  in  case  of  mines,  439. 

in  case  of  oil  and  gas  wells,  466. 

in  case  of  timber,  473. 

charitable  contributions,  330,  333. 
by  partnerships,  113. 

claim  for  allowance  of  net  loss^  389. 

closing  depreciation  account  as  to  any  item,  413. 

computation  of  allowances  for  depletion  of  fras  wells,  451. 

of  combined  holding  of  oil  and  gas  wells,  460. 

of  mines  and  oil  wells,  430. 

of  oil  wells,  449. 

of  timber,  472. 

eompntation  of  depletion  where  quantity  of  oil  wells  uncertain,  460. 

computation  of  corporate  net  income,  148. 

corporate  dividends,  330. 

credit  for  tax,  483-486. 

credits  deducted  from  net  income,  236. 

depletion  and  depreciation  account  on  booka  of  tax  payera,  431^ 
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depletion  and  depreciation  of  oil  and  gas  wells  prior  to  1916,  469. 
depletion,  determination  of  quantity  or  ore  in  nunes,  436. 

of  mines  based  on  advance  royalty,  437. 

of  mines,  oil  and  gas  wellsi,  427. 

of  timber,  470-474. 
depreciable  property,  402. 
d^reeiated  intangible  property,  404. 
depreciation  of  improvements  of  gas  and  oil  weUs,  467. 

improvements  in  case  of  timber,  473. 

of  mine  improvements^  440. 
determination  of  cost  of  deposits  on  question  of  depletion,  429. 

of  fair  market  value  of  deposit  on  question  of  depletion,  430. 

of  quantity  of  oil  in  ground,  448. 

of  quantity  of  timber,  471. 

discovery  of  oil  and  gas  wells,  464. 

dividends  paid  by  domestic  corporations  to  a  corporation,  296. 
effect  on  gross  and  net  inc(»ne,  11. 
equipment  of  army  officer,  335. 
essential  of  actual  cash  disbursement,  331. 
executor's  commissions  against  estate,  79. 

expenses  of  repossession  of  land  sold  on  deferred  payments,  276. 
expense  of  restoring  property,  337. 

expenses,  liabilities  or  deficit  of  one  year  cannot  reduce  income  of  sub- 
sequent year,  333. 

fair  market  value  of  oil  and  gas  property,  447. 

foreign  corporations,  198. 

from  gross  income,  11. 

in  manufactoring,  merchandise  or  mining,  248. 

from  gross 'receipts  to  make  gross  income,  233-2.35. 

sifts  to  another  not  taxable  from  gross  inoome  of  giver,  325. 

finprovement  and  betterment  on  property,  336. 

income  and  deductions  reported  on  same  basis,  332. 

insurance  companies,  179. 

insurance  on  dwelling,  334. 

inaarance  on  employes. 

insurance  premiums  not  deducted  in  computing  profits  of  partnership, 
114. 

Interest  deductions  under  revenue  act  of  1916,  855. 

interest,  indebtedness  incurred  or  continued  to  purchase  or  carry  tax- 
exempt  securities,  358. 

interest  on  bonds  of  states  or  IJ.  S.  possessions,  by  partnerships,  117. 
interest  on  capital,  357. 
interest  on  real  estate  mortirage,  361. 
interest  pidd  or  accrued  within  year^  359^ 
interest  paid  within  taxable  year  on  indebtedness,  357. 
interest,  sale  and  retirement  of  corporate  bonds,  359. 
interest  payment  on  Maryland  and  Pennsylvania  ^ound  rent,  361. 
losses,  amounts  paid  to  make  up  profits  of  another  corporation  under 
agreement.  381. 

by  destruction  or  disappearance  of  property,  378. 

bv  voluntary  destruction  of  property,  379. 

distriet  irrigation  bonds,  383. 

due  to  adverse  judgment,  387. 

exdiange  of -stock,  377. 

from  cost  of  drawing  models  and  patterns,  380* 

from  exchange  of  propertv.  376. 

from  sales  of  property,  376. 
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from  theft  deductible  only>for  year  of  oecunrenee,  333. 

in  inventory  and  from  rebates^  389. 

measure,  375. 

method  of  computing  loss  in  inventory,  393. 

not  eustained  in  tri^e,  372. 

of  capital,  374. 

of  incon^e,  375. 

of  naeful  valae,  379. 

oil  and  gas,  383. 

reserves,  383. 

Bale  of  capital  stock,  382. 

shrinkage  in  securities  and  stocks,  381. 

shrinkage  or  deterioration  in  storage,  383. 

sustained  in  trade,  371. 

voluntary  payment  by  stockholders  of  loss  of  corporation,  382. 

where  bonds  purchased  above  par,  377. 

worthless  debts,  383. 

worthless  stock,  382. 

meaning  of  term  ''trade  or  business,"  372. 

method  of  computing  depreciation  allowance,  407. 

must  be  in  equivalent  of  cash,  332. 

necessity  that  annual  aUowanee  be  chsurged  off  books,  410. 

necessity  that  losses  be  sustained  during  year,  372. 

necessity  that  they  be  actual,  331. 

necessity  of  filing  return  to  obtain  benefit  by  nonresident  alien,  52. 

net  losses,  388.  ^ 

normal  tax  credit,  personal  exemptions,  475-482. 

not  to  be  duplicated,  331. 

obsolescence,  413.  .  -  ^ 

in  case  of  distillers  and  dealers  in  liquor,  415. 
only  those  si)ecified  in  statute  allowed,  331.' 

pt^yment  on  income  and  excess-profits  tax  deducted   from  undiviJ. 
profits,  310. 

personal  living  or  family  expenses,  334. 

personal  service  corporations,  133. 

professional  expenses.  341. 

provisions  for  deductions  in  income  tax  law,  975. 

public  utilities.  336. 

rate  on  depreeiation,  409. 

reporting  deductions  upon  accrual  basis,  488. 

required  to  be  returned  by  partnerships,  122. 

reserves  to  meet  losses  from  shrinkacre,  bad  debts  and  eapital  inT(^- 

ments,  not  allowed  as  deductions,  490. 
revaluation  of  deposit  not  allowed  on  question  of  depletion,  430. 
revaluation  of  stnmpa^,  472. 

share  of  profits  paid  to  employe  on  profit-sharing  contract,  113. 
statement  attached  to  return  or  claim  of  depletion  of  oil  and  gas,  461 

on  claim  of  depletion  of  mines,  438. 

on  claim  of  depletion  of  timber,  474. 

special  assessment  ag^dnst  local  benefits^  338. 
taxes,  362. 

against  estates,  79. 

automobile  license  fee,  364. 

eapital  stock,  364. 

depositors'  guaranty  fund,  364. 

federal  duties  and  excise  taxes,  363. 

not  deductible,  365. 
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paid  or  accrued  within  year,  362. 

taxing  subdivisions  of  territories,  363. 
tax  payment  by  tenant,  365. 
to  partnerships,  113. 
traveling  expenses,  335. 
what  charges  deductible,  332. 

DEEDS, 

See  CONYIYANOBS. 

stamp  tax,  771.  < 

DEEDS  OP  TBU8T, 

income  to  partnerships  withheld  at  source,  112.    * 

DEFACEMENT, 
stamps,  740. 

DEFINITIONS, 

accounting  period,  493. 
active  services  in  army  or  navy,  31. 
admissible  assets,  674. 
Agents,  499. 

amount  of  taxes  paid  during  taxable  year,  483. 
bond  interest,  598. 

borrowed  capital,  679.  ^ 

capital  recoverable  through  de^iletion  allowance  in  case  of  owner,  427. 
char^  to  capital  or  to  expenses  in  the  case  of  oil  and  gas  wells,  466. 
clearing  house,  803. 
collector^  965. 
oommissioner,  965. 
covenant  to  pay  tax,  598. 

corporations,  137,  714,  965.  ' 

eounti^,  479. 
depletion,  426. 
dividend,  291,  966. 
domestic  corporation,  965. 
domestic  partnerships,  106. 
duress,  533. 
exchange,  803. 
false,  840. 
false  returns,  554. 
farming,  95. 

fiduciaarics,  69,  499,  966. 
fiscal  year,  651. 

fixed  or  determinable  annual  and  periodical  income,  598. 
foreign  corporations,  186,  622,  966. 
foreign  items,  590. 
foreign  partnership,  106. 
general  partnership,  110. 
gentlemen  farmers,  95. 
Government  contracts,  965. 
f^oes  income,  10. 
inadmissible  assets,  674. 
'    income  of  farmers,  101. 
insurance,  777. 
insurer,  777. 
intangible  property,  661. 

P.  T.— 68 
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invested  capital,  655. 

iasae,  777. 

joint-stock  companies,  110. 

last  due  date,  oOl. 

Hmited  partnership,  107. 

mannfacturing  eetablishment,  828. 

military  or  naval  f o^^e8,  966. 

net  income,  10. 

nominal  stockholders,  62. 

nonresidei^t  aliens,  36. 

nonresident  foreign  corporations,  597. 

nonresidents,  59. 

normal  tax,  13. 

obsolescence,  413. 

other  instruments,  777. 

paid  or  accrued,  489,  966. 

"paid  or  incurred,"  489. 

partnersiiips,  106-111. 

person,  965.  ' 

personal  service  corporations^  128,  966. 

policy  of  insurance,  777. 

preceding  taxable  year,  716. 

preceding  year,  716. 

premium  charge,  777. 

premiums,  778. 

present  war,  966. 

prewar  period,  651. 

promissory  notes,  794. 

revenue  act  of  1916,  966. 

revenue  act  of  1917,  966. 

secretai^,  965. 

stock  dividends,  310. 

stockholder,  513. 

surtax,  14. 

tangible  property,  660. 

taxable  year,  651,  714,  966. 

taxpayer,  965. 

trade  or  business^  372. 

United  States,  9,  778,  965. 

whereby  insurance  is  made  or  renewed,  777. 

withholding,  598. 

withholding  agent,  58,  966. 

workshop,  827,  828. 

DEHYDBATORS  TANKS, 

estinjate  of  depreciation  in  oil  industry,  870. 

DELAY, 

'   penalties  for  delay  in  payment  of  tax,  556-567. 

DELINQUENTS, 

See  Penalties. 
penalties  for  failure  to  file  return,  552. 

DELINQUENT  TAXES, 

interest  on  delinquent  taxes,  644. 
liens  for  unpaid  taxes,  546-648. 
suits  for  collection,  545. 
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DEMAND, 

necessary  to  create  lien  for  specific  amount  of  unpaid  taxes,  547. 
payment  of  tax,  521. 

after   receipt   of  notice   and   demand  for  tax  not  constituting 
duress,  537,  538. 
service  by  mail  for  payment  of  tax,  522. 

DEPENDENTS, 
credits,  478. 

deducted  from  net  income,  236. 
personal  exemption  for  dependent  person,  12,  478. 

DEPLETION, 

See  Depreciation. 
account  on  books  of  taxpayers,  431. 
adjustment  for  excess-profits  tax,  683. 
allowance  for  depletion  for  past  years,  435.  , 

for  depletion  of  timber,  471. 
allowances  on  discovery  of  oil  and  gas  wells,  464. 

on  discovery  of  mines.  439. 
apportionment  of  deduction  oetween  lessor  and  lessee,  429. 

of  oil  or  gas  well,  445. 
capital  recoverable  through  depreciation  allowance  in  case  of  lessee, 

428,  444. 
capital  sum  in  estimate  of  oil  and  gas  wells,  441. 
charges  to  capital  and  expense  in  case  of  mines,  439. 

of  timber,  473. 
computation  of  allowances  for  depletion  of  gas  wells,  451, 

mines  and  oil  wells,  430,  449. 

combined  holder  of  oil  and  gas  wells,  460. 
definition,  426. 
depreciation  of  improvements  in  case  of  mine,  440. 

oil  and  gas  wells,  467. 
depreciation  of  physical  property,  468. 
determination  of  costs  of  deposits,  429. 

of  fair  market  vahie  of  deposits,  430. 

of  fair  market  value  of  timber,  471. 

of  quantity  of  oil  in  ground,  448. 

of  quantity  of  ore  in  mines,  436. 

of  quanti^  of  timber,  471. 
discovery  of  mines,  439. 

estimation  of  recoverable  underground  reserves  of  oil,  860. 
fair  market  value  of  oil  and  gas  properties,  447.  ' 

formula  for  computing  depletion  of  gas  wells,  459. 
-  maps  included  in  claim  for  depletion  of  oil  and  gas  property,  463. 
method  of  assessment  with  O'ererence  to  mines,  437. 
mines  and  oil  and  gas  wells,  427. 
4  not  deducted  in  determining  gross  income,  248. 
oil  and  gas  wells  prior  to  1916,  469. 
squestionnaire  on  depletion  of  mines,  917. 

of  oil  and  gas  wells,  901. 
reserve  in  excess-profits  return,  668. 
revaluation  of  deposits  not  allowed,  430. 
re-valuation  of  stumpage,  472. 
rule  as  to  lessees  under  prior  laws,  435. 
rule  under  1909  law,  432. 
rule  under  1913  law,  433. 
rule  as  to  mines  under  1916  law,  434. 
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statement  to  be  attached  to  return  where  claim  of  depletion  of  mine,  438. 
of  oil  and  gas,  461. 
of  timber,  474. 
table  of  capital  returnable  through  depletion  of  timber,  938. 
timber,  937. 

DEPOSITOBS'  GUARANTY  FUND, 
deduction,  364. 

DEPOSITS, 

See  Banks  and  Banking. 
interest  credited  constructively  received  and  taxable,  229. 
returns  of  interest  on  deposits,  286. 

DEPBECIATION, 

See  DEPLxnoN;  Obsolxsoxnox. 
adjustment  for  excess-profits  tax,  683. 
allowance  in  earlier  income  tax  laws,  402. 

to  farmers,  104. 

to  foreign  corporations,  202. 
amounts  expended  for  additions  and  betterments,  409. 
annual  allowance  measured  by  life  of  property,  407. 
capital  swaa.  returnable  through  depreciation  allowance,  406. 
closing  account  as  to  another  item,  413. 
deduction  against  estate  or  trust,  80. 

for  depreciation  of  apartment  houses,  410. 

for  depreciation  of  real  property,  403. 

fbr  wearing  apparel,  404. 

improvements  in  case  of  timber,  473. 

on  sale  of  patents  or  copyrights,  268. 

of  steamer,  410. 
depreciable  property,  402. 
drawings  ana  models,  405. 

estimate  of  depreciation  of  oil  and  gas  equipment,  869. 
factory  running  night  shifts,  410. 
farm  machinery,  101. 

incidental  repairs  to  property  on  which  depreciation  is  claimed,  408. 
loss  in  rental  value   of  building,  403. 
method  of  computing  allowances,  407. 
mine  improvements,  440. 

necessity  that  annual  allowance  be  charged  off  of  books,  410. 
not  to  be  confused  with  ordinary  repairs,  408. 
intangible  property,  404. 
questionnaire  of  depreciation  of  mines,  918.  « 

of  oil  and  gas  wells,  902. 
rate,  409. 

renewals  to  properly,  409. 
reserves  for  depreciation,  412. 

in  excess-profits  return,  668. 
stock  in  trade,  404. 

DESCENT  AND  DISTRIBUTION, 

exemption  of  property  acquired  by  descent,  31. 

sale  of  property  acquired  by  descent,  determination  of  gain  or  loss,  256. 

value  of  property  acquired  by  descent  exempt  from  gross  income,  235. 

DETEEIOBATION, 

.See  Deductions;  Dxplxtion;  Dxprxcution;  Shrinkaok. 


V 
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DEVISES, 

exdusion  of  property  so  acquired  by  corporation,  144. 

exemption  from  tax,  31,  235. 

aale  of  property  acquired  by  devise,  determination  of  gain  or  loss,  256. 

DISCLOSURE, 

interest  on  public  bonds,  637. 

ownership  of  stocJi  in  name  of  nominal  stockholder,  65. 

DISCOUNT, 

discount  value  of  note  received  in  payment,  basis  of  tax,  233. 

method  of  accounting  for  bank  discounts,  492. 

not  allowed  on  payment  of  tax  in  one  installment,  516. 

on  purchases  oi;  equipment  by  corporation  not  subject  to  tax,  249. 

DISSOLUTION, 

liability  of  corporation  for  tax  after  dissolution,  171. 

DISTILLERS, 

deductioifc  for  obsolescence,  415. 

DISTRAINT, 

collection  of  unpaid  taxes,  517,  548. 

not  necessary  to  create  lien  for  unpaid  taxes,  547. 

DISTRIBUTION, 

dividends  of  personal  service  corporations,  132. 

income  of  trust  estates,  82. 

to  stockholders  of  personal  service  corporations,  133. 

DISTRIBUTABLE  INCOME, 

income  not  actuallj^  paid  to  fiduciaries  in  year,  84. 
report  by  fiduciaries,  83. 

DISTRIBUTIVE  SHARES, 

constructively  received  and  taxable,  229. 

dividends  subject  to  income  tax,  291. 

included  in  computing  net  income  of  partner,  106. 

income  tax  determined,  115. 

of  partner  required  to  be  included  in  income  return,  114. 

partners  to  share  losses  and  profits,  120. 

required  to  be  returned  by  partnerships,  122. 

DISTRICT  OP  COLUMBIA, 

exemption  of  income  derived  from  bonds,  31. 
income  from  public  utilities  exempt  from  gross  income,  234. 
interest  on  obligation  exempt  from  tax,  277,  283. 
partnership  therein  is  domestic  partnership,  107. 

DITCH  COMPANY, 

stamp  tax  on  obligations,  781. 

DIVIDENDS, 

book  entries  in  determining  distribution  of  earnings  or  profits,  301. 

cancelled  debt  considered  as  dividend,  306. 

constitutionality  of  taxing  stock  dividends  without  apportionment,  314. 

credit  against  normal  tax,  475. 

credits  sdlowed  partner  on  exempt  dividends,  115. 

deductions  to  determine  tax,  19. 
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defined,  291,  966. 

distribution  from  depreciation  or  depletion  reserve,  304. 

distribution,  not  deductible  loss,  375. 

distribution  af  capital,  304. 

exemption  of  Federal  Land  Banks  and  National  Farm  Loan  Association.- 
from  tax,  293. 

exemption  when  paid  to  nonresident  alien  and  foreign  corporations,  21*:. 

exemptions  only  to  stockholders  of  first  corporations,  303. 

extent  to  which  taxable,  295. 

Federal  Land  Bank  and  National  Farm  Loan  Association  not  subjt\*t 
to  income  tax,  282. 

from  cooperative  association  not  subject  to  income  tax,  292. 

from  earnings  or  profits  prior  to  March  1st,  1913,  300. 

from  exempt  income,  303. 

from  Federal  Reserve  banks  exempt  from  income  tax,  293. 

from  limited  partnership  taxable  as  dividends  of  corporations,  109. 

from  profits  or  surplus  of  prior  years  when  subject  to  tax,  306. 

inclusion  in  return  of  stockholder  of  personal  service  corporations,  KH!^. 

income  derived  on  sale  of  stock  received  as  dividend,  316. 

information  at  source  concerning  dividends  on  stock  of   taxable  cor 
porations,  588. 

liquidation  or  dissolution  dividends,  when  taxable,  293. 

money  value  of  stock  dividends,  316. 

* '  most  recentlv  accumulated  earnings  on  profits ' '  construed,  309. 

necessity  of  filing  return  by  nonresident  alien,  45. 

normal  tax,  13. 

on  life  insurance  policies,  when  subject  to  income  tax,  292. 

on  life  insurance  policies  when  subject  to  tax,  327. 

on  stock  of  federal  reserve  bank  exempt  from  tax,  235. 

paid  by  domestic  corporations  when  subject  to  tax,  295. 

paid  by  domestic  or  resident  corporations  not  included  in  requirement 
for  mf ormation  at  source,  588. 

paid  by  foreign  corporations  deriving  income  from  United  States  cor- 
porations when  taxable,  297. 

paid  by  foreign  corporations  deriving  no  income  from  United  States  cor- 
porations, when  taxable,  297. 
paid  in  equivalent  of  cash,  304. 
paid  in  property,  when  subject  to  taxj  305. 
paid  in  scrip  when  subject  to  tax,  305. 
payment '  of  taxes  by  corporation  for  stockholders,  369. 
personal  service  corporations,  132. 
presumption  as  to  source  of  distribution,  300. 
received  by  citizens  and  ^^esidents  when  taxable,  298. 
^  by  corporations  when  taxable,  299. 

by  estate  not  exempt,  303. 

by  nonresident  aliens  when  taxable,  298. 

by  partnership  when  taxable,  298. 

report  of  payments  by  corporations,  169, 

reports  by  farmers  of  dividends  from  cooperative  association,  100. 

required  to  be  returned  by  partnerships,  122. 

retnrn  of  information  at  source,  594. 

returns  of  stock  dividends  separate  from  cash  dividends,  316. 

right  of  corporation  to  deduct  dividends  from  other  corporations,  152. 

stamp  tax  on  stock  dividends,  754. 

on  transfer  of  rights  to  receiver,  760. 
stock  dividends  resulting  from  i^valuation  of  assets,  318. 

subject  to  tax,  310. 
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subject  to  rates  for  different  years,  308. 
subject  to  income  tax,  291-318. 

when  set  apart  to  stockholder,  229,  232. 
taxation  of  nonresident  alien  'on  corporate  dividends,  45. 
taxable  in  year  received,  304. 

tax  paid  for  shareholder  considered  as  dividend  and  subject  to  tax,  306. 
time  of  return  as  income,  227. 
withholding  at  source,  600. 


DOCUMENTABY  TAX 


) 


See  Stamp  Tax. 


DOING  BUSINESS, 

See  Carrying  on  or  Doing  BusiNssa 

DOMESTIC  COBPOBATIONS, 

See  Corporations. 
dividends  paid  when  subject  to  tax,  296. 

DOMESTIC  PARTNERSHIP, 

See  Partnership. 
defined^  106. 

no  distinction  as  to  income  between  those  operating  at  home  or  abroad, 
111. 

DOMICILE, 

where  retnms  of  income  are  filed  by  person  having  no  domicile  in  the 
XT.  S.,  500. 

DONATIONS, 

See  Gifts. 
deduction  of  donations  to  outside  enterprises  as  business  expense,  353. 
not  subject  to  tax,  325. 

DRAFTS, 

stamp  tax,  775. 

on  drafts  against  exports,  797. 
on  drafts  delivered  in  foreign  countries,  798. 
on  drafts  payable  otherwise  than  at  sight  or  on  demand.  795. 
on  time  drafts  covering  shipment  from  Virgin  Islands,  Philippines 
and  Porto  Rico,  798. 

DRAWINGS, 

deduction  of  loss  of  cost,  380. 
for  depreciation,  405. 

DRILLING  EQUIPMENT, 

estimated  depreciation,  869. 

DRUG  STORE, 

not  included  in  child  labor  tax,  828. 

DUE  PROCESS  OF  LAW, 

application  to  income  tax  laws,  638. 

DUPLICATION, 

deductions,  331. 
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DUBE8S 

defined,  533. 

payment  after  receipt  of  notice  and  demand  for  tax  not  eonstitiituig 

duress,  537,  538. 
payment  of  taxes  to  protect  rights  of  recovery,  315,  316,  574. 
payment  of  stamp  tax,  825. 

DUTCH  ADBflNISTRATION  OFFICES, 

appointment'  of  resident  agent,  68.  < 

liability  to  taxation  as  owners  of  stock,  67. 

E 

EABNINOS, 

dividends  paid  in  stock  considered  income  to  the  amount  of  earnings 
distributed,  316. 

I 

EDUCATIONAL  CORPORATIONS, 

exemptions,  214.  , 

EFFECTIVE  DATE, 

of  tax  on  employment  of  chOd  labor,  827. 

ELECTRIC  EQUIPMENT, 

estimate  of  depreciation  in  oil  industry,  871. 

EMBEZZLEMENT, 

year  for  which  deduction  allowed,  333. 

EMOLUMENTS, 

>     information  concerning,  686,  587. 

EMPLOYEES, 

salary  payments  of  government  employees  not  included  in  requirements 
for  information  at  source,  588. 

EMPLOYMENT, 

duration  of  employment  under  child  labor  tax  law,  833. 
tax  on  employment  of  child  labor,  827-838. 

ENDOWMENT, 

policies  of  endowment  paid  to  insured  exempt  from  tax,  327. 

ENEMIES, 

See  Alien  Enkmies. 
extension  of  time  of  flHng  returns  of  income,  504. 

ENTERTAINMENT  MONEY, 

deduction  as  business  expense,  347. 

EQUIPMENT, 

estimate  of  depreciation  of  gas  and  oil  equipment,  869. 

ESTATES, 

deductions  allowed,  78.   * 

net  income,  80. 

payment  ox  undistributed  ineome,  84. 

returns  b^  fiduciary  acting  in  more  than  one  estate,  87. 

stock  dividends  received  by  fiducialry,  subject  to  tax,  311. 

taxability  of  income,  76. 
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ESTIMATION, 

depreciation  of  equipment  used  in  oil  and  gaa  industry,  869. 
recoverable  underground  reeerves  of  oil,  860. 

EVASION, 

penalties  for  attempt  to  evade  tax,  556. 

EVIDENCE, 

alien's  statement  as  to  intention  witii  regard  to  residence,  35. 

books  of  account  as  evidence  of  income,  224. 

concerning  correctness  of  assessment  in  daim  for  abatement,  666. 

exclusion  of  unstamped  documents,  819. 

filed  by  agent  concerning  income  of  principal,  500. 

market  value  of  proper^  on  March  1,  1913,  257. 

on  claim  of  refund,  569. 

proof  of  age  of  child  under  child  labor  tax  law,  834. 

of  discovery  of  oil  and  gas  wells,  465. 

at  right  of  exempt  orguiization,  210. 
received  by  Oommittee  on  Beview  and  Appeal,  531. 
residence  of  alien  seamen,  42. 
testimony  before  Board  of  Beview  and  Appeal,  6. 
to  prove  facts  in  returns  of  income,  509. 
use  of  returns  of  income  in  Qovemment  suits,  515. 

EXAMINATION  OP  BOOKS, 

books  by  officers  of  revenue  department,  4. 

constitutionality  of  statute,  580-582. 

corporate  records,  174,  582. 

enforcement  of  provisions  requiring  examination,  579. 

inspection  of  government  contracte,  584. 

instruction  to  revenue  agents,  584^  585. 

national  banks,  583. 

partnership  books  to  ascertain  correctness  of  returns,  123. 

requiring  attendance  of  witnesses,  578. 

requiring  production  of  books,  579. 

to  ascertain  correctness  of  return,  578-585. 

EXCESS, 

claims  for  credit  of  taxes  erroneously  collected,  527. 
excess  payment  of  tax,  527. 

EXCESSPB0PIT8  TAX, 

See  War-Profits  and  EzoKss-PRorirs  Tax. 

EXCHANGE, 

affecting  accrued  income  on  foreign  investments,  230. 

defined,  803. 

form  in  payment  of  internal  revenue  tax,  524. 

EXCHANGE  OF  PBOPEBTY, 
deduction  of  losses,  376. 

determining  gain  or  loss  on  sale  of  property,  259,  260,  265,  266. 
exchange  of  property  by  re-organization  or  dissolution  of  corporations, 

261-266. 
income  of  farmer  from  exchange  of  produce,  98. 

EXCHANGE  OP  STOCK, 

deduction  of  losses,  377. 
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EXCISE  TAX, 

See  Capital  Stock  Tax. 
deductions,  363. 

EXECUTORS  AND  ADMINISTRAT0B8, 

ancillary  administrators  as  fiduciaries,  71. 
deduction  of  commissions,  79. 

of  state  inheritance  tax,  367. 
duties  as  fiduciaries,  74. 

83, 


to  make  retulm, 
fiduciaries,  69.         / 
InbiUtj  for  tax,  90. 


returns,  89. 

EXEMPT  INCOME, 

deducted  from  gross  receipts  to  make  groee  income,  233-235. 

definition,  31,  234. 

federal  reserve  bank  income,  235. 

EXEMPTIONS, 

allo^rances  of  personal  exemption  to  nonresident  alien  employees,  481. 
amounts  received  by  perso'^s  in  military  or  naval  services,  31. 

under  workmen's  compensation  acts,  31. 
apportionment  between  fiscal  and  calendar  years,  for  partnerships,  120. 
basis  of  amount  of  income,  30. 
bonds  exempt  from  stamip  tax,  743. 
claim  by  nonresideiit  aliens,  12, 

construction  of  statutes  exempting  from  taxation,  851. 
contracts  from  stamp  tax,  768.  ^ 

corporations  from  capital  stock  tax  law,  732. 

from  exeeeS'profits  tax,  648. 
credit^  for  dependents,  478. 
credit  of  dividends  for  normal  tax,  475. 

of  interest  for  normal  tax,  476. 

of  personal  exemption  of  nonresident  alien,  52. 
date  determining  normal  tax  credit,  478. 
deducted  from  gross  income  to  make  net  income,  236. 
deduction  in  case  of  husband  And  wife,  37. 
dividends  from  cooperative  associations,  292. 

from  exempt  income,  303. 

from  Federal  Beeerve  banks,  293. 

paid  to  nonresident,  alien  individuals  or  foreign  carporations,  297. 

to  aliens-  from  fiduciaries  or  partnerships,  45. 

to  stockholders  of  first  corporation,  303. 
effect  of  exemption  of  corporations  from  tax  on  constitutionalitv  of 

law,  641. 
exempt  cprporat^ns  required  to  furnish  information  at  source,  595. 
Federal  Land  bank  and  National  Farm  Loan  association  not  subject 

to  income  tax,  282. 
foreign  corporations  exempt  from  tax,  189. 
foreign  fiduciaries,  93. 
from  distraint  for  collection  of  taxes,  548. 
from  penalties  for  failure  to  file  returns,  553. 
general  partnerships  from  income  tax,  110. 
head  of  family,  477. 
husband  and  wife,  477. 

income  derived  from  operation  of  public  utility,  31. 
income  from  gifts,  legacies  and  devises,  48. 


INDEX  1083 

[Beferenoes  ewe  to  pages.} 

BXEMPTIONB— Cont. 

income  of  foreign  governments  and  representatives,  198. 

individuals  from  excess-profits  tax,  645. 

interest  on  public  obligations,  31. 

leases  from  stamp  tax,  781. 

liberty  l^nds  belonging  to  affiliated  corporations,  168. 

determined  by  bonds  held  at  end  of  year,  281. 

from  normal  tax  upon  interest  thereof,  278-2^1. 

in  case  of  estates  and  trusts,  77. 
mortgages  from  stamp  tax,  781. 

nonresident  aliens,  30,  44.  I 

nor  exempt  under  child  labor  tax  for  vacation  period,  831. 
omission  from  returns,  32. 
partnorship  from  excess-profits  tax,  645. 

passage  tickets  issued  to  federal  and  state  officials  and  foreign  repre- 
sentatives not  subject  to  stamp  tax,  783. 
personal  and  specific  exemptions  as  credit  for  normal  tax,  476. 
personal  exemption  of  in^viduals,  12. 

of  nonresident  alien,  481. 
personal  exemptions  deducted  from  net  income,  236. 
personal  service  corporations  from  excess-profits  tax,  646. 
persons  exempt  from  tax,  30. 
proceeds  of  life  insurance  policies,  31,  323. 
property  acquired  by  gift,  bequest,  devise  or  descent,  31. 
provisions  for  corporate  exemptions,  986. 
reporting  of  exempt  income,  285. 
specific  for  excess-profits  tax,  697. 
stamp  tax,  739. 

on  bonds  given  to  state  and  politioal  subdivisions,  748. 

on  passage  tickets,  783.  ^ 

stocks  and  bonds  of  ditch  and  irrigating  company,  781. 
$2,000  to  corporations,  153. 

tlnited  States  and  War  Finance  Corporation  bonds,  116.  * 
withholding  *of  tax  at  source,  611. 
withholding  exempt  income  at  source,  602. 

EXEMPT  ORGANIZATldi^S, 

applicability  to  foreign  corporations,  209. 
associations  for  marketing  produce,  219. 
for  relief  of  clergymen,  214. 
business  associations,  215. 
claim  of  right,  209. 
classes,  208. 

club  accumulating  Christmas  fund,  217. 
clubs,  216. 

cooperative  banks,  212. 
cooperative  dairies,  220< 
cemetery  companies,  214. 
civic  organizations,  216. 
conditional  and  unconditional,  208. 
corporations  owned  by  exempt  corporations,  220. 
domestic  building  and  loan  associations,  212. 
duty  of  building  and  loan  associations  to  make  showing,  213. 
duty  to  prove  right  on  request,  210. 

federal  land  banks  and  national  farm  loan  associations,  221. 
fraternal  beneficiary  societies,  212. 
joint  stock  land  banks,  221. 
labor,  agricultural  and  horticultural  organizations,  211. 
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limitations  to  classes  speeifieally  enmnerated,  209. 

mutual  or  cooperative  organizations  of  local  ehiiracter,  217. 

mutual  savings  banks,  211. 

personal  service  corporations,  221.    , 

religiouSy  charitable,  scientific  and  educational  corporations^  214. 

EXHIBITS, 

capital  stock  tax,  719-721. 

EXPENSES, 

See  Busmiss  Ezpknss. 
deduction  by  corporation,  148. 
by  fanners,  101,  102. 
vj  insurance  companies,  184. 
for  foreign  corporation,  199. 
of  persoiuil  living;  or  family  expenses,  334. 
disposition  of  extraordinary  expenses  in  corporate  returns,  148. 
gross  income  of  contractor  limited  to  expenditure  on  completed  con- 
tracts, 249. 
inclusion  of  expenses  incurred  in  sale  of.  capital  stock  of  corporation,  149. 
inclusion  of  organizaiion  expenses  in  corporate  return,  149. 
methods  of  accounting.  491.  ' 
of  employees  not  ineluaed  in  requirements  for  information  at  souree,  588. 

EXPORTS, 

income  from  business  exporting  goods  subject  to  tax,  249. 

e;xpres8  company, 

not  included  in  child  labor  tai^.828. 

EXTENSION  OP  TIME, 

affidavit  required,  504. 

application  therefor,  502. 

enemies,  504-505. 

filing  corporate  returns,  157. 

filing  of  reports  of  net  income,  11. 

filing  returns  by  fiduciary,  87. 

filing  return  by  nonresident  alien,  54. 

for  making  returns  of  income,  502-506. 

of  limitation  on  claim  of  refund,  568. 

returns  for  capital  stock  tax,  733. 

EXTRA  COMPENSATION, 

deduction  as  item  of  business  expense,  351. 

P 

FACTORIES, 

employing  children  subject  to  tax,  827. 
inclusion  of  premises  in  child  labor  tax,  829-830. 
inspection  under  child, kbor  tax  law,  836. 

FAILURE  TO  FILE  RETURN, 

showing  of  excuse  to  warrant  extension  of  time,  504. 

PAIR  ORGANIZATIONS, 
exemption,  211. 
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FALSE, 

defined  in  construction  of  statute,  840, 

FALSE  BEPBESENTATIONS, 

in  returns  of  income,  509,  541. 

FALSE  BETURNS, 
defined,  554. 
second  assessment  on  false  returns,  541. 

FABMEBS, 

accounting  on  accrual  basis,  97. 
allowance  for  depreciation,  104. 
computation  of  income  on  crop  basis,  101. 
deduction  of  depreciation  of  i^urm  machinery,  101. 

of  expenses,  101. 

of  irrigation  assessments,  103. 

of  losses,  103. 

of  salaries  of  employee,  103. 

of  taxes  in  reports,  103. 
employment  of  children  not  included  in  child  labor  tax,  829,  830. 
farming  defined,  95. 
gentlemen  farmers,  95. 

inventory  method  to  ascertain  gross  income,  96. 
items  of  income,  97-100. 
keeping  books  and  taking  inventories,  96. 
returns,  105. 

by  farmers  not  keeping  bo<^8  and  not  taking  inventories,  97. 

of  dividends  frdbi  cooperative  associations,  100. 

of  income  from  rents  received  in  kind,  98. 

of  income  from  sale  of  farm  property  in  general,  100. 

of  income  from  sale  of  live  stock,  98. 

of  value  of  products  consumed,  97. 

FABMEBS  INSUBANCE  CJ0MPANIE8, 
exemption,  217. 

FEDEBAL  OONTBOL, 

liability  to  tai&tion  of  utilities,  174.    , 

FEDEBAL  ESTATE  TAX, 

determination  of  gain  or  loss  on  sale  of  property  acquired  by  gift  or 
bequest,  256. 

FEDEBAL  FABM  LOANS, 

interest  on  securities  exempt  from  gross  income,  31,  235,  277. 

FEDERAL  OOVEBNMENT, 

compensation  to  officers  and  employees  subject  to  tax,  242. 

FEDilBAL  INCOME  SUBTAX, 

liberty  bonds  not  exempt,  278. 

FEDEBAL  JUDGES, 

compensation  taxable,  244. 

FEDEBAL  LAND  BANKS, 

exemption  of  certificates  from  stamp  tax,  755. 

of  dividends  and  interest  from  tax,  221,  282,  293. 
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FEDERAL  SE8ESVE  BANKS, 

exemption  of  income  from  tax,  293. 

may  receive  deposit  of  treasury  certificates  on  conditional  payment  of 

tax,  526. 
receipts  not  accepted  in  payment  of  income  tax,  526. 
stock  aa  inadmissible  asset  under  excess-profits  tax,  675.- 

FEES, 

time  of  return  as  income,  227. 

FIDELITY  BONDS, 
stamp  tax,  747. 

fiiJelity  insurance, 

deduction  of  expenses,  345. 

fiduciaries. 

See  Guardians. 
agents,  70. 

ancillary  administrators,  71. 
appointment  by  power  of  attorney,  70. 
by  whom  return  filed,  86. 
changes  in  act  of  1918,  69. 
committees  for  incompetents,  72. 
credit  for  taxes,  82. 
credits  to  trust  or  beneficiaries,  81. 
deductions,  allowed  to  estates  and  trusts,  78. 

contributions  to  charities,  78. 

credits  of  tax  paid  at  source,  81. 
depreciation  of  estate  of  trust,  80. 
deeds  of  trust,  72. 

defined.  69,  499,  966. 
distinguished  from  nominal  stockholders,  63. 
distributable  income,  83. 

income  of  several  years,  84. 

income  of  trust  estates,  82. 
duties,  generally,  73. 

information  at  source,  91. 

of  executors  and  administrators,  74. 

of  receivers,  73. 

returns,  38. 

to  i>ay  tax  computed  in  return,  73. 
exemption  to  nonresident  of  dividend  from  fiduciaries,  45. 
executor's  commissions,  79. 
foreign  fiduciaries,  92. 
forms  required,  506. 
gross  income  of  estates  and  trusts,  75. 
guardians,  70.  '  ' 

fiicome  constructively  received  by  decedent  prior  to  death,  76. 
income  of  estates  and  trusts,  74. 
income  to  be  reported  by  beneficiary,  88. 
liability  of  executors  for  tax,  90. 
liberty  bond  exemptions  to  beneficiaries,  77. 
losses,  79. 

mode  of  signature  and  oath  to  return,  87. 
mortgage  foreclosure  receivers,  72. 
net  income  of  estates  or  trusts,  80. 
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penalties  for  failure  of  duty,  91. 
proceeds  of  life  insurance  policies,  77. 
provisions  for  returns  in  tax  law,  984. 
receivers,  71. 

in  partition  proceedings,  85. 

of  corporations  not  fiduciaries,  71. 
returns.  86.  > 

oy  foreign  fiduciaries,  92. 

for  beneficiaries,  88. 

of  executors  and  administrators^  89. 

of  income,  512. 

of  information,  73. 

of  information  at  source,  594. 
stamp  tax  on  transfer  of  stock  to  and  by  fiduciary,  761. 
statutory  allowance  to  widow,  79. 

stock  dividends  received  by  fiduciary,  spubject  to  tax,  311. 
tax  on  undistributed  income,  84. 

taxation  of  income  received  by  nonresident  aliens  by  fiduciaries,  48. 
taxes,  79. 

temporary  receivers,  71. 
time  for   filing  return  by  executors  and  administrators  on  death  or 

termination  of  trust,  90. 
where  return  filed,  87. 
who  are  beneficiaries,  72. 
who  included  in  term,  69. 
withholding  tax  at  source,  91,  606. 

against  fiduciaries,  90. 

FINES, 

against  ofScer  of.  corporation  or  member  of  partnership  for  false  re- 
turns, 555. 

FIRES,  » 

deduction  of  losses  occasioned  by  fire,  378. 

FISCAL  YEAR, 

accounting  period  in  determining  net  income  of  partnerships,  106,  118, 
119. 

corporations  for  return  purposes,  155. 
for  computation  of  net  income,  487,  493. 
in  income  tax  law,  968. 
in  excess-profits  tax  law,  651. 
different  fiscal  years  of  afiSliated  corporations,  167. 
ending  in  1919;  method  of  accounting,  494. 

FOOD   ADMINISTRATION  GRAIN  CORPORATION, 
interest  on  notes  exempt  from  income  tax,  282. 

FOODS  AND  FOOD  PREPARATIONS, 

table  of  average  percentages — ^median,  956. 

FORECLOSURE, 

See  MoBTOAOES. 

FOREIGN  CORPORATIONS, 

See  CoRp(»ATiONS. 
accounting  period  for  dividends,  309. 
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allowance  of  credits  same  as  domeetic  corporatioiiBy  475. 
branches  in  the  United  States  doing  business  abroad,  194. 
capital  stock  tax,  717. 

rate.  721. 

can^g'  on  or  doing  busineas  in  U.  S.  under  capital  stock  tax 
law,  732. 
classes,  18S., 

collection  from  resident  agents,  205. 
•    collection  of  commissions  without  having  office  of  agent  in  this  country, 
194. 
collection  of  foreign  items,  207. 
eollectibn  of  tax  at  source,  203. 
consolidated  returns,  206. 
corporations  exempt  from  tax,  189. 

subject  to  tax,  189.  * 

credits  allowed,  203. 

taxes  paid   by  domestic  corporations  owning  stock  of  for^gn 
corporations,  484. 

taxes  paid  under  foreign  income  tax  law,  483-486. 
deductions  allowed,  185,  198. 

depreciation,  202. 

destruction  or  disappearance  of  property,  378. 

interest,  200. 

interest  paid  by  banks  on  deposits,  201. 

losses,  202. 

ordinary  and  necessary  expense,  199. 

of  taxes,  201. 

when  income  derived  from  investments  only,  202. 
defined,  186,  622,  965. 
determination  of  excess-profits  tax,  700. 
diviHends  paid  thereby  exempt  from  income  tax,  297. 
dividends  paid,  when  subject  to  normal  and  surtax,  297,  298. 
domestic  affiliated  corporation,  166. 
duty  in  paying  out  income,  207. 
excess-profits  tax  on  invested  capital,  694. 
exclusion  from  personal  service  corporations,  128. 
exempt  organizations,  209. 

extension  of  time  for  returns  of  income,  503-504. 
first  instaHment  of  excess-profits  tax,  707. 
gross  income,  189. 
income  subject  to  tax,  189. 

from  investment  in  this  country,  197. 

from  services  rendered,  197. 

from  sources  within  United  States,  189. 
interest  on  bank  deposit  paid  to  nonresident  foreign  corporations,  204. 
manufacture  and  disposition  of  goods  in  this  country,  192. 
net  income,  190. 
no  credit  of  taxes  paid,  484. 
nonresident,  188. 

not  included  in  personal  service  eorponitions,  127. 
penalties  for  violation  of  law,  207. 

capital  stock  tax  law,  737. 
procedure  in  collecting  income  subject  to  withholding,  204. 
resident  agents,  56-67. 
resident  foreign  corporations,  188. 
resident  nominal  stockholders,  63,  64. 
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returns,  205.  * 

by  foreign  insumnee  eompaniea,  184. 

for  capital  stock  tax,  735. 

how  prepared  and  filed,  205,  206. 

how  signed  and  sworn  to,  206. 

when  and  where  filed,  205. 
sale  of  goods  by  correspondence,  193. 

by  tiAvelling  salesmen,  194. 
soarce  of  information  concerning  income  paid,  590. 
stamp  tax  on  stock,  754. 

on  sale  or  transfer  of  stock,  759. 
steam  ship  companies,  196. 

stock  AS  inadmissible  assets  nnder  excess-profits  tax  law,  676. 
taxation  on  income  from  sources  within  United  States,  185. 
taxation  under  British  statutes,  186n. 
nnnecessary  to  file  consoUdated  retutns^  161. 
withholding  bond  interest  at  source,  602. 

FOREIGN  FIDTJCIAEIES, 
defined,  92. 
exemptions,  93. 
place  of  filing  returns,  93. 
returns,  92. 
trust  estates,  92. 
withholding  at  source,  93. 
information  at  source,  94. 

FOREIGN  GOVERNMENTS, 

income  received  from  U.   S.  investments  exempt  from  gross  income, 
198,  234. 

FOREIGN  INSURANCE  OOMPAfTIES, 
returns,  184. 

FOREIGN  INVESTMENTS, 

accrued  income  constructively  received,  and  taxable,  230. 

FOREIGN  ITEMS, 
defined,  590. 

FOREIGN  PARTNERSHIPS, 
defined,  106. 

duty  in  paying  out  income,  126. 
not  taxable  except  as  corporations,  124. 

FOREST  INDUSTRIE^, 

See  FoKSSTBY. 
questionnaire,  on  character  of  mill  plant,  942. 
on  depletion,  937. 
on  operation,  940. 

on  profit  or  loss  from  sale  of  capital  assets,  943. 
on  purchase  March  1,  1913,  to  end  of  1918,  932. 
table  of  capital  returnable  through  depletion,  938.  \ 

FOREST  INDUSTRIES  QUESTIONNAIRE, 
Form  '*T,"  923. 
F.T.— 69 
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FOBESTBY, 

See  FoKEST  Industries. 
empli^yment  of  children  not  tabject  to  ehild  labor  tax,  829,  830. 

PORPBITUBBj 

eoDBtitiitionalitj  of  Btatixte  providing  for  ezaminatlon  and  production 

of  books,  580. 
of  office  by  coDeetor  for  permitting  inspection  of  retoms  by  pnbficy  511. 

FORMS, 

application  for  extension  of  time  for  return  of  income^  502. 
eertificate,  where  no  withholding  is  required,  615. 

where  withholding  at  source  required,  614. 
claims  for  credit,  528. 

eomputatioti  of  allowances  for  dei^etion  of  oil  and  gas  wefls,  450,  45  In. 
depletion  claim  on  oil  and  gas  property,  462. 
example  of  computation  of  loss  in  inventory,  394n. 
for  abatement  and  refund  of  taxes,  564. 
for  claim  of  abatement,  565. 
for  claim  of  refund,  568-570. 

for  collecting  from  partnerships  income  on  bonds  if  not  containing  tax- 
free  covenant,  125. 
for  information  at  source  of  income  paid  to  otiiers,  588. 
for  permission  to  establish  replacement  fund  f<Mr  loss  of  proper^,  322. 
^  for  returns  of  income,  497. 

prescribed  by  commissioner,  506. 
for  returns  of  information  at  source,  590,  593. 

of  income  paid  to  nonresident  aliens,  589. 
general  forest  industries  questionnaire^  923. 
outline  for  use  in  making  final  statement  of  adjustment,  397n. 
ownership  certificates,  613. 

payment  after  reseipt  of  form  1123  not  constituting  duress,  537. 
questionnaire,  for  ascertaining  cost  of  property  as  of  date  of  aequisi- 
tion,  879. 

for  mines  and  minerals  section,  907. 
receipt  for  payment  of  tax,  539. 
required  for  income  return  by  partnership,  121. 
return  t>f  income  for  incompetents,  499. 
rules  for  use  of  ownership  certificate  forms,  614. 
statement  of  capital  returnable  through  deduction  for  dei^etioii  of  oil 

wen,  445. 
statement  of  tax  due,  521. 
valuation  of  oil  and  gas  wells,  443n. 
where  obtained,  506. 

FOBICULAS, 

computation  of  depletion  of  gSiB  weQs,  459. 
species  of  intangible  property,  661. 

FBACTIONAL  TEAB, 

returns  by  corporations,  160. 

for  excess-profits  tax,  692. 

FRANCHISES, 

deduction  for  depreciation,  404. 
species  of  intangible  property,  661. 

FRATERNAL  SOCIETIES 
exemptions,  212. 
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FRAUD, 

.    capital  stock  tax  returns,  737. 

penalties  in  connection  with  stamp  tax,  817. 

FRAUDULENT  RETURNS, 

defined  and  penalties  ther^or,  555. 

FREIGHT, 

payments  not  included  in  requirements  for  information  at  source,  588. 

FUNDS, 

claims  for  refund  of  funds  recovered  by  suit,  574. 

G 

GAINS  AND  PROFITS, 

determination  of  gains  from  exchange  of  property,  260. 
returns  of  information  at  source,  593. 
taxation,  631. 

GAS, 

See  Oil  Wells. 
GAS  COMPANIES, 

included  in  child  labor  tax,  828. 

GENERAL  PARTNERSfilP, 
defined^  110. 

GENTLEMEN  FARMERS, 
defined,  95. 

GIFTS, 

bonus  not  taxable  if  amounting  to  gift,  238. 

deduction  of  amounts,  333. 

deduction  of  gifts  to  employes  as  business  expense,  352. 

exclusion  of  property  acquired  by  corporation,  144. 

exemption  from  tax,  31,  48,  325. 

pro-rating  of  donations  made  by  partnership,  334. 

sale  of  property  acquired  by  gift,  determination  of  gain  or  loss,  256. 

stamp  tax  on  transfer  of  stock,  762. 

value  of  property  acquired  by  gifts  exempt  from  gross  income,  235. 

GOOD  WILL, 

determination  of  profit  or  loss  in  sale  of  good  will,  269. 
species  of  intangible  property,  661. 

GOVERNMENT  CONTRACTS,  / 

affiliated  corporations  deriving  chief  income  therefrom,  166. 
defined,  965. 
excess-profits  tax,  649. 

rates,  653. 
right  of  commissioner  to  inspect,  584. 
war  profits  credit  of  corporations,  696. 

GOVERNMENT  OFFICERS, 

inspection  of  returns  of  income,  514. 

GRATUITIES, 

See  GiTPB. 
not  subject  to  tax,  325. 
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GRAY  V.  DABLINGTON, 

taxation  of  gains  and  profits,  631. 

OBOOEBT  STORE, 

not  included  in  child  labor  tax,  828. 

GB08S  INCOME, 

See  INOOMS. 
by  partnerships,  122. 
by  personal  service  corporation,  133. 
corporate  defined^  987. 
corporations,  144. 
defined^  10,  222,  973. 

in  relation  to  manpfactnring,  merchandise,  or  mining 
248. 

distinguished  from  gross  receipts,  233. 
estates  and  trusts,  75. 
foreign  corporations,  189. 
how  computed,  10. 

inclusion  of  compensation  for  services,  237-247. 
inclusion  of  excess-profits  tax  against  corporation,  145. 
inclusion  of  sale  of  capital  stock  of  corporation,  146. 
insurance  companies,  177. 
life  insurance,  178. 
method  of  accounting,  491. 

by  farmers,  96.       / 
proceeds  of  life  insurance  not  included  in  gross  income  of  partnerships, 

113. 
returns,  by  foreign  insurance  companies,  184. 

GROSS  BECEIPTS, 

distinguished  from  gross  income,  233. 

GBOUND  GRANT, 

deduction   of   payment   made   for   Maryland   or  PennsylvaiiiA   ground 
grant,  361.  ' 

GUARANTY, 

stamp  tax  on  guaranty  under  seal,  747. 

GUARDIAN, 

fiduciaries,  69. 
returns,  for  minors,  37. 

for  incompetent  or  insane  persons,  38. 


HAWAII. 

inclusion  in  United  States,  42. 

partnership  therein  is  domestio  partnership,  107. 

HEADS  OP  FAMILIES, 
exemptions,  12,  477. 
returns  of  income,  497. 

HEALTH  INSURANCE, 

not  subject  to  income  tax,  319. 
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HEAT  AND  LIGHT, 

amounts  reeeived  by  or  paid  for,  by  federal  offiieers  or  employees  in- 
,  eluded  in  income,  243. 

HISTOBICAL, 

various  income  tax  laws^  1. 

HOLBING  COMPANIES, 
capital  stock  tax,  ^25. 
deduction  of  guaranties,  150. 

HORTICfULTXJEAL  ORGANIZATIONS, 
exemption,  211. 

HOTJBS  OF  LABOR, 

of  children  included  in  tax,  827. 

HUSBAND  AND  WIPE, 

method  of  computation  of  tax,  28. 
normal  tax  credits,  477. 
returns  of  income,  497. 
joint  incomes,  26. 
treatment  as  unit  for  purposes  of  tax,  87* 


IMPRISONMENT, 

of  collector  for  jMrmitting  inspection  to  returns  b;^  public,  511. 

of  officer  of  corporation  or  member  of  partnership  for  false  returns, 

555. 
penalties  for  neglect  or  refusal  to  file  returns,  553. 

IMPROVEMENTS, 
deductions,'  336. 

expense  where  made  by  tenant.  343. 

made  by  railroad  company,  342. 
depreciation,  in  the  case  of  oil  and  gas  wells,  467. 

in  ease  of  mines,  440. 

in  case  of  timber,  473. 
included  in  cost  of  property,  258. 

made  by  tenant  on  real  property  subject  to  income  tax,  287,  288. 
when  become  returnable  as  income,  231. 

INADMISSIBLE  ASSETS, 
defined,  674. 

INCOME, 

See  Net  Income;  Gross  Income. 
abatement  and  refund  for  erroneous  income  tax,  540. 
accrued,  basis  of  tax^  230. 

accrued  interest  on  obligations  at  time  of  purchase,  286. 
actually  received  basis  of  tax,  225. 
additional  assessment,  540. 
alimony,  not  subject  to  tax^  319. 
allocation  of  income  from  judgment,  320. 
annuities,  328. 
assessment  and  payment  of  tax,  516-551. 
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INCOME— Oont. 

bank  discounts,  249. 

basis  for  determination  of  gain  or  loss  from  sale  of  property,  256. 

bonuses  and  profit  sharing,  238. 

bookkeeping  entries  as  evidence,  224. 

cancelled  debts  when  subject  to  income  tax,  320. 

claims  for  credit  of  taxes  erroneously  collected,  527. 

collection  at  source^  16.  ^ 

commissions,  239. 

commutation  of  living  quarters  tb  federal  officers,  242. 

compensation,  by  insurance,  329. 

for  loss  of  property,  when  subject  to  income,  320-321. 

for  services  for  more  than  a  year,  242. 

of  federal  gpvernment  officers  and  employees,  242,  244^ 

of  officers  and  employees  of  state,  245. 

of  soldiers  and  sailors,  243-244. 

paid  other  than  in  cash.  239.  \ 

taxable  of  president  of  United  States,  245. 
computation  on  crop  basis,  101. 
construction  of  statutes,  839-853. 
constructively  received  as  basis,  228-230. 
cost  of  property,  258. 
deduction  of  losses,  375. 

derived  on  sale  of  stock  received  as  dividend,  316. 
'    determination  of  gain  or  loss  in  exchange  of  property,  259,  260. 
discounts,  249. 

distribution  of  income  of  trust  estates,  82. 
dividends,  291-318. 

from  earnings  or  profits  accumulated  prior  to  Marck  1st,  1913, 
300. 

on  life  insurance  policies,  327. 
endowment  policies,  327. 
excess  payment  of  tax,  *  527. 
exchange  of  property  for  stock,  266. 
exempt  income,  234,  235. 

exhibit  of  annual  income  for  capital  stock  tax,  721. 
export  business,  249. 

extent  to  which  dividend  is  taxable,  299,  300. 
fair  market  price  or  value  as  of  March  1,  1913,  257. 
Federal  reserve  bank  income  exempt,  235. 

five  year  limitation  of  summary  assessment  for  imdisclosed  income,  542. 
fixed  or  determinable,  annual  or  periodical  income,  598. 
from  branches  of  business  of  nonresident  alien,  44. 
from  business  trade  or  commerce,  248-254. 
from  interest,  rent  and  royalties,  277-287. 
from  personal  services,  237-247. 
from  sales  or  dealings  in  property,  255-276. 
general  discussion,  222-236. 
gross  income  from  business,  248. 
gross  receipts  and  gross  income  distinguished,  233. 
heat  and  light  for  federal  officers  and  employees,  243. 
increment  to  sinking  fund,  323. 
independent  contractor  from  state  contract,  323. 
information  concerning -payment  of  income  to  others,  586. 
insurance  for  health,  accident  or  workmen 's  compensation,  319. 
insurance  premium  paid  for  employees,  241. 
interest,  accruing  prior  to  March  1,  1913,  287. 

from  Federal  Land  Banks  and  National  Farm  Loan  Associations 
not  subject  to  tax,  282. 
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INCOME— Cont. 

on  bank  deposits,  286. 

on  bonds  or  exempt  organizations,  285. 

received  and  paid  bj  brokers,  286. 
inventories,  250-254. 
items  of  farmers'  incomes,  97-100. 
leg^7,  323. 

living  quarters,  board  or  lodging  when  included  in  income,  240. 
market  value  of  securities  on  March  1,  1913,  258. 
'  mileage,  when  included  in  income,  243. 
net  income,  236. 

methods  of  accoimting,  487-495. 

subject  to  normal  tax,  236. 
nonresident  aliens,  from  sources  within  United  States,  43. 
obligations  of  governmental  subdivisions  exempt,  283. 
partnerships,  accounting  bj  fiscal  or  calendar  year,  118,  119. 

accrual  to  partners,  114. 

adjustment  after  dissolution,  118. 

collection  of  income  on  bonds  not  containing  tax-free  covenant, 
125. 

determination  of  shares  of  profits,  115. 

distinctions  between  limited  partnerships   and  joint-stock  com- 
panies, 109. 

foreign,  where  taxed,  124. 

letters  and  regulations  of  treasury  department  defining,  108-111. 

net  losses,  120. 

partners  liable  for  tax  on  shares  of  profits,  106,  111. 

profits  earned  prior  to  March  1,  1913,  121. 

profits  from  goods  sold  by  foreign  partnerships  within  United 
States,  125. 

receiving  fixed  income  from  another  required  to  disclose  identity, 
112. 

returns  required,  106,  121-123. 

pension,  323.  » 

per  diem  allowances,  243. 

presumption  as  to  source  of  distribution  of  dividends,  300. 
proceeds  of  life  insurance,  323-324. 

not  included  in  gross  income  of  partnerships,  113. 
promissory  notes  received  in  exchange  for  services,  242. 
property  acquired  by  gift,  325. 
received  from  miscellaneous  sources,  319-329. 
received  in  equivalent  of  cash,  231. 
received  in  form  of  notes,  232. 
received  in  kind,  not  taxable  until  liquidated,  231. 
recovery  of  taxes  paid,  529,  530. 

refund  of  taxes  collected  on  second  assessment  on  false  returns,  544. 
reimbursement  for  actual  expenses,  243. 
rent  subject  to  income  tax,  287,  288. 
re-organization,  merger,  consolidation  and  dissolution  of  corporations 

affecting  gain  or  loss  from  exchange  of  property,  261-266. 
replacement  fund  for  loss,  321-322. 
returns  of  exempt  income,  285. 

of  income  from  which  tax  is  withheld,  619. 

of  income  payments  by  corporations,  170. 

of  information  at  source,  593. 
royalties  subject  to  income  tax,  289,  290. 
salaries,  237. 
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INOOME-<k>iit 

BaloB^  and  retirement  of  corporate  bonds,  326. 
of  good  will,  269. 
of  insurance  policy,  268. 
of  patents  and  copyrighted  268. 
of  personal  property  on  installment  plan,  269-274. 
of  property  of  nonresident  alien,  49. 
of  real  estate  involving  defenred  payments,  275,  276. 
of  real  estate  in  lots,  determination  of  gain  or  loss,  274. 

selling  price,  259. 

'services  in  cancellation  of  indebtedness,  241. 
services  rendered  to  prior  March  1st,  1913,  242. 
shares  in  building  and  loan  association,  328. 
stock  dividends,  resulting  from  revaluation  of  assets,  318. 

subject  to  tax,  310. 
stock,  received  as  bonus,  326. 

received  in  exchange  for  services,  241. 
taxability  of  income  of  estates  and  trusts,  74. 
tax  paid  by  debtor  on  account  of  tax-free  covenant,  329. 
tax  payable  in  four  installments,  516. 
taxes  on  profits  from  sale  of  property  paid  by  vendee,  329. 
tips,  239. 

traveling  expenses,  241. 

use  of  property  of  employer  not  included.  240. 
valuation  -of  inventories  in  determining  net  income,  252. 
values  of  same  stock  bought  at  different  price,  258. 
voluntary  offerings  received  by  clergymen  taxable,  239. 
what  constitutes,  222,  223. 
what  included  in  taxation  against  nonresident  aliens,  44. 

mCOME  TAX  LAW, 

characteristics  of  earlier  statutes,  2. 

constitutional  amendment  permitting  imposition,  2. 

constitutionality,  629-642. 

inapplicabUity  of  provisions  to  United  States  possessions,  9. 

laws  in  force  during  civil  war.  3. 

method  of  payment  of  tax,  17. 

nature  of  tax,  29. 

prior  laws,  2. 

revenue  act  of  1916,  965-1027. 

short  method  of  citation,  1  note. 

statute  under  which  imposed,  1. 

INCOMPETENT  PERSONS, 

committees  as  fiduciaries,  72. 
returns  in  their  behalf,  38. 

INDEMNITY  BONDS, 
stamp  tax,  745. 

INDIVIDUALS, 

amount  of  net  income,  12. 

association  together  forming  partnership,  110. 

beneficiaries  of  life  insurance  ^exempt  from  income  tax,  324. 

cancellation  as  compensation  for  services  included  in  income,  841. 

citizens  of  United  States  subject  to  tax,  33. 

effect  of  payment  of  tax  in  foreign  country,  30. 

examination  of  books  to  ascertain  correctness  of  return,  583. 
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INDrVEDTJALS— Oont'. 

exemptions,  eitizens  of  poasession  of  United  States,  30.  , 

from  excess-profits  tax,  645. 

persons  exempt,  12,  29,  30. 

proceeds  of  life  insurance  policy,  31. 
forms  required,  506. 
inclusion  of  nonresident  sdiens,  40. 
net  income  of  unmarried  and  married  persons,  12. 
penalties  for  attempt  to  evade  tax,  55o. 

for  failure  to  pay  tax,  556. 
provisions  for  returns  in  tax  laws,  983. 

provisions  governing  liability  and  rates  in  income  tax  law,  970. 
resident  agents  for  nonresident  aliens  and  foreign  corporations,  59. 
returns  of  income,  496-500,  512. 

by  agents,  38. 

by  incompetents,  38. 
taxation,  aliens  residing  in  United  States,  34. 

for  employment  of  child  labor,  827. 

husband  and  wife,  37. 

in  ease  of  death  during  calendar  year,  38. 

incompetents,  38. 

minors,  37. 
who  are  resident  aliens,  35. 
who  is  a  citizen,  33; 

INDUSTRIES, 

included  in  child  labor  tax  law,  828.    > 

INFORMAL  RULINGS, 

nature  and  effect,  8. 

INFORMATION, 

for  amortization  ^furnished  by  taxpayer,  424. 

partnerships  required  to  return  information,  123. 

use  of  information  return  where  no  actual  withholding  at  source,  61  d. 

INFORMATION  AT  SOURCE, 

by  brokers,  corporations,  individuals  or  partnerships,  as  to  payment  of 

income  due  to  others,  586. 
by  fiduciaries,  91. 
by  foreign  fiduciaries,  94. 
dividend  on  stock  of  taxable  corporations,  588. 
exempt  corporations,  595. 
false  returns,  555. 
foreign  items,  590-592. 

gains  and  losses  of  customers  of  brokers,  588. 
interest  on  obligation  of  domestic  corporations,  589. 
interest  on  obligation  of  the  United  States,  589. 
license  for  collection  of  payments  of  interest  or  dividends,  591. 
miscellaneous  income,  gains  and  profits,  586. 
partnerships  required  to  file  returns,  123. 
payments  which  need  not  be  reported,  588. 
procedure  in  payment  of  income,  592. 
provision  in  text  of  tax  law,  997. 
returns,  593-595. 

gains  and  losses  of  customers  of  brokers,  594. 

payments  to  nonresident  aliens,  589. 
state  and  municipal  bonds,  589. 
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INHERITANCE  TAX, 

deductibility,  366,  367. 

determination  of  gain  or  loss  on  sale  of  propertr  acquired  by  sift  or 

bequest,  256,  257. 
liberty  bonds  not  exempt^  278. 

INITIALS^  • 

writing  on  stamps,  741. 

INJUNCTION,  ' 

against  collection  of  penalties,  552. 
collection  of  stamp  tax,  826. 
collection  of  tax,  18. 
assessment  or  collection  of  tax  maj  not  be  restrained  by  injimetion, 

'    Olo. 

INSANE  PEB80NS, 

returns  .in  their  behalf,  38. 
by  guardian,  88. 

INSPECTION, 

by  stockholder  of  returns  of  income  by  corporation,  512. 
of  establishments  under  child  labor  tax  law,  836. 
of  income  tax  returns,  at  Washington,  511.    ' 

by  government  officers,  514. 

by  state  officers,  514. 

confidential,  511.  ' 

of  corporations  offering  stock  to  public  sale,  513. 

of  stock  of  corporations  listed  on  stock  exchange,  514. 
right  of  commissioner  to  inspect  government  contract,  584. 

INSPECTORS, 

duties  in  administration  of  laws,  5. 

INSTALLMENTS, 

determination  of  gain  or  loss  on  sale  of  property  on  installments,  269- 

274. 
failure  to  pay  installment  of  tax  renders  whole  tax  due,  516. 
income  tax  payable  in  four  installments,  516. 
notice  and  demand  for  payment  of  tax,  521. 
payment  on  filing  returns,  504. 

proceeds  of  life  insurance  paid  in  installments,  when  taxable,  324. 
time  of  payment  of  installment  of  taxes,  519. 

INSURANCE, 

See  Life  Insubanos. 
deductions,  amount  paid  on  dwelling,  334. 

fidelity  insurance^  345. 

insurance  of  employed,  337. 

life  insurance,  345. 

proceeds  of  life  insurance  policies  by  beneficiaries,  77. 

reserves  as  business  expense,  345. 

surrender  value  of  policies  from  excess-profits  tax,  671. 
definition  of  terms  under  stamp  tax  act,  777. 
excess-profits  tax  on  invested  capital  of  insurance  companies,  694. 
exemption,  amount  received  by  msured  as  return  of  premium,  31. 

mutual  farmers  companies,  218. 

policies  of  re-insurance  from  stamp  tax,  745. 
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INSURANCE— Cont. 

measure  of  stamp  tax,  780. 

penalty  for  failure  to  stamp  policies,  818. 

premiums  paid  by  employees  not  included  as  income,  241. 

proceeds  from  life  insurance  exempt  from  gross  income,  234. 

returns  for  stamp  tax,  t81. 

sale  of  policy,  determination  of  gain,  268. 

stamp  tuc,  on  commodities  exported,  780. 

on  foreign  insurance  policies,  776. 

on  movable  property  insurance,  780. 
subsequent  instruments  that  must  be  taxed,  779. 
surrender  value  of  insurance  policies  not  subject  to  income  tax,  327. 
what  instruments  would  bear  stamp  tax,  778. 
when  dividends  on  policies  subject  to  income  tax,  292. 

INSURANCE  COMPANIES, 

capacity  to  act  as  fiduciaries,  69. 
capital  stock  tax,  723. 

on  foreign  mutual  companies,  725. 

on  mutual  companies,  724. 
classed  as  corporations  for  tax  law  purposes,  177,  714. 
deductions  allowed,  179,  989. 

expenses,  185. 

required  addition  to  reserve  funds  by  insurance  companies,  180. 
gross  income,  177.  ^ 

inclusion  of  reports  to  state  insurance  departments  in  returns,  183. 
kinds,  177. 

net  earnings  considered  as  dividends  and  subject  to  income  tax,  292. 
receipt  of  premiums  by  agent  constructive  receipt,  and  taxable,  229,  230. 
returns,  183. 

gross  income  by  foreign  insurance  companies,  184. 
special  deductions  on  combined  life,  accident  and  health  policies,  181. 

mutual  marine  companies,  182. 
table  of  medians,  954. 
taxation  of  foreign  companies,  186. 
taxed  for  employment  of  child  labor,  827. 

INSURANCE  PREMIUMS, 

not  deducted  in  computing  profits  of  partnership,  114 

INTANGIBLE  PROPERTY, 

assessment  of  excess-profits  tax  where  stock  mixed  with  tangible  prop- 
erty, 701. 

character  under  excess-profits  tax  law,  661. 

deduction  for  depreciation,  404. 

defined,  661. 

methods  of  determining  actual  cash  values,  661. 

valuation  in  case  of  mixed  aggregates  of  tangible  and  intangible  prop- 
erty, 664. 

INTEREST, 

accruing  prior  to  March  1,  1913,  287. 

amounts  received  from  accident  and  health  insurance  exempt  from  gross 

income,  235. 
attaches  for  failure  to  pay  tax,  556. 

coupons  matured  but  not  cashed  constructively  received  as  income,  229. 
credits  against  net  income,  476. 
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INTEREST— Cont. 

deduction,  amount  paid  by  corporations^  150. 

by  corporations  under  revenue  act  of  1916,  855. 

by  foreign  corporations,  200. 

indebtedness  incurred  or  continued  to  purchase   or  eany  tax- 
exempt  securities,  358. 

of  interest  on  capital,  357. 

of  interest  on  real  estate  mortgage,  361. 

of  interest  on  tax-free  bonds,  151. 

of  interest  paid  in  taxable  year  on  indebtedness,  357. 

of  interest  paid  or  accrued  within  year,  359. 

on  sale  and  retirement  of  corporate  bonds,  360. 

to  determine  normal  tax,  19. 

when  paid  by  nonresident  alien,  50. 
doefi  not  include  dividend  on  corporate  stock,  242. 
exclusion  of  interest  received  by  corporation  on  public  obligations,  144. 
exemptions  from  income  tax,  277. 

food  administration  grain  corporation  notes,  282. 

interest  received  by  nonresident  alien  from  federal  obligations,  46. 

loans  from  Federal  Land  Bank  and  National  Farm  Loan  Associa- 
tion, 282. 
inclusion  of  interest  on  liberty  bonds  for  certain  taxes,  277-281. 
information  at  source  concerning  interest  on  various  obligations,  588 

589. 
normal  tax,  1$. 

on  bonds  of  exempt  organization  subject  to  income  tax,  285. 
on  delinquent  tax,  544. 
on  deposits  of  foreign  governments  in  XJ,  S.  banks  exempt  from  gross 

income,  234. 
obligation  of  governmental  subdivisions,  exempt  from  gross  income,  235. 

exempt  from  tax,  283. 
obligations  of  the  United  States,  issued  after  September,  1917,  tax- 
free,  235. 

issued  prior  to  September  1st,  1917,  exempt  from  gross  income, 
23^^. 

not  included  in  requirements  for  information  at  source,  588. 
on  taxes  collectible  on  extension  of  time,  504. 

ownership  certificates  as  returns  of  information  of  interest  on  obliga- 
tions, 595. 
postal  savings  accounts  exempt  from  income  tax,  282. 
recoverable  on  recovery  of  taxes^  576. 
registered  bonds  where  no  ownership  certificate  filled.  616. 
returns  of  accrued  interest  at  time  of  purchase  of  obUgations,  286. 
returns  of  interest  received  and  paid  by  brokers,  286. 
taxation  of  interest  on  deposits  to  nonresident  alien,  44. 
time  of  return  of  interest,  227. 
upon  securities  issued  under  federal  fiarm  loan  act  ex^npt  from  tax, 

235. 
war  finance  corporation  bonds  exempt  from  certain  taxes,  282-287. 
withholding  at  source,  600. 

bonds,  602,  603. 

bonds  not  containing  tax-free  covenant,  603. 

INTENT, 

effect  on  determination  of  status  of  alien,  35,  41. 

INTERNAL  REVENXTE  OFFICERS, 

authorized  to  administer  oaths  to  witnesses,  578. 
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INTOXICATING  LIQUOBS, 

deduction  for  obsolescence,  415.  ^ 

INVENTOBIBS, 

by  dealers  in  securities,  253. 

deduction  of  losses,  389. 

essentials  of  farm  inventory,  96. 

farmers,  96. 

items  to  be  included  in  determining  net  income,  251. 

method  of  computing  loss,  393. 

method   of   determining  net  income  in  manufacturing  or  mercantile 

business,  250. 
physical  mines  property  and  depreciation,  909. 
phyncal  property  and  depreciation  of  oU  and  gas  wells  as  of  date  of 

valuation,  896.       ^  / 

phy!lical  |property  and  depreciation  of  oil  and  gas  plant  at  date  of 

acquisition,  886. 
provision  in  income  tax  law,  968. 
required  as  accounting  in  merchandising,  490. 
returned  as  income,  232. 

INVESTED  CAPITAL, 

adjustments,  677,  680-694. 
admissible  assets,  674. 
borrowed  capital,  679. 
cash  paid  in,  658. 

computation  for  excess-profits  tax,  680. 
inadmissible  assets,  674. 
inclusion  of  tangible  property,  659^660. 
intangible  property,  661. 

mixed  aggregates  of  tangible  and  intangible  property,  664. 
patents,  669. 

provision  for  computation  in  war-profits  and  excess-profits  act,  1004. 
reserves,  667.  \ 

surplus  and  undivided  profits,  665,  672. 
term  in  excess-profits  tax  law,  655. 
•  what  included  and  not  incli|ded,  655-695. 

INVOICE  PRICE, 

valuation  of  inventories  in  determining  net  income,  258.  ' 

IRON  AND  STEEL  INDUSTRY, 

table  of  average  percentages — ^median,  C56. 

IRRIGATION, 

deduction,  of  assessments  in  reports  of  farmers,  103. 
of  cost  of  digging  to  farmers^  103. 
of  loss  for  shrinluige  of  district  bonds,  383. 
stamp  tax  on  obligations  of  mutual  companies,  781. 

IRRIGATION  COMPANIES,' 

exemption  of  mutual  companies,  217. 


JANITOR, 

in  of&ce  of  manufacturing  plant  included  in  child  labor  tax,  831. 

JOINT  ADVENTURES, 

not  amounting  to  partnership,  110,  111. 
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JOINT  INCOMES, 

return  by  husband  and  wife,  26. 

JOINT  OWNERSHIP, 

not  amounting  to  partnership,  110* 

JOINT-STOCK  COMPANIES, 

capacity  to  act  as  fiduciaries,  69. 

denned,  110. 

inclusion  in  corporations,  137. 

inclusion  in  corporation  for  capital  stock  tax,  714. 

net  earnings  considered  as  dividends  and  subject  to  income  tax,  292. 

taxation  of  foreign  companies,  186.  ~ 

taxed  for  employment  of  child  labor,  827. 

JOINT-STOCK  LAND  BANKS, 
right  to  exemption,  221. 
stamp  tax  on  cert^cates,  754. 

JUDGES, 

See  Federal  Judges.  • 

exemption,  32. 

JUDICIAL  SALES, 

stamp  tax  on  deeds  given  by  officers  of  courts,  774. 

JUDGMENT^ 

allocation  of  income  from  judgment,  320. 
deduction  of  losses  due  to  adverse  ju^^ent,  387. 

JUDGMENT  NOTES, 
stamp  tax,  787. 

JURISDICTION, 

effect  to  determine  liability  of  individuals  to  tax,  29. 


LABOB, 

inclusion  in  inventories  in  determining  net  income,  252. 

LABOR  ORGANIZATIONS, 
exemption,  211. 

LANDLORD  AND  TENANT, 

apportionment  of  depletion  between  lessor  and  lessee,  429. 

of  oil  wells,  445. 
deductions  for  depletion  allowed  lessee,  428. 

of  building  used  for  rental  purposes,  344. 

of  cost  of  building  erected  by  tenant  under  terms  of  lease,  344. 

of  loss  in  rental  value  of  building,  403. 

of  repairs  and  improvements  made  by  tenant,  343. 

of  tax  paid  by  tenant,  365. 
depletion  allowances  to  lessee  of  oil  well,  444. 
liability  for  payment  of  taxes,  627. 
stamp  tax  on  leases,  774. 
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LAST  DUE  DATE, 
defined,  501. 


LAUNDRIES, 

included  in  chOd  labor  tax,  827. 

LEASES, 

income  of  corporation  from  leased  property,  146. 

not  subject  to  stamp  tax,  781. 

royalties  received  from  mining  leases  subject  to  income  tax,  889. 

stamp  tax,  774. 

LEGACIES, 

exemption  of  principal  from  taxation,  48. 
when  subject  to  tax,  323. 

LETTEBS, 

treasury  department  concerning  industries  included  in  child  labor  tax 
law,  828. 

LEVY, 

See  Taxis. 
collection  of  tax  by  government,  517. 

LIABILITIES, 

'  method  of  aocoimting  for  reserves  to  meet  liabilities,  489. 

LIBERTY  BONDS, 

as  security  for  claim  in  abatement,  399. 

deduction  of  interest  on  indebtedness  incurred  for  purchases,  358. 
dividends  paid  in  liberty  bonds  subject  to  tax,  305. 
exemption  in  case  of  affiliated  corporations,  168. 
of  estates  and  trusts,  77. 
'        exemption  to  corporate  owners,  147. 

not  exempt  from  state  inheritance  or  federal  taxes,  278,  279. 
when  exempt  from  income  tax,  278. 

LICENSES, 

deduction  of  automobile  license  fee,  364. 
deduction  for  depreciation,  404. 

LIENS, 

tax  when  unpaid,  556. 

time  when  lien  attaches  for  unpaid  taxes,  547. 

unpaid  taxes,  546-548. 

LIENS  FOR  IMPROVEMENTS, 

interest  thereon  subject  to  income  tax,  284. 

LIFE  INSURANCE, 

dividends  on  policies  when  subject  to  tax,  327. 

exempt  from  tax,  323. 

premium  received  exempt  from  gross  income,  234. 

proceeds  not  included  in  gross  income  of  partnerships,  113. 

LIFE  INSURANCE  COMPANIES, 

^  See  Insurance  Companies. 

computation  of  gross  income,  178. 
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LIQUOR  AND  BEVERAGE  INPUSTRY, 

table  of  average  percentages — median,  95di 

LIMITATIONS, 

five  jears  limitation  of  summary  aasessment  on  undisQloaed  inecmey  542- 

543. 
on  claims  for  refund,  567-568. 
suits  for  collection  of  taxes,  541. 
suits  for  penalties,  557,  558.  ^ 

LIMITED  PARTNERSHIP, 
capital  stock  tax,  716. 
denned,  107. 

includes  partnership  associations  in  Pennsylvania,  109. 
status  in  diiferent  states,  108. 

LIVE  STOCK, 

deduction  of  losses  in  farmers'  reports,  104. 

inclusion  in  farm  inventory,  96. 

report  of  income  from  sale  of  live  stock  by  farmers,  98. 

LIVING  QUARTERS, 

*         commutation  and  the  money  equivalent  of  quarters  included  in  ineoine, 
24S. 
not  included  in  employees  income,  240. 

LOCAL  IMPROVEMENTS, 

deductibility  of  assessment,  365. 

of  taxes  assessed  against  local  benefits,  366. 
special  assessment  as  deductions,  338. 

LODGES, 

exemptions,  212. 

LODGING, 

equivalent  for  rent,  subject  to  income  tax,  288. 
not  included  in  employees  income,  240. 

LOGGING, 

included  in  child  labor  tax,  828. 

LOOSE-LEAP  LEDGERS,      . 

recommendation  of  use,  393. 

LOSSES, 

adjustment  for  purpose  of  excess-profits  tax,  684. 
claims  for  allowance  of  net  loss,  389. 

in  abatement,  393. 

in  abatement  by  pcurtnersbip,  398.  ' 

compensation  for  loss  wnen  subject  to  tax,  320,  321. 
consldeiation  of  salvage  value,  375. 
deduction  by  estates,  79. 

amounts  paid  to  make  up  profits  of  another  corporation  under 
agreement,  381. 

by  casualty  companies,  180. 

by  corporation,  151. 

by  foreign  corporation,  202. 

cost  of  drawing  models  and  patterns^  380. 

destruction  or  loss  of  property,  378. 
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LOSSES— Cont. 

exchange  of  property,  376. 

in  reports  of  fanners,  103. 

loss  due  to  adverse  judgment,  387. 

loss  or  shrinkage  or  deterioration  in  storage,  3S3. 

loss  where  goods  have  been  sold,  393. 

losses  from  sales  of  property,  376. 

losses  in  inventory  and  from  rebates,  389. 

losses  not  sustained  in  trade,  372. 

losses  of  capital,  374. 

losses  of  income,  375. 

losses  of  oil  and  gas,  383. 

losses  on  aoeount  of  bonds  purchased  above  par,  377. 

losses  on  sale  of  capital  stock,  382. 

losses  sustained  in  trade,  371. 

net  losses,  388. 

shrinkage  in  district  irrigation  bonds.  383. 

shrinkage  in  securities  and  stocks,  381. 

voluntary  payment  by  stockholders  of  corporate  loss,  382. 

voluntary  destruction  of  property,  379. 

where  goods  have  been  sold,  393. 

where 'goods  have  not  been  sold,  393. 
'  worthless  debts,  383. 

worthless  securities,  387. 

worthlecB  stock,  382r 
determination  of  loss  f rixn  exchange  of  property,  260. 
disposition  of  claims  for  abatement,  398. 
duty  to  charge  worthless  debts  off  on  books,  384. 
effect  of  claim  in  abatement,  399. 
essential  that  losses  be  sustained  during  year,  374. 
exchange  of  capital  stock,  377. 
filing  diEums  in  abatement,  395. 
foreclosure  of  mortgages,  386. 
for  what  years  deducted,  333. 
loss  of  useful  value,  379» 
measure,  375. 

method  of  computing  loss  in  inventory,  393. 
necessity  that  loss  in  trade  be  not  speculative,  371. 
■no  deduction  for  losses  in  illegal  transactions,  372. 
not  deducted  in  determining  gross  income,  248. 
questionnaire  on  timber  losses,  934. 

replacement  fund  for  loss  when  subject  to  income  tax,  321,  322. 
reserves,  383. 

to  meet  losses  from  shrinkage,  bad  debts  and  capital  investments, 
not  allowed  as  deductions,  490.  ~^ 

rules  for  determining  profit  or  loss  on  stock  dividends,  317. 
•    sale  by  corporation  of  capital  assets,  376. 

LOTS, 

determination  of  gain  or  loss  on  sale  of  real  estate  in  lots,  274. 

LUMBER  AND  I^OOD  INDUSTRY, 

table  of  average  percentages — median,  958. 

M 

MACHINE  SHOPS, 

estimate  of  depreciation  in  oil  industry,  871. 

P.  T.--70 
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MAIL, 

retam  of  ineome  sent  by  mail.  501. 

service  of  notice  and  demand  of  paTment  of  tax  bj  mail,  523. 

MANDAMUS, 

not  granted  to  restrain  collection  of  taxes  by  executive  oflcers,  518. 

MANUFACTUBING, 

gross  income  defined^  248. 

inventory  method  of  determining  net  income,  250. 

MANnPACTtTBE, 

goods  in  this  country  by  foreign  corporation,  192. 

profits  of  manufacturing  by  foreign  partnerships  taxable,  124. 

MANUFACTUBING  ESTABLISHMENTS, 
employing  children  subject  to  tax,  827. 
inclusion  of  premises  in  child  labor  tax,  829-830. 
inspection  under  child  labor  tax  law,  836. 
table  of  average  percentages — ^median,  961. 
what  included  in  child  labor  tax,  827,  828. 

MAPS, 

forest  industries  questionnaire,  924. 

location  of  oil  and  gas  property,  880-888. 

oil  and  gas  proper^  on  which  depletion  claim  is  made,  463. 

MABINB  C0BP8, 

inclusion  in  military  or  naval  forces,  31. 

MABINE  IN8UBANCE  COMPANIES, 
special  deductions,  182. 

MABKET  ASSOCIATIONS, 
exemptions,  219. 

MABKET  PBICE, 

basis  for  determining  gain  or  loss  from  sale  of  property,  256. 

defined,  251-253. 

of  property  acquired  prior'  to  March  1,  1913,  257. 

MABBJET  VALUE, 

determining  gain  or  loss  in  exchange  of  property 'for  stock,  266. 
of  land  sold  in  lots  apportioned  as  of  value  March  1,  1913,  274. 
of  securities  on  March  1,   1913,  258. 
of  stock  or  securities  concerned  in  exchange  of  property,  262. 

MABBIAGE  SETTLEMENT, 

principal  paid  thereunder  not  subject  to  tax,  325. 

MABBIED  WOMEN, 

See  Husband  and  Wits. 
citizenship,  33. 

MABYLAND  AND  PENNSYLVAI^A  GBOUND  GBANT, 
deduction  of  payment,  361. 

MASSACHUSETTS  TBUSTS, 

stamp  tax  on  certificates,  753. 
stamp  tax  on  transfer  of  stock,  759. 
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MA8TEB  AND  SEBVAI^T, 

deduction  of  expense  of  fidelity  insurance,  345. 
duty  of  employer  of  alien,  609. 
insurance  on  employes  as  deduction,  337. 

MATERIALS, 

deduction  of  cost,  341. 

MEAT  MARKETS, 

included  in  child  labor  tax,  828. 

MEDIAN, 

average  percentage  of  pre-war  income  and  pre-war  invested  capital. 

954. 
tables,  agricultural  and  depende^nt  pursuits,  955. 

carriers  and  public  utilities,  963. 

chemical   industries,    955. 

financial  institutions,  962. 

iron  and  steel  industries,  956. 

liquor  and  beverage  business,  958. 

lumber  and  wood  working  industry,  958. 

manufacturing   foods  and  food  preparations,  956. 

metal   and  metallurgical  extractions,   959.     . 

mining  industry,  955. 

paper    manufacturing,    printing,    bookbinding    and    publishing 
business,  959. 

special  manufacturing  industries,  961. 

stone,  clay  and  glass  industry,  960. 

textile  industries,  960. 

trading  and  miscellaneous  companies,  963. 

MERCANTILE  AOCJOUNTS,  "" 

withholding  at  source,  601. 

MERCANTILE   STORE, 

not  included  in  child  labor  tax,  828. 

MERCHANDISE, 

gross  income  defined,  248. 

payment    therefor    not    included   in    requirement    for   information   at 

source,  588. 
sale  on  installment  plan,  determination  of  gain  or  loss,  269-274. 

MERCHANDISING, 

inventories,  method  of  determining  net  income,  250. 
required  as  method  of  accounting,  490. 

MERGER^ 

gain  or  loss  on  merger  of  corporations,  261. 
returns  by  corporations  merged  during  year,  159. 

METAL  AND  METALLURGICAL  EXTRACTIONS,  , 

table  of  average  percentages — median,  959. 

METHODS  OF  ACCOUNTING, 
accrual  charges,  489. 

approved  standard  methods  regarded  as  clearly  reflecting  income,  490. 
bank  discount,  492. 
basis  of  actual  receipts,  488. 
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change  iii^  aecoimtiiig  period^  494. 

changing  basis  for  computation  of  net  inecMne,  493.    , 

computation  of  net  income^  487-495. 

consolidated  returns,  491. 

first  returns,  494. 

fiscal  jear  ending  in  1919,  494. 

no  uniform  method  prescribed,  490. 

reporting  deductions  upon  accrual  basis,  488. 

reporting  income  upon  accrual  basis,  488.  ^ 

reserves  to  meet  liabilities,  489. 

when  items  should  be  reported,  491. 

MILEAGE, 

when  inehided  in  ineome  of  federal  officers,  243. 

MILITARY  OB  NAVAL  POBCES,' 
defined,  31,  966. 

MILITABY  SEBVIGB, 

compensation  received  exempt  from  gross  ineome,  234. 

extension  of  time  for  return  of  income,  504. 

returns  of  income  by  persons  in  Military  Service  filed  at  Baltimore, 

500. 
verification  of  returns  of  ineome  by  persons  in  service,  508. 

fiflLLS, 

employment  of  children  subject  to  child  labor  tax,  827,  831,  832. 
inspection  under  child  labor  tax  law,  836. 

MIMEOGRAPH   LETTERS, 
effect  as  decisions,  7. 

MIKES  AND  MINERALS, 

charges  to  capital  and  to  expense,  439. 

computation  of  allowance  for  depletion  of  mines,  43L 

deduction  for  depletion^  427. 

depletion  of  mines  based  on  advance  royalty,  437. 

determination  of  cost  of  deposits  on  question  of  depletion,  429. 

determination  of  fair  market  value  of  deposits  on  question  of  deple* 

tion,  430. 
determination  of  quantity  of  ore  in  mines  on  question  of  depletion, 

436. 
discovery,  439. 

employing  children  subject  to  tax,  827. 
inspection  under  child  labor  tax  law,  836. 
maximum  rates  of  excess-profits  tax,  655. 

questionnaire,  for  ascertaining  cost  of  property  as  of  date  of  acquisi- 
tion, 907. 

for  ascertaining  value  of  property  as  of  March  1,  1913,  or  any 

other  specified  date,  909. 
for  computation  of  profit  or  loss  from  sale  of  capital  assets, 

919. 
for  depletion,  917. 
for  depreciation  of  mines,  918. 
for  proof  of  bona  fide  sale  of  mine  property,  918. 
for  proof  that  prindpiJ  value  of  mine  has  been  demonstrated  by 

exploration  and  discovery  work,  921. 
on  addition  to  capital  account,  915.        i 
on  proof  of  discovery,  916. 
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rate  of  surtax  on  bona  fide  sales^  20. 

revaluation  of  deposit  not  allowed,  430. 

royalties  received  subject  to  income  tax,  289. 

rule  as  to  depletion  as  to  lessees  under  prior  lawB,  435. 

rule  as  to  depreciation  as  to'  mines  under  1916  law,  434. 

shares  of  stock  as  interest  in  property,  21. 

stamp  tax  on  mining  deeds^  773. 

statement  to  be  attached  to  return  where  depletion  of  mines  claimed. 

438. 
withholding  tax  of  employee  of  mining  contractor  at  source,  610. 

MINING, 

forms  required  for  returns  of  income,  506. 

gross  income  defined,  248. 

table  of  average  percentages — median,  955. 

MINORS, 

returns  for  taxation,  37. 

by  guardian  of  minor,  88. 

MISTAKE, 

as  to  age  of  child  under  child  labor  tax  law,  835. 
payment  of  taxes  under  mistake,  533. 

MODEIiS, 

deduction  for  depreciation,  405. 
deduction  of  loss  of  cost,  380. 

MONEY, 

income  may  be  received  in  equivalent  of  cash,  231. 

intended  by  "income,"  226. 

received  as  gift  exempt  from  income  tax,  325. 

MOOT  QUESTIONS, 

decisions  by  bureau  of  internal  revenue,  8. 

MORRIS-PLAN  BANKS, 

stamp  tax  on  certificates  of  deposit,  767. 

MOBTOAOES, 

See  Conveyances. 
deduction  of  interest  on  real  estate  mortgages,  361. 
deduction  of  loss  on  foreclosure,  386. 
foreclosure  receivers  as  fiduciares,  72. 
income  to  partnerships  withheld  at  source,  112. 
interest  on  mortgage  assumed  by  municipality  subject  to  incMne  tax, 

285. 
not  subject  to  stamp  tax,  781. 

stamp  tax  on  conveyance  by  mortgagor  to  mortgagee,  773. 
stamp  tax  on  mortgage  guaranty  policies,  747. 

MOVING   PICTURE    BUSINESS, 

not  included  in  child  labor  tax,  828. 

MUNICIPAL  COBPOBATIONS, 

compensation  paid  special  counsel  subject  to  income  tax,  246. 
interest  on  obligations  not  subject  to  income  tax,  283. 
no  stamp  tax  on  deeds  given  by  or  to,  774. 
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MUNITION  MANUFACTUBERS  TAX, 

adjustment  of  allowance  for  amortization^  685. 

MUTUAL  INSURANCE  COMPANIES, 
capital  stock  tax,  724. 
special  deductions,  182. 

MUTUAL  ORGANIZATIONS, 
exemption  212,  217. 


MUTUAL  SAVINGS  BANKS, 
exemption,  211. 


N 


NAME, 

effect  of  change  of  corporate  name^  159. 

NATIONAL  BANKS, 

examination  of  books  to  ascertain  correctness  of  return,  583. 

NATIONAL  FARM  LOAN  ASSOCIATIONS, 
exemptions,  221. 

dividends  and  interest  from  tax,  293. 
interest  not  subject  to  income  tax,  282. 

NATURAL  GAS, 

See  Oil  and  Gas. 

NATURAL  GAS-GASOLINE  COMPANIES, 

estimates  of  depreciation  of  equipment,  876. 
table  of  depreciation  of  equipment,  878. 

NATURALIZATION, 

effect  of  filing  declaration  of  intention  to  become  citizen,  41. 

NAVAL  SERVICE, 

compensation  received  exempt  from  gross  income,  31,  234. 

extension  of  time  for  return  of  income,  504. 

returns  of  income  by  persons  in  naval  service  filed  at  Baltimore,  500. 

verification  of  returns  of  income  bv  persons  in  service,  508. 

atamp  tax  on  passage  tickets,  782. 

NET  INCOME, 

ascertainment  for  excess-profits  tax,  698. 
basis  of  tax,  225,  226. 

changing  basis  for  computation  of  net  income,  493. 
computation  for  fiscal  year  of  partnerships,  118,  119. 
commutation  of  excess-profits  tax  of  personal  service  corporation,  647. 
consideration  of  distributable  income,  83. 
consolidated  net  income  of  affiliated  corporations,  167. 
corporate  defined,  987. 
•  credits,  11. 
deductions  from  gross  income,  M. 

nonresident  alien  in  computing  net  income,  50. 

profits  paid  to  employe  on  profit  sharing  contract,  113. 
defined,  10,  236. 

in  income  tax  law,  973. 
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NET  INCX)ME— Cont. 

equivalent  of  commercial  net  income,  332. 

estates  or  trusts,  80. 

foreign  corporations,  190. 

how  computed,  10. 

individuals  subject  to  tax,  12. 

method  of  accounting  in  computation  of  net  income,  487-495.        ^ 

method  of  determining  for  excess-profits  tax,  689. 

of  partnerships^  113. 

distributive  share  included,  106. 
place  of  report  of  non-residents,  11. 
provision  in  war-profits  and  excess-profits  tax,  1003. 
rate  of  normal  tax,  19.  • 
reports,  11. 
when  subject  to  surtax  and  excess-profits  tax,  236. 

NET  LOSSES, 

deduction,  388. 

provision  in  income  tax  law,  968. 

NET  PBOFITS, 

liability  of  partner  for  share  of  income  tax,  111. 

NBWSPAPEB  PLANTS. 

included  in  child  labor  tax,  828. 

NOMINAL  STOCKHOLDERS, 
defined,  62. 

distinguished  from  fidueiarv,  63. 

duty  where  identity  of  real  stockholder  not  disclosed,  63. 
incentive  to  disclosure  of  actual  owner,  67. 
liabilities  under  1918  law,  64. 
not  withholding  agents,  63. 
procedure  where  actual  owner  is  resident,  65. 
procedure  where  actual  stockholder  a  nonresident,  66. 
procedure  where  resident  and  actual  owner  not  resident,  65. 
procedure  where  stockholder  nonresident  and  actual  owner  resident, 

67. 
status,  62. 
trust  companies  holding  certificates  issued  to  bearer,  68. 

NONCOLLECTIBLE  TAXES, 

claims  for  abatement,  577. 

NONRESIDENT, 
defined,  59. 

NONRESIDENT  ALIENS, 

See  Aliens. 
abatement  and  refund,  55. 
allowances  of  credits  for  normal  tax,  480. 
allowance  of  deductions,  339. 
allowances  to  nonresident  alien  employees,  481. 
country  defined,  479. 
credits,  computation  of  normal  tax,  51. 

dividends  credited  for  purposes  of  normal  tax  on  return  of 

total  income,  296. 
personal  exemption,  52. 
received  on  dividends,  299. 
tax  withheld  at  source,  51. 
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deductions  allowed,  in  eompntiiig  net  incomei  50. 

businesa  expenses,  5L 

taxes,  362. 
determination  of  status.  35. 

dividends  received  thereoj  subject  to  normal  tax,  298. 
duty  to  file  return  of  total  income,  20. 

effect  of  eoming  into  United  States  with  intention  becoming  resi- 
dent, 41. 
effect  of  failure  to  file  return,  55. 
effect  of  prolonged  residence  of  citizens  abroad,  41. 
exemptions,  30. 

dependent  on  imposition  of  income  tax  in  home  countr^r,  20. 

diiddends  fr<mi  foreign  corporations,  45. 

dividends  received  through  fiduciaries  or  partnerships,  45. 

interest  upon  obligations  of  United  States,  46. 

salaries    for    extra-territorial    services    paid    by    resident     em- 
ployers, 47. 
extension  of  time  for  returns  of  income,  54,  503-504.  * 

extent  to  which  taxable,  42. 
fprms  required,  506. 

inclusion  in  return  of  statement  to  obtain  refund,  53. 
income,  from  business  branches,  44. 

from  partnership^  where  taxed,  124. 

from  sources  in  possessions,  9. 
information  at  source  concerning  payments  to  nonresident  aliens,  589. 
liability  of  agent  for  incorrect  return,  54. 
list  of  countries  having  income  tax  law,  479. 
method  of  payment  of  tax,  55. 

necessity  of  affirmative  act  by  nonresident  native  to  change  status,  41. 
no  credit  for  taxes  paid,  484. 
normal  tax  credits,  479. 
personal  exemption,  481. 

to  nonresident  alien  employees,  481. 
place  of  filing  return,  54. 

presumptions  from  nonresidence  of  aliens  in  this  country,  41. 
rate  of  normal  tax,  19. 
rate  of  taxation,  43. 
residence  of  alien  seamen,  42. 
resident  agents,  56-67. 
restriction  of  tenn  to  individuals,  40. 
returns,  52. 

by  agents,  38,  53. 

for  nonresident  alien  beneficiaries,  88. 
right  to  claim  exemptions,  12. 

status  of  persons  living  in  United  States  possessions,  40. 
taxation  of  income,  interest  on  bank  deposits,  47. 

from  partnership,  49. 

from  rent,  49. 

from  rovalties,  49.  ' 

from  sale  of  property,  49. 

from  source  within  United  States,  43. 

interest  on  notes  and  bonds,  46. 

of  corporate  dividends,  45. 

of  income  from  fiduciaries,  48. 

of  persons  living  in  possessionB,  37. 

wages  of  alien  seamen,  47. 
time  of  fifing  returns,  54. 
who  are,  36,  40. 
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withholding  <at  source  of  income  paid  nonresident  alien,  112, 114. 
withholding  tax  at  source,  606. 

NONBESIDENT  ENEMIES, 

extension  of  time  of  filing  returns  of  income,  504. 

NONBESIDENT  FOBEIGN  COBPOBATIONS, 
definition,  597. 
extension  of  time  for  returns  of  income,  503,  504. 

NOBMAL  TAX, 

See  SuBTAx. 
collection  at  source  through  resident  a^ent,  57. 
credits  allowed  partnership,  115-118. 
credits  in  computation  against  nonresident  alien,  51. 
deduction  of  exemptions,  13. 
deductions  to  determine  net  income,  19. 
defined,  13. 
distinction  between  income  subject  to  normal  tax  and  income  sabjeet  to 

surtax,  13n. 
exemption  of  U.  S.  and  War  Finance  Corporation  bonds,  116. 
illustration  of  method  of  computation^  25. 
imposed  on  net  income  less  credits,  332. 
liabilil^  of  resident  agent  for  nonresident,  56. 
nonresident  aliens  on  income  from  corporate  dividends,  45. 
payable  on  distributive  shares  of  partners,  115. 
provision  against  individuals  in  tax  law,  970. 
rates,  13,  19,  20. 
subjection  of  salaries  of  corporations  thereto,  238.  ^ 

NOBMAL  TAX  CBEDITS, 
credit  of  interest,  476. 
date  determining  exemption,  478. 
dependents,  478. 
husband  and  wife,  477. 
nonresident  alien  individual,  479. 
personal  exemptions,  475-482. 

of  nonresident  aliens,  481. 

specific  exemptions,  476. 

NOTABT  PUBLIC, 

exemption  from  stamp  tax  on  bonds,  748. 
verification  of  return  of  income,  507. 

NOTES, 

See  Stamp  Tax. 
payments  in  form  of  notes  taxable  income,  232,  233. 
received  in  exchange  for  services  included  in  income,  242. 
when  returnable  as  income,  231.  ' 

NOTICE, 

for  payment  of  tax,  521. 

of  failure  to  make  returns  may  be  served  upon  agent,  499. 

of  lien  for  unpaid  taxes,  546. 

required  to  create  lien  for  unpaid  tax,  547. 

servioe  by  mail  of  notice  of  payment  of  tax,  522. 


1114  INDEX 

I 
I 

[Beferences  are  to  pages.] 

O 

OATH, 

adminlBtration  bj  Board  of  Review  and  Appeal,  6. 

by  intemid  revenue  officers,  578. 
return  by  fiduciary,  87. 
returns  of  foreign  corporations,  206. 

OBLIGATIONS, 

interest  on  obligations  of  governmental  subdivision  exempt   from   tax, 
277,  283. 

OBLIGATIONS  OF  TKB  tlNITED  STATES, 
information  at  source  not  required,  589. 

interest  thereon  not  included  in  requirements  for  information  at  source. 
688. 

OBSOLESCENCE, 

See  Depbxoiation. 
deduction,  413. 

in  case  of  distillers  ai^d  liquor  dealers,  415. 
in  1916  law,  413. 
definition,  413. 
method  of  determining,  414. 

OCCUPATIONAL  TAXES, 

capital  stock  taxes,  732. 

OFFICE  EMPLOYEES, 

when  included  in  child  labor  tax,  828,  829. 

OFFICE  FUBNITURE, 

deduction  of  amount  expended  for  renewal,  342. 

OFFICERS, 

compensation  of  federal  officers  and  employees  subject  to  tax,  242. 
compensation  of  state  officers  and  employees  taxable,  245. 
exemption  of  salaries  of  public  officers,  32. 

OFFICES, 

employment  of  children,  when  included  in,  child  labor  tax,  828,  829. 

OIL  AND  GAS  WELLS, 

*' capital  sum"  and  ''invested  capital,"  442. 

capital  sum  for  deduction,  441. 

charges  to  capital  and  to  expense,  in  case  of  oil  and  gas  wells  claiming 

deduction  for  depletion,  466. 
cost  of  development  as  allowance  of  capital  sum,  442. 
cost  of  property  as  allowance  of  capital  sum,  442. 
cost  production  data,  892. 
deduction,  for  depletion  of  wells,  427. 

of  expense  incident  to  development  and  operation,  355. 

of  losses,  383. 
depletion,  441. 

apportionment  of   deduction   for   depletion  between  lessor  and 
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OIL  AND  GAS  WELL6— Cont. 

apportionment  of  depletion  of  gas  among  various  sands,  457. 

before  1916,  469. 

capital    recoverable    through    depletion    allowances    in    case    of 

lessee,  444. 
capital    recoverable    through    depletion    allowance    in    case    of 

owner,  443. 
closed-pressure .  method   of    determining   depletion    of   gas    well, 

454,  456. 
comparison  with  life  history  of  similar  gas  wells,  452.  / 
computation  of  decline  in  open-flow  capacity,  452. 
computation  of  allowance  for  depletion   of,  431,  449,  451. 
'  .computation  of  depletion  allowances  for  combined  holder  of  oil 
and  gas  wells,  459,  460. 
computation  of  depletion  allowances  where  quantity  of  oil  or  gas 

uncertain,   460. 
computation  of  depletion  on  pore-space  method,  453. 
indication  of  depletion,  453. 
maps  of  property  in  claim  therefor,  463. 
questionnaire,  901. 

statement  to  be  attached  on  claims  for  depletion,  461. 
''unit  cost"  method  of . determining  depletion  of  natural  gas, 

454. 
valuation   for  depletion   allowances,  465. 
depredation,  determination*  of  cost   deposits,  446. 
equipment,  869. 
inventory  of  physical  property  and  depreciation  as  of  date  of 

valuation,   896. 
of  iniprovements,  467. 
of  physical  properly,  468. 
questionnaire,   902. 
details  of  production  and  the  performance  record  of  gas  wells,  462. 
determination  of  quantity  of  oil  and  gas  in  ground,  448. 
discovery,  464. 

estimating  future  production  by ,  production   curves,  864. 
estimation  of  recoverable  underground  reserves  of  oil,  860. 
fair  market  value  of  oil  and  gas  properties,  447. 
forms  required  for   return  of   income,  .506. 
maximum  rate  of  excess-profits  tax,  655. 
meaning  of  terms,  465. 

method  of  estimating  recoverable  reserves,  448. 
necessity  for  keeping  gas  well  pressure  records,  459.  i 

proof  of  discovery  of  oil  and  gas  wells,  465. 

questionnaire,  for  ascertaining  cost  of  property  as  of  date  of  acquisi- 
tion, 879. 

for  ascertaining  value  of  property  as  of  March  1,  1913,  or  any 

other  specified  date,  887. 
for  proof  that  principal  value  has  been  demonstrated  by  explora- 
tion and  discovery  work,  905. 
for  proof  of  bona  fide  sale,  903. 
on  addition  to  capital  account,  899. 

on  computation  of  profit  or  loss  from  sale  of  capital  assets,  904. 
on  proof  of  discovery,  900. 
seasons  for  testing  gas  wells  for  closed-pressure,  457. 
shares  of  stock  as  interest  in  property,  21. 
surtax  on  bona  fide  sales,  20. 
tables  for  average  production,   863. 
table  of  production  and  value  of  gas. 
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the  appraisal-curve  method  of  estimating  prodnctioi^  86i. 
valuation  of  fee  under  leaaCj  448. 

OPTION, 

.    no  stamp  tax,  774. 

OEB, 

See  Minis  and  Minekals. 

OVEB  HEAD  CHARGES, 

not  to  be  included  in  inventories  in  determining  net  iDteome,  251. 

OWNERSHIP  CERTIFICATE, 

fiduciaries  and  joint  owner,  618. 

for  foreign  items  of  information  at  source,  590. 

forms,  613. 

where  no  withholding  is  required,  615. 
where  withholding  re(]^uired,  614. 
interest  coupons  without  certificate,  616. 
interest  on  registered  bonds,  616. 
necessity  and  essential,  612. 
treated  as  returns' of  information  at  source,  59L 
use  of  substitute  certificates,  615. 


PAPER  MANUFACTURING, 

table  of  average  percentages — median,  959. 

PARCEL  POST, 

stamp  tax  on  packages,  781. 

PARENT  AND  CHILD, 

allowance  to  children  as  item  of  business  expense,  350. 
presumption  of  emancipation  of  minor  child,  70. 
returns  of  income  of  miners,  498. 

PARTITION, 

reports  hj  receivers  in  partition  proceedings,  85. 

PARTNERS, 

adjustment  of  income  taxes  after  dissolution^  118. 
distributive  shares  required  to  be  included  in  income  return,  114. 
liable  for  income  tax  on  shares  of  profits,  111. 
proportionate  eredits  of  exempt  interest,  116. 

PARTNERSHIP, 

adjustment  of  income  tax  after  dissolution,  118. 
analogy  to  personal  service  corporations,  127. 
associations  included,  109. 

banks  considered  as  partnership  in  determining  income  tax,  109. 
capacity  to  act  as  fiduciaries,  69. 

certain  partnerships  construed  to  be  corporations,  108. 
certificate  required  to  be  filed  to  establish  status,  112. 
bairns  in  abatement,  398. 
collection  of  tax  at  source,  125. 

Commissioner  of  Internal  Revenue  may  direct  manner  of  aoeonnting, 
118. 
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consisting  of  eorporationB,  111. 

credits  allowed  tor  normal  tax,  115-118. 

apportioned  to  partners^   116. 

to  alien  residents  for  taxes  paid,  118. 
deductions,  113. 

of  insurance  premiums,  114. 
defined  and  classified^  106-111. 
determination  of  distributive  share,  116. 
distinguished  from  assoeiatipns,  716. 
distinguished   from   corporations,    138. 
distribution  of  profits,  114. 

distributive  shares  constructively  received  and  taxable,  229.    ' 
dividends,  109. 

of  limited  partnerships  taxable  as  dividends  of  corporation,  109. 

received  by  partnersnip  when  taxable,  298. 
domestic  and  foreign^  106. 
duty  in  paying  out  income,  112,  126. 

effect  of  faUure  to  disclose  status  as  nominal  stockholder,  67. 
examination  of  records,  123. 

to  ascertain  correctness  of  return,  583. 
excess-jprofits  tax  on  incorporation  of  business,  707. 
exemption  from  excess-profits  tax,  645. 
fiscal  year  for  computation  of  income,  118,  119. 
foreign  partnerships,  classified,  124. 

not  taxable  unless  as  corporations,  124. 

returns,  123. 
forms  required  by  a  receiver,  506. 
general  partnerships,  110. 

income  from  non-resident  alien  partnership,  where  taxed,  124. 
^   joint  ownership  or  joint  adventure,  110. 
liability  for  income  tax,  106-126. 
limited  partnership,  10/. 

as  corporation,  717. 

as  partnership  for  capital  stock  tax,  716. 
method  of  taxation,  15. 
net  earnings  of  limited  -  partnerships   considered  as  dividends  and 

subject  to  income  tax,  292. 
net  income,  113. 
net  losses  of  partnership,  120. 
no  distinction  between  domestic  partnerships  operating  at  home  or 

abroad,  111. 
partners  credited  with  proportionate  share  of  taxes  pttid,  117. 
penalties,  123. 

attempts  to  evade  tax,  556. 

failure  to  pay  tax,  550. 
procedure  in  collecting  income,  112,  125. 
proceeds  of  life  insurance,  113. 
profit  sharing,  113. 
profits,  earned  prior  to  March  1,  1913,  121. 

to  be  reported  by  partners,  114. 
pro-rating  of  donations,  335. 

provisions  for  deductions  in  income  tax  law,  979. 
provisions  for  return  in  tax  law^  984. 
refund  of  excess-profits  tax,  645. 
report  of  undivided  annual  profits,  115. 
resident  agents  for  nonresident  aliens  and  foreign  corporations,  69. 
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retainB  required,  121-123. 

by  brokers,  123. 

for  income  tax,  106. 
taxability,  15. 

taxation  of  income  from  partnership  to  nonresident  aliens,  49. 
taxed  for  employment  of  child  labor,  827. 
time  of  filing  reports,  11. 

when  incapacitated  to  act  as  resident  agent,  60. 
withholding  salaries  at  source;  599. 
withholding  tax  at  source,  607. 

PAB  VALUE, 

See  Stamp  Tax;  WAB-PRonrs  and  ExoBBS-PRonTs  Tax. 
determination  of  gain  or  loss  in  exchange  of  stock,  264,  265* 

PATENTS, 

deductions,  depreciation,  404,  405. 

loss  of  cost,  380. 
determination  of  gain  upon  sale,  268. 
excess-profits  tax,  669. 

purchasers  of  patent  rights  as  resident  agents  for  nonresidents,  59. 
royalties  received  therefrom  subject  to  income  tax,  290. 
species  of  intangible  property,  661. 

PAT  ENVELOPE, 

necessity  of  showing  withholding  of  tax,  482. 

PAYMENT  OF  TAX, 

abatement  and  refund  of  taxes  erroneously  assessed  or  collected, 
I  562,  563. 

advance  payment,  520. 

authority  to  permit  deposits  of  treasury  certificates  for  conditional 

payment  of  tax,  526. 
by  certificates  of  indebtedness,  526. 
■  by  corporation,  171. 

for  affiliated  corporation,  161. 
by  farmers,  105. 

by  resident  agent  for  nonresident  principal,  62. 
capital  stock  tax,  735. 

procedure  with  respect  to  ceitificates  of  indebtedness,  526,  527. 
collectible  by  distraint,  548. 
excess  payment  of  tax,  527. 
extension  of  time  for  payment,  520. 

failure  to  pay  installment  of  tax  readers  whole  tax  due,  516. 
income  tax,  general  provisions,  516-551. 
interest  on  delinquent  taxes,  544. 
lien  for  unpaid  taxes,  546-548. 
medium  of  payment,  523-525. 
method,  17. 

by  nonresident  alien,  55. 
notice  and  demand,  521. 
penalties  in  addition  to  tax,  553. 

for  delay  in  paying  capital  stock  tax,  737. 
place,  34. 

procedure  when  taxpayer  contemplates  removal  or  concealment  of 
property,  549. 
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pToeedure  with  Tospect  to  eertifieatefl  of  indebtedness,  526,  527. 

reeeipta  for  payment  of  tax^  539,  540. 

recovery  of  taxet  paid,  529. 

suit  for  eoll^etion  of  taxes,  544, 

suit  for  recovery  of  taxes  after  payment,  518,  519. 

time  of  payment,  519. 

under  protest  and  duress  to  protect  rights  of  recovery,  315,  316,  532- 

539,  825. 
whole  tax  on  filing  return,  504. 

PAYMENTS, 

by  broker  to  customers  not  included  in  requirements  of  information 
at  source,  588, 

PENALTIES, 

against  fiduciaries,  91. 

attempts  to  evade  tax,  556. 

characterized  as  specific  and  ad  valorem,  552. 

collection  of  tax  by  levy  and  distress  upon  failure  of  payment,  517. 

compromise  of  penalties,  558-561. 

constitutionality  of  statute  providing  for  examination  and  production 

of  books,  580. 
corporations  for  violation  of  law,  174. 
delay  in  paying  capital  stock  tax,  737. 
failure  to  file  return,  552,  553. 

for  capital  stock  tax,  736. 
failure  to  file  returns  or  pay  child  labor  tax,  837. 
failure  to  pay  tax,  556,  557. 
false  returns,  554. 

for  capitlil  stock  tax,  737. 
farmers  for  violation  of  law,  105. 
fine  or  imprisonment  of  officer  of  corporation  or  member  of  partner 

ship  for  false  returns,  555. 
for  delay  in  collection  Of  unauthorized  medium  of  payment,  524 
for  delay  in  payment  of  tax,  556,  557. 
for  divulging  information,  556. 

for  permitting  inspection  of  returns  by  public,  511. 
foreign  corporation  violating  capital  stock  tax  law,  737. 
fraudulent  reltumB. 

intentional  neglect  or  refusal  to  make  returns,  553. 
partnership  for  failure  to  make  returns  or  pay  tax,  123. 
provisions  in  text  of  income  tax  law,  996. 
returns  of  information  at  source,  593. 
returns  of  withholding  agent,  556. 
statute  of  limitations.  557. 
violations,  excess-pronts  t^  law.  713. 
foreign  corporations,  207. 
of  stamp  tax  law,  816. 

PENSIONS, 

deduction  as  business  en>^nse,  853. 
when  subject  to  tax,  323. 

PEBOENTAGBS, 

See  Median. 

PBB  DIEM, 

allowances  included  in  income  of  federal  officers,  243. 
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PEB80N, 

defined,  965. 

PERSONAL  EZEMPnONS. 

See  EzxicPTiONS. 

PBBSONAL  INJURIES, 

amount  received  as  damages  not  subject  to  income  ta:^  320. 

PERSONAL  PROPERTY, 

See   PB0PEBT7. 

received  as  gift  exempt  from  income  tax,  325. 

PERSONAL  SERVICE  CORPORATIONS, 

activity  of  stockholders  in  conduct  of  affairs,  129,  130. 

analogy  to  partnership,  127. 

application  of  different  tax  rates  in  case  of  fiscal  year  ending  in 

1919,  134. 
capital,  131. 

change  of  ownership  of  stock,  130. 

computation  of  taxes  on  net  income  of  partial  corporations^  647. 
credits  allowed  stockholders,  134. 
defined,  128,  966. 
distributive  shares  of   stockholders,   133. 

constructively  received  and  taxable,  229.  * 

dividends,  132. 

after  credits  deducted  from  net  income,  236. 

upon  which  partnership  is  allowed  credit,  115. 

when  subject  to.  tax,  296,  297. 
effect  of  ownership  of  stock  by  another  corporation,  128. 
exclusion  of  certain  corporations  from  term,  128. 
exemption,  221. 

from  excess-profits  tax,  646. 
earnings  are  termed  commissions  or  fees  not  controlling  distinetioii, 

129. 
formation  to  evade  surtaxes,  135. 
ffains  and  profits  from  government  contracts,  128. 
mference  from  use  of  capital,  131. 
liability  to  income  tax,  174. 

may  include  limited  partnership  in  Michigan,  108. 
meaning  of  term  capital,  131. 

method  of  determining  distributive  ehare  of  net  income,  134. 
nature,  14. 

necessity  that  earnings  by  derived  for 'personal  service,  129. 
refund  of  excess-profits  tax,  646. 

rendition  of  services  in  more  than  one  kind  of  bosinesa,  129. 
returns,  132. 

information  at  source, '594. 
stock  dividends,  defined,  310. 
stock  interest  required,  130. 
taxability  as  partnerships,  15. 

taxation  of  stockholders  on  distributive  shares,  128. 
taxation  of  stockholders  with  fiscal  year  ending  in  1919,  134. 
withholding  tax  at  source,  706. 

PERSONAL  SERVICES, 

compensation,  for  cancellatioB  of  debt  included  in  income,  241. 
for  promissory  norte  included  in  income,  242. 
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PEBSONAL  SEBVICES— Cont. 
^  in  any  form  taxable  income ,  232. 

included  in  gross  income.  237-247. 
rendered  prior  to  March  Ist,  1913,  paid  for  thereafter,  ineladed  io 
income^  242. 

PHILIPPINE  ISLANDS, 

authority  of  legislature  to  enact  income  tax  law,  10. 
inapplicability  of  income  tax  law,""  9. 
stamp  tax  on  time  drafts  covering  shipment  from,  798. 
status  of  corporations,  143. 

taxation  of  individuals  between  United  States  and  Philippine  Islands, 
37. 

PHYSICAIi  PBOPBBTY, 

deplreciation '  in  connection  with  oil  and  gas  wells,  468. 

PIPE  LINE, 

estimate  of  depreciation  in  oil  industry,  871. 

PLANTATIONS, 

See  Fabicess. 
employment  of  children  in  production  of  cane  for  sugar  milla  not 
included  in  child  labor  tax,  829.  ^ 

PLAYING  CABDS, 

sale  without  paying  stamp  tax,  817. 
stamp  tax,  783. 

PLEDGES, 

stamp  tax  on  i^otes  secured  by  pledge  of  United  States  Securities,  799. 

POBTO  BICX), 

authority  of  legislature  to  enact  income  tax  law,  10. 

inapplicability  of  income  tax  law,  9. 

stamp  tax  on  time  drafts  covering  shipment  from,  798. 

status  of  corporations,  143. 

taxation  of  individuals  between  United  States  and  Porto  Bico,  37. 

POSTAGE, 

not  deductible,  366. 

POSTAL  SAVING  ACCOUNTS, 

interest  thereon  exempt  from  income  tax,  282. 

POWEB  OP  ATTOBNBY, 

appointment  of  fiduciaries,  70. 

necessary  to  secure  copy  of  returns  of  income  by  corporation,  513. 
resident  agent  for  nonresident  aliens  and  foreign  corporations,  59. 
stamp  tax,  784. 

no  stamp  on  power  to  pay  poll  taxes,  786. 

when  aceruea,  788. 

POWEB  OP  SALE, 
stamp  ta^  786. 

PBEFEBBED  STOQK, 

deduction  by  corporation  of  amount  paid  to  redeem,  152. 

P.  T-— 71 
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PREMHTMS, 

information  at  Booiee  coneezning  premiuma,  586^  587. 

PBESENT  WAB, 
defined,  966. 

PRESIDENT  OP  UNITED  STATES, 
compensation  taxable,  245. 
ezeipption,  32. 
may  order  copies  of  tlie  income  sent  a  corporation,  513. 

PRESUMPTIONS, 

as  to  source  of  dividends,  300. 

citizenship  of  naturalized  person  residing  abroad,  41. 

PREWAR  PERIOD, 

determination  of  invested  capital  for  excess-profits  tax,  692. 
meaning  of  term  in  exce88-i]lh)fit8  tax  law,  651. 

PRINCIPAL  AND  AGENT, 

See  Agsnts. 

PRINTING  BUSINESS, 

table  of  average  percentages — mediwi,  959. 

PRIORITY, 

of  lien  for  unpaid  taxes,  547. 

PRIVILEGE  TAXES, 

capital  stock  tax,  732. 

PROCEDURE, 

corporation  issuing  tax-free  covenant  bonds,  624. 

for  assessment  of  taxes,  520,  521. 

in  paying  income  included  in  information  at  source,  592. 

when  ta^wyer  contemplates  removal  or  concealment  of  property,  549. 

PRODUCE, 

See  Fakmxbs. 
penalties  for  making  sales  without  paying  taxes,  818. 
stamp  tax  on  sales  or  exchange,  789. 

PRODUCTION  CURVES, 

use  in  estimation  of  recoverable  underground  reserve  of  oil,  860. 

PROFESSIONAL  EXPENSES, 

See  BusiNsss  Expiksb. 
rent  for  residential  purpose,  341. 

PROFIT  AND  LOSS, 

questionnaire,  sale  of  capital  assets  of  mining  company,  919. 
sale  of  capital  assets  of  timber  company,  943. 

PROFIT  AND  SURPLUS, 

limitation  of  additions  to  surplus  under  excess-profits  tax  law,  672. 

PROFITS, 

computing  profits  of  partnerships,  113,  114. 
derived  from  sales  or  dealings  in  property,  255-276. 
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PBOriTB— Oont. 

determination  of  income  on  distributive  shares  of  partner,  115. 
dividends  paid  in  stock  considered  income  to  the  amount  of  profits 

distributed,  316. 
earned  by  partnership  prior  to  March  1,  1913,  121. 
from  business  trade  or  commerce  subject  to  tax,  248. 
gain  on  sale  of  patents  or  copyrights,  268. 
infomtation  concerning  profits,  586. 
returns  of  information  at  source,  593. 
rules  for  determining  profit  or  loss  on  stock  dividends,  317. 
surtax  on  stockholders  in  respect  of  undistributed  profits,  26. 
unreasonable  accumidation  to  prevent  surtax  on  disxe  holders,  28. 

PBOPIT  SHARING, 

deduction  as  business  expense,  350. 
determination  of  net  income  of  partnership,  113. 
included  in  gross  income,  238.  ^ 

withholding  at  source,  600. 

PBOMiaeOBY  NOTES, 

See  Stamp  Taz« 
definitions,  794.  v 

PROOr  OP  AGE, 

under  child  labor  tax  law,  834. 

PROPAGANDA, 

deduction  of  expense  as  item  of  business  expense,  346. 

PROPERTY, 

acquird  by  gift  exempt  from  income  tax,  325^ 

basis  for  ascertaining  gain  or  loss  from  sale  6r  exchange,  256. 

determination  of  cost  of  property,  258. 

determining  gain  or  loss,  on  exchange  of  property,  259,  260. 

on  rale  of  proper^  on  instalhnent  plan,  269-274. 

on  sale  of  real  estate  by  deferred  payments,  275,  276. 
dividends  taxable,  232. 

dividends  paid  in  securities  or  property,  305. 
exchange  of  property,  by  re-organization  or  dissolution  of  corporations, 
261-266. 

for  different  kinds  of  property,  261. 

for  stock,  266. 
income  from  sales  or  dealings,  255-276, 
increase  in  value  not  income,  224,  229. 
market  price  based  on  value  of  March  1, 1913,  257. 
profit  not  based  on  book  values,  257. 
proof  of  v«alue,  225. 

sale  of  real  estate  in  lots,  determination  of  gain  or  loss,  274. 
taxes  paid  on  property  by  vendee  subject  to  income  tax  against  vendor, 
329. 

PROTEST, 

payment  of  stamp  tax,  825. 

payment  of  tax  under  protest  to  protect  rights  of  recovery,  "315,  316, 
574,  826. 

PROXIES, 

stamp  tax,  800. 

when  accrues,  801. 

when  signed  by  two  or  more  stockholders,  801. 

who  may  affix,  801. 
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PUBLIC  OBLIGATIONS, 
no  stamp  tax,  800. 

PUBLIC  BEOORDS,' 
retnrna,  998. 

PUBLIC  SCHOOLS, 

salaries  of  teaelien  not  flobjeet  to  income  tax  when  paid  bj  state,  246. 

PUBLIC  UTILITIES, 

dednetions  allowed,  336. 

from  earnings  paid  to  state,  355. 
ezolnsion  of  income  derived  from  operation  l^  corporation,  145. 
exemption  of  income  derived  from  operation,  31. 
income  derived  from  public  utilities,  234. 
income  received  therefrom  operated  under  contract '  with  governmental 

subdivision  exempt  from  gross  income,  235. 
table  of  average  percentagee-Hnediani  963. 

PUBI4SHEB6,  ^ 

included  in  child  labor  tax,  828. 

Q 

QUABBIES, 

employing  children  subject  to  tax,  827,  831,  832. 
inspection  under  child  labor  tax  law,  836. 

QUESTIONNAIBES, 

addition  to  capital  account  of  gas  and  oil  companies,  899. 

addition  to  capital  account  of  mines,  915. 

ascertainment  of  cost  of  mining  property  as  of  date  of  acquisition,  907. 

ascertainment  of  cost  of  oil  and  gas  property  as  of  date  of  acquisition. 

879. 
ascertainment  of  value  of  property  as  of  March  1,  1913,  or  any  other 

specified  date,  887,  909. 
computation  of  profit  or  loss  from  sale  of  capital  assets,  904^  919. 
depletion  of  mines,  917. 
depletion  of  oil  and  gas  wells,  901,  902. 
depreciation  of  mines,  918. 
general  forest  industries,  923. 
proof  of  bonafide  sale  of  mine  property,  918. 
proof  of  bonafide  sale  of  oil  and  gas  property,  903. 
proof  of  discovery  of  mines,  916. 
proof  of  discoverv  of  oil  and  gas^  900. 
proof  that  principal  value  of  mine  has  been  demonstrated  by  prospeot- 

inff,  exploration  and  discovery  work,  921. 
proof  that  principal  value  of  oil  and  gas  wells  has  been  demonstrated 

by  prospecting,  exploration  and  discovexy  work,  905. 

B 

BACING  OBQANIZATION8, 
nonexemption,  211. 

BAILBOADS, 

capital  stock  tax  on  road  under  federal  control,  730. 
deduction  of  expenses  for  improvements,  342. 
liability  of  companies  under  federal  control,  174. 
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RATES; 

See  Stamp  Tax. 
application   of   different   rates   when   fiseal  year   of  personal   service 

corporations  ends  in  1919|  134. 
capital  stock  tax,  718. 

comparative  statement  of  normal  tax  ratesi  20. 
depreciation,  409. 
excess-profits  tax,  652. 

illustration  of  methods  of  compntationy  25. 
maximum  limit  of  excess-profits  tax,  654. 
normal  tax,  19. 
surtax,  21. 

tax   of   transportation   systems  under    federal   control,    175. 
war-profits  and  excess-profits  tax  for  1919  and  subsequent  year,  653. 

BAW  MATERIAL, 

concerned  in  valuation  of  inventories  in  determining  net  income,  252. 

REAL    ESTATE    CORPORATION, 

employed  to  appraise  city  property  not  exempt  from  income  tax,  247. 

REAL  PROPERTY, 

See  Propebtt. 
deduction  for  depreciation,  403. 

determination  of  gain  or  loss  on  sale  by  deferred  payments,  275,  276. 
received  as  gift  exempt  as  income  tax,  325. 

REBATES, 

deduction  of  losses  from  rebates,  389. 

RECEIPTS, 

actual  receipts  basis  of  income,  225-228. 
constructive  receipts  as  basis  of  income,  228-230. 
for  payment  of  tax,  539,  540. 
by  resident  agent,  62. 

RECEIPTS  AND  LIABILITIES, 

must  be  entered  on  books  on  same  basis,  488-492. 

RECEIVERS, 

duties  as  fiduciaries,  69,  71j  73. 

forms  required^  506. 

mortgage   foreclosure   receivers   as   fiduciaries,   72. 

returns,   by  receivers   in   partition  proceedings,   85. 

by  receivers  of  corporations,  154. 
stamp  tax  on  certificates  of  indebtedness,  767. 
stamp   tax  on   conveyance   by  receivers,   772. 

RECORDS, 

admissibility  in  proof  of  age  of  child  under  child  labor  tax  law,  834. 

authority  of  commissioner  to  examine,  12. 

examination  of  corporate  records,  174. 

keeping  by  individuals  partnerships  and  corporations,   12. 

kept  by  buyers  and  sellers  of  produce  for  stamp  tax  purpose,  809. 

sales  of  produce  or  exchange,  808. 

stamp  tax  on  records  required  in  case  of  sales  and  transfers  of  stock, 

802. 
timber  cutting,  936. 
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BECOVBBT  OP  TAXES, 

action  at  law  therefor,  529. 

interest  recoverable,  574. 

paid,  662-577. 

procedure    for   recovery,    529,    530. 

protest  and  duress  necessary  for  suit  to  recover  taxes,  674. 

suit  to  recovex^,  671. 

who  may  claim,  563. 

BED  GB088, 

no  deduction  to  corporation  for  contributions,  152. 

BEDEMPTION, 

deduction  for  redemption  of  trading  stamps,  346. 

preferred  stock  by  corporations,  152. 

stamp  tax  on  stock  redeemed  by  issuing  corporation,  763. 

BEFINEBIES, 

estimates  of  depredation  in  oU  industiy,  873. 

REFUND, 

See  Abatbmxnt  amp  Bxfund. 
claims  for  refund  of  sums  recovered  by  suit,  674. 
conclusiveness  of  order  of  commissioner,  566. 
costs  upon  recovery  of  taxes  paid,  576. 
denial  of  refund  not  constituting  duress,  533. 
excess  paid  by  foreign  corporations,  204. 
excess-profits  tax,  646,  646. 
limitations  upon  claim,  567. 

on  excess  payment  of  tax,  527. 
payment  of  stamp  tax  under  protest  and  duress,  825. 
procedure  for  claim  of  refund,  668. 
provisions  in  text  of  income  tax  law,  996. 
requisites  of  appeal,  569. 
stamp  tax  on  msurance  policies,  781. 
tax  erroneously  collected,  566-671 
taxes  collected  on  second  assessment,  544. 

BEGISTRATION,  , 

persons  making  sales  of  produce,  792,  808. 
stock  brokers  and  transfer  agents,  765,  802,  813. 

REGULATIONS, 

See  Treasury  Department. 
concerning  determining  gain  or  Idss  on  exchange  of  property  for  stocL 

266. 
concerning  foreign  items  of  information  at  source,  590. 
concerning  living  quarters  or  lodging  as  income,  240. 
concerning  stock  bought  at  different  prices,  258. 
concerning   taxability   of  stock  dividends,   311. 
determination  of  gain  and  loss  on  exchange  of  property,  260. 
partnerships,  apportioning  credits  and  exemptions,  116. 
distinction  between  domestic  and  foreign,  107. 
distinguishing  limited  partnerships,  108. 

RELEASE, 

excess  tax  withheld  at  source,  617. 

REIMBURSEMENT, 

for  actual  expenses  paid  by  government  not  included  in  income,  243. 
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EELIGIOUS  SOCIETIES,  ' 

exemptions,  214. 

BEMEDIES,       ' 

for  refund  or  reeovery  of  taxes  erroneously  paid,  518,  ^19,  562. 
for  over  assessment  of  taxes,  521. 

BEMOVAL, 

procedure    wh^n    taxpayer    contemplates    removal    or    concealment    of 
property,  549. 

RENEWALS, 

depreciated  property,  409. 

stamp  tax  on  renewal  of  note,  793. 

BENTS, 

See  Landlord  and  Tenant. 

deduction  as  professional  expense,  341. 

inclusion  in  gross  income  of  income  from  leased  corporate  property, 
146. 

information  at  source,  concerning  parent  of  rent,  586. 
foreign  items,  590,  591. 

paid  in  kind,  subject  to  income  tax,  288. 

payment  by  tenant  on  behalf  of  landlord,  subject  to  income  tax,  288. 

payment  t6  real  estate  agent  not  included  in  requirement  for  infor- 
mation at  source,  588. 

received  in  crop  shares,  return  for  tax,  231. 

reports  by  farmers,  98. 

subject   to  income  tax,  287,  288. 

taxation  to  nonresident  alien,  44,  49. 

withholding  at  source,  602. 

BEOBGANIZATION, 

adjustment  of  value  of  assets  for  excess-profits  tax,  682. 

gain  or  loss  upon  corporate  reorganization,  261. 

provision  relating  to  corporation  in  income  tax  law,  1007. 

BEPAIBS, 

deduction  of  expenses,  342. 

where  made  by  tenants,  343. 

BEPLACEMENT  FUND, 

See  Depreciation. 
income  from  replacement  fund  for  loss  when  subject  to  tax,  321,  322. 

REPOBTS, 

See  Beturns. 
by  revenue  agents  and  inspectors,  5. 
distributable  income  by  fiduciaries,  83. 
net  income,  11. 

« 

RESEBVES, 

classification,  667n. 

deduction  of  additions  by  insurance  companies,  180.  ^ 

distribution  out  of  reserve,  when  subject  to  tax,  304. 

efiPeot  of  reduction  on  excess-profits  tax,  691. 

estimation  of  recoverable  underground  reserves  of  oil,  860. 

inclusion  in  excess-profits  return  of  reserves  for  taxes,  667,  668. 

method  of  accounting  for  reserves  to  meet  liabilities,  489.    : 
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BESIDBI^CE^ 

domestic  corporationiiy  142. 

establishment  of  vessel  engaged  in  coastwise  trade,  42. 
of  members  of  partnership  not  affecting  its  status  as  domestic  or 
foreigni  107. 

BESIDENT  AGENTS, 

affidavits  in  returns  for  principal,  61. 

agent  of  taxpayer  as  weU  as  government,  59. 

application  of  1918  law  to  nominal  stockholders,  64. 

certificates  of  stock  issued  to  bearer,  68. 

disclosure  of  ownership  of  stock  held  by  nominal  stockholder,  65. 

distinction  between  withholding  and  resident  agents,  57. 

duties  and  liabilities,  60. 

for  nonresident  aliens  and  foreign  corporations,  56-67. 

function  to  insure  collection  of  surtax,  58. 

general  status,  56. 

lack  of  authority  under  present  law,  56. 

making  returns  for  nonresident  principal,  61. 

nominal  stockholders,  62. 

payment  of  tax  for  nonresident  principal,  62. 

personal  liability  for  tax,  56. 

procedure,  in  case  of  Dutch  administration  offices,  67. 

in  collecting  income  for  nonresidents,  6l. 

when  nominal  stockholder  is  resident  and  actual  owner  is  resi- 
dent, 65. 

where  nominal  stockholder  nonresident  and  actual  owner  resi- 
dent, 67. 

where  nominal  stockholder  resident  and  actua)  owner  nonresx- 
dent,  66. 
purchaser  of  patent  rights  from  nonresidents,  59. 
real  estate  a^nts  managing  buildings  owned  by  nonresidents,  59. 
resident  nominal  stockholders,  59. 
who  are  resident  agents,  59. 

BESIDENT  ALIENS, 

See  Aliens. 
partner  entitled  to  credits  for  taxes  paid  by  partnership,  117. 

EESTOBATION, 

expense  deducted,  337. 

RETAIL  STORES, 

drug  and  grocery  not  included  in  child  labor  tax,  828. 

BETROACrriVE  LAWS, 

constitutionality,  641. 
,  provision  in  income  tax  law,  64L 

^  retroactive  effect  of  rulings,  8. 

RETURNS, 

abatement  and  refund  of  taxes  paid  on  second  assessment,  56ft. 

affidavit  required  for  extension  of  tinffs,  504. 

agents,  497. 

amendment,  510. 

assistance  by  collectors,  508. 

attachment  of  statement  of  depletion  of  oil  and  gas,  461. 

authority  of  collectors  and  commissioner,  4. 
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brokers^  170,  997. 

by  citizen  residing  abroad,  34. 

by  fidudaries,  73,  86. 

by  mail,  501. 

by  resident  agent  for  nonresident  principal,  61* 

by  whom  filed,  496. 

capital  stock  tax,  733. 

a  public  record,  734. 

by  affiliated  corporations,  734. 

by  foreign  corporations,  735. 
change  of  accounting  period,  984. 
clearing  house,  812. 
consolidated  returns  b^  corporations,  160. 

foreign  corporations,  206. 
corporations,  156,  496. 

formed  during  year,  158. 

liquidating  during  year,  159. 
duty  of  resident  agent  of  nonresident  alien  and  foreign  corporation. 
^   60. 

effect  of  failure  to  file  by  nonresident  alien,  55. 
erroneous  returns  not  accepted,  509. 

exception  to  prescribed  penalties  for  failure  of  return,  553. 
excess-profit  tax, 

executors  -and  administrators,  89. 
extension  of  time,  11,  502-506. 

for  capital  stock  tax,  733. 
false  returns  and  penalties  therefor,  554. 

of  information  at  source,  555. 
farmers^  105. 
fiduciaries,  acting  in  more  than  one  estate,  87. 

except  receivers,  496. 
filed  under  child  labor  tax  law,  836. 
first  return  on  basis  of  fiscal  year,  494. 
for  beneficiaries  of  estates  or  trusts,  88. 
foreign  corporations,  205,  206. 
foreign  fiduciaries,  92. 
forms,  where  obtained,  506. 
for  stamp  tax  by  clearing  house,  806. 
fractional  part  of  year  by  corporation,  160. 
general  provisions,  496-515. 

gentlemen  farmers,  95. 
ow  signed  and  sworn  to  by  fiduciary,  87.  I 

husband  and  wife,  26,  37,  497.  I 

income  from  which  tax  is  withheld,  619. 

income  to  be  reported  by  beneficiary,  88.  ' 

incompetents,  496-499.  .1 

individual  returns,  496. 

inspection  of  returns,  by  government  officer,  511,  514. 
by  state  officers,  514. 
by  the  public,  511. 

of  corporations  offering  stock  to  public  sale,  513. 
insurance  companies,  183.  * 

intentional  neglect  or  refusal  to  make  returns,  553. 
in  what  cases  required  for  capital  stock  tax,  733. 
liability  of  agent  for  incorrect  return  for  nonresident  alien,  54,  57. 
last  due  date,  501. 
made  by  collectors,  508. 
minors,  496-498. 
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notice  of  failure  to  file,  510. 

not  required  of  exempt  organizations,  210. 

of  corporations,  512. 

of  dividends,  interest,  fees,  etc.,  aa  income,  227. 

of  exempt  income,  285. 

of  fiduciary,  512. 

of  ^ross  income  by  contractors,  248,  249. 

of  individuals,  512. 

of  stock  dividends  separate  from  xash  dividends,  316. 

omission  of  exemptions,  32. 

partnerships,  118,  123,  496. 

penalties  against  fiduciaries,  91. 

penalties  for  failure  or  refusal  to  make  capital  stock  tax  returns,  736. 

p^ialties  for  failure  to  file  return,  552,  553. 

penalties  for  filing  false  and  fraudulent  return  under  child  labor 

tax  law,  837. 
personal  service  corporations,  132,  496. 
persoi^s  making  sales  under  stamp  tax  law,  805. 
place  of  filing  by  nonresident  alien,  54.  ' 

property  acquired  by  gift  need  not  be  returned  as  income,  325. 
provision  for  returns  in  tax  law,  983. 
receivers  of  corporations,  154. 
report  of  income  payments  by  corporations,  170. 
required  of  dividends  received  by  nominal  stockholders,  299. 
required  to  be  filed  by  partnerships,  106. 
sales  of  produce  on  exchange,  808. 

second  assessment  on  false  or  fraudulent  returns^  544. 
single  and  married  men,  496. 
special  for  corporations,   169. 

foreign  corporations,   206. 
stamps  to  be  affixed,  812. 

statement  attached  to  return  on  claim  for  depletion  of  timber,  474. 
statement  of  contributions  to  charitable  organizations,  334. 
statistics  thereof,  515. 
taxpayer  required  to  make  return  of  true  Income  by  any  approved 

method  of  accounting,  490. 
tax  withheld  at  source,  616. 
tentative  returns,  505. 
time  of  filing,  17. 

by  nonresident  alien,  54. 

on  death  or  termination  of  tnist,  90. 
transactions  on  exchange  or  board  of  trade,  811. 
understatement  on  return,  509. 
use  of  prescribed  forms,  507. 
used  in  government  suits,  515. 
verification,  507. 

when  accounting  period  changed,  501. 
when  filed,  500,  501. 
when  required  of  fiduciaries,  86. 
where  filed,  500. 

REVALUATION, 

stumpage  to  determine  depletion,  472. 

REVENUE  ACT  OF  1916, 
definitions,  965. 
interest  deduction  by  corporations,  855. 


/ 


iin>BZ  1131 

[Beferences  are  to  pages,] 

REVENUE  ACT  OP  1917, 
defined,  965. 

REVENUE  ACT  OP  1918, 

fiscal  year  made  basis  of  aceounting  for  income,  118. 
text,  965-1027. 

REVENUE  AGENTS, 

duties  in  administratiooi  of  law,  5. 

instructions  concerning  examination  of  books  to  ascertain  correct- 
ness of  return,  584. 
may  take  afiSdavit  of  taxpayers  verifying  returns,  507. 
must  preserve  as  confidential  income  tax  returns,  511. 

REVENUE  STATUTES, 

See  CoMSTRUOTiON  01*  Statutes. 
effect  of  rules  and  practice  of  treasury  department  upon  construction, 
844. 

REVIEW, 

See  Committee  on  Review  and  'Appeal. 

ROYALTIES, 

advance  as  determining  depletion  of  mines,  437. 
subject  to  income  tax,  289,  290. 
taxation  to  nonresident  alien,  44,  49. 
withholding  at  source,  602. 

RULES, 

for  determination  of  profit  or  loss  on  stock  dividends,  317. 

RULINGS  ANB  REGULATIONe, 

See  Tbeasuby  Department. 
effect  of  adverse  court  construction,  7. 
essential  of  conformity  to  statute,  7. 
force  and  effect,  7. 

mimeographed  letters  of  department  to  collectors,  7. 
of  treasury   department   concerning   taxability   of   compensation   of 

state   officers,   245,   246. 
promulgation  by  commissioner  of  internal  revenue,  6. 
retroactive  effect,  8. 
use  as  evidence,  7. 

8 

SAILORS, 

deduction  of  compensation  up  to  $3,500  from  gross  income,  244. 
salary   payments  not  included  in   requirements  for  information   at 
source,  588. 

SALARIES, 

See  Wages. 
deduction  as  item  of  business  expense,  347,  348. 
deduction  in  reports  of  farmers,  103. 
exemption  of  salaries  paid  in  public  service,  32. 

exemption  of  salaries  to  nonresident  aliens  for  extra-territorial  serv- 
ices  paid  by  resident  employer,  47. 
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SALABIES— ^ont. 

included  in  gross  income,  237,  238. 

information  at  source  concerning»payment  of  salaries,  586,  587. 

paid  to  relative  of  deceased  employe  not  subject  to  income  tax,  325. 

payments  not  included  in  requirements  for  inf ormatioil  at  Boorce,  588. 

taxable  income,  232. 

withholding  at  source^  599. 

SALES, 

income  from  sale  of  farm  property,  100. 

goods  in  this  country  by  foreign  corporation,  193. 

loss  from/salea  of  pro|$erty,  376. 

questionnaire  on  proof  of  bona  fide  of  gas  and  oil  property,  903. 

stamp  tax  on  sales  of  capital  stock,  755. 

taxation  of  gains  from  sale  of  property,  631. 

SALVAGE, 

consideration  of  measure  in  value  on  loss,  375. 

SAVINGS  BANKS, 

.exemption,  211,  212. 
interest  credited  constructively  received  and  taxable,  229. 

SAW  MILLS, 

commissaries  operated  not  included  in  child  labor  tax,  828. 
employment   of  children  in   woods  with  timber  estimators  not  in- 
cluded in  child  labor  tax,  830. 

SCHEDULES, 

See  QtTXSTIONKAIBXS. 

average  percentages,  954. 
farm  income  and  expenses,  105. 

SCIENTIFIC  SOCIETIES, 
exemptions,  214. 

SCRIP  DIVIDEND  CERTIFICATES, 
stamp  tax,  767. 

8EAKEN, 

residence  of  alien  seamen,  42. 
taxation  of  wages  of  alien  seamen,  47. 

SECRETARY, 

defined,  965. 

SECRETARY  OF  TREASURY, 

approval  of  Jise  of  returns  of  income  in  government  suits,  515. 
may  order  copies  of  income  sent  a  corporation,  513. 

SECRET  PROCESSES, 

species  of  intangible  property,  661. 

SECURITIES, 

determination  of  gain  or  loss  from  subsequent  sale  after  exchange, 

265,  266. 
determination  of  market  value  on  March  1,  1913,  258. 
inventories  by  dealers  in  securities,  253. 


INDEX     "  '  1133 

[Beferences  are  to  pages,"] 

SELLING  COST, 

included  in  cost  of  property,  258. 

SELLING  EXPENSES, 

included  in  determining  gross  income,  248. 

not  included  in  inventories  in  determining  net  income,  252. 

SELLING  PRICE, 

considered  in  determining  gain  or  loss  from  sale  of  property,  256,  259. 

SHABES, 

in  bifilding  and  loan  association  when  subject  to  tax,  328. 

SHIPWRECK, 

deduction  of  loss  of  property,  378. 

SHRINKAGE, 

deduction  of  loss  in  storage,  383. 

deduction  of  shrinkage  in  securities  and^stocks,  381. 

SINKING  FUND, 

increment  thereto  subject  to  income  tax,  323. 

SIXTEENTH  AMENDMENT, 

See  Constitutional  Law. 

SOCIAL  CLUBS, 

exemption,  217. 

,  SOCIETIES,  .   - 

See  EzsifpT  Organizations. 

SOLDIEBS, 

deduction  of  compensation  up  to  $3,500  from  gross  income,  31,  244. 

deduction  of  equipment  of  army  officer,  335. 

deduction  of  salaries  paid  by  employers  to  men  in  military  service. 

350. 
meaning  of  term  "active  services,"  31. 
salary  payments  not   included   in  requirements   for   information  at 

source,  588. 

SOLICITOB  OF  INTEBNAL  BEVENUE, 

opinion  required  before  compromise  of  suit  for  penalty,  558. 

SOLiCITOBS. 

sales  of  goods  for  foreign  corporations,  195. 

SOUBCE, 

See  Withholding  at  Source. 
allocation  of  net  income  of  corporation  to  particular  source,  650. 
collection  of  tax,  16,  595-620.  \ 

credit  of  tax  of  nonresident  alien  withheld  at  source,  51. 
deduction,  16,  595-620. 

income  of  foreign  corporation  from  domestic  sources,  18S. 
information,  17^  586-595. 
by  fiduciaries,  91. 
synonymous  with  origin^  191. 
taxation  of  nonresident  aliens,  36. 


See  PSNALTISS. 
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SPECIAL  ASSESSMENT  DISTBICT8, 

interest  on  obligations  exempt  from  income  tax,  284. 

SPECIAL  RETUBNS, 
corporations,  169. 
foreign  corporations,  206. 

SPECIAL  TAXES, 

examination  of  books  to  ascertain  correctness  of  return,  ^IB3. 

SPECIFIC  EXEMPTION, 
excess-profits  tax,  697. 

SPECIFIC  PENALTIES, 

compromise,  559. 

STAMP  TAX, 

abstracts  of  title,  773. 

affixing  and  cancellation  of  stamps  on  sales  and  transfers  of  capital 

stock,  757. 
bonds,  744. 

delivered  prior  to  incidence  of  tax,  746. 

given  in  penal  sum,  743. 

given  to  federal  government,  749. 

given  to  state  and  political  sub-divisions,  748. 

issued   in  foreign   countries,   746. 

of  indebtedness,  741. 

of  indemnitv  and  surety,  745. 

required  in  legal  proceedings,  746. 
broker's  individual  sale  of  stock,  762. 
business  property  investment  bonds,  743,  754,  766. 
cancellation  of  stamps,  740. 
capital  stock  of  corporations,  750. 
capital  stock,  sales  and  transfers,  755. 
certificates,  by  broker,  764. 

of  deposit,  766. 

of  deposit  of  Morris-Plail  Banks,  767. 

of  indebtedness,  767. 

of  profit,  765.  \ 

of  stock,  753. 
checks,  767. 

pavable  otherwise  than  at  sight  or  on  demand,  795. 
clearing  house  as  aeent  in  sale  of  produce  or  exchange,  808. 
conditional  bills  of  sale,  767. 

consideration  of  conveyance  as  fixing  amount  of  stamp  tax,  769. 
constitutionality  of  acts,  822. 
contracts  to  convey,  773. 
contracts  to  issue  corporate  stock,  750. 
conveyance,  768. 

by  mortgagor  to  mortgagee,  773. 

of  property  in  foreign  country.  775. 

to  or  by  alien  property  custodian,  775. 
debentures,  775.  ^ 

deeds  given  by  and  to  state  or  United  States,  774. 
deeds  given  bv  officers  of  court,  774. 
definition  of  bonds,  742. 

deposit  of  stock  certificates  as  collateral  security,  764. 
drafts,  776. 
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STAMP  TAX— Cont. 

delivered  in  foreign  countries,  798. 

drawn  against  export,  797. 
effect  of  incumbrance  on  amount,  773. 

entry  for  withdrawal  of  goods  from  customs  bonded  ware-house,  776 
entry  of  goods  at  customs  housoj  776. 
exemptions,  739. 

bonds,  743. 

federal  land  banks,  755. 

ordinary  contracts,   768. 

public  bonds^  750. 

unstamped   documents  in   state   courts,  819.. 
fidelity  and  surety  bonds,  747. 
foreign  insurance  policies,  776. 
future  delivery  stamps^  813. 
general  certihcates,  767. 
injunctive  relief,  826. 
issue  of  capital  stock,' 750-755. 

without  par  value,  750,  755. 
issuance  of  stc^  in  exchange  for  property,  754. 
joint-stock  land  banks,   754. 
judgment  notes,  787. 
leases,  774,  781. 

loan  of  certificates  of  stock,  761. 
measure  of  tax  on  capital  stock  issues,  755.  \ 

mining  deeds,  773. 

mortgage  guaranty  policies  and  policies  guaranteeing  titles,  747. 
mortgages  not  subject^  781. 
mutual  ditch « and  irrigating  company,  no   stamp  tax  on  stocks/  and 

bonds,  781. 
notes  drawn  in  foreign  countries,  799. 
notes  issued  by  Government  exempt,  800. 
notes  secured  by  pledge  of  United  States  securities,  799. 
notes  transferred  exempt,  793. 
option  for  purchase  of  real  property,  774. 
original  issue  of  stocky  751. 
parcel  post  packages,  781. 
passage  tickets,  782. 

payment  under  protest  and  duress,  825. 

penalty  for  issumg  or  accepting  unstamped  instruments,  817. 
penalty  for  fraudulent  removal  or  reuse  of  stamps,  817. 
penalties  for  violation  of  law,  816. 
persons  liable  to  tax  on  insurance  policies,  778. 
playing  cards,  783. 
jwwer  of  attorney,  784. 

from  corporations  to  resident  agents,  788. 
power  of  sale,  786. 
preceding  laws,  738. 
promissory  notes,  792. 

defined,  794.  ' 

proxies,  800. 

rate  on  issue  of  capital  stock  of  corporation,  750.  ^ 

realty  sold,  770. 
records  and  returns  required  in  case  of  sales  of  produce  or  exchange, 

808. 
records  required  in  case  of  sales  and  transfers  of  stock,  802. 
records  to  be  kept  by  clearing  house,  810. 
refund  of  tax  on  i)olicies  of  Sisurance,  781.  ^ 
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regigtration  of  brokoTB  and  transfer  agents,  765,  813. 

renewal  bonds,  744. 

returns  by  clearing  house^  806. 

retams  bj  persons  making  sales  of  stock,  805. 

returns  of  transactions,  811. 

right  to  receive  stock  dividends,  802. 

riffht  to  subscribe  for  stock,  755,  802. 

sale  of  stamps,  815. 

stock  transfer  stamps,  765. 
sale  or  transfer  of  stock  of  foreign  corporations,  759. 
sales  and  exchange  of  produce,  788. 
sales  and  transfers  of  shares  without  par  value,  758. 
scrip  dividend  certifcates,  767. 
security  agreement  and  application  for  loans,  802. 
stamps  affixed  to  returns,  812. 

stock  dividends  and  fractional  scrip  certificates,  754. 
stock  of  domestic  corporation,  754. 
stock  redeemed  by  issuing  corporation,  763. 
stocks  and  bonds  issued  by  building  and  loan .  association,  749. 
stock  transfer  stamps,  807. 
subjects  covered,  738. 
suits  for  collection,  821. 
tax  paid  but  once,  758. 

text  of  act  of  1898  as  amended  by  act  of  1901,  1027. 
text  of  provision  imposing  tax,  1010. 
timber  deeds^  773. 
time  drafts  covering  shipment   from   Virgin   Island,   Philippines   and 

Porto  Bico«  798. 
transfers,  bonds,  744. 

right  to  receive  stock  dividoids,  760. 

right  to  subscribe  for  stock,  760. 

to  and  by  fiduciaries,  761. 

to   clearing  house.   791. 

voting  trust  certificates,  760. 

where  change  of  legal  title  only  takes  place,  762. 
transfers  of  stock,  before  issue  of  certificates,  759. 

by  gift,  762. 

of  trusts,  759. 

to  clearing  house,  765. 

to  or  by  alien  property  custodian,  762. 

to  or  by  bn^er,  764. 

to  stock  holdings  conunittees,   760. 
voiding  instruments  for  failure<^to  stamp,  821. 
voting  trust  certificates,  755,  760,  802. 
when  tax  accrues  on  sales  and  transfers  of  stock,  758. 
when  tax  on  powers  of  attorney  accrues,  788. 
where  stamps  are  af&xed,  739. 
where  stamps  are  sold,  739. 
who  affixes  stamps,  740. 

STATEMENTS, 

See  Forks;  iNroaiCATioN. 

attached  to  return  where  depletion  of  mines  claimed,  438. 
attached  to  return  where  depletion  of  timber  claimed,  474. 
notice  and  demand  sent  by  Treasury  Department,  521. 
property  subject  to  amortization,  424. 
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STATES, 

compensation  6f  oi&ceTS  and  employees  taxable,  245. 
contractor  with  state  held  not  to  be  state  officer,  247. 
income  from  public  utilities  exempt  from  gross  income,  234* 
interest  on  obligation  exempt  from  tax,  277^  283. 
right  of  state  officers  to  inspect  returns  of  income,  514. 

STATISTICS, 

of  income  prepared  hj  commissioner,  515. 

STATUTES, 

See  OoKSTBUonoN  of  Statutbs. 
constitutionality  of  stamp  tax  act,  822. 
retroactive  features  of  income  tax  laws,  641. 
text  of  income  tax  law,  965. 
various  income  tax  laws,  2. 

8TATTJT0BY  ALLOWANCE, 

deduction  against  estate,  79. 

STEAM  LAUNDRIES, 

included  in  child  labor  tax,  827. 

STEAMSHIP  COMPANIES, 

taxation  of  foreign  comx>anie6,  196. 

STEAM  VESSELS, 

deduction  for  depreciation,  410. 

STOCK, 

deduction  of  shrinkage,  381. 

determination  of  gain  or  loss  from  subsequent  sale  after  exchange,  265, 

266. 
determination  of  value  of  stock  bought  at  different  prices,  258. 
dividend,  subject  to  rates  for  different  years,  308. 
exchange  of  property  for  stock,  266. 
received  as  bonus  apportioned  between  stock  and  securities  purchased 

for  income  tax,  326. 
right  to  subscribe  to  stock  as  income  and  taxable, '326. 

STOCK  CERTIFICATES, 
stamp  tax,  750-755. 

STOCK  DIVIDENDS, 

adjustment  for  excess-profits  tax,  689. 

constitutionality  of  taxing  stock  dividends  without  apportionment,  314. 

resulting  from  revaluation  of  assets,  318. 

rules  concerning  taxability  under  prior  laws,  311-313. 

rules  for  determination  of  profit  or  loss,  317. 

when  taxable,  310,  311. 

STOCK  EXCHANGE, 

inspection  of  returns  of  corporation  whose  stock  is  listed,  514; 

STOCKHOLDERS, 

See  Corporations. 
right  to  inspect  returns  of  income  by  corporation,  512,  518. 
scvtax  in  respect  of  un^stributed  profits  of  corporations,  26. 

P.  T.— 72 
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STOC^  INSURANCE  COMPANIES, 
capital  stock  tax,  723. 

STONE,  CLAY  AND  GLASS  INDUSTRIES, 

table  of  average  percentages — median,  900. 

STONE  CUTTINO, 

included  in  child  labor  tax,  827. 

STORAGE, 

deduction  of  shrinkage  in  storage,  383. 
I  payments  not  included  in  requirements  for  information  at  source,  588. 

STORMS. 

deduction  of  property  loss  in  storms,  378. 

STREET  IMPROVEMENTS, 

special  assessment  as  deductions!  338. 

STREET  RAILWAY  COMPANY, 

right  to  deduct  donatdons  for  convention  purposes,  354. 

STUMPAGE, 

re-valuation  to  determine  depletion,  472. 

SUBPOENAS, 

issuance  by  Committee  on  Review  and  Appeal,  0. 

SUBSCRIPTIONS, 

income  tax  on  rights  to  subscribe  for  stock,  326. 
stamp  tax  on  rights  to  subscribe  for  stock,  755,  760,  802. 

SUBSIDIARY  CORPORATIONS, 

See  ArFXLUTKD  COBPCHiATIONS. 

capital  stock  tax,  725. 

SUGAR  MILLS, 

employment  of  children  in  production  of  eane  not  included  in  child 
labor  tax,  829-830. 

SUITS, 

See  Action. 
against  collector  for  recovery  of  taxes,  573. 
against  United  States  for  recovery  of  taxes,  573. 
cSums  for  refund  of  sums  recovered  by  suit,  574. 
to  recover  tax,  571. 

SUPREME  COURT  DECISIONS, 

judicial  limitations  in  construction  of  statutes,  839-940. 

on  question  of  strict  or  liberal  construction  of  statutes,  847-851. 

on  the  subject  of  duress  in  payment  of  tax,  534-537. 

SURETY  BONDS, 

stamp  tax,  745,  747. 

SURRENDER  VALUE, 

of  insurance  policies  not  subject  to  income  tax,  387.. 
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SURTAX,  ' 

See  NOBMAL  Tax. 
aeemnTilatioii  of  profits  by  corporatioii  to  escape,  27. 
comparative  statement  of  rates,  21. 
corporations  formed  to  evade,  135. 
corporations  not  sabject,  19,  136. 
denned,  14. 

exemption  of  IT.  S.  and  War  Finance  Corporation  bonds,  116. 
illustration  of  method  of  computation,  25. 
imposed  in  addition  to  normal  tax,  20. 
imposed  on  net  income^' 332.  ' 

liaoility  of  resident  agent  for  nonresident,  56. 
limitation  in  case  of  nles  of  mines,  oil  or  gas  wells,  20. 
nature,  14.  { 

nonliability  of  corporations,  66. 
payable  on  distributive  shares  of  partners,  115. 
payment  by  resident  agent,  58. 
payment  by  withholding  agent,  58. 
proportion,  21. 

rates  against  individuals  in  tax  law,  970. 
rates  and  increase,  14. 
taUe  of  rates  on  net  income,  23. 

8TTBVBT0BS, 

employment  of  children  as  chain  carrien  not  included  in  ehild  labor 
tax,  830. 

SYNDICATES, 

not  ragarded  as  corporations,  139. 


TABLES, 

data  for  depletion  of  mines,  917. 

depreciation  of  natural  gas  gasoline  plants,  878. 

depreciation  of  pipe  line  in  oil  industry,  872. 

finished  products  handled  in  timber  industry,  941. 

ffas  well  data,  892. 

inclusion  in  questionnaire  on  ascertainment  of  cost  of  oil  property  as  of 

date  of  acquisition,  879. 
inventory  of  physical  mines  property  and  depredation,  909. 
inventory  of  physical  property  of  gas  and  oil  plant  and  depreciation  as 

of  date  of  acquisition,  886. 
oQ  wen  data,  889. 
ownership  certificates,  614. 
production  and  value  of  oil,  890.         ' 
raw  material  handled  in  timber  operation,  940. 
timber  cutting  records,  936. 

TANGIBLE  PROPEBTT, 

assessment    of    excess*profits    tax    where    mingled   with    intangible 

property,  701.  ^ 

definitions,  660. 
evidence  of  indebtedness,  660. 
insurance  policies,  671. 
invested  capital,  inclusion  in,  669. 

valuation   m   case   of  mixed  aggregates   of   tangible  and   intangible 
property,  664. 
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TABIFF  DUTIES/ 

deduction  of  duties  and  exeise  taxes,  363, 

TAZABIiE  YEAB, 

change  in  accounting  period,  494. 
computation  of  net  income,  487, 
definition,  714,  966. 

in  excess-profits- tax  law,  651. 
usually  twelve  months,  236. 
unit  of  time,  487. 

TAXES, 

application  of  principle  of  due  process  to  inoome  taxes,  638. 
application  of  principle  of  uniformity  to  income  taxes,  641. 
conditions  of  allowance  of  credit  of  payments  under  foreign  income 

tax  laws,  485. 
constitutional  provision  that  direct  tax  shall  be  apportioned  among 

several  states,  631. 
covenants  to  pay,  621-628. 

credit  for  taxes  paid  by  citizens  of  possessions  residing  in  United 
States,  484. 

by  partnership  under  foreign  income  tax  law,  485. 

for  beneficiary  of  trusts  under  foreign  income  tax  law,  485. 

under  foreign  income  tax  law,  483. 
credits  of  domestic  corporation   owning   stock   of  foreign   corpora- 
tions, 484. 
deductibility  of  inheritance  tax,  366^  367. 
deductibility  of  taxes  assessed  against  local  benefits,  366. 
deductibility  of  taxes  paid  by  corporation  for  stockholders,  368. 
deductions,  automobile  license  fee,  364. 

by  corporations,  151. 

by  farmers,  103. 

by  non-resident  aliens,  362. 

of  capital  stock  taxes,  364. 

of  depositors '  guaranty  fund,  364. 

of  estate  or  trust,  79j 

of  federal  duties  and  excise  taxes,  363. 
'of  security  tax,  364. 

of  tax  paid  by  foreign  corporations,  201. 

of  tax  paid  by  tenant,  365. 

of  tax  paid  or  accrued  within  year,  363. 
effect    of   exemption   from   tax   on   certain   corporations,   641. 
examples  of  covenants  to  pay,  625. 
inclusion  of  reserves  ift  invested  capital,  668. 

paid  for  shareholder  considered  as  dividends  and  subject  to  tax,  306. 
paid  on  property  by  vendee  subject  to  income  tax  against  vendor,  329. 
postage  not  a  tax,  366. 
provisions  against  double  payment,  483. 
provision  for  credit  for  taxes  paid  by  corporations,  991. 
rate  to  be  withheld  at  source,  622. 
redetermination    of   tax   where    for   foreign   payment   proved    non 

credit,  486. 
security  tax,  364. 
taxes  not  deductible,  365. 
taxing  sub-division  of  territories,  363. 

TAX-FEEE  BONDS, 

See  OovsNANTs  to  Pat  Tazbs:  WrrHHOLDmo  at  Sousci. 
deductibility  of  taxes  paid  by  corporation  under  covenant,  365. 
interest,  17. 
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TAX-FEEE  BONDS— Cont. 

deductibiltiy  by  corporations,  367. 

withholding  interest  on  bonds  at  source,  603,  604. 

TAXPAYER, 

defined,  965. 

TEACHEBS, 

salaries  not  subject  to  income  tax  when  paid  by  state,  246. 

TELEGRAPH  OFFI0B8, 

boys  and  messengers  not  included  in  child  labor  tax,  828. 

TELEGRAPHS  AND  TELEPHONES, 

tolls  not  included  in  requirements  for  information  at  source,  588. 

TELEPHONE  COMPANIES, 

not  included  in  child  labor  tax,  828. 

TEMPORARY  RECEIVERS, 
as  fiduciaries,  71. 

TERRITORIES, 

income  from  public  utilities  exempt  from  gross  income,  234. 
interest  on  obligations  exempt  from  tax,  277,  283. 
taxing  sub-divisions,  363. 

TEXTILE  INDUSTRY, 

table  of  average  percentages — median,  960. 

THEFT, 

year  for  which  deduction  allowed,  333. 

TICKETS, 

stamp  tax  on  passage  tickets,  782. 

TIMBER,  * 

See  Lumber  and  Wood  Wcsking  Industry. 
charges  to  capital  and  to  expense  on  question  of  depletion,  473. 
cutting  records  for  questionnaire,  936. 
depletion  allowance  for  timber,  472. 
depreciation  of  improvement,  473. 
determination  of  fair  market  value.  471. 
determination  of  quantity  on  question  of  depletion,  471. 
employment   of  children  with   surveyor   and   timber   estimators   not 

included  in  child  labor  tax,  830.  / 

general  forest  industries  questionnaire,  923. 
questionnaire   of  losses,   934. 
report  on  growth  in  questionnaire,  935. 
report  on  methods  for  protection,  935. 
stamp  tax  on  timber  deeds,  773. 

TIMBER  CUTTING. 

included  iji  child  labor  tax,  828. 

TIME, 

See  Extension  or  Tno^ 
date  detennining  normal  tax  credit,  478. 
eztendon  of  time  to  file  return  by  fiduciary,  87.   • 
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TIME — Oont. 

extension  of  time  to  file  return  by  nonresident  aliatty  54* 

filing  eorporate  ntoms,  157. 

filing  return  by  nonresident  alien,  54. 

for  filing  claim  for  credit,  529. 

intended  in  child  labor  tax  law,  832. 

payment  of  capital  stock  taxes,  732. 

payment  of  excess-profits  tax,  712. 

payment  of  tax,  17.' 

returns  filed  by  foreign  fiduciaries,  93. 

when  lien  attaches  for  unpaid  taxes,  547. 

when  return  to  be  filed  by  fiduciary,  87. 

when  stamp  tax  aecmes  on  proxies,  801. 

TIME  BE0OBD8, 

kept  by  establishments  employing  children,  837. 

TIPS, 

taxable  bs  income,  239. 

TOBACCX)  PLANTATION, 

cutting  and  stripping  tobacco  leaves  not  included  in  child  labor  tax, 
828. 

TOOLS, 

estimate  of  depreciation  in  oil  industry,  870. 


'  • 


TBADE, 

gross  income  from  trade  subject  to  tax,  248-254. 

TBADE   OB  BUSINESS, 
defined,  372. 

TBADE  MABKS, 

obsolescence  of  liquor  trade  mark^  415. 
species  of  ^tangible  property,  661. 

TRADING  COMPANIES, 

table  of  average  percentages — ^median,  963. 

TBADING  STAMPS, 

deduction  for  redemption,  346. 

TBADING  WITH  THE  ENEMY, 

provision  for  extension  of  time  of  filing  returns,  504. 

TBANSFEBS, 

stamp  tax  on  transfers,  755-765. 

TBANSPOBTATION, 

added  to  invoice  price  in  valuation  of  inventories,  252. 

TBANSPOBTATION  COMPANIES, 

See  Bailboad  Companies;  Transportation  Systsicb. 
taxation  of  foreign  steamship  companies,  196. 

TBANSPOBTATION  E9UIPMENT, 

estimate  of  depreciation  in  oil  indostiy,  870. 
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TBANSPORTATION  SYSTEMS, 

liability  of  railroads  under  federal  eontrol^  174. 
tax  rate,  175. 

TEAVELING  EXPENSES, 

deduction,  335.  r 

when  deducted  from  gross  income,  241. 

TRAVELLING  SALESMEN, 

sales  of  goods  for  foreign  corporations,  194. 

TKEASUBY  DEPARTMENT, 

assessment  of  tax  on  stock  dividends  prior  to  Supreme  Court  Decision, 

311. 
determination  pf  medium  of  payment  of  tax,  524. 
effect  of  rules  and  practice  on  the  construction  of  statutes,  844. 
instruction   to   revenue  agents  for   examination   of  taxpayer's   books, 

584. 
letters,  concerning  determination  of  gain  or  loss  on  exchange  of  prop- 
erty, 260. 

conceriiing  determination  of  gain  or  loss  on  exchange  of  stock, 

264. 
concerning  exemption  of  liberty  bonds,  280. 
concerning  partnerships  for  income  tax  purposes,  110. 
distinguishing  limited  partnerships,  109. 
permission  to  foreign  corporation  to  file  tentative  returns,  505. 
permission  to  inspect  income  tax  returns,  511. 
regulations,  concerning  amended  returns,  510. 

'    concerning  dividends  paid  other  than  in  cash,  305. 
concerning  taxation  of  sto<^k  dividends,  314. 
rule  of  construction  of  statutes  followed  by  courts,  852,  853. 
Tules,  concerning  annuities^  328. 

concerning  the  taxabiUtv  of  income  from  export  business,  249. 
in  regard  to  married  minors,  498. 
rules  and  regulations,  6. 

ruling  as  to  distinction  between  partnerships  and  corporations,  109. 
ruling  as  to  place  of  taxation  of  partnership  shares  of  non-resident 

alien,  124. 
ruling  as  to  returning  income  received  in  kind,  231. 
ruling  concerning  deductions  to  partnerships,  113. 
ruling  concerning  industries  included  in  child  labor  tax  law,  828. 
ruling  concerning  inventories  as  method  of  determining  net  income, 

250. 
ruling  concerning  returns  of  bank  discounts,  250. 
ruling   concerning   taxability  of   compensation   of   state   officers,   245, 

246. 
ruling  concerning  taxability  of  increase  in  capital,  255. 
ruling  concerning  taxability  of  interest,  277. 

TREASURY  DEPARTMENT  CERTIFICATES, 
when  exempt  from  income  tax,  278. 

TREASURY  STOCK, 

adjustment  for  excess-profitn  tax,  68L 

TRUSTEES, 

fiduciaries,  69. 
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TRUSTS, 

beneficiaries,  72. 

consent  of  beneficiaries  to  fiU  vacaneies  among  trustees,  140. 
credit  of  taxes  paid  under  foreign  income  tax  law  by  benendaiy,  485. 
deductions  allowed,  78. 

business  expenses,  78. 
distribution  of  income,  82. 
distinguished  from  association,  716. 
estates  under  control  of  foreign  fiduciaries,  92, 
gross  income,  75. 
net  income,  80. 

not  taxable  as  associations,  139. 
payment  of  undistributed  income,  84. 
returns  by  fiduciary  acting  in  more  than  one  estate,  87. 
stamp  tax  on  certificates,  753. 
stamp  tax  on  transfer  of  stodL,  759. 
taxability  of  income,  74. 
taxation  of  beneficiaries,  141. 
time  of  filing  return  on  terminatiqn  of  trust,  90. 

TUBPENTINE  PRODUCTIONS, 

employment  of  children  in  turpentine  woods  apart  from  the  still,  not 
included  in  child  labbr  tax,  829,  k  830. 


UNDERGROUND  RESERVE  OF  OIL, 

estimation  of  recoverable  quantities,  860. 

UNDISCLOSED  INCOME, 

five  years  limitation  on  summary  assessment,  542, 

UNDISTRIBUTED  INCOME, 
payment  of  ti^  84. 

UNIFORMITY, 

necessity  in  levy  of  income  taxes,  641. 

UNITED  STATES,  ' 

compensation  of  President  taxable,  245. 
deeds  given  by  or  to,  exempt  from  stamp  tax,  774. 
defined^  778,  965. 
exemption   of  instisuments  issued   by   Government   from   payment   of 

stamp  tax,  739. 
income  frcHu  public  utilities  excluded  f som  gross  income  in  retuma,  234. 
interest  on  certain  obligationa  exempt 'from  tax,  277. 
meaning  of  term  in  income  tax  law,  9. 
partnership  therein  as  domestic  partnership,  106. 
suits  against  for  recovery  of  taxes,  573. 

UNITED  STATES  ATTORNEY, 

proceeding  for  collection  of  penalties,  561. 

UNITED  STATES  BONDS, 

credits  allowed  partnerships  for  interest  on  U.  S.  bonds,  115. 

UNITED  STATES  DISTRICT  COURT, 

jurisdiction-  to  enforoe  provisions  requiring  examination  of  taxpayers 
books,  579. 


\ 
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UNITED  STATES  GOVEBNMENT, 

piqanents  of  salaries  to  soldiers  and  sailors  not  included  in  require- 
ment for  information  ^t  source,  588. 

UNIT^  STATES  POSSESSIONS, 

eorporations  doing  business  in  Philippines  and  Porto  Bioo,  143* 

exemptions  of  individuals,  30. 

interest  on  obli^tions  exempt  from  income  tax,  283. 

UNITED  STATES   BAILBOAD   ADMINISTBATION, 

capital  stock  tax  on  roads  under  control,  730.  \ 

UNIVEBSITIES, 

salaries  of  employees  who  are  state  offieers  not  taxable,  24d, 

UNKNOWN  OWNEB, 

withholding  at  source  and  rate,  605. 

UNMABRIED  PERSONS, 

method  of  computation  of  tax,  26. 

USB  OF  PEOPEBTY, 

when  included  in  gross  income,  240. 


VACATION  PEBIOD, 

no  exemption  under  child  labor  tax  for  vacation  period,  831. 

VALUATION, 

determination  of  fair  market  value  of  timber,  471. 

fair  market  value  of  oil  and  gas  properties,  447. 

improvements  made  by  tenant  on  real  property  subject  to  income  tax 

287,  288. 
increased  value  of  property,  when  taxable,  256. 
intangible  proj^rty  for  excess-profits  tax,  661. 
of  inventories  in  determining  net  income,  252. 
of  property  may  be  proved,  224,  225. 
of  thing  paying  compensation  basis  of  tax^  239. 
reserve   to  meet  losses   from   shrinkage   in  value,   not  allowable  as 

deduction,  490. 

VERIFICATION, 

returns  of  income,  507. 

by  persons  in  military  or  naval  service,  508. 
inaae  abroad,  508. 

VICTORY  MBERTY  LOAN, 

inclusion  of  interest  on  victory  bonds  in  certain  tsaces,  280,  281. 

VIRGIN  ISLANDS, 

stamp  tax  on  time  drafts  covering  shipment  from,  798. 

VOLUNTARY  OFFERINGS, 

received  by  clergymen  taxable,  239. 

VOLUNTARY  PAYMENT, 

distinction  between  voluntary  payment  and  duress,  582. 


1146  INDBZ 

IBeferences  are  to  pageM,] 

VOTING  TRUST  CERTIFIOATBe, 
■tamp  tax,  755,  802. 

on  transfer,  760. 

W 

WAGES, 

See  Sala&ixs. 
deductions  in  reports  of  farmers,  103. 
information  at  soorce  concerning  payment,  586,  587. 
taxable  income,  232. 

of  alien  seamen,  47. 

WAB, 

exemption  of  soldiers  and  sailors,  31. 

I 

WAB  CHEST, 

dedu-ction  of  contributions,  333.  ' 

WAB  FINANCE  COBPOBATION, 

deduction  of  interest  to  determine  normal  tax,  19. 

exclusion  of  intereyst  received  on  bonds  by  corporations,  145. 

exemption  of  interest  on  bonds,  32,  235,  236,  282. 

interest  on  obligations  exempt  from  tax,  277. 

credits  allowed  partnerships  of  interest  on  bonds,  116. 

WAB-PBOFITS  AND  EXCESS-PROFITS  TAX, 

abnormal  conditions  affecting  capital  or  income,  701. 
additions  to  surplus  account,  671. 
adjustment,  due  to  changes  in  taxable  year,  687. 

as  to  inadequate  allowance  for  depreciation,  683. 

as  to  treasury  stock,  681. 

as  to  values  marked  up  on  books  of  account,  683. 

for  assets  differently  valued  in  prewar  inyested  capital,  693. 

of  dividends  paid  from  surplus,  688. 

of  intangible  assets,  681. 

of  value  of  assets  acquired  under  reorganization,  682. 

which  increases  book  value  assets,  680. 

which  reduces  book  value  of  assets,  681. 
administratiye   provisions,   713. 
admissible  assets,  674. 
affiliated  corporations,  708. 

allocation  of  net  income  to  partienlar  source,  650. 
apportionment  of  invested  capital  and  net  income  to  partial  personal 

service  corporation,  646. 
apportionment  of  war-profits  credit  where  reporting  for  part  of  year, 

697. 
ascertainment  of  net  income,  698. 
assessment  where  commissioner  unable  to  determine  invested  capital, 

700. 
assessment  where  stock  issued  for  mixed  aggregate  of  tangible  and  in- 
tangible property,  701. 
assessment  without  reference  to  invested  capital,  699. 
assets  admissible,  674. 

inadmissible,  674. 
average  invested  capital  for  prewar  period,  694. 
bank  discount,  671. 
bonus  stock,  658. 
borrowed  capital,  679. 


I     \ 
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WAB-PBOPITS  AND  EXCEJS^PROFITS  TAX— Oont. 
eash  paid  in,  658. 
character  of  paid  in  surplufl,  665. 
computation  of  invested  capital,  680. 
construction  of  statuses,  839-853. 

corporations  deriving  income  from  government  contraots,  649. 
corporatione  engaged  partly  in  personal  service  business,  646. 
eredits,.  695. 

allowed  from  net  income  of  corporations,  236. 

excess  tax  paid,  563. 

for  domestic  corporation.  697. 

to  corporations,  153,  16o. 
eurrent  profits,  671. 
deductibility,  365. 

definition  of  tangible  property,  660. 
definition  of  terma  in  text  of  act/  999. 
deteormination  of  invested  capital  in  case  of  formgn  corporation,  700, 

707. 
determination  of  first  installment  In  special  oases,  706. 
determination  of  ratio  between  average  tax  and  average  net  income, 

705. 
discount  on  sale  of  bonds,  670. 

distinction  between  excess-profits  tax  and  war-profits  tax,  644. 
duty  of  commissioner  to  keep  record,  708. 
duty  of  corporation  to  submit  balance  sheet,  711. 
effect  of  incorporation  of  partnership  or  individual,  707. 
effect  of  increase  of  capital  stock,  690. 
effect  of  reorganization  of  corporation  after  1911,  693. 

after  March  3,  1917,  682. 
effect  of  stock  dividends,  689. 
excess  payment  of  tax,  527. 
exemptions,  corporations,  648. 

individuals,  645. 

partnership,  645. 

personal  service  corporations,  646. 
fiscal  year,  651. 
gold-mining  corporations,  650. 
exoaa  income  includes  items  subject  to,  145. 
illustration  of  computation,  947. 
inadmissible  assets,  674. 
intangible  property,  661. 

paid  in  both  before  and  after  1917,  662,  663. 

paid  in  to  affiliated  corporations,  709. 
invested  capital,  655. 

additions  to  surplus  ^account,  671. 

adjustments  due  to  changes  in  taxable  year,  687. 

adjustments  which  increase  book  values,  680. 

adjustments  which  reduce  book  values,  681. 

admissible  assets,  674. 

available  net  income,  determining,  689. 

bank  discount,  671. 

bonds,  676. 

bonds,  discount  on  sale  of,  670. 

bonus  stock,  658 

borrowed  capital,  679. 

cash  paid  in,  658. 

computation  of,  680. 

current  profits,  671. 

depletion,  reserve  for,  668. 
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depreciation,  reeerve  f  or^  668. 

diBCount  on  sale  of  bonds,  670. 

dividends  paid  from  sorplus,  688. 

domestic  corporations,  stock  of,  675. 

earned  surplus,  666. 

evidences  of  indebtedness.  660. 
^  federal  reserve  bank,  stock  of,  675. 

foreign  corporations,  stock  of,  676. 

f^eneral  discussion,  655. 

inadequate  allowance  for  depreciation  or  depletion,  683. 

inadmissible  assets,  674. 

Inadmissible  assets  may  become  admissible,  676. 

increase  of  capital  stock,  690. 

insurance  policies,  surrender  value,  671. 

intangible  pi^operty,  661. 

intangible  property  paid  in  before  and  after  March  3,  1917. 

intangible  property  paid  in  on  and  after  March  3,  1917,  663. 

intangible  proper^  paid  in  prior  to  March  3,  1917,  662. 

January  1,  1914  valuation, 
.limitation  of  additions  to  surplus,  672. 

nuzed  aggregates,  664. 

munition  manufacturers'  tax,  685. 

net  income,  available,  689. 

paid  in  surplus,  665. 

patents,  669. 

preceding  years'  tax,  690. 

preferred  stock,  679. 

property  paid  in  and  written  off,  673. 

properly  taken  for  debt,  670. 

reduoti<A  of  capital  stock,  690. 

reserve  for  depreciation  and  depletion,  668. 

reserves,  667. 

reserves  for  taxes,  668. 
'  reserves,  reduction  of,  691. 

stock  dividend,  effect  of,  689. 

stock  of  domestic  corporations,  675. 

stock  of  federal  reserve  bank,  675. 

stock  of  foreign  corporations,  676. 

stock  sold  at  discount,  658.. 

surplus  account,  additions  to,  671. 

surplus  and  undivided  profits,  665. 

surrender  value  of  insurance  policies,  671. 

tangible  property,  definition,  660. 

tangible  proper^  paid  in,  659. 

taxes,  reserves  for,  668. 

treasury  stock,  681. 

vidue  of  intangible  assets,  681. 

values  marked  up  on  books,  683. 
invested  capital  for  fractional  i>art  of  year,  692. 
invested  capital  for  prewar  period,  692. 
invested  capital  of  insurance  companies,  694. 
invested  capital  of  foreign  corporations,  694. 
liability  of  corporation,  648. 
liberty  bonds  not  exempt,  279. 
limitation  of  additions  to  surplus, '672. 
maximum  limit  of  tax,  654. 
meaning  of  invested  capital,  655. 
method  of  assessment,  704. 
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method  of  determining  available  net  income,  689. 
mixed  aggregate  of  tangible  and  intangible  property,  664. 
patents,  669. 

payment  by  corporation  applying  for  special  assessment,  705. 
penalties  for  violation  of  tawi  713. 
prewar  period,  651. 

property  paid  in  and  subsequently  written  off,  673. 
property  taken  for  debt,  670. 
provision  for  credits   in  text  of  law,   1000. 
provision  for  imposition  in  text  of  law,  1000. 
provisions  of  different  laws,  643. 
rates,  652. 

for  corporation  deriving  income  from  government  contracts,  653. 

for  1919  and  subsequent  years,  653.        ^ 

of  tax  for  1918,  652. 

on  sale  of  mines,  oil  or  gas  well,  655. 

under  preceding  laws,  &3. 
reduction  of  capital  stock  in  taxable  year^  690. 
reduction  of  invested  capital  by  inadmissible  assets,  677. 
reduction  of  reserves,  691. 
refund  to  partnerships,  645. 
representauve  cor^rations,  705. 
reserve  for  depreciation  or  depletion,  668. 
reserves,  667. 

for  taxes,  668. 
returns,  711. 

returns  in  special  cases,  712. 
specific  exemptions,  697. 
statement  of  taxes,  652. 
statute  under  which  imposed,  1. 
stock  sold  at  discount,  658. 
surplus  and  undivided  profits,  665. 
surrender  value  of  insurance  policies,  671. 
tangible  property  paid  in,  659. 
taxable  year,  651. 
text  of  law,  999. 

time  and  manner  of  paying  taxes,  712. 
war-profits  credits,  695. 

of  corporations  deriving  income  from  government  contracts,  696. 

where  corporations  had  no  prewar  period,  696. 
when  inadmissible  assets  may  become  admissible,  676. 

WARRANTS, 

face  value  of  warrants  of  city  or  town  returnable  as  income,  323. 

323. 
stamp  tax,  767. 

WAR  RISK  INSURANCE, 

allotments  or  allowances  thereunder,  not  subjeet  to  tax,  324,  325. 

WAR  SAVINGS  (CERTIFICATES, 

when  exempt  from  income  tax,  278. 

WAR  WITH  GERMANY, 

See  Amortization. 

WATER  PLANT, 

estimate  of  depredation  in  oil  industry,  871. 
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WEARING  APPAREL, 

deduction  for  depreciation,  404« 

WELL  BiJUIPMENT, 

estimate  of  depreciation,  809. 

WITHHOLDING  AGENT, 
defined,  58,  598,  966. 

distinguished  from  nominal  stockholder,  68. 
function  to  insure  collection  of  normal  tax,  58. 
nonresident  aliens  and  foreign  corporations,  56. 
penalties  for  false  returns  of  witnholding  agents,  556. 
whether  agent  or  not,  56. 

WITHHOLDING  AT  SOURCE, 

See  INFOBMATIOK  AT  SOtTSCK;  SOTTRCB. 

againsi  fiduciaries,  90. 

against  whom  tax  is  withheld,  606. 

agent  for  government  and  not  taxpayer,  58. 

i£en  enemies,  619. 

application  of  law  limited  to  normal  tax,  57. 

bond  interest,  602. 

bonus  paid  in  addition  to  salaries,  600. 

by  fiduciaries,  91. 

car-trust  certificate,  605. 

commissions,  600. 

coupons  without  ownership  certificate,  616. 

creait  of  tax  agafnst  trust  paid  at  source,  81. 

definition  of  terms,  597. 

dividend,  600. 

domestic  partnership  not  subject  to,  112. 

duly  of  nonresident  alien  to  keep  record  of  amount,  52. 

duty  of  partnership  in  paying  out  income  to  non-residents,  112. 

effect  of  change  of  status  of  employee,  610. 

employee  of  mining  contractor,  610. 

exempt  income,  602. 

exemption  from  withholding;  611. 

exempt  organisations,  208. 

fixed  or  determinable  annual  or  periodical  income,  598. 

foreign  fiduciaries,  93. 

forms  of  ownership  certfieates,  618,  614. 

income  of  partnerships  not  withheld  at  source,  except  interest  of  certain 

bonds,  125. 
interest,  600. 

on  bonds  containing  tax-free  covenant,  604. 

on  bond  net  containing  tax-free  covenant,  603. 

on  registered  bonds  616. 
mercantile  accounts  current.. 601. 

object  of  withholding  provision  in  case  of  tax-free  covenant  bonds,  623. 
ownership  certificate  in  case  of  fiduciaries  and  joint  owner,  618. 
partnership  profits,  114. 
I>artnership  salaries,  599. 
payments  prior  to  1919,  618. 

procedure  for  collecting  income  for  nonresidents,  61. 
profit  sharing,  600. 
promissory  note,  602. 
.    provisions  in  income  tax  laws,  961. 
provisions  of  various  laws.  596. 
provision  relating  to  corporations  in  tax  law,  991. 
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WITHHOLDING  AT  SOURCE— Con*, 
rate  of  tax  to  be  withheld^  622. 
receipts  for  taxes  held  at  source,  540. 
release  of  excess  tax  withheld,  617. 
rent,  602. 

return  of  income  from  which  tax  is  withheld,  619. 
return  of  tax,  616. 

returns  required  by  partnerships  of  taxes  withheld  at  sooroe,  122. 
royalties,  602. 

rules  for  use  of  forms  of  ownefrship  certificate,  614^ 
salaries,  599. 
taxes,  621,  622. 
tax  of  corporation,  173. 

of  foreign  corporation,  203. 
unknown  owner,  605. 

use  of  information  returned  where  no  actual  withholding,  618. 
use  of  substitute  certificates,  615.  i 

who  are  required  to  witiihold  tax,  608. 

WITNESSES, 

examination  by  Board  of  Beview  and  Appeal,  6. 

requiring  attendance  to  ascertain  correctness  of  return,  578;, 

« 

WORDS  AND  PHBASES, 

See  Definitions. 
construction  in  tax  statutes,  840. 

WORKMEN'S  COMPENSATION, 

amount  received  from  insurance  not  subject  to  income  tax,  319. 
amounts  received  thereunder  excluded  from  gross  income,  31,  235. 

WORKSHOPS, 

employing  children  subject  to  tax,  827. 
inclusion  of  premises  in  child  labor  tax,  829,  830. 
inspection  under  child  labor  tax  law,  836. 
what  included  in  child  labor  tax,  827. 

WORTHLESS  D3BTS, 

bankruptcy  as  indicia,  385. 
deduction,  183. 

duty  to  charge  off  on  books,  384. 
when  considered  worthless,  385. 

WORTHLESS  SECURITIES, 
deductions,  387. 

T 

TEARS, 

See  Tazablk  Yiab. 


STANFORD  UNIVERSOY  LAW  LIBI 


3  bias  Ob  obs  aoA  i 


.s» 


t  . 


•     •     ♦  -.- 

i-  ■•  *-  -•, 


r  ■ 
1 ' 


